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RAILROAD  REPORTS 


Davis  v,  Chesapeake  &  O.  Ry.  Co. 

(Supreme  Court  of  Appeals  of  West  Virginia,  Jan.  26,  1907.) 

[56  S.  E.  Rep.  400.] 

• 

Appeal — Instructions — Harmless  E^ror. — An  erroneous  instruction 
to  a  jury,  given  for  the  plaintiff,  is  not  prejudicial  to  the  defendant, 
if,  after  all  the  evidence  was  adduced,  it  would  have  been  the  duty 
of  the  court,  upon  proper  motion,  to  direct  a  verdict  for  the  plaintiff. 

Malicious  Mischief — What  Constitutes. — To  constitute  the  offense 
of  unlawfully,  but  not  feloniously,  injuring  property,  under  section 
27,  c.  145,  Code  1906,  the  extent  of  the  injury  must  be  such  as  to 
impair  the  utility  or  diminish  the  value  of  such  property. 

False  Imprisonment — Carriers — Arrest  of  Passenger — Damages.*^ — 
When  a  railroad  company  is  liable  for  the  act  of  its  train  conductor 
in  unlawfully  arresting  and  imprisoning  a  person  on  the  train,  and 
such  act  is  malicious,  wanton,  willful,  or  reckless,  the  company  is 
liable  for  exemplary  or  punitive  damages. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  R.  L.  Davis  against  the  Chesapeake  &  Ohio  Rail- 
way Company.  Judgment  for  plaintiif.  Defendant  brings  error. 
Affirmed. 

Simms  &  Enslow,  for  plaintiff  in  error. 
AiHs,  Jordan  &  Hardy,  for  defendant  in  error. 

Cox,  P.  The  Chesapeake  &  Ohio  Railway  Company,  a  cor- 
poration, asks  to  reverse  a  judgment  against  it  for  $900  and 
costs,  entered  upon  the  verdict  of  a  jury  by  the  circuit  court  of 

*For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  can  be  held  liable  on  account  of  arrests  and  prosecu- 
tions made  or  instigated  by  their  employees  or  agents,  see  foot-notes 
appended  to  Evans  v.  Atlantic  Coast  Line  Ry.  (Va.),  18  R.  R.  R. 
624,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  624;  foot-notes  appended  to  Texas 
Midland  R.  R.  v.  Dean  (Tex.),  16  R.  R.  R.  596,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  596. 

For  the  authorities  in  this  series  on  the  question  whether  punitive 
or  exemplary  damages  can  be  recovered  for  wrongs  against  pas- 
sengers, see  foot-notes  appended  to  Millhouse  v.  Southern  Ry. 
(S.  Car.),  21  R.  R.  R.  734,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  734;  Tennes- 
see Cent.  R.  Co.  v.  Brasher's  Guardian  (Ky.),  21  R.  R.  R.  419,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  419;  foot-notes  appended  to  Tucker  v. 
Southern  Ry.  Co.  (S.  Car.),  21  R.  R.  R.  135,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  135. 
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Kanawha  county,  in  an  action  of  trespass  on  the  case  instituted 
by  R.  L.  Davis.  The  plaintiff  (Davis)  claims,  and  offered 
evidence  on  the  trial  before  the  jury  tending  to  prove,  among 
other  things:  That  on  the  9th  day  of  February,  1904,  he  be- 
came a  passenger  at  Huntington,  W.  Va.,  on  train  No.  6  of  the 
defendant  company,  running  east  through  Kanawha  and  Fayette 
counties.  That  he  bought  a  ticket  to  Maiden,  in  Kanawha 
county.  That  afterwards  he  decided  to  continue  his  journey  to 
Paint  Creek  Junction,  in  said  last-named  county.  That  he  was 
unacquainted  with  the  location  of- Paint  Creek  Junction.  That 
he  did  not  hear  the  name  of  that  station  called,  and  did  not  get 
off  of  'the  train  at  that  point.  That,  after  passing  that  station, 
the  conductor  requested  payment  of  additional  fare  from  the 
plaintiff.  That  plaintiff  said  he  had  paid  his  fare,  and  refused 
to  pay  additional  fare,  and  requested  the  conductor  to  let  him 
get  off  of  the  train.  That  the  conductor  then  placed  plaintiff 
under  arrest,  and  in  charge  of  the  brakeman  and  pumpman, 
employees  of  the  defendant  company.  That  at  Handley,  in 
Kanawha  county,  the  plaintiff  asked  those  (or  one  of  them)  in 
charge  of  him,  the  conductor  not  then  being  in  the  car,  to  let 
plaintiff  get  off  of  the  train,  saying:  "If  you  will  let  me  off,  I 
will  walk  back.  I  will  pay  you  to*  Handley."  That  the  plaintiff 
was  not  permitted  t'o  get  off  of  the  train  at  Handley.  That  he 
was  then  taken  on  the  train  to  Montgomery,  in  Fayette  county, 
and  turned  over  to  the  chief  of  police  of  that  town,  by  the  con- 
ductor or  by  his  direction.  That  plaintiff  was  placed  by  the 
chief  of  police  in  the  "lockup"  in  said  town  until  the  next  day, 
when  the  same  train  again  arrived  at  Montgomery.  That  plain- 
tiff was  then  brought  before  the  mayor  of  said  town  and  tried, 
the  conductor  appearing  against  him,  and  fined  $10,  and  sen- 
tenced to  imprisonment  for  10  days.  That  plaintiff  was  then 
placed  in  said  "lockup,"  and  on  the  next  day  again  brought 
before  the  mayor,  discharged,  and  his  fine  remitted.  In  some 
particulars  the  evidence  is  conflicting.  The  conductor  testified 
that  while  the  train  was  at  Paint  Creek  Junction  he  said  to 
plaintiff,  "This  is  your  station,"  and  that  plaintiff  replied:  "No, 
,  it  ain't.  I  know  the  road.  This  ain*t  Paint  Creek."  The  con- 
ductor, when  asked  for  the  reason  why  he  took  plaintiff  (and 
another  with  him)  to  Montgomery,  after  leaving  Paint  Creek, 
said:  "To  get  fare  if  they  were  going  to  ride.  Lots  of  people 
get  on  and  pay  to  a  station,  and  then  do  not  get  off  at  that 
station."  There  are  other  features  of  the  evidence  which  it  is 
unnecessary  to  detail. 

There  was  a  demurrer  to  the  declaration,  which  was  over- 
ruled. The  declaration  contains  but  one  count.  No  point  was 
made  in  argument  in  this  court  on  the  demurrer,  and  the  dec- 
laration seems  to  be  entirely  sufficient  as  a  declaration  for  false 
imprisonment.  Two  grounds  are  relied  on  by  defendant  for 
reversing  the  action  of  the  trial  court  in  refusing  to  set  aside  the 
verdict  and  award  a  new  trial.     They  are:  (1)   That  the  court 
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misdirected  the  jury  in  giving  instruction  No.   1   for  plaintiff; 
(2)  that  the  damages  found  by  the  jury  are  excessive. 

Instruction  No.  1,  for  the  plaintiff,  is  as  follows:    "The  court 
instructs  the  jury  that  if  they  believe  from   the  evidence  that 
the  plaintiff,  without  just  cause,  was  arrested  after  he  became 
a  passenger  on  one  of  the  defendant's  trains,  and  during  the 
time  that  he  was  on  such  train,  either  by  the  conductor  in  charge 
of  said  train,  or  by  another  employee  of  the  defendant  by  order 
of  the  said  conductor,  that  the  act  of  the  conductor,  or  of  said 
employee  acting  under  the  orders  of  said  conductor,  was  the 
act  of  the  defendant,  the  Chesapeake  &  Ohio  Railway   Com- 
pany."   Instructions  of  like  import  seem  to  be  popular  with  plain- 
tiffs in  cases  of  this  kind.    This  is  the  third  case  in  which  such 
an  instruction  has  been  in  review  before  this  court.     The  ob- 
jection made  to  this  instruction  is  that  it  uses  the  words  "just 
cause,"  instead  of  the  words  "probable    cause,"    and  for  that 
reason  is  misleading.     In  Gillingham  v.  O.  R.  R.  Co.,  35  W. 
V^a.  588,  14  S.  E.  ,243,  14  L.  R.  A.  798,  29  Am.  St.  Rep.  827, 
a  similar  instruction  was  approved,  when  considered  with  the 
other  instructions  given  in  that  case.    In  Claibourne  v.  C.  &  O. 
Ry.  Co.,  46  W.  Va.  363,  33  S.  E.  262,  a  like  instruction  was 
condemned,  as  misleading,   for  the    use   of    the    words    "just 
cause,"  instead  of  "probable  cause."     It  is  contended  that  this 
instruction  does  not  extend  to  the  liability  of  the  defendant  to 
the  plaintiff.     This  may  be  true,  according  to  its  strict  letter, 
but  its  ultimate  object  must  be  to  fix  a  liability  on  the  defend- 
ant; otherwise,  why  was  it  offered  by  plaintiff  in  this  action, 
in  which  he  seeks  to  recover   from  the   defendant?     We   are 
inclined  to  the  opinion  that  the  only  purpose  and  ultimate  ob- 
ject of  the  instruction  is  to  fix  a  liability  on  the  defendant.    By 
using  the  words  "just  cause,"  it  was  calculated  to  mislead.     In 
order  for  an  act  of  a  conductor,  in  making  an  arrest  as  con- 
servator of  the  peace,  to  be  justifiable,  it  is  not  essential  that 
there  by  just  cause,  in  the  sense  of  actual  cause,  for  the  arrest. 
The  arrest  is  justifiable,  if  there  exists  such  a  state  of  facts 
as  constitute  in  law  probable  cause,  or,  as*  frequently  expressed, 
reasonable,  probable  cause,  or  justifiable,  probable  cause. 

Although  instiiuction  No.  1  is  erroneous,  was  it  prejudicial 
to  defendant,  or  does  this  case  come  under  the  authority  of 
that  class  of  cases  in  which  an  ^erroneous  instruction  is  harm- 
less? It  is  contended  that  there  is  no  evidence  in  this  case 
showing  probable  cause  justifying  the  arrest,  and  that  the  evi- 
dence does  fix  a  liability  on  the  defendant  for  the  act  of  the 
conductor  in  arresting  and  imprisoning  the  plaintiff.  If  this 
position  is  correct,  and  if  it  would  have  been  the  duty  of  the 
court  upon  motion,  after  all  the  evidence  was  adduced,  to  di- 
rect a  verdict  for  plaintiff  upon  the  issue  and  an  assessment  of 
damages,  then  the  instruction,  although  erroneous,  was  not 
prejudicial.  Ketterman  v.  Railroad  Co.,  48  W.  Va.  606,  37  S. 
E.  683-  Tucker  v.  Insurance  Co.,  58  W.  Va.  30,  51  S.  E.  86; 
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Davis  V,  Living,  SO  W.  Va.  431,  40  S.  E.  365.  This  leads  us 
to  a  consideration  of  the  question  of  probable  cause.  According 
to  the  uncontroverted  evidence  the  plaintiff,  previous  to  the 
time  of  the  arrest,  had  been  a  passenger  on  defendant's  train. 
He  had  failed  to  get  off  of  the  train  at  the  station  to  which  he 
had  paid  fare.  He  had  continued  on  the  train,  and,  when  re- 
quested to  pay  fare,  refused.  In  Vinal  v.  Core,  18  W.  Va.  1, 
it  was  held  that  probable  cause  is  a  state  of  facts  actually  ex- 
isting, known  to  the  prosecutor  personally  or  by  information 
derived  from  others,  which  would  lead  a  reasonable  man  of 
ordinary  caution,  acting  conscientiously  upon  those  facts,  to 
believe  a  person  guilty  of  an  offense  justifying  his  arrest,  and 
is  a  question  of  law  for  the  court.  The  facts  must  be  viewed 
from  the  standpoint  of  the  prosecutor.  Brady  v.  Stiltner,  40 
W.  Va.  289,  21  S.  E.  729. 

The  defendant  contends  that  the  question  presented  is  this: 
"Had  the  conductor  reasonable  grounds  to  believe  that  the  plain- 
tiff was  trying  to  beat  his  way  without  paying  fare?"  And  some 
of  the  defendant's  instructions  were  based  on  that  theory. 
Viewing  the. evidence  in  the  most  favorable  light  for  the  de- 
fendant, and  assuming  that  the  plaintiff  fraudulently  continued 
on  the  train,  refusing  to  pay  fare  (which  we  do  not  decide), 
of  what  criminal  offense  was  there  probable  cause  to  believe  him 
guilty?  If  the  plaintiff  fraudulently  remained  on  the  train  re- 
fusing to  pay  fare,  he  became  a  trespasser,  and  might  have  been 
ejected  from  the  train  in  a  proper  manner;  no  more  force  being 
used  than  was  necessary  for  that  purpose.  Grogan  v.  C.  &  O. 
Ry.  Co.,  39  W.  Va.  415,  19  S.  E.  563;  Moore  on  Carriers,  553, 
747.  It  does  not  follow  that,  because  the  plaintiff  was  a  tres- 
passer in  the  eye  of  the  law  relating  to  a  civil  action  for  dam- 
ages against  him,  he  was  guilty  of  a  criminal  offense.  Various 
offenses  relating  to  railroads  and  railroad  property  are  pro- 
vided by  statutes,  such  as  trespassing  upon  any  railroad  car  by 
jumping  on  or  off  thereof  (section  31a,  c.  145,  Code  1906)  ; 
maliciously  destroying,  removing,  or  injuring  railroad  property 
(section  26,  same  chapter)  ;  riotous  and  disorderly  conduct  (sec- 
tion 31,  same  charpter).  Others  might  be  mentioned.  It  was 
not  pointed  out  in  argument,  nor  does  it  appear  from  our  ex- 
amination, that  the  facts  in  this  case  constituted  probable  cause 
to  believe  that  plaintiff  had  .committed  an  offense  under,  any 
of  the  statutes  relating  specially  to  railroads  or  railroad  prop- 
erty. Section  27,  c.  145,  Code  1906,  provides  that  if  any  per- 
son unlawfully,  but  not  feloniously,  "take  and  carry  away  or 
destroy,  injure  or  deface  any  property,  real  or  personal,  not  his 
own,  he  shall  be  guilty  of  a  misdemeanor  and  fined,"  etc.  The 
previous  Virginia  statutes,  on  this  subject,  as  well  as  the  one 
under  consideration,  like  the  statutes  of  many  of  the  other  states, 
probably  grew  out  of  the  common-law  offense  of  malicious 
mischief.  19  Am.  &.Eng.  Enc.  Law,  639.  See  Dye's  Case, 
7  Grat   (Va.)  662;  Henderson's  Case,  8  Grat.   (Va.)   708,  56 
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Am.  Dec.  160.  So  much  of  our  statute  as  relates  to  the  taking 
and  carrying  away,  destroying,  or  defacing  property  does  not 
apply  to  this  case,  under  the  evidence. 

It  may,  however,  be  argued  that  the  plaintiff,  by  fraudulently 
remaining  on  the  train  and  refusing  to  pay  fare,  was  guilty  of 
the  offense  of  injuring  property  not  his  own,  under  the  statute. 
According  to  the  great  weight  of  authority,  to  constitute  the 
offense  at  common  law  of  malicious  mischief  for  injuring  prop- 
ert>',  the  extent  of  the  injury  must  be  such  as  to  impair  utility 
or  dimimish  value.  2  Whart.  Crim.  Law,  §  1074 ;  2  Bish.  Crim. 
Law.  §  992;  State  v.  Watts,  48  Ark.  56,  2  S.  W.  342,  3  Am. 
St.  Rep.  216;  Wait  v.  Green,  S  Parker,  Cr.  R.  (N.  Y.)  185; 
State  V,  Robinson,  20  N.  C.  130,  32  Am.  Dec.  661 ;  State  v. 
Cole,  90  Ind.  112;  19  Am.  &  Eng.  Enc.  Law,  638.  See,  also, 
Dye*s  Case  and  Henderson's  Case,  supra.  In  a  civil  action  for 
the  recovery  of  damages,  some  degree  of  injury  will  be  implied 
(28  Am.  &  Eng.  Enc.  Law,  555) ;  but  such  is  not  the  case  as 
to  malicious  mischief  for  injuring  property  at  common  law. 
Our  statute  uses  the  word  "injure."  By  the  use  of  this  word 
it  would  seem  reasonable  to  suppose  that  the  Legislature  in- 
tended the  extent  of  the  injury  to  be  the  same  as  required  at 
common  law.  We  conclude  that  such  was  the  intention  of  the 
Legislature,  and  that  it  was  not  intended  by  the  statute  to  pro- 
vide a  criminal  offense  for  every  act  which  would  constitute  a 
trespass  in  a  civil  action  for  damages.  See  Dye's  case,  supra. 
Then,  in  order  to  come  within  the  provision  of  the  statute,  the 
extent  of  the  injury  must  be  such  as  to  impair  the  utility  or 
diminish  the  value  of  the  property.  No  such  injury  is  shown 
by  any  of  the  evidence.  The  mere  remaining  on  the  train,  al- 
though fraudulent,  without  other  injury,  is  insufficient.  Under 
the  evidence  there  was  no  existing  state  of  facts  amounting  in 
law  to  probable  cause,  justifying  the  arrest  of  the  plaintiff  by 
the  conductor  or  by  his  direction. 

The  Gillingham  Case,  supra,  laid  down  the  rule  that  a  rail- 
road company  is  liable  for  the  unlawful  arrest  of  a  passenger 
by  the  conductor  of  its  train  or  by  his  direction,  acting  in  the 
line  and  within  the  scope  of  the  conductor's  employment,  al- 
tljough  the  act  was  not  previously  authorized  nor  subsequently 
ratified  by  the  company.  See,  also,  Claiboume  v.  Railway  Co., 
supra;  Phila.  &  R.  Railroad  Co.  v.  Derby,  14  How.  (U.  S.) 
468,  14  L.  Ed.  502 ;  Ramsden  v.  Boston  &  A.  R.  Co.,  104  Mass. 
117,  6  Am.  Rep.  200.  In  the  case  at  bar,  although  the  plaintiff 
may  have  been  a  trespasser,  the  action  of  the  conductor  in  ar- 
resting him  must  be  considered  within  the  line  and  scope  of 
the  conductor's  employment,  as  much  so  as  if  the  plaintiff  had 
been  a  passenger.  It  is  as  much  the  duty  of  the  conductor  in 
charge  of  a  train  to  deal  with  a  trespasser  on  the  train  as  it  is 
with  a  passenger,  notwithstanding  that  the  duty  which  the  com- 
mon carrier  owes  to  a  passenger  is  different  from  that  which  it 
owes  to  a  passenger.     Under  the  views  above  expressed,   in- 
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struction  No.  1  for  plaintiff,  although  erroneous,  was  not  prej- 
udicial to  the  defendant,  and  the  giving  of  it  does  not  consti- 
tute reversible  error. 

We  come  to  a  consideration  of  the  second  ground  of  error 
relied  on  by  defendant,  namely,  that  the  damages  awarded  by 
the  jury  are  excessive.  The  plaintiff  was  unlawfully  placed 
under  arrest  near  Paint  Creek  Junction,  was  carried  to  Mont- 
gomery, in  another  county,  and  unlawfully  imprisoned  for  one 
day  and  for  part  of  another  day.  Plaintiff's  evidence  tended 
to  show  that  he  was  not  well,  and  that  after  his  release  he 
was  unable  to  work  for  about  six  weeks.  It  was  not  shown 
that  his  arrest  and  imprisonment  caused  or  aggravated  his 
illness.  It  may  be  contended  that  the  damages  awarded  are 
exemplary  or  punitive,  and  that  the  defendant  is  not  liable 
therefor  unless  the  act  of  the  conductor  was  previously  au- 
thorized or  subsequently  ratified  by  the  defendant.  The  rule  as 
to  exemplary  damages  announced  in  the  case  of  Mayer  v. 
Frobe,  40  W.  Va.  246,  22  S.  E.  58,  by  which  we  are  now  gov- 
erned, is  that  "in  actions  of  tort,  where  gross  fraud,  malice, 
oppression,  or  wanton,  willful,  or  reckless  conduct,  or  criminal 
indifference  to  civil  obligations  affecting  the  rights  of  others, 
appear,  or  where  legislative  enactment  authorizes  it,  the  jury 
may  assess  exemplary,  punitive,  or  vindictive  damages;  these 
terms  being  synonymous."  Instruction  No.  2,  given  for  plain- 
tiff, is  as  follows:  "The  court  further  instructs  the  jury  that  if 
they  find  from  the  evidence  the  defendant,  Chesapeake  &  Ohio 
Railway  Company,  guilty,  they  are,  in  estimating  plaintiff's  dam- 
ages, at  liberty  to  consider  the  expense  and  loss  of  time,  if  any,  in- 
curred by  the  plaintiff,  R.  L.  Davis ;  also  the  bodily  and  mental 
pain  and  anguish,  if  any,  resulting  from  defendant's  (Chesa- 
peake &  Ohio  Railway  Company's)  acts  as  proved,  and  for  the 
outrage  and  indignity  and  humiliation  put  upon  the  plaintiff; 
to  allow  such  damages  as  in  the  opinion  of  the  jury  will  be 
a  fair  and  just  compensation  for  the  injuries  sustained,  not 
exceeding  the  amount  sued  for."  It  has  been  said  that  an  in- 
struction like  this  authorizes  exemplary  damages  as  a  solatium. 
Such  an  instruction  was  approved  in  the  Gillingham  Case  and 
in  the  Clairboume  Case.  So  much  of  an  instruction  as  an- 
nounced the  principles  contained  in  this  instruction  was  approved 
by  Judge  Snyder  in  Ricketts  v.  Railroad  Co.,  33  W.  Va.  433, 
10  S.  E.  801,  7  L.  R.  A.  354,  25  Am.  St.  Rep.  901.  In  the 
Gillingham  Case  the  damages  awarded  were  $1,000.  That  case 
involved  damages  for  an  unlawful  imprisonment  lasting  less 
than  a  day.  Under  the  circumstances  of  that  case  this  court 
held  that  the  plaintiff  was  entitled  to  recover  for  exemplary  or 
punitive  damages  for  an  unlawful  arrest,  by  direction  of  a  con- 
ductor in  the  line  and  scope  of  his  employment,  without  evi- 
dence that  the  act  of  the  conductor  was  previously  authorized 
or  subsequently  ratified  by  the  company.  In  the  opinion  in  the 
Clairbourne  Case,  supra,  Judge  Dent  cites,  and  to  some  extent 
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reviews,  our  former  cases  on  this  subject,  and  says:     "In  all 
cases  where  a  corporation  is  liable  for  the  willful,  wanton,  ma- 
licious, or  illegal  conduct  of  its  employees,  it  is  subject  to  ex- 
emplary or  punitive  damages."    Also  it  is  held  in  that  case  that, 
if  the  compensatory  damages  are  sufficiently  punitive,  it  is  im- 
proper to  instruct  the  jury  to  allow  an  additional  sum  as  puni- 
tive damages.    Moore,  in  his  work  on  Carriers  (page  901),  says: 
"The    rule   more   generally    followed,   however,   both    in   cases 
v-^here  any  distinction  between  the  acts  of  the  carrier  and  those 
of  its  servants  is  rejected  as  unjust,  and  those  do  not  refer  to 
such  a  distinction,  is  that  exemplary  damages  should  be  awarded 
ag^ainst  the  carrier  for  the  malicious  act  or  gross  neglect  of  its 
servants,  or  where  the  injury  complained  of  was  accompanied 
by  unnecessary  force  and  was  inflicted  by  a  servant  of  the  car- 
rier in  the  line  of  his  duty,  without  reference  to  any  express 
or  implied  participation  in  the  tort  by  the  carrier  by  authorizing 
it  before  or  approving  it  after  its  commission;  and  it  has  been 
held  that  there  is  no  class  of  cases  where  the  rule  can  be  more 
beneficially  applied  than   to  railroad   corporations   in  their   ca- 
pacity of  common  carriers  of  passengers,  and  that  it  might  as 
well  not  be  applied  to  them  at  all  as  to  limit  its  application  to 
cases  where  the  servant  is  directed  or  impliedly  commanded  by 
the  corporation  to  maltreat  and  injure  a  passenger,  or  to  cases 
where  such  an  act  is  directly  or  impliedly  ratified ;  for  such  cases 
will  never  occur."     See,  also,  Hutchinson's  Carriers   (3d  Ed.) 
§§  1440,  1444. 

The  defendant  being  liable   for  the  act  of  its  conductor  in 
unlawfully   arresting  and   imprisoning  the   plaintiff,   or   in    di- 
recting him  to  be  arrested  and  imprisoned,  it  is  liable  for  ex- 
emplary or  punitive  damages,  if  the  act  of  the  conductor  was 
malicious,   wantop^   willful,   or   reckless.     This   was   tried   by. 
a  jury.     The  conductor  and  the  plaintiff  were  before  the  jury. 
The  jury  heard  their  evidence,  and  saw  their  demeanor,  and 
all   the   incidents  of   the  trial   material  upon   the   questions   of 
maliciousness,-  wantonness,    willfulness,    or    recklessness.     The 
damages  awarded   were  $900.     The   circuit  court   refused  to 
set  aside  the  verdict     In  Stevens  v,  Friedman,  58  W.  Va.  78, 
51  S.  E.  132,  it  was  held  that,  in  cases  where  exemplary  dam- 
ages may  properly  be  awarded,  the  verdict  of  a  jury  will  not 
be  set  aside  on  the  ground  alone  that  the  damages  awarded  are 
excessive,   unless  the  amount  is  so  large  as  to  evince  passion, 
prejudice,  partiality,  or  corruption  in  the  jury.     Under  the  evi- 
dence  and    circumstances   appearing   in   this    case,    we   cannot 
hold  that  the  damages  awarded  were  so  large  as  to  evince  pas- 
sion, prejudice,  partiality,  or  corruption  in  the  jury. 
The  judgment  is  affirmed. 
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Barnard  v.  Chicago,  M.  &  St.  P.  Ry.  Co.         • 

(Supreme  Court  of  Iowa,  Feb.  6,  1907.) 
[110  N.  W.  Rep.  439.] 

Railroads — Injuries  to  Animals  on  Track — ^Action — Instructions. — 

Where,  in  an  action  against  a  railroad  for  the  killing  of  plaintiff's 
stock  at  a  crossing  in  the  nighttime,  the  negligence  charged  was  in 
failing  to  give  warning  signals  and  in  failing  to  slacken  the  speed 
or  stop  the  train  after  the  cattle  were,  or  should  have  been,  dis- 
covered on  the  crossing,  and  there  was  no  matter  of  excuse  or  ex- 
tenuation pleaded,  and  the  evidence  was  conflicting  as  to  whether 
the  cattle  were  discovered  by  the  engineer  as  soon  as  they  should 
have  been  and  in  time  to  have  avoided  the  accident,  and  defendant's 
evidence  showed  that  the  engineer's  opportunity  for  observing  the 
cattle  was  obscured  by  dirt  and  steam  on  the  window  of  the  engine 
cab,  there  was  no  error  in  refusing  a  requested  instruction  to  the 
effect  that  it  was  not  charged  that  the  headlight  of  the  engine  or 
any  of  the  appliances  were  out  of  order,  and  that  the  only  manner 
in  which  the  condition  of  the  headlight  or  appliance  could  become 
material  would  be  in  determining  whether  defendant's  employees 
made  use  of  the  appliances  at  hand  as  persons  of  ordinary  prudence 
would  have  done  under  the  circumstances. 

Same — Contributory  Negligence. — Where  the  operatives  of  a  rail- 
road  train  knew,  or  ought  to  have  known,  that  cattle  were  on  the 
track,  and  negligently  failed  to  slacken  the  speed  or  stop  the  train, 
whereby  the  cattle  were  killed,  the  owner  might  recover,  notwith- 
standing: the  cattle  were  on  the  track  as  the  result  of  his  negligence. 

Appeal  from  District  Court,  Dallas  Count;  Edmund  C.  Nich- 
ols, Judge. 

Action  at  law  to  recover  damages  for  the  negligent  killing  of 
stock  at  a  highway  crossing  by  one  of  defendant's  trains.  Trial 
was  had  to  a  jury,  and  there  was  verdict  and  judgment  for  plain- 
tiff.   Defendant  appeals.    Affirmed. 

White  &  Clark,  /.  C  Cook,  and  H.  Loomis,  for  appellants. 
Cardzvell  &  Fahey,  for  appellee. 

Bishop,  J.  It  is  alleged  in  the  petition  that  the  cattle  of  plain- 
tiff were  standing  on  a  highway  crossing  as  defendant's  train 
running  at  a  high  rate  of  speed  approached  such  crossing;  that 
the  cattle  were  in  plain  view  of  the  engineer  in  charge  of  the 
train  for  a  distance  of  about  a  mile;  that,  disregarding  the  fact 
of  the  presence  of  the  cattle,  such  engineer  failed  and  neglected 
to  sound  his  whistle  or  otherwise  give  alarm  of  the  approach  of 
the  train ;  and  that  he  made  no  attempt  to  slacken  the  speed  of 
his  train,  but  carelessly  and  negligently  ran  his  engine  into  the 
cattle,  killing  several  thereof.  The  answer  admitted  the  killing 
of  the  cattle,  but  denied  the  allegations  of  negligence.    The  evi- 
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dence  for  plaintiff  made  it  appear  that  the  cattle  had  escaped 
from  his  pasture  through  a  defective  line  fence  into  the  field  of  a 
neighbor,  and  had  gone  from  thence  out  upon  the  highway.  That 
part  of  the  fence  where  the  escape  took  place  was  maintained,  or 
should  have  been  maintained,  by  the  neighbor.  Plaintiff  did  not 
know  of  the  escape  until  after  the  accident.  The  further  evi- 
dence of  plaintiff  tends  to  show  that  the  cattle  had  been  on  the 
crossing  some  time  before  the  coming  of  the  train ;  that,  although 
it  was  evening,  there  was  sufficient  light  so  that  the  cattle  might 
have  been  seen  from  a  distance  of  at  least  40  rods ;  that  no  whistle 
was  sounded  or  bell  rung  as  the  train  approached  the  crossing. 
The  evidence  for  defendant  tended  to  show  that  the  engine 
whistle  was  sounded  at  the  proper  time ;  that  it  was  dark  at  the 
time,  and  the  headlight  on  the  engine — one  of  the  ordinary  type 
of  oil  light— did  not  enable  the  engineer  to  see  an  animal  on  the 
track  more  than  300  feet  ahead  of  the  train,  and  in  addition 
thereto  the  engineer*s  opportunity  for  observing  the  cattle  was  ' 
somewhat  further  obscured  by  dirt  and  steam  which  had  ac- 
cumulated on  the  front  window  of  the  engine  cab;  that  when 
first  seen  by  the  engineer  the  cattle  had  not  yet  reached  the  track, 
but  were  approaching  the  same. 

1.  Defendant  presented  a  request  for  an  instruction  as  follows : 
"It  is  not  charged  that  the  headlight  of  the  engine  or  any  of  the 
other  appliances  were  out  of  order,  and  the  only  manner  in  which 
the  condition  of  such  headlight  or  appliance  can  become  material 
in  the  case  will  be  in  determining  whether  or  not  the  defendant's 
employees  made  use  of  the  appliances  at  hand  as  persons  of  or- 
dinary care  and  prudence  would  have  done  under  the  circum- 
stances. If  such  care  and  diligence  was  used  in  operating  the 
train  with  the  appliances  as  they  actually  were,  that  would  be 
all  that  would  be  required  of  them."  This  request  was  refused, 
and  thereof  defendant  complains  as  error.  We  think  the  com- 
plaint unfounded.  It  is  true  that  there  was  no  charge  of  negli- 
gence based  on  any  alleged  defect  in  the  headlight  6r  other  ap- 
pliances of  the  engine.  Nor  was  any  such  necessary  to  plaintiff's 
case.  The  negligence  charged  was  in  failing  to  warn  by  whistle 
and  bell,  and  in  failing  to  stop  the  train  after  the  cattle  were,  or 
should  have  been  discovered  on  the  crossing.  The  answer  went 
no  further  than  to  deny;  there  was  no  matter  of  excuse  or  ex- 
tenuation pleaded.  The  whole  issue,  then,  in  this  connection  was 
comprehended  in  the  two- fold  question:  Were  the  cattle  dis- 
covered by  the  engineer  as  soon  as  they  should  have  been,  and 
was  this  in  time  to  have  avoided  the  accident?  The  evidence  on 
behalf  of  defendant  as  to  the  darkness,  and  the  capacity  of  the 
headlight,  went  simply  to  this  question.  If  such  evidence  was  to 
be  believed,  it  fixed  the  time  of  discovery  at  300  feet  from  the 
crossing,  and,  as  it  seems  to  be  conceded  that  the  train  could  not 
Have  been  stopped  within  that  distance,  no  conclusion  for  neg- 
ligence in  such  contingency  could  be  drawn.  If,  on  the  other 
band,  the  evidence  for   plaintiff  was  to  be   believed,   then   con- 
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fessedly  a  case  of  negligence  was  made  out     Moreover,  it  was 
not  pretended  in  the  evidence  that  any  attempt  was  made  to  stop 
the  train.    The  evidence  as  to  the  headlight,  therefore,  could  not 
have  any  materiality  as  bearing  upon  the  question;  supposed  by 
the  request,  of  the  active  use  made  by  the  engineer  of  any  ap- 
pliances at  his  command.    The  argument  of  counsel  discloses  that 
the  expression  "or  any  of  the  other  appliances,"  as  employed  in 
the  request,  was  intended  to  have  reference  to  the  condition  of 
the  cab  window-     And  counsel  say  that,  "if  the  contention  of 
defendant  as  to  the  actual  conditions  was  correct,  the  engineer 
was  not  negligent  in  failing  to  see  the  stock  under  such  condi- 
tions."   As  related  to  the  matters  of  the  darkness  of  the  night, 
and  the  capacity  of  the  headlight,  as  testified  to,  we  may  concede 
that  the  contention  has  force.    But  not  so  as  to  the  condition  of 
the  cab  window.    The  theory  of  counsel  as  presented  in  argument 
is  that  the  request  should  have  been  granted  for  the  reason  that 
"defendant  was  only  bound  to  meet  the  charge  of  negligence  ac- 
tually made.    If  the  explanation  showed  that  there  was  no  actual 
negligence  in  the   respect  charged,  plaintiff  could  not  recover 
upon  the  theory  that  the  explanation  disclosed  a  state  of  affairs 
upon  which  the  jury  might  possibly  base  a  finding  of  negligence 
of  another  distinct  character."    This  is  to  say  that,  as  the  condi- 
tion of  the  window  was  not  charged  as  matter  of  negligence,  and 
as  the  engineer  made  use  of  such  window  conditioned  as  it  ac- 
tually was,  negligence  on  his  part  could  not  arise  in  any  event 
until  the  lessening  of  distance  had  overcome  the  obscurity  of  his 
vision  so  caused.     The  argument  is  fallacious  in  the  extreme. 
It  was  the  duty  of  the  engineer  to  see  the  cattle  as  soon  as  that 
could  reasonably  be  done.    And,  if  failure  of  duty  in  this  respect 
there  was, .it  became ' wholly  immaterial  what  were  the  causes 
within  his  control  leading  up  to  it.    It  was  what,  as  a  reasonably 
prudent  man,  he  ought  to  have  done,  and  not  wh^t  he  actually 
did  do,  that  was  material.    As  well  hear  him  to  say  that  he  was 
asleep,  or  that  he  was  absorbed  in  reading  a  book,  as  to  hear  him 
say  that  he  could  not  see  out  upon  the  track  because  he  had  neg- 
lected to  clean  his  cab  window.    To  hold  that  negligence  charged 
as  of  a  failure  to  exert  control  over  a  train  does  not  arise  until 
the    engineer  is  aroused  to  a  sense  of  his  duty  would  be  to  over- 
turn the  settled  law  on  the  subject  and  introduce  a  doctrine  most 
vicious  in  character.    And,  that  he  may  take  advantage  thereof, 
it  is  not  necessary  that  plaintiff  in  such  a  case  shall  seek  out  the 
causes  of  failure  of  duty,  and  charge  the  same  as  independent 
matters    of   negligence.     Our   conclusions    are  based    upon    the 
fundamental  law  of  negligence,  and  do  not  require  the  citation 
of  authority  in  support. 

2.  Defendant  complains  of  the  failure  of  the  court  to  instruct 
the  jury  on  the  subject  of  contributory  negligence.  We  think 
the  facts  of  the  case  bring  it  within  the  rule  of  Wooster  v.  Rail- 
way, 74  Iowa,  593,  38  N.  W.  425,  and  other  like  cases.  There,  as 
here,  the  petition  was  grounded  upon  the  alleged  fact  that  the 
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employees  of  defendant  in  charge  of  the  train  knew,  or  ought  to 
have  known,  that  the  cattle  were  on  the  track,  and,  having  such 
knowledge,  or  means  of  knowledge,  they  negligently  failed  to 
slacken  speed  or  stop  the  train,  and,  that,  by  reason  of  such  neg- 
ligence, the  cattle  were  killed.  And  it  was  there  held  that  in  such 
a  case  recovery  may  be  had,  notwithstanding  the  presence  of  the 
cattle  on  the  crossing  was  the  result  of  negligence  on  the  part  of 
the  owner. 

This  disposes  of  the  matters  complained  of,  and,  having  con- 
cluded that  there  was  no  error,  the  judgment  is  affirmed. 


Bromley  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  Jan.  2,  1907.) 

[79   N.   E.    Rep.   775.] 

Carriers — Injuries  to  Passengers — Collision — Contributory  Negli- 
gence.*— Plaintiff  left  the  passenger  compartment  of  a  carrier's  com- 
bination car,  in  which  there  were  empty  seats,  and  went  into  the 
baf^RaRe  compartment  to  talk  to  the  baggage  master.  A  collision 
occurred,  in  which  plaintiff  was  thrown  over  a  low  box  of  fowl, 
causing  the  injuries  complained  of.  Held,  that  plaintiff's  negligence, 
in  changing  his  position  in  the  passenger  compartment  and  occupy- 
ing an  exposed  position,  contributed  to  his  injury,  and  that  he  was, 
therefore,  not  entitled  to  recover. 

Same — ^Acquiescence. — Where  plaintiff  left  the  passenger  compart- 
ment of  a  railroad  car  and  went  into  the  baggage  car,  where  he  was 
when  he  was  injured  in  the  collision,  the  fact  that  the  conductor  re- 
ceived and  punched  his  ticket  while  he  was  in  the  baggage  car  did 
not  constitute  an  acquiescence  on  the  part  of  the  carrier  to  his  riding 
in  an  exposed  position  in  such  car. 

Same — Custom — Evidence.! — In  an  action  for  injuries  to  a  passen- 
ger, while  riding  in  the  baggage  compartment  of  a  railroad  train,  evi- 
dence that  it  was  customary  for  passengers  between  certain  stations 
to  ride  in  the  baggage  compartment  of  the  car  and  to  have  their 

*For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  stand  in  a  moving  car,  see 
foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Billingsley  (Ark.), 
21  R.  R.  R.  469,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  469;  foot-note  ap- 
pended to  Davis  V.  Camden,  etc.,  Ry.  Co.  (N,  J.),  20  R.  R.  R.  665,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  665. 

For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a*  passenger  to  move  from  one  car  to 
another,  see  foot-notes  appended  to  Hunter  v.  Atlantic  Coast  Line 
R.  Co.  (S.  Car.),  20  R.  R.  R.  55,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  55; 
Chicago  City  Ry.  Co.  v.  McCaughna  (111.),  18  R.  R.  R.  262,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  262. 

tSee  foot-notes  appended  to  Southern  Ry.  Co.  v.  Blanford's  adm'x 
(Va.),  21  R.  R.  R.  646,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  646;  foot-notes 
appended  to  Nickles  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  20  R.  R.  R. 
755,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  755. 
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tickets   punched   and   taken   up   by   the   conductor   while   there    was 
properly  excluded. 

Exceptions  from  Superior  Court,  Middlesex  County;  Loranus 
E.  Hitchcock,  Judge. 

Action  by  one  Bromley  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  A  verdict  was  ordered  for  defend- 
ant, and  plaintiff  brings  exceptions.    Overruled. 

/.  /.  Shaughnessy,  for  plaintiff. 
Choate,  Hall  &  Stewart,  for  defendant. 

LoRiNG,  J.  The  plaintiff  was  a  passenger  on  the  defendant 
railroad.  He  left  the  passenger  compartment  of  the  combination 
car  and  went  into  the  baggage  compartment,  for  the  purpose  of 
talking  with  the  baggage  master  about  fowl  and  to  see  a  box  of 
fowl  which  was  in  that  part  of  the  car.  When  the  plaintiff  left 
the  passenger  compartment  about  half  of  the  seats  in  it  were 
empty.  He  was  injured  by  the  train  coming  into  collision  with  a 
part  of  a  freight  train  which  had  been  left  on  the  same  track. 
The  train  was  going  about  fifteen  miles  an  hour  at  the  time  of 
the  collision,  and  the  plaintiff  was  then  standing  with  his  hand 
on  the  side  of  the  car,  talking  with  the  baggage  master.  He  was 
thrown  over  a  low  box  of  fowl  that  was  near  him,  and  struck 
his  head  and  side  on  the  floor.  "His  shin  struck  the  box  before 
he  had  fallen." 

This  case  comes  wthin  the  class  of  cases  beginning  with 
Hickey  v.  Boston  &  Lowell  Railroad,  14  Allen,  429,  and  ending 
with  Fletcher  z\  Boston  &  Maine  Railroad,  187  Mass.  463,  73  N. 
E.  552,  105  Am.  St.  Rep.  414,  in  which  it  is  held  that  one  who 
has  left  the  place  assigned  for  passengers  and  is  occupying  an 
exposed  position  cannot  recover  when  the  injury  is  due  in  part 
to  the  fact  of  such  position. 

The  plaintiff's  first  contention  is  that  his  position  in  the  bag- 
gage car  did  not  contribute  to  the  injury  he  received.  The  state- 
ment of  the  injury  in  our  opinion  shows  that  it  did. 

His  next  contention  is  that  the  defendant  acquiesced  in  his 
being  where  he  was  because  the  conductor  punched  his  ticket 
while  he  was  in  the  baggage  car.  That  contention  is  disposed  of 
in  Hickey  v,  Boston  &  Lowell  Railroad,  14  Allen,  429. 

The  same  case  decides  that  the  presiding  judge  here  was  right 
in  excluding  "evidence  to  show  that  it  was  customary  for  pas- 
sengers between  South  Framingham  and  Marlboro  to  ride  in  the 
baggage  compartment  of  the  car  and  to  have  their  tickets 
punched  and  taken  by  the  conductor  when  there."  Wilde  v,  Lynn 
&  Boston  Railroad,  163  Mass.  533, 40  N.  E.  851,  and  Sweetland  v. 
Lynn  &  Boston  Railroad,  177  Mass.  574,  59  N.  E.  443,  51  L.  R. 
A.  783,  relied  on  by  the  plaintiff,  were  cases  of  passengers  riding 
on  platforms  of  electric  cars  when  all  the  seats  were  taken.  They 
stand  on  a  different  footing.  We  find  nothing  in  the  other  Mass- 
achusetts cases  cited  by  him  which  supports  his  contention. 

Exceptions  overruled. 
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Gulp,  Colorado,  &  Santa  Fe  Railway  Company,  Plff .  in  Err., 

V.  State  op  Texas. 

(Argued   October  11,  1906.     Decided  February  25,   1907.) 

[27  Sup.  Ct  Rep.  360,] 

Interstate  Commerce — Continuous  Shipment — Local  Transporta- 
tion.— The  intention  or  purpose  of  the  owners  of  an  interstate  ship- 
ment of  a  car  load  of  grain  to  forward  such  car  from  the  original 
terminal  point  to  another  point  in  the  same  state  does  not  make  the 
shipment  between  such  two  points,  when  performed  by  a  connecting 
carrier  to  which  the  car  was  delivered  by  the  original  terminal  carrier 
in  obedience  to  the  instructions  of  the  owner,  an  interstate  one,  and, 
as  such,  exempt  from  the  regulations  of  the  state  railroad  commis- 
sion. 

In  error  to  the  Supreme  Court  of  the  State  of  Texas  to  review 
a  judgment  which  affirmed  a  judgment  of  the  Court  of  Civil  Ap- 
peals, which  had,  in  turn,  affirmed  a  judgment  of  the  District 
Court  of  Tarrant  County,  in  that  state,  in  favor  of  plaintiff  in 
a  suit  to  recover  a  penalty  from  a  common  carrier  for  extortion. 
affirmed. 

See  same  case  below,  97  Tex.  274,  78  S.  W.  495. 

Statement  by  Mr.  Justice  Brewer: 

In  the  district  court  of  Tarrant  county,  Texas,  on  July  28, 
1902,  the  state  of  Texas  recovered  a  judgment  against  the  Gulf, 
Colorado,  &  Santa  Fe  Railway  Company  for  $100  as  a  penalty  for 
extortion  in  a  charge  for  the  transportation  of  a  car  load  of  corn 
from  Texarkana,  Texas,  to  Goldthwaite,  Texas.  This  judgment 
was  sustained  by  both  the  court  of  civil  appeals  (23  Tex.  Civ., 
App.  1,  73  S.  W.  429)  and  the  supreme  court  of  the  state.  97 
Tex.  274,  78  S.  W.  495.  Thereupon  the  railway  company 
brought  the  case  here  on  a  writ  of  error. 

The  case  was  tried  in  the  district  court  without  a  jury.  Find- 
ings of  fact  were  made,  which  were  sustained  by  the  appellate 
courts.  From  them  it  appears  that  on  January  13,  1902,  the 
Texas  &  Pacific  Railway  Company,  which  owns  and  operates  a 
railroad  from  Texarkana,  Texas,  to  Fort  Worth,  Texas,  executed 
a  bill  of  lading  by  which  it  acknowledged  the  receipt  from  the 
Samuel  Hardin  Grain  Company  at  Texarkana,  Texas,  of  one  car 
of  sacked  corn  consigned  to  shippers,  with  orders  to  deliver  to 
Saylor  &  Burnett,  at  Goldthwaite,  Texas.  This  car  of  com  was 
transported  by  the  Texas  &  Pacific  Railway  Company  to  Fort 
Worth,  there  delivered  to  the  defendant  railway  company,  and 
by  it  transported  to  Goldthwaite,  where  it  arrived  on  the  17th 
day  of  January,  1902.  When  it  reached  Goldthwaite,  Saylor  & 
Burnett,  who  were  acting  for  the  Samuel  Hardin  Grain  Com- 
pany, tendered  the  charges  prescribed  by  the  state  railroad  com- 
mission, which  the  agent  declined  to  accept,  and  demanded  and 
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collected  a  larger  sum.  The  following  findings  state  the  impor- 
tant facts  upon  which  the  controversy  turns: 

"8.  On  December  23d,  1901,  the  Samuel  Hardin  Grain  Com- 
pany, at  Kansas  City,  Missouri,  offered  to  sell  Saylor  &  Burnett, 
at  Goldthwaite,  Texas,  No.  2  mixed  corn  at  86j4  cents  per 
bushel  for  delivery  on  railway  track  at  Goldthwaite,  and  this  offer 
was  accepted  for  two  car  loads  of  com.  This  offer  and  accept- 
ance was  by  telegraphic  communication  between  the  parties  at 
their  respective  places  of  business.  The  Hardin  Grain  Company 
did  not  at  that  time  have  the  com,  but  on  December  24th,  1901, 
to  fill  the  order,  it  contracted  with  the  Harroun  Commission 
Company  of  Kansas  City  for  the  purchase, — ^two  66,000-pound 
cars  of  No.  2  mixed  com  at  75  J4  cents  per  bushel,  to  be  delivered 
at  Texarkana,  Texas,  to  the  Hardin  Grain  Company.  Previously 
to  this  the  Harroun  Commission  Company  had  contracted  for  the 
purchase  of  two  cars  of  corn  to  be  delivered  to  it  at  Texarkana, 
Texas,  and  with  these  two  cars  it  expected  to  and  did  fill  the 
order  of  the  Hardin  Grain  Company.  These  cars  had  originated 
in  Hudson,  South  Dakota.  The  receiving  carrier  at  Hudson  was 
the  Chicago,  Milwaukee,  &  St.  Paul  Railway  company,  who 
issued  bills  of  lading  limiting  its  liability  to  losses  occurring  on 
its  road,  with  a  like  limitation  of  liability  of  all  other  carriers 
who  should  handle  said  com  in  transit  to  its  destination.  By  the 
terms  of  said  bilb  of  lading  the  com  was  consigned  to  'Forrester 
Bros.,  Texarkana,  Texas,'  and  shipment  made  in  cars  of  C.  M. 
&  St  P.  Ry.  Co.,  care  of  Kansas  City  Southem  Ry.  at  Kansas 
City,  Missouri,  with  the  privilege  to  stop  the  com  at  Kansas  City 
for  inspection  and  transfer.  The  com  reached  Kansas  City  on 
December  17th,  1901,  was  there  unloaded,  sacked,  and  transferred 
to  the  Kansas  City  Southem  Railway  Co.  who,  on  December  31st 
1901,  issued  bills  of  lading  reciting  that  the  com  was  loaded  in 
cars  No.  3845  P.  G.  and  No.  4189  P.  G.,  that  same  was  received 
of  Forrester  Bros,  and  consigned  as  follows:  'Shipper's  order, 
notify  Harroun  Commission  Company,  Texarkana,  Texas,'  and 
reciting  further  that  freight  14  cents  per  hundred  pounds  was 
prepaid,  and  one  of  these  cars,  to  wit,  car  'No.  3845  P.  G.'  is  the 
car  in  controversy  in  this  suit. 

"9.  The  Harroun  Commission  Company  paid  no  freight  on  the 
com  from  Hudson,  South  Dakota,  to  Texarkana,  Texas,  as  it 
had  purchased  it  to  be  delivered  at  Texarkana. 

"10.  The  freight  on  the  corn  from  Hudson  to  Texarkana  was 
as  follows:  18  cents  per  100  pounds  from  Hudson  to  Kansas 
City  and  14  cents  from  Kansas  City  to  Texarkana,  all  of  which 
was  paid  by  the  vendors  of  Harroun  Commission  Company.  The 
minimun  interstate  rate  from  Hudson,  South  Dakota,  to  Goldth- 
waite, Texas,  was  46  cents  per  100  pounds,  which  would  have 
been  apportioned  as  follows:  18  cents  from  Hudson  to  Kansas 
City,  and  28  cents  from  Kansas  City  to  Goldthwaite,  Texas.  The 
G.  C.  &  S.  F.  Ry.  Co.,  the  T.  &  P.  Ry.  Co.  and  the  Kansas  City 
Southern   Ry.   Co.   together   with  other   connecting  lines   from 
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Kansas  City,  Missouri,  to  Goldthwaite,  Texas,  had  established 
a  joint  tariff  of  35  cents  per  100  pounds  on  shipments  from  Kan- 
sas City  to  Goldthwaite  via  Texarkana  and  originating^  in  Kansas 
City,  had  agreed  on  a  division  of  that  rate  between  them,  and  had 
filed  tariffs  establishing  such  rate  with  the  Interstate  Commerce 
Commission,  and  by  such  steps  had  brought  itself  within  the  pro- 
visions of  the  interstate  commerce  laws. 

"11.  The  Hardin  Grain  Company's  officers  kept  themselves 
informed  of  interstate  commission  freight  tates  and  of  the  state 
commission  rates,  and  the  reason  why  they  contracted  for  the 
com  to  be  delivered  to  them  at  Texarkana  was  because  they 
could  fill  their  contract  with  Saylor  &  Burnett  at  Goldthwaite  at 
about  V/2  cents  per  bushel  cheaper  than  they  could  if  they  bought 
the  com  for  delivery  to  them  at  Kansas  City  and  had  it  shipped 
from  Kansas  City  to  Goldthwaite. 

"12.  At  the  time  of  the  purchase  contract  between  the  Hardin 
Grain  Company  and  the  Harroun  Commission  Company,  H^irdin, 
the  manager  of  the  former  company,  intended  that  the  com  to  be 
thereby  acquired  should  go  to  Saylor  &  Burnett  and  should  be 
shipped  to  Goldthwaite,  from  Texarkana,  as  soon  as  practicable, 
and,  on  December  26th,  1901,  two  days  after  this  contract  for 
purchase  had  been  made,  Hardin  was  informed  that  the  corn  with 
which  Harroun  Commission  Company  expected  to  fill  his  order 
would  be  sacked  in  Kansas  City  and  be  shipped  out  of  Kansas 
City  to  Texarkana,  but  at  the  time  of  making  the  contract  he 
did  not  know  from  whence  the  com  would  come. 

"13.  On  December  31st,  1901,  the  date  of  shipment  from  Kan- 
sas City  to  Texarkana,  Harroun  Commission  Company  informed 
the  Hardin  Grain  Company  that  the  corn  to  fill  the  latter's  order 
had  been  loaded  to  start  to  Texarkana,  and  requested  instruction 
as  to  how  the  com  should  be  shipped  from  Texarkana  for  the 
guidance  of  F.  L.  Atkins,  their  agent  at  that  place,  who  would 
attend  to  such  reshipping  for  the  Hardin  Grain  Company,  as  per 
former  understanding.  Thereupon  and  in  compliance  with  such 
request  blank  bills  of  lading  were  made  out  by  the  Hardin  Grain 
Company  in  Kansas  City  and  furnished  to  the  Harroun  Commis- 
sion company,  to  be  forwarded  to  F.  L.  Atkins.  These  bills  of 
lading  were  to  be  executed  by  the  Texas  &  Pacific  Railway  Com- 
pany, and  F.  L.  Atkins,  as  agent  for  the  Hardin  Grain  Company, 
and  were  for  shipment  of  the  corn  td  Goldthwaite,  Texas,  con- 
signed to  'Shipper's  order,  notify,  etc.*  giving  the  numbers  and 
initials  of  cars,  which  information  had  been  furnished  by  the 
Harroun  Commission  Company,  and  on  January  14,  1902,  the 
reshipment  having  been  made  at  per  instructions,  the  bills  of 
lading  duly  executed  by  the  Texas  &  Pacific  Ry.  Co.  were  by 
Harroun  delivered  to  Hardin  Grain  Company,  who  thereupon 
paid  the  Harroun  Commission  Company  $1,779.64,  the  purchase 
price  previously  agreed  upon  for  tiie  corn,  and  the  receipt  of 
said  blank  bills  of  lading  by  the  Harroun  Commission  Company 
was  the  first  information  had  by  that  company  of  the  intended 
final  destination  and  disposition  of  the  corn. 
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"14.  Neither  Hardin  Grain  Company  nor  Harroun  Commission 
Company  had  any  store  or  warehouse  at  Texarkana,  but,  under 
the  agreement  between  the  two  companies   (Hardin  and  Har- 
roun), one  F.  L.  Atkins,  who  was  the  agent  of  the  Harroun 
Commission   Company,  and   stationed  at  Texarkana,   reshipped 
the  corn  at  Texarkana  for  the  Hardin  Grain  Company.     That 
shipment  was  to  Goldthwaite,  Texas,  over  the  Texas  &  Pacific 
Ry.  Co.  and  the  G.  C.  &  S.  F.  Ry.  Co.,  by  bill  of  lading  reciting 
Its  receipt  from  Hardin  Grain  Company,  and  consigned  to  *  Ship- 
per's order,  notify  Saylor  &  Burnett,  Goldthwaite,  Texas,'  and 
was  transferred  under  original  seals  and  without  breaking  pack- 
ages, to  the  Texas  &  Pacific  Ry.  Co.,  after  having  remained  in 
Texarkana  five  days;  the  only  thing  done  by  F.  L.  Atkins  was 
to  surrender  the  Kansas  City  Southern  bill  of  lading,  have  the 
cars  set  over  on  the  T.  &  P.  Ry.,  and  take  a  bill  of  lading  from 
the  latter  company.    The  corn  reached  Texarkana  January  7th, 
1902,  and  was  shipped  out  from  Texarkana  January  13th,  1902 ; 
the  defendant  was  not  a  party  to  the  bill  of  lading  executed  at 
Texarkana. 

"15.  On  December  31st,  1901,  Hardin  Grain  Co.  mailed  to 
Saylor  &  Burnett  an  invoice  of  the  corn  in  the  form  of  an  ac- 
count, stating  the  car  numbers  and  initial,  the  amount  of  corn, 
and  price  to  be  paid  by  Saylor  &  Burnett." 

Messrs.  Gardner  Lathrop,  A,  B,  Browne,  and  /.  W.  Terry,  for 
plaintiff  in  error. 

Mr.  Robert  Vance  Davidson,  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court: 

The  single  question  in  the  case  is  whether,  as  between  Texar- 
kana and  Goldthwaite,  this  was  an  interstate  shipment.  If  so, 
the  regulations  of  the  state  railroad  commission  do  not  control, 
and  the  court  erred  in  enforcing  the  penalty.  If,  however,  it  was 
a  purely  local  shipment,  the  judgment  below  was  right  and  should 
be  sustained. 

The  facts  are  settled  by  the  special  findings,  those  findings 
being  conclusive  upon  this  court.  Dower  v.  Richards,  151  U.  S. 
658.  38  L.  Ed.  305,  14  Sup.  Ct.  Rep.  452;  Egan  v.  Hart,  165 
U.  S.  188,  41  L.  Ed.  680,  17  Sup.  Ct.  Rep.  300;  Thayer  v.  Spratt, 
189  U.  S.  346,  47  L.  Ed.  845,  23  Sup.  Ct.  Rep.  576;  Adams  v. 
Church,  193  U.  S.  510,  48  L.  Ed.  769,  24  Sup.  Ct.  Rep.  512; 
Clipper  Min.  Co.  v,  Eli  Min.  &  Land  Co.,  194  U.  S.  220,  48  L. 
Ed.  944,  24  Sup.  Ct.  Rep.  632. 

The  corn  was  carried  from  Texarkana,  Texas,  to  Goldthwaite, 
Texas,  upon  a  bill  of  lading  which,  upon  its  face,  showed  only 
a  local  transportation.  It  is,  however,  contended  by  the  railway 
company,  that  this  local  transportation  was  a  continuation  of  a 
shipment  from  Hudson,  South  Dakota,  to  Texarkana,  Texas; 
that  the  place  from  which  the  corn  started  was  Hudson,  South 
Dakota,  and  the  place  at  which  the  transportation  ended  was 
Goldthwaite,  Texas ;  that  such  transportation  was  interstate  com- 
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merce,  and  that  its  interstate  character  was  not  affected  by  the 
various  changes  of  title  or  issues  of  bills  of  lading  intermediate 
its  departure  from  Hudson  and  its  arrival  at  Goldthwaite. 

It  is  undoubtedly  true  that  the  character  of  a  shipment,  whether 
local  or  interstate,  is  not  ^hanged  by  a  transfer  of  title  during 
the  transportation.     But  whether  it  be  one  or  the  other  may  de- 
pend on  the  contract  of  shipment.     The  rights  and  obligations 
of  carriers  and  shippers  are  reciprocal.     The  first  contract  of 
shipment  in  this  case  was  from  Hudson  to  Texarkana.    During 
that  transportation  a  contract  was  made  at  Kansas  City  for  the 
sale  of  the  corn,  but  that  did  not  affect  the  character  of  the  ship- 
ment from  Hudson  to'Texarkana.    It  was  an  interstate  shipment 
after  the  contract  of  sale  as  well. as  before.    In  other  words,  the 
transportation  which   was  contracted   for,  and  which   was  not 
changed  by  any  act  of  the  parties,  was  transportation  of  the  com 
from  Hudson  to  Texarkana, — ^that  is,  an    interstate    shipment. 
The  control  over  goods  in  process  of  transportation,  which  may 
be  repeatedly  changed  by  sales,  is  one  thing;  the  transportation 
is  another  thing,  and  follows  the  contract  of  shipment,  until  that 
is  changed  by  the  agreement  of  owner  and  carrier.    Neither  the 
Harroun  nor  the  Hardin  company  changed  or  offered  to  change 
the  contract  of  shipment  or  the  place  of  delivery.    The  Hardin 
company  accepted  the  contract  of  shipment  theretofore  made,  and 
purchased  the  com  to  be  delivered  at  Texarkana, — that  is,  on  the 
completion  of  the  existing  contract.    When  the  Hardin  company 
accepted  the  com  at  Texarkana  the  transportation  contracted  for 
ended.    The  carrier  was  under  no  obligations  to  carry  it  further. 
It  transferred  the  corn,  m  obedience  to  the  demands  of  the  owner, 
to  the  Texas  &  Pacific  Railway  Company,  to  be  delivered  by  it, 
under  its  contract  with  such  owned.    Whatever  obligations  may 
rest  upon  the  carrier  at  the  terminus  of  its  transportation  to  de- 
liver to  some  further  carrier,  in  obedience  to  the  instructions  of 
the  owner,  it  is  acting  not  as  carrier,  but  simply  as  a  forwarder. 
No  new  arrangement  having  been  made  for  transportation,  the 
corn  was  delivered  to  the  Hardin  company  at  Texarkana.    What- 
ever may  have  been  the  thought  or  purpose  of  the  Hardin  com- 
pany in  respect  to  the  further  disposition  of  the  com  was  a  mat- 
ter immaterial  so  far  as  the  completed  transportation  was  con- 
cerned. 

In  this  respect  there  is  no  difference  between  an  interstate  pas- 
senger and  an  interstate  transportation.  If  Hardin,  for  instance, 
had  purchased  at  Hudson  a  ticket  for  interstate  carriage  to  Tex- 
arkana, intending  all  the  while  after  he  reached  Texarkana  to 
Ro  on  to  Goldthwaite,  he  would  not  be  entitled,  on  his  arrival  at 
Texarkana,  to  a  new  ticket  from  Texarkana  to  Goldthwaite  at 
the  proportionate  fraction  of  the  rate  prescribed  by  the  Interstate 
Commerce  Commission  for  carriage  from  Hudson  to  Gold- 
thwaite. The  one  contract  of  the  railroad  companies  having  been 
finished,  he  must  make  a  new  contract  for  his  carriage  to  Gold- 
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thwaite,  and  that  would  be  subject  to  the  law  of  the  state  within 
which  that  carriage  was  to  be  made. 

The  question  may  be  looked  at  from  another  point  of  view. 
Supposing  a  car  load  of  goods  was  shipped  from  Goldthwaite  to 
Texarkana  under  a  bill  of  lading  calling  for  only  that  transporta- 
tion, and  supposing  that  the  laws  of  Texas  required,  subject  to 
penalty,  that  such  goods  should  be  carried  in  a  particular  kind 
of  car, — can  there  be  any  doubt  that  the  carrier  would  be  subject 
to  the  penalty,  although  it  should  appear  that  the  shipper  in- 
tended, after  the  goods  had  reached  Texarkana,  to  forward  them 
to  some  other  place  outside  the  state?  To  state  the  question  in 
other  words, — if  the  only  contract  of  shipment  was  for  local 
transportation,  would  the  state  law  in  respect  to  the  mode  of 
transportation  be  set  one  side  by  a  Federal  law  in  respect  to  in- 
terstate transportation,  on  the  ground  that  the  shipper  intended, 
after  the  one  contract  of  shipment  had  been  completed,  to  for- 
ward the  goods  to  some  place  outside  the  state?  Coe  v,  Errol, 
116  U.  S.  517-527,  29  L.  Ed.  715-718,  6  Sup.  Ct.  Rep.  475. 

Again,  it  appeared  that  this  com  remained  five  days  in  Texar- 
kana. The  Hardin  company  was  under  no  obligation  to  ship  it 
further.  It  could,  in  any  other  way  it  saw  fit,  have  provided  corn 
for  delivery  to  Saylor  &  Burnett,  and  unloaded  and  used  that 
car  of  com  in  Texarkana.  It  must  be  remembered  that  the  corn 
was  not  paid  for  by  the  Hardin  company  until  its  receipt  in 
Texarkana.  It  was  paid  for  on  receipt  and  delivery  to  the  Hardin 
company.  Then,  and  not  till  then,  did  the  Hardin  company  have 
full  title  to  and  control  of  the  com,  and  that  was  after  the  first 
contract  of  transportation  had  been  completed. 

It  must  further  be  remembered  that  no  bill  of  lading  was  issued 
from  Texarkana  to  Goldthwaite  until  after  the  arrival  of  the  com 
at  Texarkana,  the  completion  of  the  first  contract  for  transporta- 
tion, the  acceptance  and  payment  by  the  Hardin  company.  In 
many  cases  it  would  work  the  grossest  injustice  to  a  carrier  if 
it  could  not  rely  on  the  contract  of  shipment  it  has  made,  know 
whether  it  was  bound  to  obey  the  state  or  Federal  law,  or,  obey- 
ing the  former,  find  itself  mulcted  in  penalties-  for  not  obeying 
the  law  of  the  other  jurisdiction,  simply  because  the  shipper  in- 
tended a  transportation  beyond  that  specified  in  the  contract.  It 
must  be  remembered  that  there  is  no  presumf)tion  that  a  trans- 
portation when  commenced  is  to  be  continued  beyond  the  state 
limits,  and  the  carrier  ought  to  be  able  to  depend  upon  the  con- 
tract which  it  has  made,  and  must  conform  to  the  liability  im- 
posed by  that  contract. 

We  see  no  error  in  the  proceedings,  and  the  judgment  of  the 
Supreme  Court  of  Texas  is  affirmed. 
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BrUNSON   &  BOATWRIGHT  V.  ATLANTIC  COAST  LiNE  R.  Co. 
(Supreme  Court  of  South  Carolina,  Jan.  14,  1907.) 

[56  S.  E.  Rep.  538.] 

Carriers — Freight  Shipment.* — A  carrier  of  freight  is  liable  as  such 
after  it  has  completed  its  carriage  for  a  reasonable  time  for  the  con- 
signee to  remove  the  same  after  notice. 

Same — ^Liability  as  Warehouseman.t — Where  a  reasonable  time  has 
elapsed  after  notice  to  a  consignee  of  the  arrival  of  freight,  a  carrier 
becomes  a  warehouseman,  liable  for  ordinary  negligence. 

Same — Gratuitous  Bailee. — Where  a  carrier  has  become  liable  as 
warehouseman,  such  liability  continues  until  it  notifies  the  consignee 
that  it  will  not  insist  on  storage  charges,  from  which  time  as  a 
gratuitous  bailee  it  is  held  only  to  slight  care. 

Appeal  from  Common  Pleas  Circuit  Court  of  Darlington 
County;  Aldrich,  Judge. 

Action  by  Brunson  &  Boatwright  against  the  Atlantic  Coast 
Line  Railroad  Company.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

The  following  are  the  exceptions:  "(1)  Because  it  appears, 
from  the  pleadings,  the  contract  of  carriage  is  alleged  and  ad- 
mitted; that  is,  that  the  defendant  undertook  to  transport  the 
goods  to  Darlington,  to  notify  the  plaintiff,  and,  upon  surrender 
of  the  bill  of  lading,  to  deliver  the  goods.  The  testimony  of  the 
plaintiff  proves  beyond  cavil  that  all  this  was  done.  There  was 
therefore  no  issuable  fact  for  the  jury,  and  his  honor  should  have 
so  held,  and  either  have  directed  a  verdict  for  the  defendant  or 
granted  the  motion  for  a  nonsuit.  (2)  Because  his  honor,  the 
circuit  judge,  should  have  held,  on  the  motion  for  a  new  trial, 
that  the  evidence  of  the  plaintiffs  themselves  conclusively  showed 
that  the  goods  were  delivered  to  them;  that  they  received  them, 
removed  a  part  and  had  reasonable  time  to  remove  all  of  them, 
but  did  not  do  so,  to  subserve  their  own  convenience ;  that  there 
was  no  testimony  to  the  contrary,  and  should  have  set  aside  the 
verdict  of  the  jury.  (3)  Because  the  evidence  of  the  plaintiffs 
themselves  conclusively  showed  that  the  Bank  of  Darlington  had 
misplaced  the  bill  of  lading  and  could  not  find  the  same  in  time 
for  the  plaintiffs'  drayman  to  haul  the  goods  and  attend  to  his 

other  duties  on  the  day  they  were  received  by  and  delivered  to 
■  -  ■  ■  ■» 

♦For  the  authorities  in  this  series  on  the  question,  when  does  the 
carrier's  liability  as  a  conimon  carrier  terminate  after  the  arrival  of 
the  freight  at  its  destination,  see  foot-notes  appended  to  Bowdon  v, 
Atlantic  Coast  Line  Ry.  Co.  (Ala.),  20  R.  R.  R.  735,  43  Am.  &  Eng. 
R.  Cas.,  N.  S.,  735. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties 
and  liabilities  of  carriers  as  warehousemen,  see  foot-note  appended 
to  Charlotte  Trouser  Co.  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  21 
R.  R.  R.  459.  44  Am.  &  EnR.  R.  Cas.,  N.  S.,  459. 
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the  plaintiffs,  and  his  honor  should  have  so  held,  and  should  have 
set  aside  the  verdict  of  the  jury.  (4)  Because  the  verdict  of  the 
jury  was  against  the  overvvhelmingf  weight  of  the  evidence,  which 
showed  (a)  that  the  contract  of  carriage  was  completed;  (b)  that 
there  had  been  reasonable  time  to  inspect  and  remove  the  goods 
before  delivery  and  even  after  deliver}' ;  (c)  that  they  were  left 
on  the  premises  of  the  defendant  because  the  bank  could  not  find 
the  bill  of  lading,  and  by  the  plaintiffs  for  their  convenience; 
(d)  that  the  goods  were  destroyed  through  no  fault  of  the  de- 
fendant ;  and  his  honor  should  have  so  held,  and  should  have  set 
aside  the  verdict  of  the  jury.  (5)  Because,  from  the  testimony 
of  the  plaintiffs,  it  appeared  that  the  contract  of  carriage  had 
absolutely  terminated — ^the  goods  received  and  receipted  for,  a 
part  being  actually  hauled  away.  There  was  therefore  no  ques- 
tion of  reasonable  time  in  which  to  receive  the  goods,  and  his 
honor  erred  in  charging  the  jury  that  the  plaintiffs  were  entitled 
to  reasonable  time  in  which  to  remove  the  goods  after  they  were 
delivered." 

P.  A,  Wilcox  and  W.  F.  Dargan,  for  appellant. 
£.  O.  Woods,  for  respondent. 

Gary,  A.  J.    This  is  an  action  to  recover  the  value  of  33  bar- 
rels of  flour  destroyed  by  fire  while  in  the  defendant's  depot. 

The  Legington  Roller  Mills  Company  delivered  to  the  defend- 
ant at  Legington,  Ky.,  40  barrels  of  flour,  to  be  transported  to 
Darlington,  S.  C.  A  draft  with  the  bill  of  lading  attached  was 
sent  to  the  bank,  with  the  instructions  to  notify  the  plaintiffs 
when  the  flour  arrived.  On  the  23d  of  September,  1899,  the 
plaintiffs  paid  the  draft,  delivered  the  bill  of  lading  to  the  de- 
fendant, and  removed  six  of  said  barrels  of  flour.  On  the  same 
day  all  the  other  flour  except  one  barrel  was  consumed  by  fire. 
The  contention  of  the  defendant  is  thus  set  out  in  its  answer: 
"The  defendant  alleges  that  the  40  barrels  of  flour  shipped  to 
the  plaintiffs,  as  alleged  in  the  complaint,  were  delivered  at  Dar- 
lington, their  destination,  several  days  before  the  23d  day  of 
September,  1899,  were  unloaded  from  the  cars  into  this  defend- 
ant's warehouse,  and  plaintiffs  were  immediately  notified  of  said 
arrival  and  requested  to  remove  the  same ;  that  this  the  plaintiffs, 
for  their  own  convenience,  failed  and  neglected  to  do,  and  waited 
until  the  23d  of  September,  1899,  when  all  of  the  said  flour  was 
received  by  them  and  a  part  thereof  hauled  away,  and  a  part 
thereof  left  by  the  plaintiffs  in  the  warehouse  of  the  defendant, 
for  their  own  convenience  and  at  their  own  risk,  where  the  same, 
left  as  aforesaid,  was  destroyed  by  fire  on  the  night  of  the  23d 
of  September,  1899,  through  no  fault  or  negligence  of  this  de- 
fendant." 

At  the  close  of  the  plaintiff's  testimony,  the  defendant  made 
a  motion  for  a  nonsuit  on  the  following. grounds,  which  was  re- 
fused: First.  From  the  pleadings,  the  contract  of  carriage  is 
alleged  and  admitted;  that  is,  that  the  defendant  undertook  to 
transport  the  goods  to  Darlington,  to  notify  the  defendant,  and, 
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Upon  surrender  of  the  bill  of  lading,  to  deliver  the  goods.  The 
testimony  of  the  plaintiff  proves  all  this  beyond  cavil  to  have  been 
done.  Second.  From  this  testimony,  it  appears  that  the  defendant 
did  all  that  it  undertook  to  do.  There  is  no  question  in  this  case 
of  delivery.    The  plaintiffs  prove  delivery." 

The  defendant  presented  the  following  requests  to  charge: 
"First.  If  from  the  evidence  the  jury  believes  that  the  freight  on 
the  goods  was  paid,  and  that  they  were  receipted  for  by  the 
plaintiffs,  and  then  a  portion  of  them  left  in  the  warehouse  or 
depot,  the  contract  of  carriage  was  completed,  and  the  defend- 
ant could  not  be  held  liable  as  a  common  carrier,  and  the  verdict 
should  be  for  the  defendant.  Second.  That  it  was  the  duty  of 
the  defendant  to  transport  the  goods  safely  to  their  destination 
and  notify  the  plaintiffs  of  the  arrival  of  the  same,  and  deliver 
the  same  to  the  plaintiffs  upon  surrender  by  them  of  the  bill  of 
lading  and  upon  payment  of  the  freight,  and,  if  the  jury  finds 
from  the  evidence  that  all  this  was  done,  and  that  the  plaintiffs 
accepted  and  receipted  for  the  goods,  the  verdict  should  be  for 
the  defendant."  The  presiding  judge  charged  these  requests, 
after  adding:  "But,  if  the  railroad  company  put  the  flour  into 
its  warehouse,  Brunson  was  entitled  to  a  reasonable  time  to  get 
it  out."  The  jury  rendered  a  verdict  in  favor  of  the  plaintiffs 
for  $196.31,  whereupon  the  defendant  made  a  motion  for  a  new 
trial  on  the  grounds  set  out  in  the  exceptions,  which  will  be 
reported. 

The  main  question  in  the  case  is  whether  the  undisputed  testi- 
mony, showed  a  delivery  to  the  plaintiffs.    As  the  fire  occurred 
while  the  flour  was  in  defendant's  depot,  and  therefore  in  its 
actual  possession,  it  sustained  to  the  plaintiffs  either  the  relation 
of  common  carrier,  warehouseman,  or  gratuitous  bailee.    When 
goods  transported  by  a  railroad  company  arrive  at  their  desti- 
nation, its  liability  as  a  common  carrier  continues  until  the  con- 
signee has  a  reasonable  time  within  which  to  remove  them.    But, 
even  after  the  lapse  of  a  reasonable  time  after  its  liability  as  a 
common  carrier  has  ceased  to  exist,  it  is  nevertheless  liable,  by 
operation  of  law,  as  a  warehouseman,  although  the  goods  may 
not  have  been  unloaded  and  deposited  in  a  warehouse  used  for 
storing  freight,  technically  termed    a    "warehouse."     Spears  & 
Colton  V.  Railroad,  11  S.  C.  158;  Bristow  v.  Railroad,  72  S.  C. 
43,  51  S.  E.  529.    Until  a  reasonable  time  has  elapsed  after  ar- 
rival, the  common  carrier  is  practically  liable  as  an  insurer ;  but 
after  that  time  it  is  only  bound  as  a  warehouseman  to  exercise  or- 
dinary care.    As  a  warehouseman  the  railroad  company  has  the 
right  to  exact  storage  charges  as  long  as  such  relation  exists  in 
the  particular  case,  and,  until  it  ceases  to  be  a  warehouseman, 
its  liability  for  ordinary  negligence  continues.     The  fact  that  it 
has  the  right  as  a  warehouseman  to  collect  storage  charges  makes 
it  SL  bailee  for  hire  and  prevents  it  from  claiming  that  it  was 
merely  a  gratuitous  bailee,  at  least  before  it  gives  notice  that  it 
will  not  insist  upon  such  charges,  and  will  not  longer  hold  pos- 
session of  the  property  as  a  warehouseman,  which  the  testimony 
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does  not  show  was  done  in  this  case.  Therefore  the  defendant 
was  not  a  gratuitous  bailee,  and  must  necessarily  sustain  to  the 
plaintiffs  either  the  relation  of  common  carrier  or  warehouseman. 
But,  whether  the  defendant  sustained  to  the  plaintiff  the  relation 
of  common  carrier,  warehouseman,  or  gratuitous  bailee,  and 
conceding  that  there  was  a  constructive  delivery,  the  motion  for 
nonsuit  and  new  trial  were  properly  refused. 

When  the  plaintiffs  showed  that  they  were  the  owners  of  the 
flour  and  that  the  defendant  failed  upon  demand  to  surrender  to 
them  die  actual  possession  thereof  after  it  had  arrived  at  its 
destination,  they  made  out  a  prima  facie  case.  Jenkins  v.  Rail- 
road, 73  S.  C.  289,  53  S.  E.  480.  It  was  then  incumbent  upon 
the  defendant,  in  order  to  escape  liability  as  a  common  carrier, 
to  show  that  a  reasonable  time  had  elapsed  before  the  property 
was  destroyed  by  fire,  or  that  it  was  not  responsible  as  a  ware- 
houseman by  reason  of  the  fact  that  it  had  exercised  ordinary 
care,  or  that  it  was  not  liable  as  a  gratuitous  bailee,  because  it 
had  used  slight  care.  The  presiding  judge's  charge  was  too 
favorable  to  the  defendant. 

The  appellant  relies  upon  the  case  of  Whitney  Mfg.  Co.  v.  V. 
R.  &  D.  R.  Co.,  38  S.  C.  365,  17  S.  E.  147,  37  Am.  St.  Rep.  767  ; 
but  it  is  not  conclusive  of  the  question  under  consideration,  for 
the  reason  the  court  held  in  that  case  that  there  was  an  actual 
delivery. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  be  affirmed. 
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Pennsylvania  R.  Co.  v,  McCaffrey  et  ux, 

(Circuit  Court  of  Appeals,  Third  Circuit,  January  14,  1907.) 

[140  Fed.  Rep.  404.] 

Carriers — Injuries  to  Passengers — Burden  of  Proof.* — In  an  action 
against  a  carrier  for  injuries  to  a  passenger,  the  burden  of  proof  of 
negligence  is  on  the  plaintiff,  and  cannot  be  shifted  to  the  defendant 
without  showing  that  the  injury  in  question  was  caused  by  some  per- 
son or  thing  connected  with  the  carrier's  railroad  or  business  of 
transportation. 

Same — Evidence. — In -an  action  for  injuries  to  a  passenger  by  a 
missile  coming  through  an  open  car  window,  plaintiff's  evidence  was 
that  the  missile  entered  through  an  open  window  on  the  side  next 
to  a  passing  freight  train,  that  it  was  a  bolt  with  a  nut  on  the  end 
of  it,  and  that  such  bolts  were  largely  used  in  constructing  ordinary 
freight  cars,  while,  on  the  other  hand,  there  was  evidence  that  the 
missile  was  thrown  through  an  open  window  on  the  opposite  side  of 
the  car  by  one  of  several  boys  who  were  pelting  the  train  as  it  went 
by  them.  Held,  that  the  evidence  as  to  whether  the  missile  came 
from  a  source  for  which  the  carrier  was  responsible  was  insufficient 
to  justify  a  verdict  against  it,  and  that  a  verdict  should,  therefore, 
have  been  directed  in  its  favor. 

In  Error  to  Circuit  Court  of  the  United  States  for  the  District 
of  New  Jersey. 

James  B,  Vredenburgh,  for  plaintiff  in  error. 
Edwin  F,  Smith,  for  defendant  in  error. 

Before  Dallas,  Gray,  and  Bu^^ington,  Circuit  Judges. 

Dallas,  Circuit  Judge.  In  this  opinion  the  parties  to  the  cause 
will  be  referred  to  in  accordance  v^ith  their  respective  positions 
in  the  court  below,  where  Mr.  and  Mrs.  McCaffrey  were  the 
plaintiffs  and  the  Pennsylvania  Railroad  Company  was  the  de- 
fendant. 1**^1 

While  the  plaintiffs  were  passengers  in  one  of  the  cars  of  a 
train  operated  by  the  defendant,  Mrs.  McCaffrey  was  struck  by 
something  which  entered  the  car  from  the  outside,  and  the  de- 

*See  foot-notes  appended  to  Chicago  Union  Traction  Co.  v.  Mee 
(III.).  21  R.  R.  R.  715,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  715;  foot-note 
appended  to  Brown  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  21  R.  R.  R. 
142,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  142;  foot-notes  appended  to 
Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.),  21  R.  R.  R.  132,  44 
Am.  &  Eng-.  R.  Cas.,  N.  S.,  132;  foot-notes  appended  to  Tilden  v. 
Rhode  Island  Co.  (R.  I.).  20  R.  R.  R.  809,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  809;  Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  20  R.  R.  R.  686, 
43  Am.  8i  En^.  R.  Cas.,  N.  S.,  686;  Abel  v.  Northampton  Traction 
Co.  (Pa.).  20  R.  R.  R.  80,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  80;  foot- 
notes appended  to  Joyce  v.  Los  Angeles  Ry.  Co.  (Cal.),  20  R.  R.  R. 
W,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  66;  Elgin,  etc.,  Co.  v.  Wilson  (111.). 
20  R.  R.  R.  37,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  37. 
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fendant  was  averred  to  be  liable  for  the  injury  thus  caused  to 
her,  because,  as  was  alleged,  it  "carelessly,  negligently  and  improp- 
erly allowed  certain  of  its  rolling  stock  to  become  so  out  of  repair 
and  unsafe,  and  so  carelessly,  negligently,  and  unskillfully  oper- 
ated, managed  and  controlled  its  said  railroad  and  the  appurte- 
nances thereto,  and  in  particular  a  certain  other  train  or  cars  con- 
sisting of  box  or  freightc  cars,  drawn  by  a  locomotive  upon  the 
track  next  northerly  to  the  track  whereon  was  the  train  of  passen- 
ger cars  in  which  the  said  plaintiff,  Mary  B.  McCaffrey,  was,  that 
the  said  plaintiff,  Mary  B.  McCaffrey,  without  any  notice  or 
warning  to  her  given,  and  without  any  fault  or  negligence  on  her 
part,  was  struck  upon  the  head  by  a  bolt,  bar,  or  other  piece  of  iron 
or  steel,  coming  loose  and  separated  from  one  of  said  box  or 
freight  cars  (the  same  being  then  and  there  unsafe  and  out  of 
repair)."  The  plea  was  the  general  issue,  and  at  the  close  of  the 
trial  the  court,  though  requested,  refused  to  direct  a  verdict  for 
the  defendant.  This  refusal,  amongst  other  things,  is  here  as- 
signed for  error. 

It  is  unquestionably  true,  as  in  substance  was  averred,  that  the 
defendant  owed  to  Mrs.  McCaffrey  the  duty  to  see  to  it  that, 
while  she  was  a  passenger  upon  its  train,  no  harm  would  come  to 
her  through  any  negligence  in  the  operation  or  management  of 
its  railroad  or  of  the  appurtenances  thereto,  including  "the  cer- 
tain other  train  of  cars"  referred  to  in  the  above  extract  from 
the  declaration.  But,  except  as  against  its  negligence  or  that  of 
its  servants,  the  defendant  did  not,  by  accepting  Mrs.  McCaffrey 
as  a  passenger,  become  an  insurer  of  her  safety.  The  gravamen 
of  her  complaint — ^the  gist  of  her  cause  of  action — was  negli- 
gence. She  necessarily  alleged  that  her  injury  was  caused  by 
lack  of  due  care,  and  evidence  of  negligence,  or  of  some  fact 
or  circumstance  justifying  the  assumption  of  its  existence,  was 
therefore  indispensable.  The  burden  of  proof  in  all  such  cases 
rests  at  first  upon  the  plaintiff,  and,  even  in  the  case  of  a  pas- 
senger, it  cannot  be  shifted  to  the  defendant,  without  showing 
that  the  injury  in  question  was  caused  by  some  person  or  thing 
connected  with  its  railroad  or  business  of  transportation.  Hence 
it  was  that  the  plaintiffs  in  the  present  case  endeavored  to  main- 
tain their  special  allegations  that  the  thing  which  struck  Mrs.  Mc- 
Caffrey had  come  "loose  and  separated"  from  one  of  the  cars  of  a 
passing  train,  and,  if  the  evidence  they  adduced  had  been  sufficient 
to  warrant  a  finding  that  such  was  the  fact,  nothing  more,  at 
the  outset,  could  have  been  required  of  them,  for  from  such  a 
finding,  if  made,  a  presumption  of  negligence  would  have  arisen, 
which,  unless  and  until  rebutted,  would  have  been  conclusive. 
When,  however,  the  learned  judge  was  asked  to  direct  a  verdict 
for  the  defendant,  the  taking  of  testimony  had  been  concluded, 
and  the  question  then  presented,  was  whether,  upon  all  the  evi- 
dence, the  plaintiffs'  hypothesis  as  to  the  source  of  the  offending 
missile  could  reasonably  be  adopted,  and  we  think  this  question 
should  have  been  negatively  determined.     There  was  no  direct 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S         25 

Pennsylvaiiia  R.  Co.*  v,  McCaffrey 

testimony  as  to  where  it  came  from,  nor  was  there  any  proof 
from  which,  in  our  opinion,  its  nature  and  orifjfin  could  be  legit- 
imately inferred.  The  evidence  on  behalf  of  the  plaintiffs  was, 
in  effect,  that  it  entered  through  an  open  window  on  the  side 
next  to  the  passing  freight  train,  that  it  was  a  bolt  with  a  nut 
on  the  end  of  it,  and  that  such  bolts  were  largely  used  in  con- 
structing ordinary  freight  cars ;  whilst,  on  the  other  hand,  there 
was  evidence  tending  to  show  that  the  harm-inflicting  thing, 
whatever  it  may  have  been,  was  thrown  through  an  open  window 
on  the  opposite  side  of  the  car,  by  some  one  of  several  boys, 
who,  as  was  testified,  were  pelting  the  train  as  it  went  by  them. 
Upon  this  state  of  the  proofs  the  defendant's  request  for  bind- 
ing instructions  should  not  have  been  denied.  Undoubtedly,  it 
commonly  is  within  the  province  of  the  jury  to  decide  an  issue 
as  to  negligence  by  drawing 'the  reasonable  inference  from  the 
primary  facts.  But  reasonable  inference  is  one  thing,  and  mere 
guess  or  arbitrary  surmise  is  another  and  very  different  thing, 
and  though  it  may  be  that  the  evidence  for  the  plaintiffs,  if  alone 
consideredi  would  have  warranted  a  suspicion  that  in.  some  way 
or  other  the  moving  freight  train  was  responsible  for  Mrs.  Mc- 
Caffrey's hurt,  yet  it  is  plain  that,  from  the  evidence  as  a  whole, 
no  more  explicit  deduction  could  have  been  properly  made  than 
that  the  missile  which  struck  her  came  either  from  that  train  or 
from  one  of  the  boys  that  have  been  referred  to.  The  jury,  how- 
ever, was  allowed  to  conjecture  that  it  came  from  the  train,  and 
upon  that  conjecture  merely  to  base  the  further  finding,  also  an 
inferential,  though  a  legal,  one,  that  the  defendant  had  l^en  guilty 
of  negligence. 

We  think  this  should  have  been  prevented  by  granting  the 
defendant's  request  for  a  directed  verdict,  and  therefore  the  judg- 
ment of  the  Circuit  Court  is  reversed. 
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Louisville  &  Nashville^  Railroad  Company,  Plff.  in  Err.,  v. 

Smith,  Huggins,  &  Company. 

(Argued  and  submitted  January  31,  1907.    Decided  February  25,  1907.) 

[27  Sup.  Ct.  Rep.  401.] 

Error  to  State  Court — Federal  Question — How  Raised. — A  carrier's 
denial  that  "it  was  bound  by  law,"  as  alleged  by  complainant,  to  re- 
ceive, as  a  connecting  and  ultimate  carrier,  a  certain  interstate  ship- 
ment and  forward  and  deliver  it  to  its  ultimate  destination,  does  not 
amount  to  the  assertion  of  a  right  under  the  act  to  regulate  com- 
merce, so  as  to  sustain  a  writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  review  a  judgment  of  a  state  court  adverse  to 
such  contention. 

Error  to  State  Court — Federal  Question — Effect  of  Certificate  of 
State  Court. — The  certificate  of  the  chief  justice  of  the  highest  court 
of  -a  state  cannot  help  out  the  total  failure  of  the  record  to  show  that 
a  Federal  question  was  raised  which  would  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United  States. 

In  error  to  the  Supreme  Court  of  the  State  of  Tennessee  to 
review  a  decree  which  affirmed  a  decree  of  the  Chancery  Court 
of  Appeals  of  that  state,  reversing  the  decree  of  the  Chancery 
Court  for  the  County  of  Jefferson,  and  adjudging  that  a  railway 
company  was  liable  as  a  connecting  and  ultimate  carrier  for  fail- 
ure to  receive  an  interstate  shipment  and  forward  and  deliver 
it  to  its  ultimate  destination.    Dismissed  for  want  of  jurisdiction. 

Statement  by  Mr.  Justice  McKenna  : 

This  suit  was  brought  in  the  chancery  court  for  the  county  of 
Jefferson,  state  of  Tennessee,  by  defendant  in  error  against  the 
plaintiff  in  error  and  the  Southern  Railway  Company,  for  dam- 
ages alleged  to  have  been  received  by  the  defendant  in  error  to 
certain  car  loads  of  corn  shipped  over  the  Southern  Railway 
Company  from  certain  points  in  Tennessee,  to  be  delivered  to 
defendant  in  error  or  its  order  at  Birmingham,  Alabama. 

The  bill  alleged  that  at  the  time  of  the  shipments  the  two  rail- 
way companies  were  common  carriers  of  goods  and  chattels,  the 
Southern  Railway  being  the  receiving  and  initial  carrier,  and  the 
one  with  which  the  contracts  were  made,  and  the  plaintiff  in  error 
being  the  connecting  and  ultimate  carrier,  and,  as  such,  bound 
by  said  contracts  and  the  law  relative  to  common  carriers  to 
receive  said  cars  of  corn,  and  to  forward  and  deliver  them  to 
destination  whereunto  consigned,  in  good  order  and  in  a  reason- 
able time.  It  was  alleged  that  one  of  said  companies  "breached 
the  said  several  contracts,"  whereby  the  damage  complained  of 
accrued. 

The  companies  filed  saparate  answers.  That  of  the  Southern 
Railway  Company  we  need  not  set  out.  Plaintiff  in  error,  in  its 
answer,  neither  admitted  nor  denied  certain  of  the  allegations 
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of  the  bill,  and  expressed  want  of  knowledge  as  to  others. 
Touching  the  allegation  of  the  bill,  that  it  was  a  common  carrier, 
it  admitted  that  it  was  such  in  certain  states  and  portions  of  the 
country  where  it  operated  lines  of  roads,  but  denied  "that  it  was 
the  connecting  and  ultimate  carrier  of  the  car  loads  of*  corn 
alleged  to  have  been  delivered  to  the  Southern  Railway  Com- 
pany," denied  that  it  made  the  contracts  or  was  liable  under 
them,  or  "that  it  was  bound  by  law  to  receive  said  alleged  car 
loads  of  corn  and  forward  and  deliver  them  to  their  ultimate 
destination  in  good  order  and  in  reasonable  time." 

The  chancellor  adjudged  that  there  was  no  liability  on  the 
part  of  plaintiff  in  error,  and  dismissed  the  bill  as  to  it.  He 
held  the  Southern  Railway  Company  liable  for  not  delivering  the 
cars,  according  to  its  contracts,  within  a  reasonable  time,  and, 
after  report  by  a  master,  to  whom  the  cause  was  referred,  de- 
creed that  complainant  have  and  recover  the  sum  of  $1,015.69. 
The  case  was  taken  to  the  court  of  chancery  appeals,  both  by 
defendant  in  error  and  the  Southern  Railway  Company.  And 
that  court  adjudged  that  the  court  of  chancery  erred  (1)  in  ad- 
judging that  the  Southern  Railway  Company  was  liable  for  any 
part  of  the  damages  to  the  corn  which  accrued  after  its  arrival 
upon  the  delivery  tracks  of  the  company  in  Birmingham,  and 
after  notice  to  the  consignees  of  its  arrival;  (2)  in  adjudging 
that  plaintiff  in  error  was  not  liable  for  the  damages  suffered 
by  the  com  after  its  arrival  in  Birmingham  and  while  it  was 
in  the  yards  prior  to  being  unloaded.    The  court  said : 

"This  court  is  of  the  opinion  that  the  Southern  Railway  Com- 
pany is  only  liable  for  such  portion  of  the  damages  as  accrued 
by  reason  of  the  delay  in  transition  of  the  cars  shipped,  which 
is  fixed  by  the  concurrent  finding  of  the  master  and  chancellor 
at  40  per  cent,  of  the  entire  damages. 

"This  court  is  further  of  the  opinion  and  decrees  that  the 
Louisville  &  Nashville  Railroad  Company  is  liable  for  60  per 
cent,  of  the  damages  reported  by  the  master,  being  the  per  cent,  of 
damages  which  accrtied  while  the  corn  remained  undelivered  in 
the  yards  at  Birmingham." 

It  was  accordinglv  adjudged  and  decreed  that  the  complainant 
recover  of  the  Southern  Railway  Company  $415.84,  and  of  the 
Louisville  &  Nashville  Railroad  Company  $609.42,  being  60  per 
cent,  of  the  recovery  awarded  by  the  chancellor,  together  with 
interest  from  May  8,  1905,  making  a  total  of  $623.73.  The 
plaintiff  in  error  took  an  appeal  to  the  supreme  court  of  the 
state.  It  assigned  as  error  the  action  of  the  court  of  chancery 
appeals  (1)  "In  refusing  to  find  certain  uncontradicted  facts 
when  specially  requested  to  so  find.''  The  facts  were  set  out. 
(2)  That  the  court  erred  in  holding  the  company  liable  for  any 
portion  of  the  alleged  damage  "because,  under  the  facts  of,  the 
case,  it  was  not  a  connecting  carrier,  and  w^as  not  bound  to  handle 
these  shipments."  The  other  errors  assigned  we  are  not  concerned 
with.    The  decree  of  the  chancery  court  of  appeals  was  affirmed 
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without  an  opinion  by  the  supreme  court.  The  order  of  affirm- 
ance recites  that  the  cause  came  **on  to  be  heard  upon  the  tran- 
script of  the  record  from  the  chancery  court  of  Jefferson  county, 
the  opinion  and  findings  of  fact  of  the  court  of  chancery  appeals, 
and  the  assignment  of  errors  filed  to  the  decree  of  said  court  of 
chancer}^  appeals  by  the  defendant,  Louisville  &  Nashville  Rail- 
road Company,  and  the  reply  brief  of  complainants." 

The  assignments  of  error  in  this  court  are  to  the  effect  that 
the  supreme  court  erred  in  not  giving  full  force  and  effect  to 
the  interstate  commerce  act,  which,  it  is  contended,  governed  the 
shipments,  and  in  not  disregarding  the  statutes  and  decisions  of 
the  state  in  conflict  therewith,  and  in  denying  the  rights  claimed 
by  plaintiff  in  error  under  the  interstate  commerce  act.  And  that 
the  court  erred  in  holding  that  it  was  the  duty  of  plaintiff  in 
error  to  switch  over  its  yards  and  terminals  cars  tendered  to  it 
by  the  Southern  Railway  Company;  in  holding  that  it  did  not 
have  the  right  to  discriminate  as  to  freight  arriving  on  its  own 
lines,  or  could  not  prefer  its  own  business;  in  rendering  judg- 
ment against  it  because  it  would  not  turn  over  its  private  switch 
yards  and  terminals  to  a  competing  road,  and  because  of  its  re- 
fusal to  make  a  through  routing  with  the  Southern  Railway 
Company ;  in  holding  that  it  was  its  duty  to  switch  cars  for  other 
roads  within  its  terminals  to  the  exclusion  of  its  own  business, 
the  effect  being  to  cause  an  obstruction  to  interstate  commerce 
and  an  interference  with  the  paramount  duties  to  which  it  was 
•subjected  by  the  Constitution  and  laws  of  the  United  States. 

Other  facts  will  appear  in  the  opinion. 

Messrs,  James  B.  Wright  and  John  H.  Fronts,  for  plaintiff  in 
error. 

Mr,  C,  T.  Rankin,  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court : 

A  motion  is  made  to  dismiss  the  writ  of  error,  on  the  ground 
that  no  Federal  question  was  raised  in  the  state  courts  or  decided 
by  them.  In  opposition  to  the  motion  plaintiff  in  error  contends 
that  the  allegations  of  the  bill  and  its  denial  thereof  sufficiently 
raise  a  Federal  question,  and  that  the  courts  of  the  state,  in  ren- 
dering judgment  against  plaintiff  in  error,  necessarily  decided 
that  question.  And  it  is  further  contended  that,  even  if  those 
courts  did  not  pass  on  the  Federal  question,  their  failure  or  re- 
fusal to  do  so  is  equivalent  to  a  decision  against  the  Federal 
rights  involevd.  A  number  of  cases  are  cited  to  sustain  these 
propositions.  But  is  the  basis  of  the  propositions  sound?  In 
other  words,  was  a  Federal  question  raised,  or,  if  raised,  ignored  ? 
First,  as  to  the  pleadings.  The  bill  charges  a  breach  of  the  con- 
tracts of  shipment  by  one  or  the  other  of  the  railway  companies 
who,  the  bill  alleges,  were  connecting  common  carriers,  and,  as 
such,  bound  by  the  contracts  and  the  law  relative  to  common 
carriers  to  receive  and  forward  to  destination  the  goods  shipped, 
in  good  order  and  in  a  reasonable  time.     Plaintiff  in  error  ad- 
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mitted  that  it  was  a  common  carrier  in  some  states,  but  was  not 
a  connecting  and  ultimate  carrier  of  the  corn  in  question,  denied 
that  it  was  bound  by  the  contracts,  and  denied  that  "it  was  bound 
by  law"  to  receive  the  com  and  forward  and  deliver  it  to  its  ulti- 
mate destination.  And  this  denial,  it  is  insisted,  raised  a  Federal 
question.  We  do  not  think  so.  The  denial  was  of  a  legal  con- 
clusion resulting  from  the  facts  alleged,  and  added  nothing  to 
them.  Besides,  if  a  party  relies  upon  a  Federal  right,  he  must 
specially  set  it  up,  and  a  denial  of  liability  under  the  law  is  not 
a  compliance  with  that  requirement.     For  this  we  need  not  cite 

Was  a  Federal  question  decided  or  ignored?  To  answer  the 
question  a  review  of  the  proceedings  is  necessary.  The  chan- 
cer}- court  held  that,  as  between  the  complainant  and  plaintiff  in 
error,  there  was  no  liability  upon  the  part  of  the  latter.  The 
rig:hts  of  the  railway  companies,  between  themselves,  the  court 
said,  need  not  be  determined.  The  opinion  and  findings  of  the 
chancery  court  of  appeals  are  very  elaborate.  They  state  the' 
issue,  the  proceedings  in  and  the  judgment  of  the  chancery  court, 
and  recite  that— 

'*Now,  it  appears  that  the  Louisville  &  Nashville  Railway  de- 
nies any  liability  for  its  refusal  to  receive  com  shipped  over  the 
Southern  Railway  after  its  arrival  at  Birmingham  and  deliver  it 
over  its  terminal  tracks  to  the  American  Mill  &  Elevator  Com- 
pany, to  whom  the  com  had  been  sold. 

'*bf  course,  this  denial  is  predicated  upon  the  idea  that  it  was 
not  a  connecting  carrier  in  handling  the  shipments  of  corn  in- 
volved in  this  case,  or  that  it  was  under  any  obligations  respecting 
the  same."  • 

Passing  on  these  denials  the  court  said  that  at  the  time  of  the 
shipments  the  Southern  Railway  Company  was  placing  ship- 
ments, as  they  were  fequested,  upon  the  spur  track  of  plaintiff  in 
error,  and  that  the  latter  was  accustomed  to  receive  them  and 
remove  them  to  places  where  they  were  to  be  delivered ;  and  this 
was  its  custom  for  years,  and,  until  about  the  time  or  just  before 
the  com  reached  Birmingham,  "it  was  a  part  of  its  business  and 
a  daily  occurrence  to  receive  and  remove  such  cars  of  freight." 
And  this  was  done  for  all  persons  offering  them  and  without 
discrimination.  For  this  service  it  received  compensation.  The 
court,  however,  also  found  that  plaintiff  in  error  "placed  an  em- 
bargo upon  the  receipt  or  handling  of  such  cars,  November  13, 
1902,  after  the  complainant  had  contracted  to  sell  the  car  loads 
of  com,  and  after  most  of  them  were  shipped." 

The  contention  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, the  court  stated  as  follows : 

"The  contention  of  the  Louisville  &  Nashville  Railroad  Com- 
pany, reduced  to  its  simplest  statement,  is  that  it  was  not  bound 
to  receive  these  cars  of  corn  and  place  them. 

"This  insistence  on  its  part  rests  upon  the  proposition  that,  in 
the  matter  of  handling  the  cars  of  other  roads  in  its  yards  or 
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over  its  spur  tracks,  it  was  not  a  common  carrier,  but  simply  a 
private  carrier,  and  that,  this  bein^  so,  it  had  the  right  to  refuse 
to  receive  and  handle  these  cars,  and,  as  a  corollary  to  this  propo- 
sition that  it  had  the  right  to  discriminate  between  freight  arriv- 
ing in  Birmingham  over  its  lines  and  freight  arriving  over  other 
lines,  and  could  give  preference  between  those  that  it  chose  to 
serve  in  this  business/' 

The  court  decided  against  the  contention,-  and  that  the  com- 
pany, by  reason  of  its  practice  in  handling  freight,  ''assumed  with 
respect  thereto  the  character  of  a  common  carrier,  and  hence  in- 
curred the  duties  and  liabilities  of  such  character."  The  court 
added : 

"The  result  is  that  we  are  of  opinion  that  the  Louisville  & 
Nashville  Railway  Company  was  bound,  by  virtue  of  its  previous 
course  of  business,  to  accept  these  cars  of  com  and  deliver  them 
to  their  destination  on  its  terminal  or  spur  tracks,  and  that,  by 
reason  of  its  failure  to  do  so,  it  is  liable  for  all  damages  resulting 
from  its  failure.    *    *    *'* 

There  was  a  petition  for  an  additional  finding  of  fact  and  a 
rehearing,  which  the  court  said  would  take  in  the  neighborhood 
of  one  hundred  pages  of  typewritten  information  to  set  out  and 
answer  in  the  form  in  which  they  were  presented.  Some,  how- 
ever, were  granted;  some  qualified.  We  give  only  those  which 
we  think  are  relevant.  The  fifteenth  request  was  that  the  court 
set  out  in  full  from  the  evidence,  which  was,  it  was  said,  uncon- 
tradicted, the  conditions  which  caused  the  embargo  to  be  laid 
by  plaintiff  in  error  against  switching.  The  evidence  was  set 
out.    The  court,  answering  the  request  said : 

"The  simple  fact  in  connection  with  this  matter  is  that  the 
Louisville  &  Nashville  Railroad  Company  declined  to  receive 
these  cars  of  corn  and  deliver  them  to  their  destination  on  their 
spur  or  side  track,  because  it  deemed  it  to  its  advantage  to  use 
its  said  tracks  for  and  in  its  own  special  business." 

T\\e  twenty-fifth  request  was  "that  the  terminals  and  equip- 
ment of  the  Louisville  &  Nashville  Railroad  Company  at  that 
time  were  sufficient  under  ordinary  circumstances  and  condi- 
tions."    In  granting  this  request  the  court  remarked: 

"The  twenty-fifth  request  is  granted,  with  the  statement  that, 
in  our  opinion,  based  upon  the  evidence  as  we  construe  it,  the 
Louisville  &  Nashville  Railroad  Company  could  have  handled 
this  com  and  delivered  it  to  its  destination  much  sooner  than  it 
did  had  it  not  preferred  other  business,  and  even  with  that  busi- 
ness, with  the  energetic  appliance  of  all  the  means  and  facilities 
at  its  command." 

It  will  be  seen  from  this  statement  of  the  case  that  there  is 
not  a  word  in  it  which  refers  to  the  interstate  commerce  act  or 
the  assertion  of  any  rights  under  that  act.  Plaintiff  in  error  ac- 
counts for  the  want  of  explicit  statement  on  the  ground  that  the 
action  was  instituted  and  tried,  until  the  decision  of  the  chancery 
court,  upon  the  theory  that  the  Southern  Railway  Company  and 
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plaintiff  in  error  were  "connecting  carriers,"  and  that  this  theory 
of  the  case  having  been  disproved  and  the  appeal  dismissed  as 
to  plaintiff  in  error,  complainant  (defendant  in  error)  shifted  its 
position,  and,  under  the  broad  practice  and  pleading  in  the  state 
court,  was  allowed  to  proceed  and  procure  judgment  upon  the 
theory  that  plaintiff  in  error  had  discriminated  against  defend- 
ant in  error  by  preferring  its  own  business,  that  it  had  failed  to 
furnish  equal  facilities  for  interchange  as  to  this  shipment,  and 
that,  on  account  of  its  previous  switching  arrangements  with  the 
Southern  Railway  Company,  it  had  no  right  to  refuse  to  "switch" 
the  cars  over  its  terminals.  The  record  furnishes  no  justification 
for  this  contention.  The  bill  charged  the  railroad  companies  as 
being  connecting  common  carriers,  plaintiff  in  error  being  the 
ultimate  carrier,  and  that  both  were  bound  by  the  contracts  made, 
and  bound  to  carry  the  corn  from  the  points  of  shipment  to  desti- 
nation. Plaintiff  in  error  denied  these  allegations,  as  we  have 
seen,  and  on  the  issue  thus  formed  proof  was  taken. 

The  chancery  court  found,  it  is  true,  in  favor  of  plaintiff  in 
error.  The  case  was  taken  to  the  court  of  chancery  appeals, 
where  it  was  heard,  the  record  recites,  "upon  the  transcript  of 
the  record  from  the  chancery  court  of  Jefferson  county  and  upon 
the  assignments  of  error  and  briefs  of  counsel."  In  other  words 
the  court  of  chancery  appeals  heard  the  case  as  made  in  the 
chancery  court.  What  the  chancery  court  of  appeals  said  of  the 
issues  and  contentions  of  the  parties  we  have  already  stated,  and 
yft  need  only  repeat  that  the  assignment  of  error  by  complainant 
(defendant  in  error)  in  the  chancery  court  of  appeals  was  gen- 
eral, and  showed  no  change  in  the  theory  upon  which  the  case 
was  brought  and  conducted.  It  was  that  the  chancery  court  erred 
in  holding  that  there  was  no  liability  on  the  part  of  the  Louisville 
&  Nashville  Railroad  Company,  and  in  refusing  to  hold  that  it 
was  liable  either  alone  or  jointly  with  the  other  company.  And 
the  court  said  that  the  denial  of  plaintiff  in  error  of  liability  was 
"predicated  upon  the  idea  that  it  was  not  a  connecting  carrier 
in  handling  the  shipments  of  corn  involved  in  this  case,  or  that 
it  was  under  no  obligations  respecting  the  same."  It  is  true  the 
court  also  said  that  plaintiff  in  error  contended  "that  it  had  the 
right  to  discriminate  between  freight  arriving  in  Birmingham 
over  its  lines  and  freight  arriving  over  other  lines,  and  could 
8:ive  preference  between  those  that  it  chose  to  serve  in  this  busi- 
ness," but  this  contention,  it  was  also  said,  was  "as  a  corollary" 
to  the  proposition  that  plaintiff  in  error  was  not  a  common  car- 
rier, but  simply  a  private  carrier.  The  court  determined  against 
this  proposition,  and  in  consequence  adjudged  plaintiff  in  error 
liable.  In  other  words,  the  judgment  of  the  court  was  in  exact 
response  to  the  pleading.  Nor  was  there  any  change  on  appeal 
to  the  supreme  court.  The  railroad  company's  second  assign- 
ment of  error  was  (and  it  is  the  only  one  with  which  we  can 
concern  ourselves)  that  it  was  not  "liable  for  any  portion  of  the 
alleged  damage  to  these  various  shipments,  because,  under  the 
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facts  of  this  case,  it  was  not 'a  connecting;  carrier,  and  was  not 
bound  to  handle  these  shipments.    *    *    *" 

There  is  in  the  printed  record  a  certificate  of  the  chief  justice 
of  the  supreme  court  of  the  state,  g^iven  when  the  writ  of  error 
was  applied  for,  to  the  effect  that  the  supreme  court  of  the  state 
was  of  opinion  **that  the  statutes  and  laws  of  Tennessee  were 
not  in  conflict  with  the  act  of  Congress  regulating  interstate 
commerce,  and  that  the  act  of  Congress  did  not  control  the  ship- 
ments in  controversy."  Counsel  concedes  the  rule  to  be  that 
the  certificate  of  the  presiding  judge  of  a  state  court  is  insuffi- 
cient to  give  us  jurisdiction,  but  insists  that  it  can  make  more 
certain  and  specific  what  is  too  general  and  indefinite  in  the  rec- 
ord. There  is  no  doubt  of  the  rule,  but  there  is  nothing  in  this 
record  to  justify  its  application. .  There  is  nothing  in  the  record 
to  specialize.  It  is  less  open  to  conjecture  than  the  certificate. 
As  no  Federal  question  was  raised,  the  motion  to  dismiss  mu<?t 
be  granted. 

It  is  so  ordered. 


Foley  v.  Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Essex,  Jan.  1,  1907.) 

[79  N.  E.   Rep.  765.] 

Carriers — Iniuries  to  Passengers — Management  of  Trains — ^Jolts.^ 

— The  unexpected  jarring  of  a  passenger  car,  variously  described  as 
"quite  violent,"  "terrible,"  "awful,"  "very  severe,"  and  "unexpected," 
as  the  train  was  passing  over  a  cross-over  switch  used  during  the  re- 
pair of  one  of  the  railroad  company's  bridges,  which  resulted  in  a 
passenger,  who  was  standing  near  the  open  door  of  a  car,  being 
thrown  from  the  car  and  injured,  did  not  constitute  negligence  on  the 
part  of  the  carrier. 

Same  —  Dangerous  Position  —  Contributory  Negligence.t — Where 
plaintiff  boarded  the  smoking  car  of  a  railroad  train,  and,  seeing  no 
vacant  seats,  stood  within  three  inches  of  the  door,  supporting  him- 
self with  his  hands,  while  the  train  traveled  a  distance  of  three- 
fourths  of  a  mile,  and  was  thrown  through  the  open  door  onto  the 
platform  and  off  the  train  on  its  crossing  a  switch,  he  was  guilty  of 
contributory  negligence  and  could  not  recover  for  his  injuries. 

*For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  carriers  for  injuries  to  passengers  from  sudden  movements  of  cars, 
see  foot-notes  appended  to  Southern  Ry.  Co.  v.  Johnson  (Ala.),  20 
R.  R.  R.  58,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  58;  foot-notes  appended 
to  Van  Horn  v,  St.  Louis  Transit  Co.  (Mo.),  21  R.  R.  R.  160,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  160. 

fFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  stand  in  a  moving  car,  see 
foot-note  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Billingsley  (Ark.), 
21  R.  R.  R.  469,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  469;  foot-notes  ap- 
pended to  Davis  V,  Camden,  etc.,  Ry.  Co.  (N.  J.),  20  R.  R.  R.  665, 
43  Am.  &  Eng.  R.  Cas.,  N.  S.,  665. 
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Exceptions  from'  Superior  Court,  Essex  County ;  Jabez  Fox, 
Judge. 

Action  by  Dennis  Foley  against  the  Boston  &  Maine  Railroad. 
A  verdict  was  rendered  in  favor  of  plaintiff,  and  defendant 
brings  exceptions.     Sustained. 

Tort  to  recover  damages  for  injuries  sustained  by  plaintiff  by 
reason  of  his  being  thrown  from  one  of  defendant's  passenger 
cars,  on  which  he  was  riding  as  a  passenger.  Plaintiff  boarded 
the  smoking  car  of  the  train  at  its  rear  end.  He  went  into  the 
car  and  up  the  aisle  about  the  space  of  three  or  four  seats,  but, 
seeing  none  vacant  and  some  passengers  standing  in  the  aisle, 
he  came  back  toward  the  rear  end  of  the  car,  with  the  intention 
of  fi^oing  into  the  car  behind.  The  train  was  then  in  motion  and 
in  a  tunnel.  Plaintiff  made  no  attempt  to  go  into  the  rear  car, 
but  stood  up  in  the  back  part  of  the  smoking  car,  inside  the 
door,  and  within  two  or  three  inches  from  it.  The  door  was 
open,  and  as  the  train  passed  a  cross-over  switch,  which  was 
being  used  while  the  bridge  was  being  repaired,  there  was  a  jar 
which  caused  another  passenger  to  be  thrown  against  plaintiff, 
whereupon  plaintiff  was  caused  to  fall  backward  out  of  the  door 
and  off  the  train,  causing  the  injuries  complained  of. 

D.  W.  Guiil  and  Wtru  //.  Pew,  Jr.,  for  plaintiff. 
Henry  F.  Hurlhurt  and  Damon  B.  Hall,  for  defendant. 

RuGG,  J.  It  is  at  least  difficult  to  see  how,  upon  this  testimony, 
there  was  any  negligence  on  the  part  of  the  defendant.  Timms  v. 
Old  Colony  St.  Ry.,  183  Mass.  193,  66  N.  E.  797.  It  is  a  matter 
of  common  knowledge  that  tracks  of  steam  railroads  must  be 
repaired  and  bridges  replaced  from  time  to  time,  and  that  in  the 
performance  of  this  work  it  may  be  necessary  to  use  cross-overs 
from  one  main  track  to  another.  It  is  also  common  knowledge 
that  in  the  performance  of  the  duty  resting  upon  steam  rail- 
roads of  rapid  and  prompt  transportation,  even  in  the  exercise 
of  the  high  degree  of  care  required  of  them,  there  may  be  jolts 
and  lurches  in  the  management  of  trains.  Weinschenk  v.  N. 
Y.,  N.  H.  &  H.  R.  R.  Co.,  190  Mass.  250,  76  N.  E.  662 ;  Byron 
V,  Lynn  &  Boston  Railroad,  177  Mass.  303,  58  N.  E.  1015. 
There  is  nothing  to  show  that  the  jar  in  question  resulted  from 
any  n^ligent  act  on  the  part  of  the  defendant,  either  as  to  speed 
or  construction  of  car  or  track.  It  is  true  that  the  speed  was 
described  as  "swift,"  and  the  jar  or  lurch  as  "quite  violent,'' 
"terrible,"  "awful,"  "very  severe,"  and  "unexpected."  Mere 
expletive  or  declamatory  words  or  phrases  as  descriptive  of 
speed  or  acts  unaccompanied  by  any  evidence  capable  of  con- 
veying to  the  ordinary  mind  some  definite  conception  of  a  spe- 
cific physical  fact,  and  depending  generally  upon  the  degree  of 
nervous  emotion,  exuberance  of  diction,  and  volatility  of  imagi« 
nation  of  the  witness,  and  not  upon  his  capacity  to  reproduce  by 
language  a  true  picture  of  a  past  event,  are  of  slight,  if,  indeed, 
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they  are  of  any,  assistance  in  determining  the  real  character  of 
the  fact  respecting  which  they  are  used. 

Passing  to  the  other  branch  of  the  plaintiff's  case,  there  are 
greater  difficulties  in  his  way.    He  knew  of  the  existence  of  the 
cross-over,  and  that  it  had  been  there  for  several  days,  and  that 
all  trains  going  to  Beverly  from  Salem  wefe  obliged  to  use  it, 
and  that  the  going  upon  the  cross-over  would  cause  more  or 
less  jar  to  the  train.    He  also  testified  that  if  he  had  supported 
himself  by  his  hands  he  would  not  have  been  thrown  off  his 
balance.     He  took  his  position  within,  at  farthest,  three  inches 
from  the  open  door  of  the  car,  although  he  might  have  stood 
farther  in  the  car  in  a  place  of  perfect  safety,  and  he  failed  to 
investigate  whether  there  were  vacant  seats  in  other  cars  of  the 
train  than  the  one  in  which  he  was  standing.    It  is  manifest  that 
no  injury  would  have  been  sustained  by     him  if  he  had  been 
seated.    It  has  been  said  that  one  who  elects  to  stand  in  a  steam 
train,  when  there  are  vacant  seats,  cannot  recover  for  an  ac- 
cident which  he  would  not  have  suffered  except  for  his  standing 
position.     Famon  v.  Boston  &  Albany  R.  R.,  180  Mass.  212, 
62  N.  E.  254.    To  be  either  upon  the  platform  of  a  car  or  just 
within  its  threshold  on  the  way  to  and  in  search  of  a  permanent 
place  of  safety  within  a  car  is  quite  different  from  voluntarily 
taking  one's  stand  for  the  journey  barely  inside  an  open  door, 
with  the  knowledge  that  by  reason  of  construction  repairs,  rea- 
sonably and  necessarily  prosecuted  so  far  as  appears,  the  train 
must  pass  over  a  switch  under  such  circumstances  as  almost  nec- 
essarily to  cause  some  disturbance  to  the  train.     It  is  true  the 
plaintiff  testified  that  he  intended  to  go  back  into  other  cars  of 
the  train,  but  without  any  disclosed  reason  for  so  doing,  he  stood 
in  this  position  of  danger  while  the  train  passed  a  distance  of 
three-quarters  of  a  mile.    Under  the  particular  circumstances  of 
this  case,  with  the  plaintiff's  special  knowledge  of  conditions,  he 
cannot  be  said  to  have  been  in  the  exercise  of  such  care  as  or- 
dinary prudence  requires. 

Exceptions  sustained. 
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Illinois  Central  Railroad  Company,  Plff.  in  Err.,  v,  J.  U. 

McKendree. 

(Submitted  December  14,  1905.    Restored  to  docket  for  oral  argument 
December  18,  1905.     Suggestion  of  lack  of  jurisdiction  sub- 
mitted April  16,  1906.     Decided  December  17,  1906.) 

[27  Sup.  Ct.  Rep.  153.] 

Error  to  State  Court — Federal  Question — Certificate. — The  certifi- 
cate of  a  state  court  that  the  defendant  railway  company,  in  a  suit 
to  recover  damages  for  the  infection  of  cattle  because  of  a  violation 
of  the  quarantine  regulations  promulgated  by  the  Secretary  of  Agri- 
culture under  cover  of  the  act  of  February  2,  1903  (32  Stat,  at  L. 
791,  chap.  349,  U.  S.  Comp.  Stat.  Supp.  1905,  p.  613),  insisted  that 
such  statute  was  unconstitutional,  and  that,  even  if  constitutional,  did 
not  authorize  such  regulations  or  give  a  remedy  in  damages,  re- 
moves any  doubt  as  to  whether  a  Federal  question  was  raised  within 
the  meaning  and  intent  of  U.  S.  Rev.  Stat.  §  709,  U.  S.  Comp.  Stat. 
1901,  p.  575,  governing  writs  of  error  to  state  courts,  where,  after  a 
demurrer  to  the  answer  of  the  railway  company  setting  forth  the  un- 
constitutionality of  the  law  and  the  action  of  the  Secretary  there-  , 
under  had  been  sustaine.d,  verdict  and  judgment  were  rendered  against 
the  defendant. 

Commerce — Quarantine  Regulations. — Quarantine  regulations  pro- 
mnlRated  by  the  Secretary  of  Agriculture  acting  under  cover  of  the 
act  of  February  2,  1903.  entitled  "An  Act  to  Enable  the  Secretary  of 
Agriculture  to  More  Effectually  Suppress  and  Prevent  the  Spread 
of  Contagious  and  Infectious  Diseases  of  Live  Stock,  and  for  Other 
Purposes,"  are  void  as  in  excess  of  the  powers  conferred  by  that  act, 
where,  on  their  face,  they  apply  as  well  to  intrastate  as  to  interstate 
commerce. 

In  error  to  the  Circuit  Court  of  Carlisle  County  in  the  State 
of  Kentucky  to  review  a  judgment  in  favor  of  plaintiff  in  an  ac- 
tion to  recover  damans  from  a  railway  company  for  the  infec- 
tion of  cattle  because  of  a  violation  of  quarantine  regulations  pro- 
mulg^ated  by  the  Secretary  of  Agriculture.  Reversed  and 
remanded  for  further  proceedings. 

Statement  by  Mr,  Justice  Day: 

Defendant  in  error,  plaintiff  below,  brought  an  action  against 
the  railroad  company  as  a  common  carrier  operating  a  railroad 
throug^h  Carlisle  county,  Kentucky,  setting  forth-  that  the  de- 
fendant received  certain  cars  of  infected  cattle  and  transported 
them  to  Arlington,  Carlisle  county,  Kentucky,  where  they  were 
unloaded  July  13,  1903,  and  placed  in  stock  pens  where  the  cattle 
ot*  the  plaintiff,  rightfully  running  loose  upon  the  commons, 
could  and  did  come  in  contact  with  the  infected  cattle,  and  con- 
tracted Texas  cow  fever.  That  the  company  knew  or  could 
have  known,  by  the*  exercise  of  reasonable  care,  that  the  cattle 
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had  infectious  germs  when  unloaded,  having  been  brought  from 
an  infected  district,  in  conflict  with  well-known  quarantine  laws. 
A  general  demurrer  was  interposed  by  defendant  and  over- 
ruled. 

After  an  answer  of  general  denial  the  defendant  f»led  an 
amended  answer: 

"Further  answering  herein,  the  defendant  says  *-!iat  the  claims 
of  the  plaintiff  herein  asserted  are  based  upon  a  certain  alleged 
act  of  Congress  of  the  United  States  of  America  approved  Feb- 
ruary 2,  1903,  entitled  *An  Act  to  Enable  the  Secretary  of  Agri« 
culture  to  More  Effectually  Suppress  and  Prevent  the  Spread  of 
Contagious  and  Infectious  Diseases  of  Live  Stock,  and  for  Other 
Purposes,'  which  act  is  published  and  contained  in  volume  32, 
United  States  Statutes  at  Large,  beginning  at  page  791,  chapter 
349,  and  also  in  a  supplement  to  the  United  States  Compiled 
Statutes  issued  in  1903,  by  the  West  Publishing  Company,  St. 
Paul,  Minnesota,  beginning  at  page  372  of  said  Volume  (U.  S. 
Comp.  Stat.  Supp.  1905,  p.  613),  and  said  claims  are  further 
based  upon  certain  alleged  regulations  adopted  and  promul- 
gated by  the  Secretary  of  Agriculture  on  March  13,  1903,  pur- 
suant to  the  authority  attempted  to  be  conferred  upon  him  by 
said  alleged  act  of  Congress  above  mentioned,  approved  Feb- 
ruary 2,  1903. 

'The  defendant  says  that  said  act  of  Congress  hereinbefore 
mentioned,  and  said  regulations  adopted  by  the  Secretary  of 
Agriculture,  as  hereinbefore  stated,  are  each  and  all  of  them 
repugnant  to  and  in  contravention  of  the  Constitution  of  the 
United  States  of  America,  and  in  excess  of  the  powers  of  Con- 
gress and  of  the  Secretary  of  Agriculture  under  the  Constitution 
of  the  United  States,  and  they  are  each  and  all,  therefore,  un- 
constitutional and  void,  and  under  the  Constitution  of  the  United 
States,  this  defendant  has  the  right,  privilege,  and  immunity  of 
being  exempt  from  the  assertion  of  prosecution  of  any  claims 
against  it  based  upon  or  arising  under  such  act  of  Congress  or 
said  regulation,  or  any  of  them,  and  this  defendant,  as  permitted 
by  §  709  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  Stat.  1901,  p.  575),  hereby  specially  sets  up  and  claims 
and  pleads  in  defense  of  this  action  the  right  and  privilege  and 
immunity  which  is  secured  to  it  by  the  Constitution  of  the  United 
States,  to  be  exempt  from  all  suits  and  prosecutions  and  all 
claims  against  it  based  upon  or  arising  under  such  unconstitu- 
tional and  void  act  of  Congress  and  regulations  adopted  or  pro- 
mulgated by  the  Secretary  of  Agriculture." 

A  demurrer  was  filed  by  the  plaintiff  to  the  amended  an- 
swer. 

The  plaintiff  filed  an  amended  petition,  the  affirmative  allega- 
tions of  which  were  controverted. 

This  amended  petition  sets  forth: 

"The  plaintiff,  J.  U.  McKendree,  comes,  and  by  leave  of  the 
court  amends  his  petition,  and  says  that  the  defendant,  Illinois 
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Central  Railroad  Company,  on  the  13th  day  of  June,  1903,  re- 
ceived one  car  of  cattle  at  Grand  Junction,  Tennessee,  to  be 
transported  to  the  town  of  Arling^ton,  Kentucky,  and  on  the  13th 
day  of  said  month  unloaded  them  in  the  stock  pens  in  said  town. 
"That  the  town  of  Arlington  is  a  small  town,  located  on  de- 
fendant's road  in  this,  Carlisle  county,  and  defendant's  stock 
pens  are  located  adjacent  to  the  public  highway  and  commons, 
and  that  Grand  Junction,  Tennessee,  is  located  on  defendant's 
road  and  south  of  the  quarantine  line  that  was  established  on 
the  14th  dax  of  March,  1903,  by  and  under  the  existing  quaran- 
tine laws,  and  that  said  quarantine  line,  'beginning  on  the  Missis- 
sippi river,  at  the  southeast  comer  of  the  state  of  Missouri,  at 
the  western  boundary  of  Tennessee.'  [Here  follows  a  descrip- 
tion of  the  quarantine  line  through  the  body  of  the  state  of  Ten- 
nessee as  set  forth  in  the  amendment  No.  4  to  B.  A.  I.,  Order 
Xo.  107.]  And  that  the  defendants  received  said  cattle  south  of 
said  quarantine  line,  and  transported  them  north  and  out  of  a 
quarantine  district,  and  south  of  the  said  quarantine  line,  and 
transported  them  north  through  the  state  of  Tennessee  into 
this  county  and  state,  and  unloaded  them  in  the  town  of  Arling- 
ton, and  placed  them  in  their  stock  pens  adjacent  to  the  public 
highway  and  commons,  where  plaintiff's  cows  came  in  contact 
with  the  germ  of  Texas  cow  fever  that  said  cattle  had  on  them 
when  put  in  the  pens  as  aforesaid;  that  said  stock  pens  were 
suffered  and  permitted  to  remain  open  and  exposed  to  cattle  after 
the  removal  of  said  cattle,  without  disinfecting,  or  any  other 
effort  to  protect  exposed  stock,  and  plaintiff's  cows  contracted 
Texas  cow  fever  from  said  germs  produced  from  said  cattle 
while  in  said  stock  pens,  to  the  damage  of  plaintiff. 

"Wherefore  he  prays  as  in  his  original  petition." 

The  court  sustained  the  demurrer  to  the  amended  answer  of 
the  defendant,  and  upon  the  issue  joined,  the  case  was  sent  to 
the  jury.  A  verdict  and  judgment  were  rendered  against  the 
railroad  company,  and  in  favor  of  the  plaintiff  below. 

There  was  no  dispute  as  to  the  transportation  of  the  cattle 
from  a  point  south  of  the  quarantine  line  to  a  point  north  thereof, 
and  the  placing  of  them  in  pens  at  Arlington.  The  court,  over 
the  defendant's  objection,  submitted  the  case  to  the  jury  upon 
the  questions  of  whether  the  transported  cattle  were  infected,  and, 
if  so,  whether  the  plaintiff's  cattle  contracted  the  disease  from 
them  while  they  were  in  the  pens  of  the  defendant  company  at 
Arlington. 

The  presiding  judge  of  the  Carlisle  circuit  court  filed  the  fol- 
lowing certificate : 

"I.  R.  J.  Bugg,  sole  presiding  judge  of  the  circuit  court  of 
Carlisle  county,  in  the  state  of  Kentucky,  now  and  at  the  time  of 
the  trial  of  the  above  entitled  cause,  do  hereby  certify : 

"That  upon  the  trial  of  said  cause,  the  defendant,  Illinois  Cen- 
tral Railroad  Company,  relied  for  its  defense  upon  certain  rights, 
privileges,  and  immunities  specially  claimed  by  it  under  the  Con- 
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stitution  of  the  United  States  of  America,  and  it  insisted  upon 
its  said  rights,  privileges,  and  immunities  throughout  the  trial  of 
said  action,  and  in  the  assertion  of  them  it  claimed  and  contended 
that  the  various  regulations  and  orders  made  and  promulgated 
by  the  Secretary  of  Agriculture,  and  offered  in  evidence  on  be- 
half of  the  plaintiff  herein  over  the  objections  of  defendant, 
were  unconstitutional,  null,  and  void,  as  being  in  excess  of  the 
powers  conferred,  or  which  could  be  conferred,  by  act  of  Con- 
gress upon  the  Secretary  of  Agriculture  under  the  Constitution 
of  the  United  States  of  America,  and  that  the  said  act  of  Con- 
gress, approved  February  2,  1903,  under  which  the  Secretary  of 
Agriculture  assumed  to  promulgate  said  orders  and  regulations, 
was  itself  unconstitutional,  null,  and  void,  as  being  in  conflict 
with  the  Constitution  of  the  United  States  of  America,  and  in 
excess  of  the  powers  conferred  by  it  upon  the  Congress. 

"Said  defendant,  Illinois  Central  Railroad  Company,  further 
contended  throughout  the  trial  of  said  cause  that  no  right  of 
action  against  it  accrued  to  the  plaintiff  by  reason  of  any  of  the 
alleged  regulations  or  orders  made  or  promulgated  by  the  Secre- 
tary of  Agriculture,  and  offered  in  evidence  upon  the  trial  of 
this  action,  or  by  reason  of  the  alleged  failure  on  the  part  of  the 
defendant  to  observe  or  to  comply  with  any  of  said  regulations 
or  orders,  on  the  ground  that  the  said  regulations  or  orders  did 
not  assume  or  attempt  to  give,  and  that  the  said  act  of  Congress 
did  not  assume  or  attempt  to  give,  to  the  plaintiff  herein,  or  to 
any  other  in  like  situation,  a  remedy  by  way  of  civil  action  against 
the  defendant  herein  for  its  alleged  breach  of  any  of  said  regula- 
tions or  orders  made  or  promulgated  by  the  Secretary  of  Agri- 
culture, and  throughout  the  trial  of  said  action  the  defendant, 
Illinois  Central  Railroad  Company,  specially  set  up  and  claimed, 
even  if  said  act  of  Congress  and  said  regulations  and  orders 
were  valid  under  the  Constitution  and  laws  of  the  United  States, 
still  it  had  a  right,  privilege,  or  immunity  under  the  said  act  of 
Congress  or  the  said  regulations  or  orders,  from  any  liability  to 
the  plaintiff,  J.  U.  McKendree,  in  a  civil  action  for  damages 
claimed  on  account  of  its  alleged  breach  of  said  regulations  or 
orders. 

"In  allowing  the  said  regulations  or  orders  of  the  Secretary 
of  Agriculture  to  be  given  in  evidence  before  the  jury,  and  in 
overruling  the  motion  of  defendant  to  peremptorily  instruct  the 
jury  to  return  a  verdict  in  its  favor,  the  Carlisle  circuit  court 
disallowed  the  various  contentions  made  as  above  stated  on  be- 
half of  the  Illinois  Central  Railroad  Company,  and  denied  the 
claims  made  by  it  of.  the  rights,  privileges,  or  immunities  speci- 
ally claimed  by  it  as  above  stated,  and  held  that  the  various 
claims  made  by  it  were  not  well  founded  in  law  under  the  Con- 
stitution and  laws  of  the  United  States  of  America,  and  the  claims 
of  the  plaintiff  herein  were  established  and  a  judgment  in  his 
favor  rendered  solely  by  reason  of  defendant's  alleged  breach  of 
said  regulations  and  orders."  . 
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The  testimony  tended  to  show  that  the  cows  of  the  plaintiff 
came  in  contact  with  cattle  transported  by  the  railroad  company 
from  a  point  south  of  the  quarantine  line  set  forth  in  the  amended 
petition. 

On  March  13,  1903,  the  Secretary  of  Ag^riculture,  acting  under 
cover  of  the  act  of  February  2,  1903  (32  Stat,  at  L.  791,  chap. 
349,  U.  S.  Comp.  Stat.  Supp.  1905,  p.  613),  entitled  "An  act  to 
Enable  the  Secretary  of  Agriculture  to  More  Effectually  Sup- 
press and  Prevent  the  Spread  of  Contagious  and  Infectious  Dis- 
eases of  Live   Stock,  and  for  Other  Purposes,"  established  a 
quarantine  line  from  west  to  east  throughout  the  United  States, 
from  California  to  Maryland,  and  forbidding  the  transportation 
of  cattle  from  points  south  of  the  line  to  points  north  of  the  line, 
except  in  the  manner  in  the  said  order  specified. 

Section  9  of  the  order  provided :  "9.  Violation  of  these  regu- 
lations is  punishable  by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thousand  dollars,  or  by  imprisonment  not 
more  than  one  year,  or  by  both  such  fine  and  imprisonment." 

By  amendment  of  March  14,  1904,  the  Secretary  of  Agricul- 
ture adopted  as  a  quarantine  line  a  line  running  from  west  to 
east  of  the  state  of  Tennessee,  from  the  south  of  which  the  cattle 
said  to  have  infected  those  of  the  plaintiff  were  transported  and 
placed  in  pens  in  a  manner  not  in  conformity  with  the  order. 

Messrs.  J.  M,  Dickinson,  Edmund  F,  Trabue,  and  Blewell  Lee 
for  plaintiff  in  error. 

Attorney  General  Moody,  Solicitor  General  Hoyt,  and  Assistant 
Attorney  General  McReynolds  for  the  United  States. 

No  brief  was  filed  for  defendant  in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court: 

The  government  objects  to  the  jurisdiction  of  this  court  to 
entertain  the  writ  of  error  upon  the  ground  that  no  Federal  ques- 
tion is  raised  within  the  intent  and  meaning  of  §  709  of  the  Re- 
vised Statutes  (U.  S.  Comp.  Stat.  1901,  p.  575).  But  we  are  of 
opinion  that  such  questions  were  raised,  and  that  we  are  required 
upon  this  record  to  review  the  judgment  of  the  state  court. 

An  inspection  of  the  record  shows  that  the  case  as  made  by 
the  plaintiff  below  upon  the  amended  petition  was  to  recover 
damages  for  the  infection  of  his  cattle  because  of  coming  in  con- 
tact with  cattle  transported  by  the  railroad  company  from  a  point 
south  to  a  point  north  of  the  quarantine  line  established  by  the 
Secretary  of  Agriculture,  in  a  manner  violative  of  regulations 
for  the  transportation  and  keeping  of  cattle  established  by  the 
Secretary's  order. 

It  was  not  an  action  to  recover  for  negligence  upon  common- 
law  principles.  The  complaint  was  amended  in  such  form  as 
to  count  upon  the  supposed  right  of  action  accruing  to  the  plain- 
tiff because  of  the  violation  of  the  Department's  order.  The  de- 
murrer of  the  plaintiff  to  the  answer  of  the  railroad  company, 
setting  forth  the  unconstitutionality  of  the  law  and  the  action  of 
the  Secretary  thereunder,  was  sustained. 
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The  certificate  of  the  court  below  is  g-iven  as  to  the  extent  and 
character  of  the  Federal  rights  and  immunities  claimed  by  the 
defendant  and  clearly  states  that  the  defendant  alleged  the  uncon- 
stitutionality of  the  statute  and  order,  that  the  order  was  in  ex- 
cess of  the  power  given  the  Secretary,  and  that  the  statute  gave 
no  remedy  in  damages. 

The  court  left  the  case  to  the  jury  under  instructions  to  find 
a  verdict  for  the  plaintiff  if  it  had  been  shown  that  the  plaintiff's 
cattle  were  infected  by  coming  in  contact  with  those  transported 
by  the  railroad  company.  It  therefore  necessarily  decided*  that 
the  act  was  constitutional  and  gave  a  right  to  recover  damages 
for  breach  of  the  requirements  of  the  Secretary  made  in  pursu- 
ance thereof,  and  that  the  Secretary's  order  was  not  in  excess  of 
the  statutory  power  given.  The  amended  complaint,  as  we  have 
said,  counted  upon  the  liability  in  this  form.  The  traverse  of  the 
amended  complaint  made  the  issue.  The  certificate  did  not  origi- 
nate the  Federal  question.  "It  is  elementary  that  the  certificate 
of  a  court  of  last  resort  of  a  state  may  not  import  a  Federal  ques- 
tion into  a  record,  where  otherwise  such  question  does  not  arise ; 
it  is  equally  elementary  that  such  a  certificate  may  serve  to  eluci- 
date the  determination  whether  a  Federal  question  exists."  Rec- 
tor V.  City  Deposit  Bank  Co.,  200  U.  S.  405-412,  SO  L.  ed.  527- 
529,  26  Sup.  Ct.  Rep.  289,  290;  Marvin  v.  Trout,  199  U.  S.  212, 
223,  SO  L.  ed.  157,  161,  26  Sup.  Ct.  Rep.  31. 

This  case  comes  within  the  principle  decided  in  Nutt  v,  Knut, 
200  U.  S.  12,  50  L.  ed.  348,  26  Sup.  Ct.  Rep.  216,  in  which  the 
court  said: 

"A  party  who  insists  that  a  judgment  cannot  be  rendered 
against  him  consistently  with  the  statutes  of  the  United  States 
may  be  fairly  held,  within  the  meaning  of  §  709,  to  assert  a  right 
and  immunity  under  such  statutes,  although  the  statutes  may  not 
give  the  party  himself  a  personal  or  affirmative  right  that  could 
be  enforced  by  direct  suit  against  his  adversary.  Such  has  been 
the  view  taken  in  many  cases  where  the  authority  of  this  court 
to  review  the  final  judgment  of  the  state  courts  was  involved. 
Logan  County  Nat.  Bank  v,  Townsend,  139  U.  S.  67,  35  L.  ed. 
107,  11  Sup.  Ct.  Rep.  496;  Dubuque  &  S.  C.  R.  Co.  v.  Richmond, 
15  Wall.  3,  21  L.  ed.  118;  Swope  v.  Leffingwell,  105  U.  S.  3,  26 
L.  ed.  939;  Anderson  v,  Carkins,  135  U.  S.  483,  486,  34  ly.  ed. 
272,  274,  10  Sup.  Ct.  Rep.  905 ;  McNulta  v.  Lochridge,  141  U. 
S.  327,  35  L.  ed.  796,  12  Sup  Ct.  Rep.  11;  Metropolitan  Nat. 
Bank  v,  Claggett,  141  U.  S.  520,  35  L.  ed.  841,  12  Sup.  Ct.  Rep. 
60 ;  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  538,  546,  41  L. 
ed.  817,  820,  17  Sup.  Ct.  Rep.  433;  California  Nat.  Bank  v. 
Kennedy,  167  U.  S.  362,  42  L.  ed.  198,  17  Sup.-Ct.  Rep.  831." 

To  the  same  effect  is  Rector  v.  City  Deposit  Bank  Co.,  supra. 

Upon  this  record,  read  in  the  light  of  the  certificate,  we  think 
the  defendant  raised  Federal  questions  as  to  the  constitutionality 
of  the  law,  and,  if  constitutional,  whether  the  Secretary's  order 
was  within  the  power  therein  conferred,  and  the  right  to  a  per- 
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sonal  action  for  damages,  in  such  manner  as  to  give  this  court 
jurisdiction  of  them  under  §  709,  Rev.  Stat. 

The  railroad  company,  by  the  proceedings  and  judgment  in 
this  case,  was  denied  the  alleged  Federal  rights  and  immunities 
specially  set  up  in  the  proceedings,  in  the  enforcement  of  a  stat- 
ute and  departmental  orders  averred  to  be  beyond  the  constitu- 
tional power  of  Congress  and  the  authority  of  the  Secretary  of 
Agriculture,  and  in  the  rendition  of  a  judgment  for  damages  in 
an  action  under  the  statute  and  order,  in  opposition  to  the  in- 
sistence of  the  defendant  that,  even  if  constitutional,  the  statute 
did  not  confer  such  power  or  authorize  a  judgment  for  damages. 

The  constitutional  objections  urged  to  the  validity  of  the  stat- 
ute of  February  2,  1903,  and  the  Secretary's  order,  No.  107, 
purporting  to  be  made  under  authority  of  the  statute,  raise  ques- 
tions of  far-reaching  importance  as  to  the  power  of  Congress  to 
authorize  the  head  of  an  executive  department  of  the  government 
to  make  orders  of  this  character,  alleged  to  be  an  attempted  dele- 
^tion  of  the  legislative  power  solely  vested  by  the  Constitution 
in  Congress.  These  questions,  it  is  suggested  by  the  counsel  for 
the  government,  have  become  academic  by  reason  of  the  passage 
of  the  later  act  of  March  3,  1905,  to  enable  the  Secretary  of  Agri^ 
culture  to  establish  and  maintain  quarantine  district,  to  permit 
and  regulate  the  movement  of  cattle  and  other  live  stock  there- 
from, and  for  other  purposes.  33  Stat,  at  L.  1264,  chap.  1496, 
U.  8.  Comp.  Stat.  Supp.  1905,  p.  617. 

But  we  are  of  opinion  that  it  is  unnecessary  to  determine  them 
in  this  case.  We  think  the  defendant  was  right  in  the  conten- 
tion that,  if  the  act  of  February  2,  1903,  was  constitutional,  and 
rightfully  conferred  the  power  upon  the  Secretary  of  Agriculture 
to  make  orders  and  regulations  concerning  interstate  com- 
merce, there  was  no  power  conferred  upon  the  Secretary  to 
make  regulations  concerning  interstate  commerce,  over  which 
Congress  has  no  control,  and  concerning  which  we  do  not  think 
this  act,  if  it  could  be  otherwise  sustained,  intended  to  confer 
power  upon  him.  Assuming,  then,  for  this  purpose,  that  the 
Secretary  was  legally  authorized  to  make  orders  and  regulations 
concerning  interstate  commerce,  we  find  that  on  March  13,  1903, 
he  adopted,  in  the  order  No.  107,  the  following  regulation : 

"2.  Whenever  any  state  or  territory  located  above  or  below 
said  quarantine  line,  as  above  designated,  shall  duly  establish  a 
different  quarantine  line,  and  obtain  the  necessary  legislation  to 
enforce  said  last-mentioned  line  strictly  and  completely  within 
the  boundaries  of  said  state  or  territory,  and  said  last  above- 
mentioned  line  and  the  measure  taken  to  enforce  it  are  satisfac- 
tory to  the  Secretary  of  Agriculture,  he  may,  by  a  special  order, 
temporarily  adopt  said  state  or  territory  line. 

"Said  adoption  will  apply  only  to  that  portion  of  said  line 
specified,  and  may  cease  at  any  time  the  Secretary  may  deem  it 
best  for  the  interests  involved,  and  in  no  instance  shall  said  modi- 
fication exist  longer  than  the  period  specified  in  said  special  or- 
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der ;  and,  at  the  expiration  of  such  time,  said  quarantine  line  shall 
revert,  without  further  order,  to  the  line  first  above  described. 

"Whenever  any  state  or  territory  shall  establish  a  quarantine 
line,  for  above  purposes,  differently  located  from  the  above-de- 
scribed line,  and  shall  obtain  by  legislation  the  necessary  laws  to 
enforce  the  same  completely  and  strictly,  and  shall  desire  a  modi- 
fication of  the  Federal  quarantine  line  to  agree  with  such  state 
or  territory  line,  the  proper  authorities  of  such  state  or  terri- 
tory shall  forward  to  the  Secretary  of  Agriculture  a  true  map  or 
description  of  such  line  and  a  copy  of  the  laws  for  enforcement 
of  the  same,  duly  authenticated  and  certified/' 

And  afterwards,  on  March  14,  1903,  the  Secretary  adopted  the 
quarantine  line  agreed  to  be  established  by  the  state  of  Ten- 
nessee, and  said  to  run  about  the  middle  of  the  state,  and  from 
the  south  of  which  the  cattle  in  this  case  were  transported,  and 
provided : 

"And  whereas  said  quarantine  line,  as  above  set  forth,  is  satis- 
factory to  this  Department,  and  legislation  has  been  enacted  by 
the  state  of  Tennessee  to  enforce  said  quarantine  line,  therefore 
the  above  line  is  adopted  for  the  state  of  Tennessee  by  this  De- 
partment for  the  period  beginning  with  the  date  of  this  order  and 
ending  December  31,  1903,  in  lieu  of  the  quarantine  line  de- 
scribed in  the  order  of  March  13,  1903,  for  said  area  unless 
otherwise  ordered." 

The  terms  of  order  107  apply  to  all  cattle  transported  from  the 
south  of  this  line  to  parts  of  the  United  States  north  thereof. 
It  would,  therefore,  include  cattle  transported  within  the  state 
of  Tennessee  from  the  south  of  the  line  as  well  as  those  from  out- 
side that  state;  there  is  no  exception  in  the  order,  and  in  terms 
it  includes  all  cattle  transported  from  the  south  of  the  line, 
whether  within  or  without  the  state  of  Tennessee.  It  is  urged  by 
the  government  that  it  was  not  the  intention  of  the  Secretary  to 
make  provision  for  intrastate  commerce,  as  the  recital  of  the 
order  shows  an  intention  to  adopt  the  state  line,  when  the  state 
by  its  legislature  has  passed  the  necessary  laws  to  enforce  the 
same  completely  and  strictly.  But  the  order  in  terms  applies  alike 
to  interstate  and  intrastate  commerce.  A  party  prosecuted  for 
violating  this  order  would  be  within  its  terms  if  the  cattle  were 
brought  from  the  south  of  the  line  to  a  point  north  of  the  line 
within  the  state  of  Tennessee.  It  is  true  the  Secretary  recites 
that  legislation  has  been  passed  by  the  state  of  Tennessee  to  en- 
force the  quarantine  line,  but  he  does  not  limit  the  order  to  in- 
terstate commerce  coming  from  the  south  of  the  line,  and,  as 
we  have  said,  the  order  in  terms  covers  it.  We  do  not  say  that 
the  state  line  might  not  be  adopted  in  a  proper  case,  in  the  ex- 
ercise of  Federal  authority,  if  limited  in  its  effect  to  interstate 
commerce  coming  from  below  the  line,  but  that  is  not  the  present 
order,  and  we  must  deal  with  it  as  we  find  it.  Nor  have  we  the 
power  to  so  limit  the  Secretary's  order  as  to  make  it  apply  only 
to  interstate  commerce,  which  it  is  urged  is  all  that  is  here  in- 
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volvcd.  For  aug^ht  that  appears  upon  the  face  of  the  order,  the 
Secretar>'  intended  it  to  apply  to  all  commerce,  and  whether  he 
would  have  made  such  an  order,  if  strictly  limited  to  interstate 
commerce,  we  have  no  means  of  knowing.  The  order  is  in  terms 
single  and  indivisible.  In  United  States  v,  Reese,  92  U.  S.  214, 
22,  23  L.  ed.  563,  565,  upon  this  subject,  this  court  said : 

"We  are,  therefore,  directly  called  upon  to  decide  whether  a 
penal  statute,  enacted  by  Congress,  with  its  limited  powers,  which 
is  in  general  language,  broad  enough  to  cover  wrongful  acts 
without  as  well  as  within  the  constitutional  jurisdiction,  can  be 
limited  by  judicial  construction  so  as  to  make  it  operate  only  on 
that  which  Congress  may  rightfully  prohibit  and  punish.  For 
this  purpose  we  must  take  these  sections  of  the  statute  as  they 
are.  We  are  not  able  to  reject  a  part  which  is  unconstitutional 
and  retain  the  remainder,  because  it  is  not  possible  to  separate 
that  which  is  unconstitutional,  if  there  be  any  such,  from  that 
which  is  not.  The  proposed  effect  is  not  to  be  attained  by  strik- 
ing out  or  disregarding  words  that  are  in  the  section,  but  by  in- 
serting those  that  are  not  now  there.  Each  of  the  sections  must 
stand  as  a  whole,  or  fall  altogether.  The  language  is  plain. 
There  is  no  room  for  construction,  unless  it  be  as  to  the  effect  of 
the  Constitution.  The  question,  then,  to  be  determined,  is 
whether  we  can  introduce  words  of  limitation  into  a  penal  stat- 
ute so  as  to  make  it  specific,  when,  as  expressed,  it  is  generally 
only." 

And  the  court  declined  to  make  such  limitation. 

And  in  Trade-Mark  Cases,  100  U.  S.  82,  99,  25  L.  ed.  550, 
SS3,  the  court  said : 

"If  we  should,  in  the  case  before  us,  undertake  to  make,  by 
judicial  construction,  a  law  which  Congress  did  not  make,  it  is 
quite  probable  we  should  do  what,  if  the  matter  were  now  before 
that  body,  it  would  be  unwilling  to  do,  namely,  make  a  trade- 
mark law  which  is  only  partial  in  its  operation,  and  which  would 
complicate  the  rights  which  parties  would  hold,  in  some  in- 
stances, under  the  act  of  Congress,  and  in  others  under  state  law. 
Cooley,  Const.  Lim.  178,  179;  Com.  v,  Hitchings,  5  Gray,  482." 

And  see  United  States  v,  Ju  Toy,  198  U.  S.  253,  262,  263,  49 
L.  ed.  1040,  1043,  1044,  25  Sup.  Ct.  Rep.  61.4. 

We  think  these  principles  apply  to  the  case  at  bar,  and  that 
this  order  of  the  Secretary,  undertaking  to  make  a  stringent 
regulation  with  highly  penal  consequences,  is  single  in  character, 
and  includes  commerce  wholly  within  the  state,  therby  exceeding 
any  authority  which  Congress  intended  to  confer  upon  him  by 
the  act  in  question,  if  the  same  is  a  valid  enactment.  We,  there- 
fore, find  it  unnecessary  to  pass  upon  the  other  questions  which 
were  thought  to  be  involved  in  the  case  at  bar. 

The  judgment  of  the  state  court  will  be  reversed  and  the  cause 
remanded  to  it  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Mr.  Justice  McKenna  concurs  in  the  result. 
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(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Jan.  3,  1907.) 

[79    N.    E.    Rep.    797.] 

Carriers  —  Injuries  to  Passengers  —  Actions  —  Evidence  of  Negli- 
gence.— In  an  action  a^fainst  a  carrier  to  recover  for  injuries  to  a 
passenger,  evidence  considered,  and  held  sufficient  to  take  the  case 
to  the  jury  on  the  question  of  neKligence  of  defendant's  servants. 

Same — Contributory  Negligence  of  Passenger — Negligence  of  Car- 
rier— Proximate  Cause.* — If  the  voluntary  ir.oxication  of  a  passenja^er 
was  a  direct  and  proximate  cause  of  his  injury,  the  carrier  is  not 
liable;  but  if  it  was  simply  a  condition  which  was  well  known  to  de- 
fendant's servants,  and  their  act  was  the  direct  and  proximate  cause 
of  the  injury,  the  carrier  is  liable. 

Negligence — Proximate  Cause — Injury  Avoidable  Notwithstanding 
Contributory  Negligence.! — Where  plaintiff's  negligence  places  him 
in  a  dangerous  situation,  which  is  beyond  his  immediate  control,  and 
defendant,  having  full  knowledge  of  the  dangerous  situation  and  full 
opportunity  by  the  exercise  of  reasonable  care  to  avoid  any  injury, 
causes  an  injury,  he  is  liable;  his  conduct  being  the  direct  and  proxi- 
mate cause. 

Same — Illegal  Acts. — Where  an  illegal  act  of  plaintiff  places  him 
in  a  dangerous  situation,  and  he  is  injured  by  defendant,  the  latter  is 
liable  for  the  injury,  if  inflicted  wantonly  and  recklessly. 

Exceptions  from  Superior  Court,  Suffolk  County;  Wm.  C. 
Wait,  Judg^e. 

Action  by  one  Black  against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  Verdict  for  defendant  directed, 
and  plaintiff  excepts.    Exceptions  sustained. 

//.  W,  Dunn  and  C,  H.  Walker,  for  plaintiff. 
Choate,  Hall  &  Stezvart,  for  defendant. 

Knowi^ton^  C.  J.  This  action  was  brought  to  recover  for  an 
injury  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant's servants.  The  plaintiff  was  a  passenger  on  the  defend- 
ant's train  which  ran  from  Boston  through  Ashmont  on  the  even- 
ing of  February  7,  1903.  He  testified  to  having  become  so  in- 
toxicated that  he  had  no  recollection  of  anything  that  occurred 
after  leaving  a  cigar  store  in  Boston,  until  he  awoke  in  the  Bos- 
ton City  Hospital,  about  4  o'clock  the  next  day.  One  Thomp- 
»>  ■  ■  .1 

*For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
negligence  of  a  person  as  affected  by  his  intoxication,  see  foot-notes 
appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R.  R.  R.  531, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  531. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance"  doctrine,  see  foot-notes  appended  to  Illinois  Cent.  R.  Co.  z>. 
Ackerman  (C.  C  A.V,  21  R.  R.  R.  76,  44  Am.  &  Eng.  R.  Cas.,  X.  S., 
76:  Holland  v.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  15  R.  R.  R. 
787,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  787. 
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son  testified  "that  he  took  the  9 :23  train  on  the  evening  of  Feb- 
niar)'  7,  1903,  at  the  South  Station  in  Boston,  for  Ashmont,  and 
occupied  a  seat  near  the  rear  of  the  last  car  of  the  train;  that 
there  were  about  20  passengers  in  the  car,  and  he  noticed  Black 
sitting^  in  the  seat  opposite,  very  erect,  with  his  eyes  closed. 
When  the  conductor  came  through  Mr  Black  went  through  his 
pocket  as  if  he  were  looking  for  a  ticket,  and  not  being  able  to 
find  it,  tendered  a  SO-cent  piece  in  payment  for  his  fare.  The 
conductor  began  to  name  off  the  stations,  from  Field's  Comer 
first,  and  then  Ashmont,  and  when  he  said  Ashmont  Mr.  Black 
nodded  his  head.  The  conductor  gave  him  his  change  and  his 
rebate  check.  At  Ashmont,  where  the  train  stops,  there  is  a 
pravel  walk  running  the  whole  length  as  a  platform,  then  there 
is  a  flight  of  steps — 10  or  12 — that  leads  up  to  the  asphalt  walk 
around  the  station ;  so  when  you  go  up  from  the  steps  you  have 
to  walk  along  this  walk.  The  conductor  and  brakeman  took 
Black  out  of  the  car,  one  on  each  side.  The  distance  from  the 
steps  of  the  car  to  the  steps  that  lead  up  to  the  station  was  25 
feet.  As  they  went  along  the  platform  the  conductor  and  train- 
man were  on  each  side  of  him.  They  tried  to  stand  him  up,  but 
his  legs  would  sink  away  from  him.  They  sort  of  helped  him 
up,  and  carried  him  to  the  bottom  of  the  steps.  When  they  went 
to  the  bottom  of  the  steps  they  continued  one  on  each  side  of 
him.  Then  one  of  the  men  got  on  one  side,  with  his  arm  around 
him,  and  the  other  back  of  him,  sort  of  pushing  him,  and  they 
took  him  up  about  the  fifth  or  sixth  step,  and  after  they  got  him 
up  there  they  turned  around  and  left  him  and  went  down  the 
steps.  Mr.  Black  sort  of  balanced  himself  there,  just  a  minute, 
and  then  fell  completely  backward.  He  turned  a  complete  som- 
ersault, and  struck  on  the  back  of  his  head.  The  railroad  men 
just  had  time  to  get  down  to  the  foot  of  the  steps.  There  was 
a  railing  that  led  up  those  steps  and  the  steps  were  about  10  feet 
wide.  Mr.  Black  was  upon  the  right-hand  side,  going  up,  and 
he  was  left  right  near  the  railing.  WTien  he  fell  he  did  not  seize 
hold  of  anything.    His  arms  were  at  his  side." 

On  this  testimony  the  jury  might  find  that  the  plaintiflF  was 
so  intoxicated  as  to  be  incapable  of  standing,  or  walking,  or 
caring  for  himself  in  any  way,  and  that  the  defendant's  servants, 
knowing  his  condition,  left  him  near  the  top  of  the  steps,  where 
they  knew,  or  ought  to  have  known,  that  he  was  in  great  danger 
of  falling  and  being  seriously  injured.  They  were  under  no  ob- 
ligation to  remove  him  from  the  car,  or  to  provide  for  his  safety 
after  he  left  the  car.  But  they  voluntarily  undertook  to  help  him 
from  the  car,  and  they  were  bound  to  use  ordinary  care  in  what 
they  did  that  might  aflfect  his  safety.  Not  only  in  the  act  of 
removal,  but  in  the  place  where  they  left  him,  it  was  their  duty 
to  have  reasonable  regard  for  his  saftey  in  view  of  his  manifest 
condition.  The  jury  might  have  found  that  they  were  negligent 
in  leaving  him  on  the  steps  where  a  fall  would  be  likely  to  do 
him  much  harm.  Moody  v.  Boston  &  Maine  R.  R.,  189  Mass. 
277,  75  N.  E.  631. 
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The  defense  rests  principally  upon  the  fact  that  the  plaintiff 
was  intoxicated,  and  was  incapable  of  caring;  for  himself  after 
he  was  taken  from  the  train,  and  therefore  was  not  in  the  ex- 
ercise of  due  care.  If  his  voluntary  intoxication  was  a  direct  and 
proximate  cause  of  the  injury,  he  cannot  recover.  The  plaintiff 
contends  that  it  was  not  a  cause,  but  a  mere  condition,  well  known 
to  the  defendant's  servants,  and  that  their  act  was  the  direct  and 
proximate  cause  of  the  injury,  with  which  no  other  act  or  omis- 
sion had  any  causal  connection.  The  distinction  here  referred 
to  is  well  recognized  in  l^w.  Negligence  of  a  plaintiff  at  the  time 
of  an  injury  caused  by  the  negligence  of  another  is  no  bar  to  his 
recovery  from  the  other,  unless  it  was  a  direct,  contributing 
cause  to  the  injury,  as  distinguished  from  a  mere  condition,  in 
the  absence  of  which  the  injury  would  not  have  occurred.  This 
is  pointed  out  in  Steele  v.  Burkhardt,  104  Mass.  56,  6  Am.  Rep. 
191,  and  Murphy  v,  Deane,  101  Mass.  455,  3  Am.  Rep.  390.  It 
is  also  considered  at  some  length  in  Newcomb  v.  Boston  Protec- 
tive Department,  146  Mass.  596,  16  N.  E.  555,  4  Am.  St.  Rep. 
354.  See,  also.  Marble  v.  Ross,  124  Mass.  44 ;  Spofford  v,  Har- 
low, 3  Allen,  176;  Hall  v,  Ripley,  119  Mass.  135;  Stone  v,  Bos- 
ton &  Albany  R.  R.  Co.,  171  Mass.  536-544,  57  N.  E.  1,  41  L. 
R.  A.  794. 

The  application  of  this  rule  sometimes  gives  rise  to  difficult 
questions.  But  in  this  connection  the  doctrine  has  been  established 
that,  when  the  plaintiff's  negligence  or  wrong-doing  has  placed 
his  person  or  property  in  a  dangerous  situation  which  is  beyond 
his  immediate  control,  and  the  defendant,  having  full  knowledge 
of  the  dangerous  situation,  and  full  opportunity,  by  the  exercise 
of  reasonable  care,  to  avoid  any  injury,  nevertheless  causes  an 
injury,  he  is  liable  for  the  injury.  This  is  because  the  plaintiff's 
former  negligence  is  only  remotely  connected  with  the  accident, 
while  the  defendant's  conduct  is  the  sole,  direct  and  proximate 
cause  of  it.  The  principle  was  recognized  by  Mr.  Justice  Wells 
in  Murphy  v.  Deane,  101  Mass.  455,  3  Am.  Rep.  390,  in  these 
words:  "The  last  part  of  the  instructions  prayed  for  suggests 
another  question  which,  in  certain  conditions  of  facts,  may  re- 
quire care  and  consideration,  to  wit:  how  far  the  obligations  and 
liabilities  of  one  party  are  modified  towards  the  other,  after 
knowledge  of  a  negligent  exposure  by  the  latter,  to  danger  from 
the  acts  or  neglect  of  the  former.  In  such  case,  what  would 
otherwise  have  been  mere  negligence  may  become  willful  or  wan- 
ton wrong,  or  may  take  the  place  of  the  sole,  direct  or  proximate 
cause,  the  negligence  of  the  other  party  being  then  regarded  as 
a  remote,  and  not  a  contributory  cause."  In  Hibbard  v.  Thomp- 
son, 109  Mass.  286,  we  find  this  language :  "A  physician  may  be 
called  to  pres(iribe  for  cases  which  originated  in  the  carelessness 
of  the  patient,  and  though  such  carelessness  would  remotely 
contribute  to  the  injury  sued  for,  it  would  not  relieve  the  physi- 
cian from  liability  for  his  distinct  negligence  and  the  separate 
injury  occasioned  thereby.    *    *    *    In  such  cases  the  plaintiff'- 
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fault  does  not  directly  contribute  to  produce  the  injury  sued  for." 
So  in  Pierce  v,  Cunard  Steamship  Company,  153  Mass.  87,  26 
X.  E.  416,  this  court  said :  "But  here  the  ground  is  not  the  fire, 
but  an  act  done  by  the  defendant  after  Pierce  had  got  into  the 
dangerous  position.  *  *  *  The  plaintiff's  previous  negligence 
is  not  a  sufficient  excuse  for  knowingly  inflicting  an  injury  upon 
him,  or  short  of  that,  for  omitting  the  use  of  such  care  as  is  rea- 
sonable under  the  circumstances,  to  avoid  injuring  him,  even 
whether  the  harm  is  not  expected  in  terms." 

The  rule  applies,  in  like  manner,  where  the  plaintiff's  act  is 
illegal  as  distinguished  from  negligent,  so  that  the  defendant's 
liability  is  onlv  for  wanton  and  reckless  conduct  to  the  plaintiff's 
injurv'    McKeon  z\  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  183  Mass. 
271,  67  N.  E.  329,  97  Am.  St.  Rep.  437;  Palmer  v,  Gordon,  173 
Mass.  410,  53  N.  E.  909,  73  Am.  St.  Rep.  302 ;  Lovett  v,  Salem, 
etc.,  R.  R.  Co.,  9  Allen,  557-563.     In  this  latter  class  of  cases, 
where  the  negligence  is  wanton  and  reckless  to  such  a  degree 
as  to  be  in  its  nature  a  willful  wrong,  it  is  held  that,  although  the 
plaintiff  makes  an  averment  of  due  care  on  his  part,  this  means 
only  due  care  in  reference  to  the  direct  and  proximate'  cause  of • 
the  injury,  and,    such  a  gross  wrong    of  the    defendant   being 
shown  to  be  the  cause,  it  prima  facie  so  far  excludes  participation 
in  it  by  the  plaintiff,  as  to  relieve  him  from  the  necessity  of  offer- 
ing: affirmative  evidence  of  his  care.    Aiken  v,  Holyoke  St.  Ry. 
Co..  184  Mass.  269,  68  N.  E.  238;  Bjomquist  v,  Boston  &  Al- 
bany R.  R.  Co.,  185  Mass.  130,  70  N.  E.  53,  102  Am.  St.  Rep. 
332;  Banks  v,  Braman,  188  Mass.  367,  74  N.  E.  594.     The 
fundamental  principle  is  the  same  in  both  classes  of  cases.    It  is 
that  the  plaintiff's  condition,  resulting  from  his  prior  negligence 
or  wrong,  is  not  a  direct  and  proximate  cause  of  the  latter  in- 
jur>%  inflicted  by  one  who  acts  independently,  with  knowledge  of 
this  condition  and  in  reference  to  it.     The  principle  has  been 
generally  recognized,  both  in  England  and  America.    Davies  v. 
Mann,  10  M.  &  W.  545 ;  Radley  v,  London  &  N.  W.  Railway 
Co..  L.  R.  1  App.  Cas.  754 ;  Inland  &  Seaboard  Coasting  Co.  v, 
Tolson,  139  U.  S.  551,  11  Sup.  Q,  653,  35  L.  ed.  270;  Memphis 
&C.  R.  R.  Co.  V,  Martin,  131  Ala.  269,  30  South.  827;  Green  v. 
Los  Angeles  Terminal  R.  R.  Co.,  143  Cal.  31-41,  76  Pac.  719, 
101  Am.  St.  Rep.  68 ;  Isbell  v.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  27 
Conn.  393,  71  Am.  Dec.  78;  Indianapolis  &  Cincinnati  Ry.  Co. 
^•.  Wright,  22  Ind.  376 ;  Keefe  v,  Chicago  &  Northwestern  Ry. 
Co..  92  Iowa,  182.  60  N.  W.  503,  54  Am.  St.  Rep.  542 ;  Atwood 
V.  Bangor.  O.  &  O.  T.  R.  R.  Co.,  91  Me.  399,  40  Atl.  67;  Bal- 
timore &  Ohio  R.  R.  Co.  V.  State,  33  Md.  542 ;  Buxton  v.  Ains- 
worth,  138  Mich.  532,  101  N.  W.  817;  Rawitzer  v.  St.  Paul  City 
Rv.  Co.,  93  Minn.  84,  100  N.  W.  664 ;  State  v,  Manchester  & 
Lawrence  R.  R.,  52  N.  H.  528;  Railroad  Co.  v.  Kassen,  49  Ohio 
St.  230,  31  N.  E.  282 ;  Willey  v.  Boston  &  Maine  R.  R.,  72  Vt. 
J20. 47  Atl.  398 ;  Richmond  Traction  Co.  v.  Martin's  Adm'x,  102 
Va.  209,  45  N.  E.  886 ;  Bostwick  v.  Minnesota  &  Pacific  R.  R. 
Co..2N  D  440,  51  N.  W.  781. 
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The  rule  has  often  been  applied  in  favor  of  plaintiffs  whose 
intoxication  prevented  them  from  usingf  care  to  protect  them- 
selves from  the  consequences  of  a  subsequent  act  of  negligence 
of  another  person,  done  with  knowledge  of  their  intoxication. 
Wheeler  v.  Grand  Trunk  Ry.  Co.,  70  N.  H.  607,  SO  Atl.  103,  54 
L.  R.  A.  955 ;  Kean  v,  Baltimore  &  Ohio  R.  R.  Co.,  61  Md.  154; 
Fox  V.  Alichigan  Central  R.  R.  Co.,  138  Mich.  433,  101  N.  W. 
624,  68  L.  R.  A.  336;  Cincinnati,  I.,  St.  L.  &  C.  R.  R.  Co.  v. 
Cooper,  120  Ind.  469,  22  N.  E.  340,  6  L.  R.  A.  241,  16  Am.  St. 
Rep.  334. 

The  question  that  we  have  been  discussing  was  not  considered 
in  Holland  v.  West  End  St.  Ry.  Co.,  155  Mass.  387,  29  N.  E. 
622.  It  does  not  appear  that  there  was  evidence  of  negligence 
on  the  part  of  the  defendant  in  that  case,  or  that  any  thing  was 
done  in  reference  to  the  plaintiff  with  knowledge  of  his  intox- 
ication. 

Hudson  V,  Lynn  &  Boston  R.  R.  Co.,  185  Mass.  510,  71  N.  E. 
66,  is  not  at  variance  with  this  rule.  In  that  case  it  was  held  by 
a  majority  of  the  court  that  the  rule  applicable  to  a  suit  brought 
by  one  injured  by  a  wanton  and  reckless  act  of  negligence  of  an- 
other, which  permits  him  to  recover  without  affirmative  evidence 
to  sustain  his  averment  that  he  was  in  the  exercise  of  due  care, 
is  inapplicable  to  an  action  for  death  caused  by,  such  an  act 
brought  under  Rev.  Laws,  c.  Ill,  §  267.  The  decision  rests  upon 
the  construction  of  the  words  "due  care"  used  in  that  statute. 

We  are  of  opinion  that  the  jury  in  the  present  case  might  have 
found  that  the  plaintiff  was  free  from  any  negligence  that  was 
a  direct  and  proximate  cause  of  the  injury. 

Exceptions  sustained. 
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Wilkes  v.  Buffalo,  R.  &  P.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  7,  1907.) 

[65  Atl.  Rep.  78t.] 

Carriers — ^Who  Arc  Passengers.* — In  an  action  to  recover  for  the 
death  of  plaintiflF's  husband,  who,  after  securing  an  appointment  of 
locomotive  engineer,  was  traveling  on  a  locomotive  for  the  purpose 
of  informing  himself  more  particularly  as  to  the  character  of  the 
road,  and  was  killed  by  the  traiif  leaving  the  tracks,  owing  to  the 
neRli^ence  of  the  engineer  in  charge,  whether  deceased  was  or  was 
not  a  passenger  was  for  the  jury. 

Appeal  from  Court  of  Common  Pleas,  Butler  County. 

Action  by  Annie  Wilkes  against  the  Buffalo,  Rochester  &  Pitts- 
burg Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  court  below  filed  the  following  opinion  on  motion  for  new 
trial  and  for  judpnent  notwithstanding  the  verdict: 

"This  suit  is  brought  and  sought  to  be  maintained  by  plaintiff 
on  the  theory  that  the  deceased,  at  the  time  of  his  death,  was 
a  passenger  on  the  defendant  company's  train.  It  was  tried  on 
the  theory  that  whether  or  not  he  was  a  passenger  was  a  question 
of  fact  for  the  jury,  rather  than  one  of  law  for  the  court.  In 
submitting  this  question  the  jury  was  instructed  that  if  the  de- 
ceased, at  the  time  he  met  his  death,  was  in  the  actual  service  of 
the  company  or  engaged  in  that  which  was  reasonably  or  neces- 
sarily an  incident  of  such  service,  there  could  be  no  recovery,  as 
he  would,  in  that  event,  be  an  employee  of  the  company,  and  no 
recovery  could  be  had  for  his  death  resulting  from  the  negligence 
of  a  fellow 'servant.  The  jury  was  further  instructed  that  if  the 
deceased  were  not,  at  the  time  he  met  his  death,  an  employee  of 
the  defendant  company,  then,  necessarily,  he  was  a  passenger,  as 
it  was  not  contended  that  he  was  on  the  train  as  a  trespasser ; 
but  that,  even  if  he  were  there  as  a  trespasser,  yet  there  could 
be  no  recovery,  without  proof  on  part  of  the  plaintiff  that  the  de- 

*For  the  authorities  in  this  series  on  the  question  who  are,  and 
arc  not,  passengers,  see  foot-notes  appended  to  Chicago  Union  Trac- 
tion Co.  V.  Rosenthal  (111.),  21  R.  R.  R.  747,  44  Am.  &  Eng.  R.  Cas., 
N*.  Sm  747;  foot-notes  appended  to  Waller  v.  Wilmington  City  Ry. 
Co.  (Del.  Supr.  Ct.),  21  R.  R.  R.  727,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
727;  foot-notes  appended  to  Smallwood  v.  Baltimore  &  O.  R.  Co. 
(Pa.),  21  R.  R.  R.  290,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  290;  foot-notes 
appended  to  Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.),  21  R. 
R-  R.  132,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  132;  foot-notes  appended  to 
Graham  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  20  R.  R.  R.  811,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  811;  Anderson  v.  Missouri  Pac.  Ry.  Co. 
(Mo.),  20  R.  R.  R.  696,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  696;  Illinois 
Cent  R.  Co.  v.  Porter  (Tenn.),  20  R.  R.  R.  686,  43  Am.  &  Eng.  R. 
Cas.,  N.  S..  686;  Fitzmauric6  v.  New  York,  etc.,  R.  R.  (Mass.),  20 
R.  R.  R.  635,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  635. 
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ceased  met  death  through  the  negligence  of  the  defendant  com- 
pany, the  burden  of  proving  which,  under  the  facts  of  the  case, 
rested  on  plaintiff. 

"The  plaintiff's  proof  showed,  inter  alia,  that  the  deceased  had 
been  for  a  number  of  years  in  the  employ  of  the  defendant  com- 
pany as  a  locomotive  engineer  on  various  portions  of  its  line,  and 
that  a  short  time  prior  to  his  death  he  had  been  employed  in  that 
capacity  on  the  Clearfield  Branch  of  the  defendant's  road,  but 
that  during  the  month  of  February,  1905,  he  had  made  a  number 
of  trips  over  the  Pittsburg  Division,  for  the  purpose  of  learning 
the  road,  with  a  view  to  employment  on  that  division  by  assign- 
ment thereto  in  the  very  near  future,  and  that  while  making  these 
trips  he  was  in  the  pay  of  the  defendant  company;  that  on  their 
completion  he  took  the  required  examination  before  the  proper 
official  in  a  satisfactory  manner,  and  was  thus  qualified  for  his 
expected  employment  on  said  division  of  defendant's  road;  that 
having  learned  that  some  change  had  been  made  in  the  signals 
near  the  Bakerstown  tunnel,  some  17  miles  south  of  Butler,  on 
said  division,  after  he  had  made  his  trips  over  it  'learning  the 
road,'  the  deceased  concluded  that  it  would  be  well  to  acquaint 
himself  with  the  change  at  that  point  before  assuming  his  duties 
as  engineer  on  said  division.  Having  previously  passed  his  ex- 
amination and  qualified  for  his  expected  new  duties,  it  was  not 
required  of  him  by  the  defendant  company  that  he  should  further 
prepare  himself.  His  undertaking  to  do  so  was  his  own  volun- 
tary act,  and  it  does  not  appear  that  either  he  or  th€  defendant 
company  contemplated  that  he  should  receive  compensation  for 
the  performance  of  this  self-imposed  duty. 

"At  the  time  of  his  decease,  March  11,  1905,  Wilkes  was  in 
possession  of  an  employee's  quarterly  pass,  good  until  March  31, 
1905.  In  addition  to  this  he  had  obtained  from  the  master  me- 
chanic of  defendant  company  at  Du  Bois,  which  was  the  head  of 
the  Pittsburg  Division  and  the  place  of  his  residence,  a  special 
permit  authorizing  all  Pittsburg  Division  freight  and  passenger 
engineers  to  allow  him  to  ride  on  their  engines  for  the  purpose 
of  learning  the  Pittsburg  Division.  This  was  dated  March  10, 
1905,  was  good  until  March  20,  1905,  and  was  obtained,  as  the  . 
testimony  shows,  by  Wilkes  for  the  express  purpose  of  making 
the  trip  to  Bakerstown  tunnel  for  the  purpose  of  learning  the 
change  in  signals  at  that  point.  Leaving  Du  Bois,  he  rode  in  the 
passenger  coach  until  he  reached  Butler  Junction,  a  short  dis- 
tance north  of  Butler,  at  which  place  he  entered  the  engineer's  cab. 
The  engine  was  in  the  charge  of  Engineer  Logan,  who  continued 
in  charge  of  it  up  to  the  time  of  the  accident,  except  that  ks  the 
train  slackened  its  speed  in  approaching  the  Butler  station,  Lo- 
gman left  the  locomotive  in  charge  of  Wilkes,  while  he  (I/Ogan) 
went  into  the  office  to  register;  the  train  being  slightly  behind 
time  at  that  point.  Having  registered,  Logan  again  assumed 
charge  of  the  engine,  and,  presumably  in  order  to  make  up  lost 
time,  the  train  soon  attained  a  quite  high  rate  of  speed,  so  that, 
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on  reaching^  a  certain  curve  about  three  miles  south  of  Butler, 
the  engine  left  the  track,  causing  the  death  of  Wilkes.  The  evi- 
dence tended  to  show,  and  the  jury  must  have  found,  that  the 
train  was  beings  run  at  an  excessive  rate  of  speed  at  the  time  of 
the  accident,  and  that  this  was  the  cause  of  death. 

"The  plaintiff  claims  that  her  deceased  husband,  riding  in  the 
cab  of  the  engine,  at  that  time  and  under  the  circumstances,  was 
a  passenger  and  not  an  employee ;  that  his  objective  point  was 
the  Bakerstown  tunnel,  and  the  trip  a  voluntary  one  on  his  part, 
for  which  no  compensation  was  contemplated  or  paid ;  and  that 
the  defendant  company  owed  him  the  duty  of  safe  conduct.  On 
the  other  hand,  the  defendant  contends  that  the  deceased,  at  the 
time  he  met  his  death,  was  an  employee,  and  that  this  is  evidenced 
by  the  fact  of  his  employee's  pass,  his  §pecial  permit  for  the  pur- 
pose of  learning  the  road,  and  his  presence  in  the  engineer's  cab 
at  the  time  of  the  accident.  Neither  of  these  positions,  however, 
seemed  to  be  necessarily  conclusive  of  the  case.  It  does  not 
necessarily  follow,  we  think,  from  the  fact  that  the  deceased  was 
in  possession  of  an  employee's  pass  at  the  time  he  met  his  death, 
that  he  was  therefore  in  the  defendant  company's  actual  service 
at  the  time,  and  not  a  passenger  on  its  train.  An  employee's 
pass  might  well  be  used  by  its  possessor  in  pursuit  of  pleasure 
or  other  purpose  wholly  foreign  to  the  service  of  the  company. 
In  fact  it  would  not  be  usual  for  an  employee  in  actual  train  serv- 
ice to  be  required  to  have  a  pass.  The  nature  of  his  duties 
would  be  his  passport.  It  comes  to  a  question,  therefore, 
whether,  at  the  time  of  the  accident,  the  deceased  was  in  the 
actual  service  of  the  company,  performing  the  duties  of  an  em- 
ployee. If  so,  what  were  his  duties,  and  what  was  his  employ- 
ment? By  whom  had  his  service  been  assigned,  and  to  whom 
was  he  responsible  for  the  manner  of  its  performance? 

"It  cannot,  we  think,  be  contended  that  he  was  at  the  time  in 
the  actual  service  of  the  company.  Service,  too,  implies  compen- 
sation; but  compensation  for  the  trip  in  question  does  not  seem 
to  have  been  in  the  mind  of  either  party.  But,  if  not  in  actual 
service  of  the  company  at  the  time,  was  he  engaged  in  that  which 
was  a  necessary  incident  to  his  employment,  either  present  or 
prospective?  It  is  not  disputed  that  Wilkes  had  fully  qualified 
himself  for  the  new  employment  to  which  he  was  looking  forward. 
He  was  making  the  trip  in  question  entirely  of  his  own  volition. 
We  do  not  think  the  case  is  in  this  respect  diflFerent  from  what  it 
would  have  been,  had  the  deceased  in  any  other  respect  sought 
to  better  equip  himself  for  his  new  duties  in  point  of  the  garb  he 
should  wear,  or  otherwise,  and  a  trip  was  being  made  to  the  city 
M  Pittsburg  for  that  purpose.  In  neither  case  would  the  added 
equipment  be  required  of  him  at  the  hands  of  his  prospective 
employer,  but  he  himself  deemed  it  prudent  to  have  it  and  set 
about  to  obtain  it.  This  involved  a  trip  over  defendant's  railroad. 
His  employee's  nass  aflForded  him  the  opportunity  of  making  the 
trip  without  cost  to  himself,  which  would  be  true  in  either  of 
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the  above  supposed  cases.  Defendant's  counsel,  on  the  argument 
of  the  question  involved,  admitted  that  if  the  accident  had  oc- 
curred while  Wilkes  was  in  the  passenger  coach  oo  his  way  from 
Du  Bois  to  Butler  Junction,  the  defendant  would  have  been  liable 
to  him  as  a  passenger,  although  traveling  on  an  employee's  pass, 
and  in  this  we  think  they  were  correct.  But  if  he  was  a  pas- 
senger during  the  first  stage  of  his  journey,  notwithstanding  his 
employee's  pass,  would  he  not  remain  a  passenger  during  the 
remainder  of  his  trip,  so  far  as  the  question  of  his  pass  was  con- 
cerned ?  Some  new  element  would  necessarily  enter  in  to  change 
his  relation  to  the  defendant  company  to  that  of  employee.  And 
it  is  at  this  point  that  the  counsel  for  the  defense  contend  that  a 
new  element  did  enter.  They  say  that  when  Wilkes,  at  Butler 
Junction,  left  the  passenger  coach  and  entered  the  engineer's  cab, 
by  doing  so  he  took  himself  out  of  the  usual  place  where  pas- 
sengers travel,  and  made  himself  an  employee,  and  thereby  de- 
prived himself  of  the  protection  and  care  due  a  passenger. 

**While  the  question  thus  presented  is  not  free  from  doubts 
yet  it  is  not  at  all  clear  that  the  alleged  result  would  follow  his 
change  of  place.  It  is  beyond  doubt  that  the  general  rule  requires 
passengers  to  ride  in  the  places  prepared  for  them.  But  this 
general  rule  is  subject  to  modification  by  the  supreme  authority 
of  the  company.  In  the  present  case  the  defendant,  in  the  per- 
son of  its  master  mechanic,  gave  Wilkes  authority  to  ride  on  the 
engines  of  the  Pittsburg  Division.  It  does  not  follow  from  this, 
we  think,  that  it,  by  its  own  act  granting  the  deceased  permission, 
thereby  divested  itself  of  the  responsibility  and  consequent  lia- 
bility which  existed  and  continued  up  to  that  point.  He  was  no 
more  in  the  service  of  the  company  while  riding  in  the  cab  of 
the  engine,  we  think,  than  when  riding  in  the  passenger  coach. 
His  purpose  was  the  same  all  the  while.  The  same  degree  of 
care  would  seem  to  be  due  him  in  the  one  case  as  in  the  other. 
He  rode  where  he  did  at  the  various  stages  of  the  journey  by 
authority  of  the  defendant  company.  His  employee's  pass  per- 
mitted him  to  travel  in  the  passenger  coach,  while  the  express 
authority  of  the  company  gave  him  a  place  in  the  cab  of  the  en- 
gineer. When  the  company  gave  him  permission  to  ride  in  that 
place,  we  think  it  assumed  the  duty  of  carrying  him  safely  there, 
and  was  answerable  for  neglect  in  this  respect.  None  of  our 
own  cases  seem  to  rule  the  case  in  hand  in  all  its  circumstances. 
Neither,  in  fact,  does  any  other  which  has  been  cited  to  us.  In 
their  essential  features  the  cases  of  State  v.  West  Md.  R.  R. 
Co..  63  Md.  433,  and  Phila.  &  Reading  R.  R.  Co.  v.  Derby,  55 
U.  S.  468,  14  L.  ed.  502,  cited  by  plaintiff's  counsel,  seem  to  more 
nearly  resemble  the  case  in  hand. 

"We  are  not  convinced  that  there  was  error  in  submitting  the 
question  involved  in  this  case  to  a  jury,  under  the  instructions 
given,  including  the  instruction  that,  in  order  to  recover,  the 
plaintiff  must  prove  negligence,  which  could  not  be  presumed,, 
even  though  Wilkes  were  a  passenger,  by  reason  of  the  stipula- 
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tion  indorsed  on  his  employee's  pass.  Rowdin  v.  Penna.  R.  R. 
Co..  208  Pa,  623,  57  Atl.  1125.  For  the  reasons  herein  given  the 
motion  for  a  new  trial  is  refused ;  also  motion  that  judgment  be 
entered  for  the  defendant  non  obstante  veredicto  is  refused." 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

Lev,  McQuisition  and  F,  /.  Forquer,  for  appellant. 
John  M.  Greer,  John  B.  Greer,  and  Thomas  H,  Greer,  for  ap- 
pellee. ^ 

Per  Curiam.    Judgment  affirmed,  on  the  opinion  of  the  court 
below. 


Snipes  v.  Norfolk  &  Southern  R.  R. 

(Supreme  Court  of  North  Carolina,  Feb.  19,  1907.) 

[56  S.  E.  Rep.  477.] 

Carriers — Street  Railroads — Creation  of  Relation  of  Passenger.* — 

Where  plaintiff  approached  an  electric  car  standing:  at  a  station,  and 
the  motorman,  beinfi:  asked  by  plaintiff's  companion  which  car  would 
leave  first,  replied,  "This  one,"  and  plaintiff  walked  around  the  front 
of  the  car  toward  the  rear  of  the  same  and  attempted  to  board  it, 
the  relation  of  carriej  and  passenjj^tr  arose,  though  he  had  no  ticket 
and  the  car  was  not  Roin^  directly  towards  his  destination. 

Same— Duty  of  Conductor.! — It  is  the  duty  of  a  street  car  con- 
ductor to  know  when  he  starts  his  car  that  no  person  attempting  to 
hoard  is  at  that  moment  with  one  foot  on  the  platform  and  the 
other  on  the  ground,  with  his  hand  on  the  railing  or  otherwise  in  a 
position  of  dan^^er.  it  being  his  duty  to  look  around  and  see  that  all 
passengers  are  safely  aboard,  the  passengers  not  being  required  to 
foresee  a  sudden  starting  of  the  car. 

Appeal — Review — Scope — Judge's  Statement  of  Party's  Conten- 
tion.— The  trial  court's  statement  to  the  jury  of  a  party's  contention, 
containing  no  proposition  of  law,  is  not  within  the  scope  of  the 
Supreme  Court's  investigation  on  appeal  unless  it  is  unfair  and  preju- 
dicial and  exception  thereto  has  been  properly  reserved. 

Same — Insufficient  Presentation  of  Exception. — Exceptions  are  in- 
sufficiently presented  where  several  are  grouped  together  and  referred 
to  in  the  brief  by  number  only,  and  no  error  is  pointed  out  or  sug- 

*For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not,  passengers,  see  preceding  case,  and  foot-note. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  carrier's 
duties  with  respect  to  the  reception  of  passengers,  see  foot-notes  ap- 
pended to  Waller  v.  Wilmington  City  Ry.  Co.  (Del.  Supr.  Ct.),  21 
R.  R.  R.  727,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  727;  foot-notes  appended 
to  Dieckmann  v.  Chicago  &  N.  W.  Ry.  Co.  tlowa),  19  R.  R.  R.  736, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  736;  Bennett  v.  Louisville  Ry.  Co. 
^Ky.),  19  R.  R.  R.  730.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  730. 
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Rested  other  than  by  a  statement  that  they  are  relied  upon  and  as- 
sjsrned  for  error. 

Appeal  from  Superior  Court,  Halifax  County:     Neal,  Judg^e. 

Action  by  Charles  E.  Snipes  against  the  Norfolk  &  Southern 
Railroad.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  for  the  recovery  of  damages  alleged  to  have 
been  sustained  by  plaintiff  by  reason  of  the  negligence  of  de- 
fendant company.  Plaintiff  alleged  that  cfi  October  1,  1905, 
while  he  was  in  the  act  of  boarding  defendant's  trolley  car,  at 
Virginia  Beach,  in  the  state  of  Virginia,  the  employees  in  charge 
of  the  car  without  notice  or  warning,  suddenly  started  the  car, 
jerking  plaintiff  down;  that  he  was  thrown  under  the  moving 
car  and  injured,  whereby  it  became  necessary  to  amputate  his 
arm.  Defendant  denied  that  plaintiff,  at  the  time  of  the  injury, 
was  a  passenger.  It  also  denied  any  negligence,  and  alleged  that 
plaintiff  by  his  own  negligence  contributed  to  the  injury.  The 
usual  and  appropriate  issues  were  submitted  to  the  jury.  From 
a  verdict  and  judgment  for  plaintiff,  defendant  appealed.  The 
exceptions  are  set  out  in  the  opinion. 

Day,  Bell  &  Dunn,  Murray  Allen,  and  Aycock  &  Daniels,  for 
appellant. 
Daniel,  Travis  &  Kitchin,  for  appellee. 

Connor,  J.  (after  stating  the  case).  There  was  testimony 
tending  to  show  that,  on  the  day  upon  which  the  plaintiff  was 
injured,  he,  together  with  two  companions,  were  at  Virginia 
Beach  and  desired  to  return  to  Norfolk  over  defendant's  road. 
They  passed  the  depot  and  took  seats  in  a  car  on  the  side  track, 
remaining  there  some  20  minutes.  When  the  car  came  in  from 
Norfolk  going  to  Twenty-Fourth  street  station,  it  stopped  at 
Seventeenth  street  station  to  permit  passengers  to  alight  and  get 
on,  remaining  there  two  or  three  minutes.  While  plaintiff  was 
on  the  car  on  the  side  track,  the  other  car,  with  a  trailer,  ran  up 
between  'him  and  the  depot.  One  of  his  companions  asked  the 
motorman  which  car  was  going  to  Norfolk  first,  and  was  told, 
"This  one;"  he  passed  in  front  of  it,  and  when  he  )vas  on  the 
side,  being  an  open  summer  car,  with  step  extending  entire 
length,  and  had  gone  two-thirds  its  distance,  took  hold  of  the 
upright  with  his  right  hand  and  put  his  foot  on  the  step  to  board 
the  car,  when  it  suddenly  started,  throwing  plaintiff  off  and 
jerking  him  around  so  that  his  arm  caught  under  the  car,  etc. 
The  defendant's  contention  that,  at  the  time  of  the  injury,  plain- 
tiff was  not  a  passenger,  and  that,  therefore,  defendant  owed  him 
no  duty,  is  presented  by  appropriate  motions  followed  by  requests 
for  instruction.  It  appears  that  defendant's  trolley  is  operated 
upon  what  is  termed  the  "Zone  System,"  in  the  manner  described 
by  the  witnesses.  The  defendant's  testimonv  tended  to  show 
that  the  car  which. plaintiff  attempted  to  board  was  not  going  in 
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the  direction  of  Norfolk,  but  to  Twenty-Fourth  street.  It  appears 
that  persons  desiring  to  go  to  Norfolk  frequently  board  the  car 
at  Seventeenth  street,  going  to  Twenty-Fourth  street,  and  re- 
turning; by  Seventeenth  street,  their  purpose  being;  to  avoid  the 
crowd— securing  seats  at  Twenty-Fourth  street.  It  was  in  evi- 
dence that  on  the  day  of  the  accident  several  persons  did  so. 

The  defendant's  counsel  earnestly  contend  that  as  plaintiff  in- 
tended going  to  Norfolk,  the  car  which  he  attempted  to  board . 
not  heading  in  that  direction,  he  was  not,  at  the  time  of  his  in- 
jury, a  passenger.  The  relative  rights  and  duties  of  persons  who 
are  either  on,  or  in  the  act  of  boarding,  a  street  car,  and  the  em- 
ployees of  the  company, 'have  been  so  recently  and  clearly  dis- 
cussed and  stated  by  this  court  in  Clark  v.  Traction  Co.,  138  N. 
C.  77,  SO  S.  E.  518,  107  Am.  St.  Rep.  526,  in  which  Mr.  Justice 
Brown  cites  the  authorities  and  draws  the  conclusions  therefrpm, 
that  we  do  not  deem  it  necessary  to  do  more  than  refer  to  the 
opinion,  and  apply  the  law  to  the  facts  of  this  case. 

His  honor  instructed  the  jury :    "Whenever  a  person  goes  to 
the  usual  stopping  station  of  a  street  railway,  intending  in  good 
faith  to  take  passage,  and  informs  the  motorman  or  conductor 
that  he  wants  passage,  either  by  word  or  signal,  or,  if  the  car 
is  standing  still,  and  he  indicates  by  his  movements  in  very  close 
proximity  to  the  car,  near  enough  to  touch  it,  that  he  is  trying 
to  board  the  car,  then  he  becomes  entitled  to.  all  the  rights  of  a 
passenger,  even  before  he  secures  a  seat,  and  the  conductor  should 
givt  him  the  rights  of  a  passenger.    It  is  the  duty  of  a  street  car 
conductor  to  know  when  he  starts  his  car  that  no  person  at- 
tempting to  embark  is,  at  that  moment,  with  one  foot  on  the 
platform  and  the  other  on  the  ground  and  with  his  hand  on  the 
raihng,  in  the  act  of  getting  on  board,  or  is  otherwise  in  a  posi- 
tion of  danger.     It  is  the  duty  of  the  conductor,  before  giving 
signal  to  start,  to  look  around  and  see  that  all  passengers  to 
take  passage  at  that  place  are  safely  on  board,  and  failure  to  do 
so  is  not  excused  by  the  fact  that  he  does  not  see  an  intending 
passenger.     The  passenger  has  the  right  to  rely  upon  the  care 
and  protection  of  the  company's  employees,  and  he  is  not  bound 
to  prepare  or  even  anticipate  a  sudden  and  unexpected  start  of 
the  car."     To  this  instruction  defendant  excepts.     We  find  no 
error  in  the  instruction.    The  measure  of  duty  on  the  part  of  the 
defendant,  laid  down  for  the  guidance  of  the  jury,  is  in  strict 
accordance   with  the  best  considered  authorities  and  with  the 
reason  of  the  thing.    His  honor  followed  this  instruction  with  a 
clear  presentation  of  the  defendant's  contention,  to  which  there 
is  no  exception.     The  "intending  passenger"  is  not  required  to 
procure  a  ticket,  nor  is  any  provision  usually  made  for  his  doing 
so.    It  is  immaterial  to  the  conductor,  unless  asked,  whether  he 
is  taking  the  car  going  to  his  proposed  destination.    The  stopping 
of  the  car  at  the  usual  and  appointed  place  is  an  invitation  to  all 
persons  desiring  to  do  so  to  board  it,  and,  when  he  indicates  his 
purpose  in    any  appropriate  way,  the  invitation  is  thereby  ac- 
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cepted,  establishing  the  relation  of  passenger  and  carrier,  with  all 
of  its  reciprocal  rights  and  duties.  His  honor  correctly  inter- 
preted and  applied  the  law.  The  jury  found  the  facts,  and,  un- 
less there  was  error  in  other  respects,  the  appeal  cannot  be  sus- 
tained. 

The  record  contains  39  exceptions.  Many  of  them  are  pointed 
to  paragraphs  of  his  honor's  statement  of  the  contentions  of  the 
parties,  containing  no  proposition  of  law.  The  brief,  which,  in 
the  most  general  way,  suggests  that  they  are  relied  upon,  makes 
no  suggestion  that  there  is  any  error  in  either  statement  or  the 
form  of  expression  used.  It  is  not  very  clear  to  us  why  excep- 
tions of  this  character  are  put  in  the  record.  They  do  not  con- 
tain any  "question  of  law  or  legal  inference,"  and  are  not,  there- 
fore, within  the  scope  of  our  investigation.  For  failure  to  state 
a  contention  of  the  appellant,  no  exception  will  lie  unless  based 
upon  a  request  to  the  judge  to  state  such  contention.  For  an 
unfair,  prejudicial  statement  of  a  contention,  an  exception,  if 
properly  made,  will  be  sustained.  We  find  no  suggestion  of  such 
error  in  the  record  or  the  brief.  While  it  is  stated  in  the  brief 
that  defendant  relies  upon  a  large  number  of  exceptions  referred 
to  by  number  only,  no  error  is  pointed  out  or  suggested  otherwise 
than  by  the  statement  that  they  are  relied  upon  and  assigned  for 
error.  We  do  not  think  that  the  record  in  this  respect  conforms 
to  the  rules  of  the  court.  Rule  19  (2)  (27  S.  E.  vii).  In  view 
of  the  rule  that  exceptions  not  relied  upon  in  the  brief  will  be 
deemed  waived,  it  is  unfair  to  appellee  for  the  court  to  consider 
exceptions  grouped  in  large  numbers  without  suggestion  as  to 
the  alleged  error  complained  of. 

We  have  examined  the  entire  record  and  find  no  error.  His 
honor's  rulings  in  all  respects  conform  to  well-settled  principles 
of  law  and  procedure.  There  was  much  controversy  in  regard 
to  the  way  in  which  plaintiff  was  injured,  every  phase  of  which 
was  submitted  to  the  jury,  with  appropriate  instructions.  They 
have,  as  it  was  their  province  to  do,  found  the  facts. 

The  judgment  must  be  affirmed. 
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Williamson  v.  Central  op  Georgia  Ry.  Co. 

(Supreme  Court  of  Georgia,  Dec.  14,  1906.) 
[56   S.    E.    Rep.    119.] 

Carriers — Passengers — When  Relation  Exists.* — With  respect  to 
the  care  of  passengers  on  a  railroad  train  and  the  duty  of  making 
contracts  for  passage,  between  points  on  his  run,  with  persons  who 
are  permitted  to  board  the  train  without  tickets,  the  conductor  of 
the  train  is  the  alter  ego  of  the  carrier.  When  such  conductor  allows 
a  person  without  a  ticket  to  board  a  train  and  pay  a  cash  fare  to  any 
particular  point,  a  valid  contract  immediately  arises  between  the  car- 
rier and  such  person,  by  virtue  of  which  such  person  becomes  en- 
titled to  be  transported  as  a  passenger  to  the  station  of  the  company 
at  the  place  to  which  fare  is  paid. 

Same^Datie8.t — After  a  person  becomes  a  passenger  in  the  manner 
described  in  the  preceding  note,  the  carrier  is  bound  to  extraordinary 
dilig:ence  in  the  protection  of  his  life  and  person  until  the  relation 
ceases  to  exist. 

Samc4 — If,  at  the  time  of  paying  the  fare,  the  conductor  and  pas- 
s^enjfer  stipulate  that  the  latter  may  be  put  off  at  an  intermediate 
point  before  reaching  the  destination  to  which  fare  was  paid,  the 
conductor  will  be.  bound  to  afford  the  passenger  opportunity  for 
learinj?  the  train  at  that  point,  and  will  be  bound  to  extraordinary 
^liliRence  in  seeing  that  he  does  not  stop  the  train  and  induce  the  pas- 
senj^er  to  leave  at  a  different  place  than  that  named  in  the  stipula- 
tion. 

Same— Damages — Measure.§ — If,  after  so  stipulating,  the  servants 
of  the  carrier  are  guilty  of  any  negligence  resulting  in  a  breach  of 

*For  the  authorities  in  this  series  on  the  question,  who  are,  and  are 
not.  t)assengers,  see  preceding  case,  and  foot-notes. 

TPor  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Tri-City  Ry.  Co.  v.  Gould  (111.),  21  R.  R.  R.  758,  44  Am.  &  Eng.  R. 
Cas.,  X.  S..  758;  foot-notes  appended  to  Moody  v.  Boston  &  M.  R.  R. 
^Mass.),  21  R.  R.  R.  752,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  752;  foot- 
notes appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Hatch  (Tenn.),  20  R. 
^-  R.  782,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  782;  foot-notes  appended  to 
Alton  Light  &  Traction  Co.  v.  Oliver  (III),  20  R.  R.  R.  33,  43  Am. 
«  En^.  R.  Cas.,  N.  S.,  33. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
Quired  in  discharging  passengers,  see  foot-notes  appended  to  Moody 
ji  Boston  &  M.  R.  R.  (Mass.),  21  R.  R.  R.  752,  44  Am.  &  Eng.  R. 
Cas..  \.  S.,  752;  foot-notes  appended  to  Waller  v,  Wilmington  City 
^,y  Co.  (Del.  Supr.  Ct),  21  R.  R.  R.  727,  44  Am.  &  Eng.  R.  Cas., 
•^  S.,  727;  foot-notes  appended  to  Southern  Ry.  Co.  v.  Burgess  (Ala.), 
2^  R.  R.  R.  321.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  321;  foot-notes  ap- 
^fnded  to  Chicago,  etc.,  Ry.  Co.  v.  Wimmer  (Kan.),  21  R.  R.  R.  152, 
1^  Am.  &  Eng.  R.  Cas.,  N.  S.,  152;  Indiana  Union  Traction  Co.  r. 
Jscobs  (Ind.),  20  R.  R.  R-  653,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  653. 

^^or  the  authorities  in  this  series  on  the  subject  of  the  right  to 
^^cover  for  fright  in  actions  for  personal  injuries,  see  foot-notes  ap- 
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duty  owinR  to  the  passenijrer,  the  carrier  will  be  liable  at  least  for 
nominal  damages,  (a)  If  the  breach  of  duty  results  only  in  fright 
unattended  by  any  physicalJnjurv,  and  the  fright  produced  is  not  of 
such  character  as  itself  to  produce  physical  or  mental  impairment, 
such  fright  will  not  be  sufficient  cause  for  the  allowance  of  dam- 
ages, (b)  If  the  breach  of  duty  be  brought  about  by  the  willful 
misconduct  of  the  conductor  in  causing  the  passenger  to  leave  the 
train  at  a  dangerous  place  in  the  nighttime,  the  same  being  a  place 
other  than  that  at  which  he  has  agreed  to  stop  and  allow  her  to 
alight,  the  carrier  will  be  liable  for  punitive  damages,  (c)  Some  of 
the  grounds  of  special  demurrer  are  well  founded  and  others  are  not, 
but,  the  case  having  been  erroneously  dismissed,  there  being  a  cause 
of  action  set  forth,  the  judgment  must  be  reversed. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Floyd  County;  Harper  Hamilton, 
Judg^e. 

Action  by  C.  M.  Williamson  against  the  Central  of  Georgia 
Railway  Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

This  is  an  action  for  damages  on  account  of  alleged  negligence 
on  the  part  of  the  defendant's  conductor  in  putting  the  plaintiflF 
off  the  train  in  which  she  was  riding,  at  a  place  different  from 
that  at  which  she  had  requested  to  get  off,  and  under  circum- 
stances which,  it  is  alleged,  tended  to  aggravate  the  injury  and 
operated  greatly  to  her  inconvenience  and  distress  of  mind. 
Among  other  things,  she  alleged  that  on  the  afternoon  of  Oc- 
tober 1,  .1904,  she  boarded  the  south-bound  passenger  train  of 
defendant  at  Morrison's,  a  small  station  about  five  miles  from 
Rome,  and  paid  her  fare  to  be  carried  to  the  latter  place.  She 
had  with  her  two  small  children  and  two  baskets  as  baggage. 
When  she  paid  her  fare  to  the  conductor  on  the  train  she  in- 
formed him  that  she  desired  to  get  off  at  the  Rome  &  Decatur 
crossing,  about  one  mile  west  of  Rome,  said  crossing  being  the 
place  where  defendant  often  stopped  its  train  and  put  off  and 
received  passengers.  At  this  request  the  conductor  agreed  to 
stop  at  said  crossing  and  put  off  petitioner  as  requested.  She 
had  notified  her  husband  that  she  would  get  off  the  train  at 
said  place,  and  expected  him  there  to  assist  her  with  her  chil- 
dren and  baggage.  The  train  was  scheduled  to  reach  Rome  at 
about  7  o'clock  in  the  evening,  which  at  that  time  was  after  dark. 
It  was  dark  when  she  got  on  the  train.    The  train  stopped  at  a 

pended  to  Porter  v.  Delaware,  L.  &  W.  R.  Co.  (N.  J.),  21  R.  R.   R. 
637.  44  Am.  &  Enj?.  R.  Gas.,  N.  S.,  637. 

For  the  authorities  in  this  series  on  the  question  whether  punitive 
or  exemplary  damages  can  be  recovered  for  wronjfs  against  passen- 
gers, see  foot-notes  appended  to  Milhousc  v.  Southern  Ry.  (S.  Car.), 
21  R.  R.  R.  734.  44  Am.  &  Eur.  R.  Cas.,  N.  S.,  734;  Tennessee  Cent. 
R.  Co.  V.  Brashers  guardian  (Ky.),  21  R.  R.  R.  419.  44  Am.  &  Eng. 
R.  Cas.,  N.  S..  419;  foot-notes  appended  to  Tucker  v.  Southern  Ry. 
Co.  (S.  Car.),  21  R.  R.  R.  134,  44  Am.  &  Enjj.  R.  Cas;,  N.  S.,  134. 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S         59 

WUliamson  v.  Central  of  Georgia  Ry.  Co 

point  about  one-fourth  of  a  mile  north  of  said  crossing^,  and 
the  conductor  "took  up  petitioner's  baskets  and  told  petitioner  to 
come  and  ^tt  off."  He  preceded  her  to  the  door  of  said  car  and 
placed  the  stool  used  to  assist  passengers  off  down  upon  the 
^ound,  and  assisted  petitioner  off,  she  in  good  faith  believing 
that  she  was  being  put  off  at  the  place  aforesaid.  She  was  at 
that  time  not  acquainted  with  said  crossing,  and  acted  entirely 
upon  the  direction  of  the  conductor.  Outside  of  said  train  all 
was  dark  and  petitioner  could  not  see  anything.  After  the  train 
had  left,  petitioner  found  that  she  had  not  been  put  off  at  said 
crossing,  but,  as  she  afterwards  learned,  was  put  down  in  the 
woods  a  fourth  of  a  mile  north  of  said  crossing,  where  there 
were  no  lights,  no  accommodations  for  passengers,  and  no  way 
to  get  out  except  through  dark  woods,  or  over  high  and  danger- 
ous railroad  trestles.  The  plaintiff  had  with  her  a  sister-in-law 
and  the  two  children ;  they  were  strangers  in  a  strange  place,  and 
in  their  endeavor  to  find  their  way  out  became  lost  and  wandered 
about  in  the  woods  for  about  two  hours  at  night  until  the  cries 
of  her  baby  attracted  the  attention  of  persons  who  came  to  their 
rescue  and  carried  them  to  their  home.  During  all  of  this  time 
petitioner  was  greatly  frightened  and  distressed  and  suffered 
mental  anguish,  and  but  for  the  cries  of  her  child  so  attracting 
attention  she  would  have  been  compelled  to  spend  the  night  in 
the  woods.  It  was  gross  negligence  in  the  defendant  to  put  her 
off  at  said  point.  The  conductor  well  knew  that  he  was  not  put- 
ting her  off  at  the  place  that  she  desired  to  get  off ;  that  she  had 
the  two  children  and  baggage ;  and  that  no  man  was  with  her 
to  assist  her  or  protect  her;  and  that  it  was  dark  at  the  point 
that  she  was  put  off.  The  said  train  went  on  south  to  the  Rome 
&  Decatur  crossing  and  there  stopped,  and  other  parties  were 
let  off.  If  the  conductor  had  had  the  least  regard  for  petitioner 
and  her  safety,  he  would  have  known  that  he  had  put 
her  off  at  the  wrong  place,  and  he  could  have  easily 
backed  up  his  train  a  few  hundred  yards  and  taken  her  on  again 
and  carried  her  to  the  place  she  wanted  to  go,  and  thus  have 
saved  her  the  fearful  experience  that  she  was  compelled  to  en- 
dure for  the  next  two  hours,  as  before  set  out.  It  was  further 
alleged  that,  by  reason  of  said  acts,  she  was  entitled  to  punitive 
damages.  The  prayer  was  for  process  requiring  the  defendant  to 
appear  and  answer  the  plaintiff  in  the  premises.  The  defendant 
demurred  on  the  following  grounds:  (1)  The  av^erments  in  the 
petition  are  not  sufficient  in  law  to  maintain  the  action  against 
the  defendant.  (2)  The  averments  relating  to  petitioner's  chil- 
dren, her  baggage,  and  her  sister-in-law  are  immaterial,  irrele- 
vant, and  constitute  no  basis  for  the  recovery  of  damages,  ^and 
so  as  to  the  averments  relating  to  notice  alleged  to  have  been 
riven  by  petitioner  to  her  husband  and  her  expectation  in  relation 
thereto.  Said  averments  are  uncertain  and  indefinite,  no  breach 
of  contract  is  averred,  and  no  cause  of  action  is  set  forth.  (3) 
The  acts  of  the  petitioner  and  occurrences  that  transpired  after 
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she  alig^hted  from  the  train,  and  her  alleged  mental'  distress  on 
account  thereof,  constituted  no  part  of  tlie  alleged  tort ;  they  were 
not  the  result  of  any  effort  on  her  part  to  reach  her  point  of 
destination,  and  are  too  remote  and  contingent  to  be  the  basis 
of  a  recovery.  The  averment  that  the  conductor  could  have- 
backed  the  train  from  the  Rome  &  Decatur  crossing,  and  could 
have  taken  on  petitioner  again  is  speculative  and  argumentative. 
(4)  The  averments  in  the  petition  do  not  make  a  case  for  the  re- 
covery of  punitive  damages.  The  court  sustained  the  demurrer 
generally,  specifying  no  particular  ground.  The  plaintiff  ex- 
cepted. 

M.  B.  Eiibanks,  for  plaintiff  in  error. 

/.  Branham  and  G.  B,  Maddox,  for  defendant  in  error. 

Atkinson,  J.  1.  The  Civil  Code  of  1895,  §  3029,  provides 
that  "a  principal  is  bound  for  the  care,  diligence,  and  fidelity  of 
his  agent  in  his  business ;  and  hence  he  is  bound  for  the  neglect 
and  fraud  of  his  agent  in  the  transaction  of  such  business."  In 
the  case  of  Western  R.  Co.  v.  Young,  51  Ga.  489,  this  court 
ruled:  "If  the  conductor  of* a  railroad  train  agreed  to  put  a  pas- 
senger off  at  a  particular  place  which  is  not  a  station  or  regular 
stopping  place,  it  would  be  the  duty  of  the  conductor  to  stop  the 
train  at  that  place,  so  that  the  passenger  could  get  off  in  safety." 
In  that  decision  the  conductor  is  treated  as  the  alter  ego  of  the 
company  with  reference  to  making  the  contract  for  transporta- 
tion then  under  consideration,  and  his  right  to  make  a  contract 
binding  the  company  to  put  the  passenger  off  at  a  place  other 
than  a  station  is  recognized  and  ruled.  In  the  opinion,  page  492, 
after  stating  the  rule  as  above  quoted,  the  court  says  further: 
"It  cannot  affect  the  rule  that  the  passenger  had  a  ticket  only 
to  the  station  last  passed  before  reaching  the  place  at  which  he 
was  to  be  put  off.  The  conductor  had  the  power  to  demand  and 
receive  any  additional  fare  accruing  for  carrying  a  passenger  to 
a  point  beyond  the  station  to  which  his  ticket  entitled  him  to 
be  carried."  In  support  of  the  conclusion  last  quoted,  Judg^e 
Trippe  cited  Ga.  R.  Co.  v,  McCurdy,  45  Ga.  288,  12  Am.  Rep. 
577,  wherein  it  was  said:  "If  he  were  to  take  fare  for  four 
miles,  he  would  be  bound  to  put  his  passenger  off  there."  In 
McCurdy's  Case  the  ruling  of  the  court  was  put,  among  others, 
upon  Philadelphia  R.  Co.  v,  Derby,  14  How.  468,  14  L.  Ed.  502, 
wherein  it  is  ^aid:  "A  master  is  liable  for  the  tortious  acts  of 
his  servants  when  done  in  the  course  of  his  employment,  although 
they  may  be  done  in  disobedience  of  the  master's  orders."  Ap- 
plying what  has  been  said  to  the  case  at  bar,  it  is  manifest  that, 
with  reference  to  the  conduct  of  the  conductor,  of  which  com- 
plaint is  made,  the  conductor  was  the  alter  ego  of  the  defendant. 
He  was  placed  in  charge  of  the  train  for  the  purpose  of  carry- 
ing passengers  between  distant  points,  and  given  authority, 
among  others,  to  collect  cash  fares  from  passengers.  Under  such 
conditions  when  a  cash  fare  would  be  collected,  there  immediately 
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arose  a  contract  between  the  passenger  and  the  carrier  acting 
through  its  agent,  the  conductor,  by  which  the  passenger  would 
be  entitled  to  transportation  on  the  defendant's  train  to  the  point 
to  which  the  fare  was  paid.  In  the  negotiation  just  described 
the  passenger  represents  himself  and  the  conductor  represents 
the  carrier,  and  consequently  both  parties  to  the  contract  are 
represented,  and,  upon  the  payment  of  the  fare,  the  defendant  is 
bound  to  execute  the  contract  by  carrying  the  passenger  to  the 
place  agreed  upon.  Under  the  decisions  hereinbefore  cited,  the 
conductor  has  power  to  engage  to  transport  a  passenger  to  any 
point  on  his  route. 

2.  From  the  reasoning  in  the  preceding  paragraph  we  have 
seen  that  the  conductor  acted  within  the  scope  of  his  authority 
when  he  entered  into  the  contract  of  carriage  to  transport  the 
plaintiff  from  the  point  at  which  she  boarded  the  train  to  the 
point  where  he  agreed  to  let  her  off.    In  this  case  we  need  not 
be  confused  by  reason  of  the  allegation  that  fare  was  paid  to  the 
city  of  Rome  under  an  agreement  to  let  the  plaintiff  off  at  the 
Rome  &  Decatur  crossing,  an  intermediate  point.     Under  that 
allegation,  the  plaintiff  at  least  was  a  passenger  until  the  train 
reached  the  intermediate  point,  the  R.ome  &  Decatur  crossing. 
The  point  at  which  she  was  put  off  was  intermediate  and  before 
reaching  either  the  Rome  &  Decatur  crossing  or  the  city  of  Rome. 
It  follows  that  at  the  time  the  plaintiff  was  put  off  she  was  a 
passenger  on  the  defendant's  train,  and  that  the  defendant  owed 
her  every  duty  which  the  law  exacts  of  railroad  carriers  of  pas- 
sengers.   The  Civil  Code  of  1895,  §  2266,  provides:    "A  carrier 
of  passengfers  is  bound  also  to  extraordinary  diligence  on  behalf 
of  himself  and  his  agents  to  protect  the  lives  and  persons  of  his 
passengers.    But  he  is  not  liable  for  injuries  to  the  person  after 
having  used  such  diligence."     It  being  without  dispute  that  the 
plaintiff  was  a  passenger,  the  case  resolves  itself  down  to  the 
proposition  as  to  whether  or  not  the  conductor  exercised  extra- 
ordinary care  and  diligence  for  the  protection  of  the  life  and 
person  of  the  plaintiff.    The  Civil  Code  of  1895^  §  2899,  declares 
extraordinary  diligence  to  be  "that  extreme  care  and  caution 
which  very  prudent  and  thoughtful  persons  use  in  securing  and 
preserving  their  own  property."    The  circumstances  under  which 
the  plaintiff  was  put  off  the  train  were  as  follows :    Upon  board- 
ing the  defendant's  train,  the  plaintiff  paid  to  the  conductor  a 
cash  fare  to  the  city  of  Rome,  but  stipulated  with  the  conductor 
that  she  should  be  put  off  at  an  intermediate  point  known  as 
the  "Rome  &  Decatur  Crossing,"  where  the  company  frequently 
received  and   discharged   passengers.     The   declaration   alleges 
that  it  was  in  the  nighttime,  and  that' the  plaintiff  was  a  stranger 
and  could  not  for  herself  tell  whether  she  was  being  put  off  at 
the  place  j-equested  or  not;  that  after  going  some  distance  the 
train  stopped,  and  the  conductor,  knowing  that  the  train  was  not 
at  the  crossing  at  which  she  had  requested  to  get  off,  came  to 
the  plaintiff  and  represented  to  her  that  the  train  had  stopped 
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at  the  crossing:  where  she  desired  to  leave  the  train,  and  assisted 
her  off  on  to  the  railroad  track,  leaving  her  in  a  dark,  burdened 
with  the  care  of  children  and  bundles,  and  at  a  place  remote  from 
residences  or  other  places  to  which  she  could  resort  for  safety. 
The  plaintiff  declares  the  act  of  putting  her  off  under  these  con- 
ditions to  be  gross  and  willful  negligence.  These  allegations 
are  to  be  taken  as  true  on  demurrer,  and  we  are  not  prepared  to 
hold,  as  a  matter  of  law,  that  the  conductor  on  jthis  occasion,  by 
his  conduct  just  referred  to,  exerciseci  towards  this  defendant 
that  "extreme  care  and  caution  which  very  prudent  and  thought- 
ful persons  use  in  securing  and  preserving  their  own  prope^t>^" 
This  conduct  of  the  conductor  related  to  the  very  business  for 
which  he  was  employed.  In  view  of  the  agreement  to  let  the 
plaintiff  off  at  the  Rome  &  Decatur  crossing,  the  carrier  could 
not  have  been  held  at  fault  for  letting  her  off  at  that  point.  But 
conceding  that,  still  it  does  not  follow  that  he  was  justified  in 
putting  this  plaintiff  down  on  the  railroad  track  at  the  particular 
place,  at  the  time  and  under  the  conditions  described  in  the  dec- 
laration. His  duty  of  extraordinary  diligence  to  his  passenger, 
under  the  contract  alleged,  was  to  let  her  off  at  the  place  agreed 
upon.  He  may  not  have  been  obliged  to  agree  to  let  her  oflf 
at  the  intermediate  point,  but  having  done  so  and  having  under- 
taken to  let  her  off  at  the  intermediate  point,  it  was  at  least  his 
duty  to  give  her  correct  information  as  to  where  she  was  being 
put  off,  and  certainly  it  was  a  violation  of  that  duty  to  misinform 
her  either  willfully  or  negligently  in  respect  to  the  place  at  which 
she  was  being  induced  to  leave  the  car. 

3.  From  what  has  been  said,  it  is  clear  that  the  defendant  is 
liable  to  the  plaintiff  for  all  elements  of  damages  which  legiti- 
mately flow  from  the  tort.  For  the  mere  invasion  of  the  right, 
nominal  damages,  if  nothing  more,  should  be  allowed.  See,  in 
this  connection,  Broughton  v.  Winn,  60  Ga.  486;  Chattanooga 
R.  Co.  V,  Lyon,  89  Ga.  23,  15  S.  E.  25,  15  L.  R.  A.  857,  32  Am. 
St.  Rep.  72 ;  City  of  Greensboro  v.  McGibbony,  93  Ga.  672,  20 
S.  E.  37.  No  special  damages  are  alleged,  except  such  as  may 
flow  from  mere  fright.  As  a  general  rule,  damages  for  mere 
fright  are  not  recoverable.  See  State  Mutual  Life  Asso.  r. 
Baldwin,  116  Ga.  860,  43  S.  E.  262;  Mabry  v.  City  Electric  Co., 
116  Ga.  624,  42  S.  E.  1025,  59  L.  R.  A.  590,  94  Am.  St.  Rep. 
141;  Cole  v,  Atlanta  R.  Co.,  102  Ga.  478,  31  S.  E.  107;  Chap- 
man V.  Telegraph  Co.,  88  Ga.  763,  15  S.  E.  9Q1,  17  L.  R.  A. 
430,  30  Am.  St.  Rep.  183.  There,  of  course,  may  be  instances 
where  fright  may  be  considered  as  an  element  of  damages,  but 
they  should  be  restricted  to  where  there  is  some  physical  injury 
attending  the  cause  of  the  'fright,  or,  in  the  absence  of  physical 
injury,  where  the  fright  is  of  such  a  character  as  to  produce  some 
physical  or  mental  impairment  directly  and  naturally  resulting 
from  the  wrongful  act.  Under  any  other  conditions,  fright 
should  be  regarded  as  a  mere  emotion,  and  not  sufficiently  sub- 
stantive to  be  the  basis  of  a  recovery  for  damages.    The  decla 
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ration  does  not  allege  any  facts  which,  in  this  case,  would  au* 
thorize  a  recovery  for  fright.  See  also>  this  con/nection,  1 
Joyce  on  Dam.  §§  220,  221.  Are  the  allegations,  of  the  petition 
sufficient  to  support  a  claim  for  punitive  damages?  When  the 
circumstances  connected  with  the  commission  of  a  tort  are  such 
as  to  show  willful  misconduct  or  wantonness,  the  imposition  of 
such  damages  is  justified.  Southern  Ry.  Co.  v,  O'Bryan,  119 
Ga.  147,  45  S.  E.  1000.  The  petition  avers  that  the  conductor 
knew  that  the  plaintiff  was  being  put  off  in  the  nighttime  at  a 
place  other  than  that  at  which  he  had  agreed  that  he  would 
stop  the  train  for  her  to  alight,  and  knew  that  the  place  was 
dark  and  there  were  no  lights.  This  was  willful  misconduct  on 
his  part.  When  the  plaintiff  alleged,  in  substance,  that,  while 
under  the  care  and  protection  of  the  defendant,  in  whom  she 
had  a  right  to  rely  for  information  and  who  was  bound  to  ex- 
traordinary diligence  for  her  safety,  she  was  falsely  informed  by 
the  conductor  that  she  was  at  the  place  where  she  had  stipulated 
to  disembark  and  that  the  conductor  knew  the  representation  to 
be  false  at  the  time  he  made  it,  and  that  she  was  deceived 
thereby  and  induced  to  leave  the  train,  burdened  with  the  care 
of  children  and  bundles,  at  night,  in  a  strange  place,  and  to  be 
left  on  the  railroad  track,  remote  from  residences  or  other  places 
of  refuge,  there  was  effectually  alleged,  upon  the  part  of  the 
conductor  acting  within  the  scope  of  his  employment,  the*  perpe- 
tration of  a  positive  wrong  amounting  to  willful  misconduct, 
and  such  as,  if  true,  would  support  a  finding  for  punitive  dam- 
ages against  the  defendant.  Inasmuch  as  there  are  sufficient  al- 
legations in  the  declaration  to  support  a  recovery  for  nominal 
as  well  as  punitive  damages,  it  follows  that  it  was  erroneous 
for  the  court  to  dismiss  the  case  upon  general  demurrer. 

Some  of  the  grounds  of  the  special  demurrer  were  well  taken 
and  others  were  not.    The  averments  relating  to  the  notice  al- 
leged to  have  been  given  by  the  plaintiff  to  her  husband  and  her 
expectation  in  relation  thereto  should  have  been  stricken.    The 
averments  relating  to  the  acts  of  the  plaintiff  and  occurrences 
that  transpired  after  the  plaintiff  alighted  from  the  train  and  her 
allcj^ed  mental  distress  and  that  the  conductor  could  have  backed 
the  train  from  the  Rome  &  Decatur  crossing  and  allowed  her  to 
re-embark,   which   are  objected  to  in  the  third  ground  of  the 
spedal  demurrer,   should  have  been  stricken  from  the  petition. 
In  other  respects  the  special  demurrer  was  not  well  taken. 
Judgment  reversed.    All  the  Justices  concur. 
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Indianapolis  Traction  &  Terminal  Co.  v.  Klentschy. 

(Supreme   Court   of   Indiana,   Jan.   9,   1907.) 
[79    N.    E.    Rep.   908.] 

Appeal — Verdict — Conclusiveness.^ — The  Supreme  Court  will  not  dis- 
turb a  verdict  merely  on  the  weijfht  of  the  evidence,  and  it  is  only 
when  there  is  no  evidence  on  a  material  point  that  the  court  can  in- 
terfere on  the  8:round  of  the  insufficiency  of  the  evidence. 

Carriers — Passengers — Failure  to  Pay  Fare — Effect. — A  street  rail- 
road company  offered  the  free  use  of  three  of  its  cars  to  take  mem- 
bers of  a  women's  convention  for  a  ride  about  the  city.  The  offer 
was  accepted,  and  durinj?  the  prog^ress  of  the  ride  a  collision  occurred 
between  two  of  the  cars,  by  which  one  of  the  women  was  injured. 
The  cars  were  operated  by  regular  employees  of  the  company.  Held, 
that  the  women  were  passenjj^ers,  and  the  one  injured  was  entitled  to 
recover  on  showing:  that  the  collision  was  occasioned-  by  the  neg-Ii- 
Kcnce  of  the  employees  in  charge  of  the  car;  there  being  no  contract 
relievinjf  the  company  of  risk  of  personal  injury  from  the  negligence 
of  its  employees. 

Appeal  from  Circuit  Court,  Hamilton  County ;  Samuel  R.  Art- 
man,  Special  Judge. 

Action  by  Mary  Klentschy  agfainst  the  Indianapolis  Traction 
&  Terminal  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.  Transferred  from  the  Appellate  Court  under  section 
1337u,  Burns'  Ann.  St.  1901  (Acts  1901,  p.  590).    Affirmed. 

P,  Winter,  Wm,  S,'  Christian,  and  W.  H.  Latta,  for  appellant. 
Doan  &  Orhison  and  Neal  &  Beale,  for  appellee. 

Monks,  J.  Appellee  brought  this  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  caused  by  the  negli- 
gence of  appellant  while  she  was  a  passenger  upon  one  of  its 
cars.  A  trial  of  said  cause  resulted  in  a  verdict,  and,  over  a 
motion  for  a  new  trial,  a  judgment,  in  favor  of  appellee. 

The  errors  assigned  and  not  waived  call  in  question  the  action 
of  the  court  in  overruling  appellant's  motion  for  a  new  trial. 
The  causes  assigned  for  a  new  trial  and  urged  in  this  court  as 
grounds  for  reversal  of  the  judgment  are:  "(1)  The  verdict  of 
the  jury  is  not  sustained  by  sufficient  evidence.  (2)  The  verdict 
of  the  jury  is  contrary  to  law.  (3)  The  court  erred  in  refusing 
to  instruct  the  jury  to  return  a  verdict  for  the  defendant"  It 
is  alleged  in  the  complaint,  in  substance,  that  appellant  is  a  com- 
mon carrier  of  passengers  for  hire,  and  operates  and  controls  a 
line  of  street  railroad  in  the  city  of  Indianapolis,  and  that  on 
May  14,  1903,  apoellee  was  invited  with  other  ladies  to  take 
passage  on  one  of  defendant's   cars,   which   ran   in  and  along 

*For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  passengrers,  see  third  preceding:  case,  and  foot-notes. 
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Central  avenue;  that  she  was  given  passage  upon  said  car  be- 
cause she  was  a  member  of  the  National  Council  of  Royal  Neigh- 
bors of  America  which  was  then  visiting  the  city  of  Indianapolis ; 
that  she  took  passage  upon  a  car  owned,  controlled,  and  oper- 
ated by  appellant,  and  was  riding  as  a  gratuitous  passenger  on 
said  car;  that,  while  so  riding,  appellant  carelessly,  negligently, 
and  without  warning  ran  said  car  upon  which  appellee  was  rid- 
ing mto  the  rear  end  of  another  car  of  appellant  upon  the  same 
line,  thereby  throwing  appellee  backward  against  the  rear  end 
of  said  car  and  on  the  floor,  and  thereby  inflicting  deep,  lasting, 
severe,  and  permanent  injuries  upon  her  person,  etc.;  that  said 
injuries  were  caused  solely  by  the  negligence  of  appellant  as 
aforesaid  m  causing  said  cars  to  collide.  Appellant  insists  that, 
under  the  evidence  in  this  case,  the  relation  of  carrier  and  pas- 
senger did  not  exist  between  appellant  and  appellee  at  the  time 
she  was  injured,  and  that  appellant  did  not  owe  her  any  duty  at 
said  time,  and  the  motormen  and  conductors  whose  negligence 
caused  the  injury  of  appellee  were  at  the  time  servants  of  the 
Royal  Neighbors,  and  that  appellant  was  not  responsible  for 
their  negligence.  The  general  verdict  for  appellee  necessarily 
found  that  appellant  had  the  control  of  said  cars,  conductors, 
and  motormen,  and  ran  and  operated  said  cars  through  its  said 
servants,  and  that  said  society  of  Royal  Neighbors  did  not  con- 
trol said  servants  or  manage  or  operate  said  cars,  and  that  ap- 
pellee was  a  gratuitous  passenger  on  one  of  said  cars  and  was 
injured  by  the  negligence  of  the  employees  of  appellant  as  al- 
leged in  the  complaint.  ^ 

It  is  settled  that  this  court  will  not  disturb  the  verdict  of  a 
]\iry  merely  on  the  weight  of  the  evidence.  It  is  only  when 
there  is  no  evidence  on  one  or  more  material  points  that  this 
court  can  interfere  on  the  ground  of  the  insufficiency  of  the 
evidence.  Cleveland,  etc.,  Ry.  Co.  v.  Stewart,  161  Ind.  242,  244, 
246,  68  N.  E.  170 ;  McCarty  v.  State,  127  Ind.  223,  26  N.  E.  665, 
and  cases  cited.  It  appeared  from  the  evidence  that  on  May  14, 
1903,  the  order  of  Royal  Neighbors,  composed  of  Women,  was 
holding  a  national  convention  in  the  city  of  Indianapolis ;  appellee 
being  in  attendance.  A  committee  of  said  society  solicited  a 
donation  from  appellant,  and  were  informed  by  one  of  its  officers 
that  it  could  not  make  a  donation,  but  would  give  a  free  trolley 
ride  to  the  members  of  said  society  attending  die  convention  and 
furnish  them  street  cars  for  that  purpose.  The  committee  caused 
an  invitation  to  be  given  to  the  delegates,  and  a  large  number 
of  them,  including  appellee,  availed  themselves  of  the  invitation 
and  boarded  the  cars  for  a  ride  through  the  city.  During  the 
progress  of  the  ride,  a  collision  occurred  between  two  of  the  cars, 
by  resfson  of  which  appellee  was  injured.  The  three  cars  were 
in  charge  of  the  regular  conductors  and  motormen  of  appellant, 
and  appellant  run  and  operated  said  cars  through  said  em- 
ployees. The  invitation  was  authorized  by  the  appellant's  officer 
and  was  the  invitation  of  the  appellant,  and,  when  appellee,  one 
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of  the  persons  so  invited,  took  passage  on  one  of  the  said  cars, 
she  was  a  passenger,  and  the  relation  of  carrier  and  passenger 
existed  between  appellant  and  appellee.  A  passenger  who  is 
carried  gratuitously  by  a  common  carrier  is  as  much  a  passenger 
as  if  he  were  paying  full  fare,  and  the  mere  fact  that  he  is  car- 
ried gratuitously  will  not  of  itself  deprive  him  of  his  right  of 
action  if  injured  by  the  negligence  of  the  carrier.  Russell  v. 
Pittsburg,  etc.,  Ry.  Co.,  157  Ind.  305,  312,  313,  61  N.  E.  678, 
55  L.  R.  A.  253, 87  Am.  St.  Rep.  214,  and  cases  cited ;  2  Hutchin- 
son on  Carriers  (3d  Ed.)  §§  1021,  1022;  5  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  507,  508;  6  Cyc.  Law  &  Proc.  544. 

True,  when  a  passenger  who  is  carried  gratuitously — that  is, 
as  a  favor  and  without  any  compensation  or  advantage  to  the 
carrier — ^the  carrier  may  lawfully  contract  with  him  that  he  will 
take  upon  himself  all  risk  of  personal  injury  from  the  negligence 
of  the  agents  and  servants  of  the  carrier  for  which  the  carrier 
would  otherwise  be  liable.  6  Cyc.  of  Law  &  Proc.  579 ;  2  Hutch* 
inson  on  Carriers  (3d  Ed.)  §  1075;  Payne  v.  Terre  Haute,  etc., 
Ry.  Co.,  157  Ind.  616,  62  N.  E.  472,  56  L.  R.  A.  472,  and  cases 
cited.  There  is  no  claim  in  this  case  that  appellee  entered  into 
any  such  contract  with  appellant,  or  that  she  was  carried  by  ap- 
pellant subject  to  any  such  condition  or  stipulation.  A  judgment 
in  favor  of  a  member  of  the  Royal  Neighbors  for  injury  received 
in  the  same  collision  was  sustained  by  the  United  States  Circuit 
Court  of  Appeals,  in  Indianapolis,  etc.,  v.  Lawson,  143  Fed. 
834. 

Judgment  affirmed.  * 


Louisville  &  N.  R.  Co  v.  Mulder. 

(Supreme  Court  of  Alabama,  Nov.  22,  1906.) 

[42   So.   Rep.  742.] 

Appeal — Review — Harmless  Error. — Error  in  overruling  a  demurrer 
to  a  count  of  a  complaint  is  harmless,  where  no  evidence  to  sustain 
the  count  was  introduced. 

Carriers — Passengers — Degree  of  Care-^Negligence  of  Employees.* 
— Though  the  obligation  of  a  carrier  is  not  that  of  an  insurer,  it  must 
exercise  the  highest  degree  of  care,  and  is  bound  to  protect  its  pas- 
sengers from  the  negligence  of  its  employees. 

Same — Actions — Question  for  Jury — Care  by  Employee. — In  an  ac- 
tion against  a  carrier  to  recover  for  injuries  to  plaintiff's  hand  by 
closing  a  car  door  on  it,  it  is  a  question  for  the  jury  whether  the 
conductor,  in  closing  the  door  before  seeing  that  plaintiff  had  cleared 
it,  was  exercising  due  care. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  second  preceding  cape, 
and  foot-notes. 
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Same— Contributory  Negligence — Standing  on  Platform.t — A  pas- 
^engrer,  whose  hand  was  injured  by  having  the  car  door  shut  on  it, 
is  not  as  a  matter  of  law  guilty  of  contributory  negligence  in  dis- 
obeying a  notice  forbidding  passengers  to  stand  on  the  platform, 
where  the  train  was  not  in  motion  and  he  was  in  the  act  of  entering 
the  car  after  being  stopped  on  the  platform  by  the  conductor. 

Same — Placing  on  Door  Jamb. — In  an  action  against  a  carrier  to 
recover  for  injuries  to  plaintiffs  hand  by  having  the  car  door  shut 
on  it  by  the  conductor,  it  is  a  question  for  the  jury  whether  plain- 
tiff, in  placing  his  hand  on  the  door  jamb,  was  guilty  of  contributory 
neg[ligence. 

Trial— Instructions — ^Pleading  to  Sustain. — Instructions  as  to  con- 
tributory negligence,  not  covered  by  the  plea  of  contributory  negli- 
gence, should  not  be  given. 

Appeal  from  Circuit  Ciurt,  Elmore  County;  S.  L.  Brewer, 
Judge. 
"Not  officially  reported." 

Action  by  A.  M.  Mulder  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiflF,  and  defendant  ap- 
peals.   Affirmed. 

This  was  an  action  for  damages  alleged  to  have  been  done  to 
a  passenger  in  closing  the  door  of  the  car  upon  his  hand  and 
injuring  his  fingers.  The  complaint  contained  eight  counts,  all 
in  simple  n^ligence,  except  the  fifth,  which  is  for  wanton  or 
reckless  injury.  The  negligence  laid  to  the  conductor  is  in  negli- 
gently closing  the  door,  except  in  the  eighth  count,  where  the 
negligence  is  alleged  to  consist  in  the  fact  that  the  person  in 
charge  of  the  train  was  required  to  act  both  in  the  capacity  of 
engineer  of  the  locomotive  and  cgnductor,  and  that  his  duties 
were  such  that  he  could  not  attend  to  both  without  the  neglect 
of  one,  and  that  the  injury  was  the  proximate  result  of  this 
person's  double  duty.  The  defense  interposed  was  contributory 
n^Ugence,  in  that  he  stood  on  the  platform  of  one  of  the  cars, 
with  his  back  against  the  end  of  the  car  and  his  fingers  in  the 
jamb  of  the  door,  and  in  that  he  negligently  stood  upon  the 
platform  in  violation  of  the  rules  of  defendant  forbidding  pas- 
sengers or  persons  from  riding  on  the  platform.  The  evidence 
tended  to  show  that  plaintiff  was  a  passenger  on  defendant's 
train,  and  while  such  passenger  his  hand  was  injured  by  the 
door  being  shut  upon  it.  The  evidence  was  in  conflict  as  to 
whether  or  not  he  was  standing  on  the  platform  riding,  or 
whether  he  was  attempting  to  go  into  the  car  to  be  seated,  when 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  stand  on  the  platform  of  a 
street  car  or  steam  railroad  car,  see  foot-notes  appended  to  Hewes 
'.  Chicago,  etc.,  R.  Co.  (111.),  21  R.  R.  R.  755,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  755;  foot-notes  appended  to  McDade  v.  Philadelphia 
Rapid  Transit  Co.  (Pa.),  21  R.  R.  R.  195,  44  Am.  &  Eng.  R.  Cas., 
^  S.,  195;  foot-notes  appended  to  McDonough  v,  Boston  Elcv. 
Ry.  Co.  (Mass.),  20  R.  R.  R.  611,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  641. 
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he  was  stopped  by  the  conductor,  who  requested  his  ticket,  and 
who  shut  the  door  upon  plaintiff's  hand  as  he  was  endeavoring 
to  pass  him  going  into  the  car. 

The  defendant  requested  the  general  affirmative  charge  and 
the  following  written  charges,  which  were  refused  by  the  court : 
Charge  2:  ''The  court  charges  the  jury  that  there  is  no  evidence 
that  the  fact  that  Jenkins  occupied  the  position  of  both  engineer 
and  conductor  had  any  causal  connection  with  the  injury  com- 
plained of."  Charge  3:  *'The  court  charges  the  jury  that  it 
was  not  negligence  in  Jenkins  to  close  the  door  of  tiie  coach  at 
the  time  shown  by  the  testimony."  Charge  10:  "The  court 
charges  the  jury  that  there  is  no  evidence  that  it  was  necessary 
for  the  plaintiff  to  take  the  position  he  did,  even  if  he  desired  to- 
let  the  conductor  pass."  Charge  11:  "The  court  charges  the 
jury  that,  as  shown  by  the  evidence  in  this  case,  there  was  a 
safe  place  in  which  plaintiff  could  have  stepped,  even  if  he  de- 
sired to  let  the  conductor  pass;  and,  if  he  inadvertently  chose 
that  which  brought  him  in  contact  with  the  door,  he  is  guilty  of 
contributing  to  his  own  injury,  and  cannot  recover."  Charge 
12J4 :  "If  the  jury  believe  from  the  evidence  that  the  plaintiff 
inadvertently  dropped  his  hand  in  the  jamb  of  the  door  and  was 
injured  thereby,  then  the  plaintiff  was  guilty  of  contributory 
nerfigence,  and  cannot  recover." 

There  was  verdict  and  judgment  for  plaintiff  in  the  sum  of 
$150.     The  defendant  thereupon  filed  a  motion  for  new  trial: 

(1)  Because  the  verdict  of  the  jury  is  contrary  to  the  evidence; 

(2)  because  the  court  erred  in  charging  the  jury  that  plaintiff 
was  entitled  to  recover  for  mental  pain  and  anguish,  if  at  all, 
and  there  was  no  proof  for  such  damages;  (3)  the  court  erred 
in  not  charging  the  jury  in  writing  that  plaintiff  was  guilty  of 
contributory  negligence  directly  and  proximately  causing  the 
injury  complained  of;  and  (4)  because  the  court  erred  in  not 
giving  the  defendant  the  affirmative  charge  as  requested  in  writ- 
ing.   This  motion  was  overruled. 

George  W,  Jones,  H.  L.  Golson,  and  5*.  Lamar  Fields,  for  ap- 
pellant. 

Lull  &  Tate,  for  appellee. 

Simpson,  J.  This  was  an  action  for  damages  on  account  of 
an  injury  to  the  hand  of  the  plaintiff  by  the  closing  of  the  door 
of  a  car  on  and  against  the  same  by  the  employee  of  the  defend- 
ant, who  was  acting  both  as  engineer  and  conductor.  The  first 
assignment  of  error  noticed  in  the  argument  of  appellant's  coun- 
sel is  to  the  action  of  the  court  in  overruling  defendant's  demur- 
rer to  the  eighth  count  of  the  complaint.  As  there  was  no  evi- 
dence to  sustain  this  count,  the  overruling  of  the  demurrer  to  it^ 
if  error,  was  without  injury. 

There  was  no  error  in  the  refusal  of  the  court  to  give  the 
general  charge  in  favor  of  the  defendant.  While  it  is  true  that 
the  obligation  of  a  carrier  of  passengers  is  not  that  of  an  insurer. 
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yet  it  is  held  to  the  highest  degree  of  car^,  and  is  bound  by  its 
contract  to  protect  the  passenger  against  any  injury  from  the 
negligence  of  its  employees.  Gillingham  v.  Ohio  R.  R.  Co.,  51 
Am  &  Eng.  R.  R.  Cases,  222,  225 ;  Phila.,  W.  &  B.  R.  R.  Co.  v. 
Alrord,  128  Pa.  42,  18  Atl.  391 ;  Steamboat  Co.  v,  Brockett,  121 
U.  S.  637,  645,  646,  7  Sup.  Ct.  1039,  30  L.  Ed.  1049;  N.  O.  & 
N.  E.  R.  R.  Co.  V.  Jopes,  142  U.  S.  18,  25,  12  Sup.  Ct.  109,  35 
L.  Ed.  919;  4  Elliott  on  R.  R.  §  1583;  2  Woods.  Ry.  Law,  §§ 
313,  315,  and  note  on  page  1098;  Sou.  Ry.  Co.  v.  Burgess,  143 
Ala.  364,  368,  42  South.  35.  This  being  the  law,  it  was  a  ques- 
tion for  the  jury  to  decide,  taking  into  consideration  the  posi- 
tion of  the  parties,  whether,  in  closing  the  door  before  seeing 
that  the  plaintiff  had  cleared  it,  the  conductor  was  in  the  exer- 
cise of  that  care  which  the  law  requires.  It  cannot  be  said  that 
the  defendant  was  entitled  to  the  general  charge,  because,  under 
plea  4,  the  plaintiff  was  guilty  of  contributory  negligence  in  viola- 
ting the  notice  to  passengers  not  to  stand  on  the  platform,  be- 
cause the  train  was  not*  in  motion,  and,  according  to  plaintiff's 
testimony,  he  was  not  standing  on  the  platform,  but  was  stopped 
by  the  conductor,  as  he  was  on  the  platform  endeavoring  to  get 
to  the  door,  and  was  in  the  act  of  going  in  the  door  when  he 
was  injured. 

There  was  no  error  in  the  refusal  of  the  court  to  give  charges 
2  and  10.  Mobile  Light  &  R.  R.  Co.  v.  Walsh  (Ala.)  40  So. 
560,  562,  564,  565  (charges  E,  E). 

There  was  no  error  in  the  refusal  of  the  court  to  give  charge 
3,  requested  by  defendant,  as  shown  by  what  we  have  said  in  re- 
^rd  to  the  general  charge.  The  court  cannot  say,  as  a  matter 
of  law,  that  the  plaintiff  was  guilty  of  contributory  negligence  in 
so  dropping  his  hand  that  it  was  caught  in  the  door.  That  was 
a  matter  for  the  jury  to  determine,  and  it  may  be  further  said 
that  there  is  no  plea  setting  up  this  act  of  contributory  negli- 
fi^ence. 

There  was  no  error  in  the  refusal  of  the  court  to  give  charge 
11.  requested  by  the  defendant.  There  is  no  evidence  that  the 
plaintiff  knew  the  conductor  was  about  to  close  the  door,  and  it 
cannot  be  said  that  he  was  guilty  of  contributory  negligence  in 
attempting  to  enter  the  door,  or  in  placing  his  hand  upon  the 
door  jamb  in  doing  so. 

For  the  same  reason  there  was  no  error  in  the  refusal  to 
give  charge  12 J4  requested  by  the  defendant.  Further, 'this  was 
not  covered  by  the  plea  of  contributory  negligence. 

There  was  no  error  in  the  refusal  of  the  court  to  grant  a  new 
trial.    Birmingham  Ry.  v,  Lindsey,  140  Ala.  312,  37  South.  289. 

The  judgment  of  the  court  is  affirmed. 

Tyson,  C.  J.  and  Haralson  and  Denson,  JJ.,  concur. 
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Denver  &  R.  G.  R.  Co.  v.  Whan. 

(Supreme  Court  of  Colorado,  March  4,  1907.) 

[89  Pac.  Rep.  39.] 
Carriers — Contracts — Exemption  from  Liability — ^Validity.* — A  car- 


rier, thoufifh  prohibited  from  exempting  itself  by  contract  rroiTi  lia- 
bility for  negligence  in  performing  a  service  which  it  is  its  duty  to 
perform,  may,  with  respect  to  duties  which  it  is  under  no  obliijation 
to  perform,  limit  its  liability,  and  in  such  cases  its  liability  to  one 
injured  by  its  negligence  depends  on  the  contract. 

Same — Sleeping  Cars. — A  railroad  company  is  not  a  common  car- 
rier of  the  sleepihg  cars  of  another,  and  may  impose  terms  on  which 
it  will  haul  such  cars. 

Same.t — A  conductor  in  charge  of  a  sleeping  car  hauled  by  a  rail- 
road company  under  a  contract  between  the  sleeping  car  company 
and  the  railroad  company,  who  is  on  the  car  as  an  employee  of 
the  sleeping  car  company  by  virtue  of  such  contract,  is  not  a  pas- 
senger, and  contracts  between  the  companies  and  between  the  sleep- 
ing car  company  and  the  employee,  limiting  the  railroad  company's 
liability  for  injuries  to  him,  are  not  void  as  against  public  policy, 
nor  as  against  Const.,  art.  15,  §§  6,  15,  prohibiting  a  railroad  from 
making  discriminations  in  facilities  for  transportation,  and  making 
it  unlawful  to  require  an  employee  to  discharge  his  employer  from 
liability  for  injuries  occasioned  by  negligence. 

Same. — A  railroad  company  and  a  sleeping  car  company  entered 
into  a  contract,  whereby  the  railroad  company  agreed  to  haul  the 
cars  of  the  sleeping  car  company,  and  it  agreed  that  its  employees 
injured  in  consequence  of  a  railroad  accident  should  hold  the  railroad 
company  liable  only  to  the  same  extent  that  it  would  be  liable  if 

*For  the  authorities  in  this  series  on  the  question  whether  a  car- 
rier can  limit  its  liability,  see  foot-note  appended  to  Murphy  v, 
Wells-Fargo  &  Co.  (Minn.),  21  R.  R.  R.  315,  44  Am.  &  Eng.  R.  Gas., 
N.  S.,  315;  foot-notes  appended  to  Gerry  v.  American  Exp.  Co. 
(Me.),  21  R.  R.  R.  677,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  677;  foot-notes 
appended  to  Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  19  R.  R.  R.  775, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  775;  Central  of  Georgia  Ry.  Co.  v. 
Hall  (Ga.),  19  R.  R.  R.  741,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  741; 
foot-notes  appended  to  Anderson  v.  Mobile  &  O.  R.  Co.  (Miss.), 
19  R.  R.  R.  382,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  382;  foot-notes  ap- 
pended to  Everett  v.  Norfolk  &  S.  R.  Co.  (N.  Car.),  18  R.  R.  R.  551, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  551;  Eckert  v.  Pennsylvania  R.  Co. 
(Pa.),  18  R.  R.  R.  475,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  475;  Nevins 
V.  Chicago,  etc.,  Ry.  Cp.  (Wis.),  18  R.  R.  R.  65,  41  Am.  &  En^,  R. 
Cas.,  N.  S.,  65. 

tFor  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not  passengers,  see  fourth  preceding  case,  and  foot-notes. 

For  the  authorities  in  this  series  on  the  subject  of  the  validity  of 
contracts  purporting  to  limit  a  railroad's  liability  for  injuries  to 
employees  of  a  sleeping  car  company,  see  foot-notes  appended  to 
Feldschneider  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  12  R.  R.  R.  737,  35 
Am.  &  Eng.  R.  Cas.,  N.  S.,  737;  Chicago,  etc.,  Ry.  Co.  v.  Hamler 
(111.),  19  R.  R.  R.  *e52,  Ui  Am.  ^  i/icr.  R.  Cas..  N.  vS.,  252. 
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the  employees  so  injured  were  its  own  employees.  A  contract  be- 
tween the  sleeping  car  company  and  its  conductor  stipulated  that 
the  conductor,  while  engaf^ed  in  the  performance  of  his  duties, 
should  not* have  the  right  of  a  passenger  with  respect  to  the  railroad 
company,  and  released  the  railroad  company  from  claims  for  lia- 
bility for  personal  injury.  Held,  that  the  railroad  company  was 
entitled  to  enforce  the  provisions  of  the  contract  between  the  con- 
ductor and  the  sleeping  car  company  and  avoid  a  liability  for  an 
injury  sustained   by   the   conductor. 

Appeal  from  District  Court,  City  and  County  of  Denver; 
Peter  L.  Palmer,  Judge. 

Action  by  James  A.  Whan  against  the  Denver  &  Rio  Grande 
Railroad  Company.  From  a  judgment  for  plaintiflF,  defendant 
appeals.    Reversed  and  remanded. 

Wolcott,  Vaile  &  Waterman,  B.  N.  Clarke  and  W.  W.  Field, 
for  appellant. 
B.  C,  Hilliard,  W.  T.  Rogers,  and  /.  R.  Allphin,  for  appellee. 

Gabbert,  J.  Appellee  was  employed  by  the  Pullman  Company 
as  conductor  of  the  sleeping  car  Toltec.  This  car  was  attached 
to  a  train  being  operated  by  appellant,  and  was  derailed  and 
partially  overturned,  whereby  appellee  was  injured.  He  brought 
suit  against  appellant  to  recover  damages  for  the  injuries  sus- 
tained. There  was  judgment  in  his  favor,  from  which  the  de- 
fendant appeals. 

Many  errors  are  assigned  on  the  rulings  of  the  court  at  the  trial, 
but  a  determination  of  the  questions  presented  for  consideration 
by  the  rulings  of  the  triar  court  on  the  demurrer  to  the  second 
defense  disposes  of  this  without  determination  of  the  questions 
raised  by  the  rulings  on  the  trial  of  the  case.  From  this  defense 
it  appears  that  the  defendant  had  entered  into  a  written  contract 
with  the  Pullman  Palace  Car  Company,  by  the  terms  of  which 
the  latter  agreed  to  furnish  the  defendant  sleeping  cars,  to  be 
attached  to  its  trains.  By  this  contract  it  was  provided  that  the 
Pullman  Company  should  remain  the  owner  of  such  sleeping 
cars,  and  should  have  the  right  to  collect  fares  from  passengers 
who  were  occupants  thereof  for  the  use  of  seats  and  berths 
therein;  that  if  any  of  the  Pullman  Company's  employees  en- 
R:aged  in  operating  its  cars  should  be  injured  in  consequence  of 
a  railroad  accident,  or  casualty,  when  serving  in  the  line  of  his 
duties,  the  defendant  should  only  be  liable,  if  at  all,  to  the  same 
extent  that  the  defendant  would  be  liable  if  the  employee  so  in- 
jured were  an  employee  of  the  defendant,  and  that  the  Pullman 
Company  should  save  the  defendant  harmless  to  any  greater  ex- 
tent; that  each  company  should  have  immediate  notice  from  the 
other  of  any  suit  for  such  injury  and  the  right  to'  defend  such 
suit;  and  that  the  Pullman  Company  has  been  duly  notified  of 
the  institution  of  this  action. 

It  is  alleged  that  the  sleeping  car  Toltec  was  being  hauled 
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over  the  line  of  the  defendant  under  this  contract  at  the  time  such 
car  was  derailed,  and  that  plaintiff  was  thereon  as  an  employee 
of  the  Pullman  Company.    It  is  further  alleged  that  at  the  time 
of  the  derailment  the  plaintiff  was  in  the  employ  of  the  Pullman 
Company  in  the  discharge  of  his  duties,  under  and  pursuant  to 
a  contract  of  employment,  by  the  terms  of  which  the  plaintiflF 
expressly  agreed  to  assume  all  risk  of  accident  or  injury   by 
railway  travel  or  otherwise,  incident  to  such  employment,   and 
for  himself,  his  heirs,  etc.,  forever  released,  acquitted,  and   dis- 
charged the  Pullman  Company  and  its  officers  and  agents  from 
all  claims  or  liability  of  any  nature  or  character  for  any  personal 
injury  which  he  might  receive  by  virtue  of  his  employment.      It 
is  also  alleged  that  by  this  contract  the  plaintiff  agreed  with  the 
Pullman  Company  that  his  opportunity  for  employment  was  by 
means  of  contracts  wherein  the  Pullman  Company  agreed    to 
indemnify   the   corporations   controlling  lines   of   railroad   over 
which  its  cars  w^ere  operated  against  liability  in  cases  provided 
for  in  such  contracts,  and  that  by  reason  thereof  he  ratified  the 
same,  and  agreed  to  protect  and  save  harmless  the  Pullman  Com- 
pany, with  respect  to  any  and  all  moneys  which  it  might  be  com- 
pelled to  pay,  or  any  liability  it  might  be  subject  to  under  any 
such  contract  resulting  from  his  injury,  and  that  the  contract 
between  the  plaintiff  and  the  Pullman  Company  might  be  as- 
signed to  any  railroad  company,  and  used  in  its  defense.     It  is 
further  alleged  that  plaintiff,  by  this  contract,  agreed  that,  while 
traveling  in  the  discharge  of  his  duties  as  an  employee  of  the 
Pullman  Company,  he  should  not  have  the  rights  of  a  passenger 
with  respect  to  the  corporations  over  whose  lines  of  road  the 
cars  of  the  Pullman  Company  might  be  operated,  and  that  he 
released  and  discharged  such  corporations  from  all  claims  for 
liability  of  any  nature  for  injuries  sustained  while  so  traveling 
in  such  employment.     To  this  answer  a  general  demurrer  was 
interposed  and  sustained.     The  contract  entered  into  by  plain- 
tiff with  the  Pullman  Company  as  pleaded,  in   so    far   as   it   is 
pertinent  to  consider,  is  as  follows : 

"Be  it  known:  That  I,  the  undersigned,  hereby  accept  em- 
ployment by,  and  enter  into  the  service  of,  the  Pullman  Company 
upon  the  following  express  terms,  conditions  and  agreements, 
which,  in  consideration  of  such  employment  and  the  wages 
thereof,  I  do  hereby  make,  with  said  the  Pullman  Company,  to 
wit:  *  *  * 

"Fourth.  I  assume  all  risks  of  accidents  or  casualties  by  rail- 
way travel,  or  otherwise,  incident  to  such  employment  and  serv- 
ice, and  hereby  for  myself,  my  heirs,  executors,  administrators, 
or  legal  representatives  forever  release,  acquit  and  dischai^e 
the  Pullman  Company  and  its  officers  and  employees  from  any 
and  all  claims  for  liability  of  any  nature  or  character  whatsoever 
on  account  of  any  personal  injury  or  death  to  me,  in  such  em- 
ployment or  service. 

"Fifth.    I  am  aware  that  said  Pullman  Company  secures  the 
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operation  of  its  cars  upon  lines  of  railroad,  and  hence,  my  oppor- 
tunity for  employment  by  means  of  contracts  wherein  said  the 
Pullman  Company  agrees  to  indemnify  the  corporations  of  per- 
sons owning  or  controlling  such  liens  of  railroad  against  liabil- 
it>'  on  their  part,  to  the  employees  of  said  the  Pullman  Company, 
in  cases  provided  for  in  such  contracts,  and  I  do  hereby  ratify 
all  such  contracts  made,  or  to  be  made,  by  said  the  Pullman  Com- 
pany, and  do  agree  to  protect,  indemnify  and  hold  harmless  said 
the  Pullman  Company,  with  respect  to  any  and  all  sums  of 
money  it  may  be  compelled  to  pay,  or  liability  it  may  be  subject 
to,  under  any  such  contract,  in  consequence  of  any  injury  or 
death  happening  to  me,  and  this  agreement  may  be  assigned  to 
any  such  corporation  or  person  and  used  in  its  defense. 

''Sixth.  I  will  obey  all  rules  and  regulations  made  or  to  be 
made  for  the  government  of  their  employees  by  the  corporations 
or  persons  over  whose  lines  of  railroad  the  cars  of  said  the 
Pullman  Company  may  be  operated,  while  I  am  traveling  over 
said  lines  in  the  employment  or  service  of  said  the  Pullman  Com- 
pany, and  I  expressly  declare  that  while  so  traveling  I  shall  not 
have  the  rights  of  a  passenger  with  respect  to  such  corporations, 
or  persons,  which  rights  I  do  expressly  renounce ;  and  I  hereby, 
for  myself,  my  heirs,  executors,  administrators  or  legal  repre- 
sentatives, forever  release,  acquit  and  discharge  any  and  all  such 
corporations  and  persons  from  all  claims  for  liability  of  any  na- 
ture or  character  whatsoever  on  account  of  any  personal  injury 
or  death  to  me,  while  traveling  over  such  lines,  in  said  employ- 
ment or  service.  I  have  read  and  understand  every  word  of  this 
paper." 

The  contract  between  the  defendant  and  the  Pullman  Company 
pleaded  contained  the  following  provision : 

"That  if  any  of  the  Pullman  Company's  employees  furnished 
with  any  of  its  sleeping  or  parlors  cars  operated  under  this  agree- 
ment be  injured  or  killed,  in  consequence  of  a  railroad  accident 
or  casualty,  when  serving  in  the  line  of  his  duties,  the  railroad 
company  shall  save  harmless  the  Pullman  Company  from  dam- 
a8:es,  costs  and  expenses  growing  out  of,  or  incident  to,  such 
injury  or  death,  to  the  extent  that  the  railroad  company  would 
be  liable  if  such  employee  were,  in  fact,  an  employee  of  the  rail- 
road company,  ^nd  the  Pullman  Company  shall  save  harmless  the 
railroad  company  from  such  damages,  costs  and  expenses  to  any 
greater  extent." 

A  common  carrier  may  not  exempt  itself  by  contract  from  lia- 
bility for  negligently  performing  a  service  which  it  is  its  duty 
to  perform.  Russell  v,  Pittsburg,  etc.,  R.  Co.,  157  Ind.  305,  61 
N.  E.  678,  55  L.  R.  A.  253,  87  Am.  St.  Rep.  214.  The  grounds 
upon  which  this  prohibition  rests  have  been  variously  stated  by 
the  courts,  as  that  such  an  exemption  is  against  public  policy ; 
that  the  public  is  interested  in  the  exercise  of  care  and  diligence 
on  the  part  of  the  carrier;  that  it  is  unreasonable  for  any  com- 
mon carrier  to   contract  for  the  privilege  of  being  negligent; 
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that  the  pubHc  is  concerned  with  the  life  and  security  of  its 
citizens ;  and  that  the  obligations  of  a  common  carrier  arise  from 
the  nature  of  the  business  in  which  it  is  engaged,  and,  beings  im- 
posed by  law,  it  will  not  be  permitted  to  escape  such  obligations 
by  a  contract  exempting  it  from  the  consequences  of  negligence 
in  the  transaction  of  its  business.  On  the  other  hand,  with  re- 
spect to  duties  which  it  is  under  no  obligation  to  perform,  it  may 
limit  its  liability  by  contract,  and  in  such  cases  the  liability  of 
the  carrier  to  one  injured  by  its  negligence  will  depend  upon  the 
terms  of  such  contract.  Russell  v,  Pittsburg,  etc.,  R.  R.  Co. 
supra;  C,  R.  I.  &  P.  Ry.  Co.  v,  Hamler,  215  111.  525,  74  N.  E. 
705,  1  L.  R.  A.  (N.  S.)  674,  106  Am.  St.  Rep.  187.  In  other 
words,  if  the  service  is  one  that  is  not  imposed  upon  the  carrier 
as  a  duty,  it  may  undertake  it  upon  such  terms  as  it  may  see 
fit.  According  to  many  authorities,  the  general  test,  then,  to  ap- 
ply to  contracts  of  common  carriers,  limiting  their  liability,  is 
whether  they  relate  to  duties  which  they  are  bound  to  perform, 
or  whether  they  relate  to  services  which  are  optional  for  them  to 
perform. 

The  Pullman  Company  was  operating  the  sleeping  car  Toltec 
under  a  special  arrangement  with  the  defendant.  Its  purpose  in 
so  doing  was  to  derive  revenue  from  passengers  on  the  train  of 
the  defendant  to  which  this  car  was  attached,  who  desired  to 
ride  therein.  The  money  paid  by  such  passengers  was  collected 
by  the  Pullman  Company  and  belonged  to  it.  These  collections 
were  made  by  and  the  car  was  in  the  charge  of,  the  plaintiff  as 
an  employee  of  the  Pullman  Company.  It  was  within  the  scope 
of  the  powers  of  the  defendant  to  enter  into  the  arrangement 
with  the  Pullman  Company  it  did,  but  it  was  under  no  obliga- 
tion to  do  so,  or  to  haul  the  car  of  the  Pullman  Company  for  the 
purposes  for  which  it  was  being  hauled.  Pullman  Car  Co.  v.  Mo. 
Pac.  Ry.  Co.,  115  U.  S.  587,  6  Sup.  Ct.  194,  29  L.  Ed.  499; 
Express  Companies,  117  U.  S.  1,  6  Sup.  Ct.  542,  29  L.  Ed.  791. 
The  plaintiff  was  not  riding  on  the  train  of  the  defendant  by 
virtue  of  any  personal  contract  right,  but  as  an  employee  of  the 
Pullman  Company,  and  because  of  a  contract  between  the  Pull- 
man Company  and  the  defendant.  He  was  not  a  passenger  be- 
tween the  points  the  train  was  being  operated,  and  his  occupa- 
tion of  the  car  was  but  an  incident  of  his  employment  by  the 
Pullman  Company.  The  defendant  was  under  no  obligation  ex- 
cept as  fixed  by  the  contract  between  itself  and  the  Pullman  Com- 
pany to  permit  him  to  be  upon  its  train  in  the  capacity  he  was. 
*  The  Pullman  Company  was  under  no  obligation  to  employ  him. 
The  contract  by  which  he  secured  employment  with  the  Pullman 
Company  was  deliberately  entered  into.  By  the  terms  thereof 
he  expressly  released  the  defendant  from  all  claims  for  liability 
of  any  nature  or  character  on  account  of  any  personal  injury 
while  traveling  over  its  lines  in  the  capacity  of  an  employee  of 
the  Pullman  Company.  Not  being  under  any  legal  obligation  to 
haul  the  cars  of  the  Pullman  Company  for  the  purpose  men- 
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tioned  in  its  contract  with  that  company,  and  not  being  under 
any  oblig^ation  to  transport  the  plaintiff  over  its  lines  in  the 
capacity  he  was  riding,  the  defendant  had  the  legal  right  to 
dictate  the  terms  upon  which  it  would  haul  the  cars  of  the  Pull- 
man Company  for  the  purposes  mentioned,  and  the  conditions 
under  which  its  employees  might  ride  therein  when  being  so 
hauled.  B.  &  O.  Ry.  Co.  v,  Voigt,  176  U.  S.  498,  20  Sup.  Ct. 
385,  44  L.  Ed.  560 ;  C.  R.  I.  &  P.  Ry.  Co.  v,  Hamler,  supra ; 
L.,  N.  A.  &  C.  Ry.  Co.  v,  Keefer,  146  Ind.  21,  44  N.  E.  796, 
2&  L.  R.  A.  93,  58  Am.  St.  Rep.  348 ;  Pittsburg,  etc.,  Ry.  Co.  v. 
Mahoney,  148  Ind.  196,  46  N.  E.  917,  47  N.  E.  464,  40  L.  R.  A. 
101,  62  Am.  St.  Rep.  503 ;  Russell  v.  Pittsburg,  etc.,  Ry.  Co., 
supra :  Blank  v,  I.  C.  R.  Co.,  182  111.  232,  55  N.  E.  332 ;  Mc- 
Dermon  v.  Southern  Pac.  Ry.  (C.  C.)  122  Fed.  669;  N.  Y.  C. 
&  H.  R.  Co.  V.  Difendaffer,  125  Fed.  893,  62  C.  C.  A.  1 ;  Kelly  v. 
Malott,  135  Fed.  74,  67  C.  C.  A.  548 ;  Peterson  v.  C.  &  N.  W.  R. 
Co..  119  Wis.  197, -96  N.  W.  532,  100  Am.  St.  Rep.  879;  Alex- 
ander  v,  Toronto  &  N.  R.  R.  Co.,  35  U.  C.  Q.  B.  453 ;  Blank  v, 
I.  C.  R.  Co.,  80  III.  App.  475 ;  Bates  v.  Old  Colony  R.  Co.,  147 
Mass.  255,  17  N.  E.  633;  Robertson  v.  Old  Colony  R.  Co.,  156 
Mass.  525,  31  N.  E.  650,  32  Am.  St.  Rep.  482;  C.  M.  &  St.  P. 
Rv.  Co.  V,  Wallace,  66  Fed.  506,  14  C.  C.  A.  257,  30  L.  R.  A. 
161;  Coup  V.  W.,  St.  L.  &  P.  Ry.  Co.,  56  Mich.  Ill,  22  N.  W. 
215,  56  Am.  Rep.  374. 

Such  contracts  as  we  are  considering  are  not  against  public 
policy,  and  may  be  enforced,  because  their  conditions  are  in  no 
sense  injurious  to  the  interests  of  the  public.  The  plaintiff  was 
not  compelled  to  enter  into  the  contract  in  order  to  obtain  the 
rights  of  a  passenger.  He  sought  something  more,  whereby  his 
relation,  instead  of  passenger,  was  that  of  an  employee  of  the 
Pullman  Company,  and  he  was  upon  the  train  solely  for  the  nur- 
pose  of  transacting  the  business  of  his  employer  by  virtue  of 
the  contracts  pleaded.  Perhaps,  as  a  matter  of  precaution,  we 
should  here  add  that  for  some  purposes  the  plaintiff  might  be  re- 
garded an  employee  of  the  defendant;  but  no  question  is  in- 
volved in  this  case  which  renders  it  necessary  to  consider  that 
proposition.  The  question  presented  for  our  determination  by 
the  contracts  pleaded  is  one  of  first  impression  in  this  state,  and 
we  will  add  a  few  excerpts  from  some  of  the  authorities  cited. 

In  B.  &  O.  Ry.  Co.  v,  Voigt,  the  Supreme  Court  of  the  United 
States  had  under  consideration  contracts  similar  to  those  pre- 
sented in  the  case  at  bar.  An  express  company  had  entered  into 
a  contract  with  a  railway  company  to  furnish  it  cars  for  the 
transaction  of  its  express  business,  to  be  transported  by  its  fast 
passenger  trains,  together  with  one  or  more  persons  in  charge 
of  express  packages,  known  as  express  messengers,  and  for  that 
purpose  to  be  allowed  to  ride  in  the  express  cars.  By  the  con- 
tract the  express  company  agreed  to  protect  the  railroad  com- 
pany and  hold  it  harmless  from  all  liability  it  might 
be   under    to    employees    of    the    express    company    for    any 
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injury    sustained    by    them    while    being    so    transported     by 
the     railroad     company.     Voigt  was     employed  by       the     ex- 
press  company   under   a   contract   in   writing,   signed   by    him, 
whereby  it  was  agreed  between  him  and  the  express  company 
that  he  assumed  the  risk  of  all  accident  or  injury  he  might  sus- 
tain in  the  course  of  his  employment,  and  agreed  to  indemnify 
and  hold  harmless  the  express  -company  from  any  and  all  claims 
that  might  be  made  against  it  on  his  part  for  any  damages  sus- 
tained by  him  by  reason  of  any  injury  resulting  from  the  negli- 
gence of  the  railroad  company,  and  to  execute  and  deliver   to 
the  railroad  company  a  release  of  all  claims  and  demands  and 
causes  of  action  arising  out  of,  or  in  any  manner  connected  with, 
his  employment  by  the  express  company;  and  expressly  ratified 
the  agreement  between  the  railroad  company  and  the  express 
company.     He  entered  into  this  contract  freely  and  voluntarily, 
and  obtained  the  benefit  of  it  by  securing  his  appointment  as 
messenger.     He  was  injured  in  a  collision,  and  brought  suit 
against  the  railway  company  to  recover  damages.     The  court 
said :    "The  question  we  are  asked  to  answer  is  whether  William 
Voigt,  the  defendant  in  error,  can  avoid  his  agreement  that  the 
railroad  company  should  not  be  responsible  to  him  for  injuries 
received  while  occupying  an  express  car  as  a  messenger  in  the 
manner  and  circumstances  heretofore  stated,  by  invoking  that 
principle  of  public  policy  which  has  been  held  to  forbid  a  com- 
mon carrier  of  passengers,  for  hire,  to  contract  against  responsi- 
bility for  negligence."    After  pointing  out  that  the  railway  com- 
pany was  under  no  obligation  to  enter  into  such  contract  with 
the  express  company,  in  the  course  of  the  opinion  the  court  said : 
"It  is  evident  that  by  these  agreements  there  was  created  a  very 
different  relation  between  Voigt  and  the  railway  company  than 
the  usual  one  between  passengers  and  railroad  companies.    Here 
there  was  no  stress  brought  to  bear  on  Voigt  as  a  passenger  de- 
siring transportation  from  one  point  to  another  on  the  railroad. 
His  occupation  of  the  car,  specially  adapted  to  the  uses  of  the 
express  company,  was  not  in  pursuance  of  any  contract  directly 
between  him  and  the  railroad  company,  but  was  an  incident  of 
his  permanent  employment  by  the  express  company.     He  was 
on  the  train,  not  by  virtue  of  any  personal  contract  right,  but  be- 
cause of  a  contract  between  the  companies  for  the  exclusive  use 
of  a  car.    His  contract  to  relieve  the  companies  from  any  liabil- 
ity to  him  or  to  each  other  for  injuries  he  might  receive  in  the 
course  of  his  employment  was  deliberately  entered  into  as  a  con- 
dition of  securing  his  position  as  messenger.  *  *  *  He  was  not 
asking  to  be  carried  from  Cincinnati  to  St.  Louis,  but  was  oc- 
cupying the  express  car  as  part  of  his  regular  employment,  and 
as  provided  in  a  contract,  which,  as  we  have  seen,  the  railroad 
company  was  under  no  legal  compulsion  to  enter  into." 

A  contract  in  all  respects  similar  to  the  one  in  the  case  at  bar 
was  considered  in  C,  R.  I.  &  P.  Ry.  Co.  v.  Hamler,  except  that, 
instead  of  a  conductor  of  the  Pullman  Company,  it  was  a  porter, 
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who  entered  into  such  contract,  and  sought  to  recover  damages 
from  the  railroad  company  because  of  its  alleged  negligence. 
The  court  decided  that  such  a  contract  is  valid,  and  not  void, 
as  against  public  policy,  and  stated:  "There  is  no  difference 
whatever  in  principle  between  the  case  of  a  porter  on  the  car  of 
the  Pullman  Company  and  a  messenger  in  an  express  car.  It 
is  no  part  of  the  contract  or  obligation  of  a  common  carrier  of 
passengers  to  furnish  berths  of  the  services  of  a  porter  to  make 
up  beds  or  perform  other  services  for  passengers.  *  *  *  A  rail- 
road company  in  its  business  as  a  common-  carrier  undertakes 
to  use  the  care  and  diligence  required  by  law  in  the 
transportation  of  passengers,  and  will  not  be  permitted  to  absolve 
itself  from  its  duties  by  a  stipulation  in  the  contract 
of  carriage  by  which  a  passenger  is  to  take  the  risk  of  its  negli- 
gence ;  but,  if  the  service  is  one  that  is  not  imposed  upon  it  as 
a  duty,  it  may  undertake  it  upon  such  terms  as  it  may  see  fit. 
There  can  be  no  doubt  that  the  defendant  is  not  bound  to  haul 
sleeping  cars  tendered  to  it  by  the  Pullman  Company,  with  its 
conductors,  porters,  or  other  employees.  *  *  *  The  defendant 
might  undertake  to  receive  and  haul  the  cars  of  the  Pullman 
Company,  but  in  doing  so  had  a  right  to  impose  such  terms  as 
it  might  elect.  This  has  been  the  opinion  of  the  courts  in  all 
cases  involving  such  contracts  as  the  one  here  in  question,  which 
have  been  enforced  in  case  of  express  cars,  circus  trains,  and 
Pullman  cars,  which  the  carrier  was  not  bound  to  receive  and 
haul  as  a  common  carrier." 

In  L.,  N.  A.  &  C.  Ry.  Co.  v.  Keefer,  it  was  held  (quoting  from 
the  syllabus)  :    "A  railroad  company,  in  carrying  goods  for  an 
express  company  under  a  special  agreement  with  such  company, 
is  a  private  carrier  of  goods,  and  is  not  performing  a  duty  as  a 
common  carrier."     It  was  also  decided  that:    "A  contract  be- 
tween a  railroad  company  and  an  express  company,  by  which  the 
latter  assumed  all  risks  and  damages  to  its  messengers  while  on 
the  railroad,  is  binding  upon  an  express  messenger  who  entered 
into  a  contract  with  such  express  company,  thereby  assuming  all 
risk  of  accidents  and  danger  incident  to  such  employment,  how* 
ever  occasioned."    In  the  opinion  it  was  said :   "Appellee,  when 
he  went  upon  the  appellant's  train,  and  took  charge  of  the  ex- 
press packages  in  the  baggage  car,  did  not  go  as  a  passenger, 
who  merely  desired  to  be  carried  on  the  train  from  one  point 
to  another.    Carriage  was  not  the  object  of  his  going  upon  the 
tram.    That  was  merely  incidental.    His  purpose  was  not  to  be 
upon  the  train  in  the  cars  provided  for  passengers,  but  that  he 
might  handle  and  care  for  the  property  of  his  employer  thereon 
in  the  space  set  apart  in  the  baggage  car  for  that  purpose. 
Under  the  authorities  cited,  it  was  not  the  duty  of  appellant,  as 
a  common  carrier,  to  carry  for  the  express  company  the  goods 
or  messengers  in  charge  of  them.    The  contract  between  appel- 
ant and  the  express  company  gave  it  and  its  messengers  rights 
which  appellant,  as  a  common  carrier,  could  not  have  been  com- 
Pelled  to  grant." 
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In  Russell  v,  Pittsburgh,  etc.,  R.  Co.,  a  contract  between  the 
Pullman  Company  and  a  porter  in  charge  of  one  of  its  cars,  in 
all  respects  similar  to  those  pleaded  by  the  defendant,  was  under 
consideration.     In  speaking  of  the  rights  of  one  riding  on    a 
train,  the  court  said :   "If  his  carriage  is  not  in  the  performance 
of  a  duty  imposed  upon  the  carrier  by  law,  then  it  will  depend 
upon  the  terms  of  his  particular  contract  with  the  railroad  com- 
pany, whether  or  not  there  is  any  liability."    In  speaking  of  the 
rights  of  the  porter  who  had  brought  suit  against  the  railway 
company  to  recover  damages  for  injuries  sustained,  the  court 
said:   "In  no  sense  was  the  appellee  bound  to  accept  the  appel- 
lant upon  its  trains  solely  because  he  accompanied  a  palace  car 
tendered  by  the  Pullman  Company,  for  the  obvious  reason  that 
the  carrier  was  under  no  legal  obligations  to  accept  and  haul 
the  sleeping  car  itself.    Counsel  for  appellant  urge  the  argument 
that  it  is  customary  for  sleeping  cars  to  be  attached  to  railway 
trains,  thus  affording  a  great  convenience  to  travelers,  and  hence 
the  carrier  is  not  proceeding  outside  of  its  regular  business  in 
accepting  such  coaches;  but  counsel  fail  to  distinguish  between 
a  departure  from  the  legitimate  business  of  a  carrier  and  the 
doing  of  an  act,  which,  though  within  the  general  scope  of  its 
powers,  is  not  imposed  upon  it  as  a  duty.    It  would  be  no  ground 
for  an  action  of  quo  warranto  against  the  railroad  corporation 
that  it  has  transported  circus  cars,  or  express  cars,  over  its  line, 
or  that  a  street  car  company  has  received  for  carriage  a  bag  of 
specie;  but  no  one  would  seriously  contend  that  these  acts  are 
such  as  the  carrier  must  perform.    He  may  perform  them ;  but, 
if  he  refuse,  he  cannot  be  proceeded  against  as  for  a  violation 
of  his  common-law  duty.    If  he  does  agree  to  perform  them,  he 
may  stipulate,  especially,  how  far  his  liability  for  negligence  shall 
extend." 

Peterson  v.  C.  &  N.  W.  R.  R.  Co.,  is  another  case  wherein  an 
express  messenger  sought  to  recover  for  injuries  sustained  at 
the  hands  of  the  railway  company,  while  traveling  as  an  express 
messenger  under  a  contract  similar  to  those  under  consideration. 
The  court  said:  "The  general  question  presented  in  this  case 
is  whether  a  railway  company  can  be  relieved  by  contract  from 
liability  to  an  express  messenger  for  personal  injuries  suffered 
by  him  while  riding  on  its  train,  in  performance  of  his  duty; 
such  injuries  being  proximately  caused  by  the  ordinary  negli- 
gence of  the  employees  of  the  company" — ^and,  in  disposing  of 
the  question,  pertinently  stated:  "The  express  messenger  is  not 
a  person  who  has  applied  to  a  common  carrier  for  transporta- 
tion, and  is  entitled  to  that  transportation  without  condition  upon 
payment  of  his  fare;  but  a  person  who  voluntarily  goes  upon  a 
train,  not  for  transportation,  but  to  transact  certain  business  for 
the  express  company,  which  it  is  allowed  to  transact,  not  because 
the  railroad  company  is  a  common  carrier,  but  because  of  the 
contract  between  the  express  company  and  the  railroad  company, 
by  which  the  express  company  and  its  messengers  were  granted 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S  79 

Denver  &  K.  G.  K.  Co.  v.  Whan 

■ 

rights  which  the  railroad  company  could  not  be  compelled  to 
grant,  as  a  common  carrier." 

McDermon  v.  Southern  Pacific  Ry.  Co.,  is  another  case 
wherein  a  Pullman  car  porter  soug^ht  to  recover  damages  from 
a  railroad  company  by  reason  of  injuries  sustained.  He  had 
also  entered  into  a  contract  of  the  same  nature  as  those  under 
consideration.  The  learned  judge  quoted  from  Dohovan  v. 
Pennsylvania  Co.,  120  Fed.  215,  57  C.  C.  A.  362,  61  L.  R.  A. 
140,  the  following:  "A  railroad  company  is  not  a  common  car- 
rier of  common  carriers  of  passengers.  It  owes  no  duty  to 
sleeping  car  companies  to  haul  their  cars  and  clerks  and  porters, 
and  may  therefore  exempt  itself  from  liability  for  negligence" 
—and,  continuing,  said:  "I  am  unable  to  pe;fceive  any  difference 
in  princ}t)le  between  the  porter  on  a  car  of  the  Pullman  Company 
and  that  of  a  messenger  in  an  express  car.  The  porter  is  hired 
and  paid  by  the  Pullman  Company.  He  is  subject  to  its  orders, 
and  alone  under  its  control." 

C,  M.  &  St.  P.  Ry.  Co.  V,  Wallace  was  a  case  where  the  rail- 
road company  made  a  special  contract  with  the  proprietor  of  a 
circus  to  haul  a  special  train  owned  by  the  latter.  By  the  con- 
tract it  was  stipulated  that  the  railroad  company  should  not  be 
liable  for  any  damages  to  the  persons  or  property  of  the  circus 
company,  from  whatever  cause.  It  was  held  that  the  railroad 
company  acted  as  a  private,  and  not  as  a  common,  carrier,  and 
that  as  such  it  had  the  right  to  make  the  contract  stipulating 
against  liability  for  damages.  The  writer  of  the  opinion  quoted 
from  Hutchinson  on  Carriers  (2d  Ed.)  §  44,  as  follows:  "A 
common  carrier  may,  however,  undoubtedly  become  a  private 
carrier  or  a  bailee  for  hire,  when,  as  a  matter  of  accommonda- 
tion  or  special  engagement,  he  undertakes  to  carry  something 
which  it  is  not  his  business  to  carry.  The  relation  in  such  a  case 
is  changed  from  that  of  a  common  carrier  to  that  of  a  private 
carrier,  and,  where  this  is  the  effect  of  a  special  arrangement, 
a  carrier  is  not  liable  as  a  common  carrier,  and  cannot  be  pro- 
ceeded against  as  such."  Railway  Co.  v.  Lockwood,  17  Wall. 
(U.  S.)  357,  21  L.  R.  A.  627,  was  also  quoted  from,  with  ap- 
proval, as  follows:  "A  common  carrier  may  undoubtedly  be- 
come a  private  carrier  or  bailee  for  hire,  when,  as  a  matter  of 
accommodation  or  special  engagement,  he  undertakes  to  carry 
something  which  it  is  not  his  business  to  carry." 

The  power  of  a  common  carrier  to  limit  its  liability  for  negli- 
gence should  be  confined  to  the  narrowest  possible  limits,  and 
perhaps  no  general  rule  can  be  formulated  which  would  serve  as 
a  test  in  determining  the  validity  of  special  contracts  between 
carriers  and  others  by  whicti  the  former  undertake  to  limit  their 
liability  in  this  respect.  For  these  reasons  we  do  not  wish  to  be 
understood  as  unqualifiedly  assenting  to  the  doctrine  that  when 
.  a  common  carrier  contracts  to  do  something  within  the  scope  of 
its  powers,  but  which  by  law  it  is  not  required  to  do,  it  may 
exempt  itself  from  the  consequences  of  negligence  in  the  per- 
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formance  of  such  services.    Each  case  must  necessarily  depend 
more  or  less  upon  its  own  circumstances.    Counsel  for  plaintiff 
contend  that  he  was  entitled  to  all  the  rights  of  a  passenger  with 
respect  to  his  safety.     It  certainly  cannot  be  successfully  con- 
tended that  plaintiff  was  a  passenger,  because  he  was  not  upon 
the  train  for  the  purpose  of  being  transported  to  any  particular 
point  along  the  line  of  the  road  over  which  the  defendant  was 
operating  its  train.    The  fact  that  a  person  is  lawfully  upon   a 
train  does  not  necessarily  constitute  him  a  passenger,  nor  entitled 
to  the  rights  of  one.    An  employee  upon  a  train  whose  dut>'  it 
is  to  as*sist  in  operating  it  is  lawfully  thereon,  and  by  virtue  of 
his  employment  travels  from  one  point  to  another  on  the  line 
ai  the  road,  but  that  jdoes  not  make  him  a  passenger,  nor  entitled 
to  the  rights  of  one.    In  cases  like  the  one  at  bar,  the  particular 
purpose  for  which  one  is  upon  a  railroad  train  by  and  with  the 
consent  of  the  catrier  operating  it  measures  the  right  of  the- 
carrier  to  limit  its  liability  to  the  person  riding  upon  its  train  for 
such  purpose.    As  we  have  said,  the  plaintiff  was  not  a  passenger. 
He  was  upon  the  train  for  a  particular  purpose.    He  had  no  right 
to  be  there  for  that  purpose,  except  by  and  with  the  consent  of 
the  defendant,  and  hence  it  had  the  right  to  fix  the  terms  upjon 
which  it  would  permit  him  to  ride  upon  its  train  for  that  purpose. 

Counsel  for  plaintiff  cite  a  great  many  authorities  in  support 
of  their  contention  that  he  was  entitled  to  the  rights  of  a  pas- 
senger. So  far  as  applicable  to  the  present  case,  they  are  to  the 
effect  that  a  common  carrier  cannot  limit  its  liability  in  the  dis- 
charge of  duties  imposed  by  law,  and  that  the  contracts  of  the 
kind  under  consideration  are  void,  because  against  public  policy. 
In  other  words,  the  many  authorities  cited  are  only  in  point  in 
so  far  as  they  announce  the  law  applicable  when  the  relationship 
of  carrier  and  passenger  is  established,  or  that  contracts  of  the 
character  under  consideration  cannot  be  enforced.  With  respect 
to  the  many  cases  cited  of  mail  agents  who  were  permitted  to  re- 
cover damages  for  injuries  sustained  while  riding  upon  a  train 
in  the  discharge  of  their  duties,  it  appears  that  their  rights,  in 
many  instances  at  kast,  were  grounded  upon  the  proposition  that 
the  statutes  of  the  United  States  require  railroad  companies  to 
carry  the  mails  and  transport  the  persons  in  charge,  and  that 
the  common  carrier  could  impose  no  conditions  not  imposed  by 
law.  We  do  not  understand  counsel  for  plaintiff  to  contend  that 
the  Voigt  Case  is  not  directly  in  point;  but  they  say  that  it  is 
opposed  to  the  great  weight  of  authority,  and  cite  many  cases 
which  are  contrary  to  the  decision  in  that  case.  Whatever  might 
be  the  result  of  a  numerical  comparison  of  the  cases,  deciding 
the  questions  involved  in  this  case,  ^ pro  and  con,  we  think  we 
should  be  controlled  by  the  decision  of  the  Supreme  Court  of  the 
United  States  on  these  questions,  if  there  be  no  provisions  of  the 
law  of  our  state  which  renders  it  inapplicable. 

It  is  urged  by  counsel  for  plaintiff  that,  by  virtue  of  sections 
6  and  15  of  article  15  of  the  Constitution,  the  contracts  in  ques- 
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tion  cannot  be  upheld.  The  evident  purpose  of  section  6  was  to 
prevent  discrimination.  There  is  no  question  of  that  character 
involved  in  this  case.  Section  IS  says  that  a  contract  of  an  em- 
ployee to  release  his  employer  from  liability  for  the  negligence 
of  the  latter  shall  be  void.  Counsel  for  plaintiff  assert  no  rights 
under  this  provision,  further  than  to  urge  that,  because  of  its 
presence  in  the  Constitution,  we  should  hold  contracts  of  the 
character  under  consideration  void,  as  against  public  policy.  We 
do  not  wish  to  be  understood  as  construing  this  provision ;  but 
it  docs  not  purport,  nor  is  it  claimed,  so  far  as  the  railroad  com* 
pany  is  concerned,  to  cover  contracts  of  the  kind  pleaded,  and 
we  do  not  see  how  it  can  have  any  bearing  upon  the  question  of 
public  policy  with  respect  to  contracts  of  a  totally  different  char- 
acter from  those  contemplated. 

It  is  also  urged  by  counsel  for  plaintiff  that  lys  contract  with 
the  Pullman  Company  is  to  the  effect  that  he  would  indemnify 
and  hold  it  harmless  with  respect  to  any  and  all  sums  of  money 
which  it  might  be  compelled  to  pay  under  its  contract  with  the  de- 
fendant company  by  reason  of  any  injuries  he  might  receive, 
and  that  his  contract  might  be  assigned  to  the  railroad  company, 
and  used  in  its  defense.  Upon  this  assumption  it  is  argued  that 
the  contract  is  one  merely  to  indemnify  the  Pullman  Company, 
that  the  defendant  company  has  no  interest  therein,  and  it  does 
not  appear  to  have  been  assigned.  We  dp  not  think  the  para- 
graph of  the  contract  of  the  plaintiff,  or  the  one  between  the 
Pullman  Company  and  the  defendant  company  upon  which  this 
argument  is  based,  are  the  ones  to  consider  in  determining  what 
the  rights  of  the  defendant  company  may  be  under  the  contracts 
pleaded.  By  the  sixth  paragraph  of  his  contract  the  plaintiff  ex- 
pressly agreed  that  while  traveling  over  the  lines  of  the  railroad 
company  upon  which  the  Pullman  Company  operated  its  cars,  in 
tfie  employment  of  the  Pullman  Company,  he  should  not  have  the 
rights  of  a  passenger  with  respect  to  such  railroad  companies, 
and  released  the  latter  "from  all  claims  for  liability  of  any  nature 
or  character  whatsoever,  on  account  of  any  personal  injury  or 
death  to  me  while  traveling  over  such  lines  in  said  employment 
or  service."  This  contract  was  made  and  was  intended  for  the 
benefit  of  the  railroad  companies  over  which  the  cars,  of  the  Pull* 
man  Company  might  be  hauled  in  accordance  with  its  contract 
with  such  railroad  companies.  The  defendant  railroad  company 
was  one  of  the  companies  for  whose  benefit  this  contract  was 
made.  That  -was  one  of  its  objects,  and  the  defendant  railroad 
company  can  therefore  take  advantage  of  and  enforce  its  provi- 
sions. This  identical  question  was  under  consideration  by  the 
Supreme  Court  of  Indiana  in  Russell  v.  Pittsburgh,  etc.,  R.  R. 
Co.,  supra,  wherein  it  was  said:  "But  appellant  (plaintiff  below, 
who  had  executed  the  contract)  contends  that,  inasmuch  as  ap- 
pellee (the  defendant  railroad  company)  was  not  a  party  to  the 
contract  exempting  transportation  companies  from  liability  for 
negligence,  it  cannot  take  advantage  of  its  terms.    The  contract 
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referred  generally  to  transportation  cdmpanies  over  whose  lines 
the  Pullman  Company  should  run  its  cars.  This  comprehended 
the  appellee,  and,  as  the  contract  was  prima  facie  for  the  benefit 
of  the  appellee,  it  will  be  presumed  to  have  accepted  its  provi- 
sions, and  it  may  now  claim  its  advantages  as  one  in  whose  in- 
terest the  agreement  was  executed" — ^and  concluded  by  saying; 
"A  contract  of  release  made  between  the  appellant  and  the-  Pull- 
man Company  inured  to  the  benefit  of  the  appellee  referred  to 
generally  therein,  and  its  provisions  can  be  taken  advantage  of 
by  the  latter  in  this  action." 

For  the  error  of  the  court  in  sustaining  the  demurrer  to  the 
second  defense,  the  judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  the  views  expressed  in  this  opinion. 

Reversed. 

The  Chief  Justice  and  Campbell,  J.,  concur. 


BoisEN  V.  CoBBS  &  Mitchell,  Inc. 

(Supreme  Court  of   Michigan,   March   12,   1907.) 

[Ill  N.  W.  Rep.  82.] 

Carrieni — Injuries  to  Passengers — Agency  of  Conductor — Risks  As- 
sumed by  Passeni^^er.* — A  company  operating  a  railroad  for  logging 
and  other  private  purposes,  which  did  not  solicit  passenger  traffic, 
had  no  passenger  cars  or  train  schedule,  and  whose  conductors 
were  expressly  instructed  not  to  allow  passengers  to  ride  elsewhere 
than  in  the  caboose,  owed  no  duty  to  provide  for  the  safety  of  a 
person  riding  in  disobedience  of  such  instruction,  and  was  not  liable 
for  injuries  to  a  person  contracting  with  one  of  its  conductors  to  be 
carried  in  a  caboose  to  his  destination,  who  was  subsequently  directed 
by  such  conductor  to  finish  his  journey  upon  a  flat  car. 

Error  to  Circuit  Court,  Charlevoix  County;  Frederick  W. 
Mayne,  Judge. 

Action  by  Nels  Boisen  against  Cobbs  &  Mitchell.  From  a 
judgment  for  plaintiff,  defendant  brings  error.  Reversed,  and 
new  trial  granted. 

Argued  before  Grant,  Blair,  Montgomery,  Ostrander,  and 
Hooker,  JJ. 

Crane  &  Morris,  for  appellant. 
J.  M,  Harris,  for  appellee. 

Blair,  J.  Defendant  corporation  is  organized  for  "the  pur- 
chase, manufacture  and  sale  of  all  kinds  of  forest  products  and 
the  utilization  of  the  waste  thereof,  the  manufacture  and  sale  of 
salt  and* the  buying  and  selling  of  all  kinds  of  merchandise.*'    As 

♦For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not,  passengers,  see  preceding:  case,  ard  foot-notes. 
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an  incident  to  its  business,  it  operates  a  logging  railroad,  upon  the 
main  line  of  which  it  authorizes  the  conductors  of  its  trains  to  re- 
ceive passengers  for  hire,  and  furnishes  them  with  tickets  or  slips 
to  be  given  to  passengers  upon  payment  of  fare.    Defendant  has 
no  passenger  cars,  and  its  instructions  are.  that  passengers  must 
ride  in  the  caboose,  and  not  elsewhere.     It  does  not  solicit  pas- 
senger traffic,  has  no  train  schedule,  and  the  movement  of  its 
trains  is  governed  solely  by  the  demands  of  its  private  business. 
The  conductors  are  expressly  instructed  not  to  accept  passengers 
for  points  on  the  branches  from  the  main  line  running  in  to  the 
lumber  camps.    On  September  13,  1904,  plaintiff  entered  the  ca- 
boose to  take  passage  to  camp  29  on  defendant's  Petoskey  Branch 
to  deliver  some  clothing  to  its  employees  there.    The  train  was 
composed  of  a  locomotive,  a  caboose,  a  trailer,  and  four  flat  bark 
cars.    The  conductor  collected  plaintiff's  fare.    "I  asked  him  if 
he  was  going  to  camp  29.    He  said  he  was  going  right  over  there. 
He  said  that  the  caboose  was  going  over.    I  gave  him  $1  and  he 
pave  me  75  cents  back."    About  half  a  mile  from  camp  29  the  ca- 
boose was  switched  in  onto  another  track,  and  plaintiff  was  in- 
formed by  the  conductor  that,  if  he  wanted  to  proceed  to  camp 
29,  he  would  have  to  ride  on  a  certain  flat  car,  which  the  con- 
ductor pointed  out  to  him.    Plaintiff  got  upon  the  car  indicated, 
which  was  the  farthest  car  from  the  engine  which  was  pushing 
the  train,  but  was  the  first  car  of  the  train  in  the  direction  of 
camp  29.    The  conductor  sat  upon  the  same  car  with  the  plain- 
tiflF,  and  near  to  him.     Near  the  switch  where  the  caboose  was 
left,  there  is  a  rising  grade  for  a  short  distance,  and  the  grade 
then  descends  towards  camp  29.    After  the  train  had  reached  the 
top  of  the  grade,  and  was  just  descending,  the  train  broke  in  two, 
the  car  upon  which  plaintiff  was  riding  collided  with  a  box  car 
standing  on  the  track,  and  he  was  seriously  injured.    The  train 
was  running  at  the  rate  of  about  four  miles  an  hour.    The  con- 
ductor jumped  and  shouted,  and  motioned  to  plaintiff  to  jump. 
Plaintiff  did  not  understand  the  conductor,  and  did  not  realize 
the  danger  he  was  in  till  too  late  to  save  himself.    Immediately 
after  the  accident  the  draught  iron  of  one  of  the  flat  cars  was 
found  on  the  track  near  where  the  train  broke  in  two.    The  key 
which  goes  through  a  slot  in  the  end  of  the  draught  iron  and 
the  ring  which  is  inserted  in  a  hole  in  the  lower  end  of  the  key 
for  the  purpose  of  holding  the  draught  iron  in  place  were  not 
found.    About  a  month  before  the  accident  plaintiff  and  a  com- 
panion had  ridden  over  this  Petoskey  Branch  on  a  flat  car  with  the 
same  conductor  from  camp  23,  on  the  main  line,  to  camp  29  and 
back  again,  and  had  paid  10  cents  each  for  fare.    Excursions  are 
run  from  time  to  time  over  this  road.     On  Saturdays  the  com- 
pany carries  men  free  who  desire  to  trade  at  its  store  in  Spring- 
vale.    Conductors  were  required  to  account  to  the  office  at  the 
end  of  the  month  for  money  collected  from  fares.     They  kept 
such  money  in  a  place  by  itself,  but  kept  no  record  of  it  at  all. 
The  conductors  turn  the  money  that  they  collect  into  the  office  at 
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Boyne  Falls,  and  from  there  it  ^oes  to  Cadillac.    There  is  an  ac- 
count kept  of  it  by  the  company. 

The  court  submitted  the  case  to  the  jury  under  the  second 
count  of  the  declaration,  alleging  that  it  was  the  duty  of  the  de- 
fendant "to  furnish  plaintiff  with  a  reasonably  safe  car  on  which 
to  ride,  and  to  reasonably  equip  and  operate  its  said  train  so  that 
it  might  and  would  be  safe  for  plaintiff  to  ride  thereon,  *  =►.  * 
yet  the  said  defendant  negligently  and  carelessly  disregarding  its 
said  duties,  did  not  then  and  there  furnish  the  plaintiff  with  a  safe 
place  to  ride,  and  did  not  then  and  there  carefully  and  prudently 
and  safely  furnish,  equip,  and  operate  its  said  train,  but,  on  the 
contrary,  by  its  said  officers  and  agents,  proceeded  to  and  did 
carelessly  and  negligently  undertake  to  carry  said  plaintiff  upon 
a  train  with  faulty  and  imperfect  couplings  between  the  cars 
composing  said  train,  and  which  would  and  did  uncouple  by  the 
operation  of  said  train,"  etc.  By  motions  to  direct  a  verdict  and 
for  a  new  trial,  and  by  exceptions  and  proper  assignments  of 
errors,  defendant  raises  questions  stated  by  its  counsel  as  follows : 

(1)  Was  the  plaintiff  a  passenger  at  the  time  of  the  accident? 

(2)  Was  there  any  evidence  of  negligence  on  the  part  of  the  de- 
fendant? (3)  Was  the  risk  of  injury  assumed  by  the  plaintiff? 
(4)  Was  the  plaintiff  guilty  of  contributory  negligence?  (5) 
Was  it  the  duty  of  the  defendant  to  safely  carry  the  plaintiff  on 
its  branch  road  to  camp  29?  (6)  Was  it  error  to  exclude  the 
evidence  offered  by  the  defendant?  (7)  Was  the  argument  of 
plaintiff's  counsel  reversible  error?  (8)  Should  the  motion  for 
new  trial  have  been  granted?"  We  are  of  the  opinion  that  a 
verdict  should  have  been  directed  for  the  defendant.  Under  the 
circumstances  of  this  case  the  defendant  owed  no  duty  to  the 
plaintiff  to  provide  for  his  safety  when  riding  elsewhere  than  in 
the  caboose,  and  he  must  be  held  to  have  assumed  the  risk  of  any 
injury  which  occurred  to  him  in  consequence  of  his  riding  on  the 
flat  car.  It  is  conceded  that  defendant  was  not  a  common  carrier 
of  passengers,  and  the  court  so  instructed  the  jury.  Defendant 
was  under  no  obligation  to  receive  and  carry  any  particular  per- 
son as  a  passenger,  or  to  carry  passengers  at  all.  If  it  chose  to 
carry  passengers,  it  had  a  right  to  determine  where  they  should 
ride.  It  had  determined  in  this  case  that  passengers  should  be 
carried  in  the  caboose  alone,  and  not  elsewhere,  and  had  so  in- 
structed its  conductors.  The  case  is  barren  of  evidence  that  de- 
fendant knew  that  its  instructions  were  disobeyed,  and  that  pas- 
sengers were,  even  occasionally,  carried  on  flat  cars.  That  there 
was  actual  notice  to, defendant  is  not  claimed,  and  the  fact  that 
plaintiff  and  a  companion  had  once  ridden  upon  a  flat  car  falls 
far  short  of  charging  the  defendant  with  notice  of  such  a  practice. 
The  fact  that  the  company  received  from  its  conductors  money, 
a  portion  of  which  had  been  paid  by  persons  riding  on  flat  cars, 
was  no  evidence  of  notice  to  the  company  in  the  absence  of  some 
evidence  to  indicate  its  improper  source.  There  is  no  such  evi- 
dence in  the  record.    The  plaintiff's  contract,  as  stated  by  him- 
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self,  was  that  he  was  to  be  carried  in  the  caboose  to  his  destina- 
tion.   It  might  well  be  held  that  this  contract  was  within  the 
scope  of  the  conductor's  agency,  since  he  was  authorized  to  and 
did  carry  passengers  in  the  caboose  on  defendant's  railroad,  and 
limitations  of  his  authority  to  particular  parts  of  the  road  were 
not  known  to  plaintiff.    But  the  conductor's  direction  to  plaintiff 
to  finish  his  journey  upon  the  flat  car  was  not  within  the  scope  of 
his  agency.    He  was  expressly  prohibited  from  allowing  passen- 
gers to  ride  upon  the  fiat  cars.    The  defendant  did  not  permit 
passengers  to  ride  upon  its  flat  cars  upon  any  part  of  its  road. 
The  flat  cars  were  not  designed  for  or  adapted  to  the  carriage 
of  passengers,  but  for  hauling  logs,  bark,  and  other  products  of 
defendant's  principal  business.    They  were,  in  themselves,  notice 
to  all  who  saw  them  that  they  were  not  intended  for  the  carriage 
of  passengers,  and  the  act  of  the  conductor  in  directing  the  plain- 
tiflF  to  ride  upon  the  flat  car  was  obviously  outside  of  the  appar- 
ent, as  well  as  the  actual,  scope  of  his  agency.     The  case  of 
Greenfield  v.  D.  &  M.  R.  Co.,  133  Mich.  557,  95  N.  W.  546,  is 
distinguishable  from  the  present  case,  in  that  the  defendant  was 
a  common  carrier  of  passengers,  and  there  was  evidence  that 
defendant  had  waived  its  rule  forbidding  the  carrying  of  pas- 
sengers on  freight  trains  without  a  permit.     The  judgment,  in 
the  present  case  can  only  be  sustained  by  holding  that  the  agent 
had  authority  to  bind  his  principal  because  the  act  was  within  the 
scope  of  his  employment. 

We  are  also  of  the  opinion  that,  if  the  plaintiff  had  otherwise 
made  a  case,  there  was  not  sufficient  evidence  of  negligence  on 
the  part  of  the  defendant  to  authorize  the  submission  of  that 
question  to  the  jury.     Defendant  put  in  testimony  tending  to 
show  an  inspection  in  the  morning  of  the  day  in  question  of  the 
car  whose  draught  iron  pulled  out,  and  that  the  draught  iron 
apparatus  was  in  proper  condition.    The  cross-examination  of  the 
inspector  tended  to  discredit  his  testimony  that  he  made  an  in- 
spection.    Assuming  that  the  jury  would  be  warranted  in  dis- 
carding his  testimony,  there  would  be  no  direct  evidence  in  the 
case  as  to  the  condition  of  the  draught  iron  apparatus  at  the  time 
plaintiflF  entered  upon  his  journey.     Neither  was  there  any  cir- 
cumstantial evidence  as  to  the  condition  of  the  apparatus  at  that 
time,  unless  the  fact  that  the  key  and  ring  were  missing  was  such 
evidence.    It  is  conceded  that  the  key  must  have  been  in  its  place 
up  to  the  time  that  the  caboose  was  switched  out  and  left,  since, 
otherwise,  the  car  in  question  would  not  have  followed  the  en- 
gine.   It  IS  contended,  however,  that  it  does  not  follow  that  the 
ring  was  in  its  place,  and  that  there  was  no  proof  of  any  unusual- 
concussion  to  account  for  breaking  the  key.    As  stated  by  plain- 
tiffs counsel :     "There  was  no  jerk,  no  rapid  running  to  break 
the  key,  and  the  key  was  not  found  by  any  of  the  witnesses,  and 
was  not  produced  upon  the  trial,  although  the  roadbed  was  'clear 
as  the  carpet'  on  the  floor.    If  the  key  had  been  in  there  and  se- 
cured, as  it   was   designed  to  be,  it  could  not  have  come  out. 
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There  was  no  extra  jerk  or  pull ;  in  fact,  no  pull,  but  a  slight  one, 
to  break  it.     The  ordinary  mind,  from  these  circumstances,  can 
conclude  but  one  of  two  things.     Either  the  key  was  not  in  its 
place  and  secure,  or,  if  there,  it  was  so  worn  or  split  as  not  to 
have  strength  enough  to  haul  these  three  empty  flat  cars,  and  an 
ordinarily  careful  inspection  would  have  shov;n  this."    The  only 
evidence  as  to  a  search  for  the  key  and  ring  limits  the  search  to 
the  track  between  the  point  of  collision  and  the  top  of  the  hill,  and 
the  fact  that  no  trace  of  them  was  found  there  indicates  that  the 
key  must  either  have  pulled  out  from  lack  of  a  ring  to  hold  it  in 
place,  or  have  been  broken  between  the  top  of  the  hill  and  the 
switch  where  the  caboose  was  left.     The  engineer  testified  that 
he  set  the  brake  on  his  engine  before  pushing  the  cars  up  the 
grade  from  the  switch.     "And,  when  I  set  the  brake  there,  the 
slack  ran  out,  and  the  recoil  from  the  springs,  of  course,  they 
came  back  again,  so  that  everything  was  in  complete  working 
order  at  that  time.    Q.  What  was  your  idea  in  setting  the  brake 
on  that  occasion?    A.  Why,  of  course,  to  stop  my  train  and  to  see 
that  my  brake  was  working  all  right  before  I  went  up  that  hill. 
*     *     *     Q.  Now,  in  the  operation  of  the  train  with  this  key 
through  the  end  of  the  pin,  as  it  would  be  when  in  proper  posi- 
tion, any  force  applied  to  the  train  to  separate  the  drawhead 
from  the  car — drawhead  and  pin  from  the  cars  by  cutting  off  of 
the  key  or  the  breaking  out  of  the  hole  in  the  pin — whether  or  not 
it  would  cause  such  a  jar  or  pull  upon  the  train  as  to  make  the 
motion  perceptible  on  the  engine?    A.  Why,  I  have  seen  these 
keys  break  before  now  when  you  would  take  a  hard  pull  on  them, 
and  they  would,  apparently,  be  all  right  with  you,  the  least  little 
jerk  would  break  them.    In  the  course  of  time  they  will  crystal- 
lize, the  same  as  other  iron  will  crystallize,  and  it  is  liable  to  snap 
right  off.    Then,  again,  it  will  wear  a  long  time.    It  crystallizes 
the  same  as  any  shaft  in  the  mill  will  crystallize  in  a  box  and 
break.    Q.  How  long,  in  your  judgment,  will  a  key,  or  piece  of 
iron  used  as  a  key  in  the  end  of  a  draw  pin,  continue  in  that  posi- 
tion at  the  ordinary  work  and  usage  that  it  receives — remain 
before  this  crystallization  that  you  speak  of  takes  place  ?    A.  That 
is  a  very  hard  question  to  answer.    Q.  Well,  there  is  a  minimum 
length  of  time  and  a  maximum  ?    A.  Well,  not  that  I  really  know, 
sir :  but  I  have  had  experience  with  different  pieces  of  steel  and  I 
have  seen  them  crystallize  in  a  very  short  time ;  then,  again,  they 
would  run  for  years  before  they  would  crystallize.    Q.  When  this 
crystallization  takes  place,  is  it  apparent  to  a  person  of  experi- 
ence in  the  handling  of  steel  or  iron?    A.  No;  it  is  not.    There 
can't  any  one  tell  when  it  crystallizes,  unless  it  opens  a  break. 
Then  it  shows  in  a  certain  way  that  it  is  crystallized.    Q.  Could 
that  be  tested  by  taking  it  and  pounding  it — testing  it  with  a 
hammer?    A.  Well,  that  might  be  all  right  if  they  would  take  it 
out  and  test  it.    Q.  When  you  say  you  have  seen  it  break  in  a 
very  short  time,  what  would  you  call  a  short  time  ?    A.  Oh,  three 
or  four  months."     The  plaintiff's  declaration  does  not  allege  a 
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neglig-cnt  failure  to  perform  the  duty  of  inspection,  but  charges 
n^ligpence  in  undertaking  to  carry  plaintiff  upon  a  train  with 
faulty  and  imperfect  couplings  between  the  cars,  which  would 
ancouple  by  the  operation  of  the  train.  But  failure  to  inspect 
would  not  render  the  defendant  liable,  unless  there  was  proof  of 
some  defect  which  such  inspection  would  have  disclosed. 
Whether  the  key  pulled  out  because  there  was  no  ring  in  it  when 
the  trip  commenced;  whether  the  ring  spread  or  broke  on  the 
trip,  so  that  the  key  could  work  out ;  whether  the  key  was  worn 
and  weak  or  the  metal  crystallized,  and  it  broke  when  the  engi- 
neer set  his  brake  and  afterwards  worked  out — ^are  questions  for 
speculation,  but  questions  to  which  the  testimony  presents  no 
definite  answer.  We  do  not  think  the  testimony  justifies  a  rea- 
sonable inference  that  the  couplings  were  defective  in  any  specific 
particular  which  defendant  o\fght  to  have  discovered.  The  cir- 
cumstances show  that  the  absence  of  the  key  and  ring  may  have 
occurred  consistently  with  the  performance  of  duty,  and  negli- 
gence cannot  be  inferred  from  such  absence.  Perry  v,  M.  C.  R. 
R.  Co.,  108  Mich.  130,  65  N.  W.  608;  Robinson  z;.  Wright  &  Co., 
94  Mich.  283,  53  N.  W.  938;  Hall  v,  Murdock,  114  Mich.  233, 
72  N.  W.  150;  Henning  v.  Globe  Foundry  Co.,  112  Mich.  616, 
71  N.  W.  156;  Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925, 
52  L.  R-  A.  922,  82  Am.  St.  Rep.  630 ;  Kincaid  v.  Or.  Short  Line 
Ry.  Co.,  22  Or.  35,  29  Pac.  3. 
The  judgment  is  reversed,  and  a  new  trial  granted. 

Grant,     J.,     concurred.      Montgomery,    Ostrander,    and 
HooKKR,  JJ.,  concur  in  reversal  on  the  first  point  discussed. 


Texas  &  Pacific  Railway  Company,  Plff.  in  Err.,  v.  Cisco 

Oil  Mill. 

(Submitted   November  2,  1906.     Decided  February  27,  1907.) 

[27  Sup.  Ct.  Rep.  358.] 

Carriers — Interstate  Freight  Rates — Posting. — Interstate  freight 
rates  arc  established  when  a  schedule  thereof  is  filed  by  a  carrier 
with  the  Interstate  Commerce  Commission  and  copies  are  fur- 
nished by  the  railway  company  to  its  freight  offices,  although  such 
rates  may  not  be  "posted"  as  required  by  §  6  of  the  act  to  regulate 
commerce,  as  amended  March  2,  1889  (25  Stat,  at  L.  855,  chap.  382, 
U.  S.  Comp.  Stat.  1901,  p.  3158),  which  is  not  made  a  condition 
precedent  to  the  establishment  and  putting  in  force  of  the  tariff  of 
rates,  but  is  a  provision  based  upon  the  existence  of  an  established 
rate,  which  has  for  its  object  the  affording  of  special  facilities  to  the 
public  for  ascertaining  the  rates  actually  in  force. 

In  error  to  the  Court  of  Civil  Appeals  for  the  Second  Supreme 
Judicial  District  of  the  State  of  Texas  to  review  a  judgment 
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which  reversed  a  judgment  of  the  District  Court  for  East- 
land County,  in  that  state,  in  favor  of  defendant  in  a  suit  to  ob- 
tain relief  from  an  alleged  unreasonable  interstate  freight  rate 
exacted  by  a  common  carrier  from  a  shipper,  and  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  recovery  of  the  excessive 
charges.  Reversed  and  remanded  for  further  proceedings. 
The  facts  are  stated  in  the  opinion. 

« 

Messrs.  John  F,  Dillon,  Winslow  S,  Pierce,  David  D,  Duncan, 
and  Thomas  J.  Freeman,  for  plaintiff  in  error. 
Mr.  J.  /.  Butts,  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion  of  the  court : 

This  writ  of  error  is  prosecuted  to  obtain  the  reversal  of  a 
judgment  for  $641.69,  with  interest^  entered  in  favor  of  the  Cisco 
Oil  Mill  by  the  court  of  civil  appeals  of  Texas  upon  the  reversal 
of  a  judgment  of  a  district  state  court  in  favor  of  the  Texas  & 
Pacific  Railway  Company.  The  action  was  brought  by  the  oil 
company  to  recover  of  the  railway  company  the  principal  sum 
just  stated,  because  of  alleged  overcharges  by  the  railway  com- 
pany, paid  by  the  oil  company  under  protest  at  the  time  of  the 
delivery  of  four  cars  of  cotton  seed,  shipped  in  the  month  of 
September,  1901,  from  towns  in  Louisiana  east  of  Alexandria, 
in  that  state,  to  Cisco,  Texas.  The  appellate  court,  after  exclud- 
ing as  surplusage  averments  in  the  petition  "evidently  designed 
to  bring  the  case  within  the  provisions  of  the  Interstate  Com- 
merce Act,"  was  of  opinion  and  decided  the  case  upon  the  hypoth- 
esis that  the  petition  stated  a  valid  cause  of  action  at  common  law 
for  the  recovery  of  the  sums  coercively  collected  upon  the  deliv- 
ery of  the  merchandise,  in  excess  of  a  reasonable  rate,  and 
adopted  the  finding  of  the  trial  court  as  to  the  amount  of  the  un- 
reasonable exaction. 

In  its  opinion  the  court  of  civil  appeals  expressly  declared  that 
the  trial  court  had  rendered  judgment  in  favor  of  the  railway 
company  because  the  rate  demanded  and  collected  of  the  oil  com- 
pany "was  in  accord  with  appellee's  rate  sheets  and  freight  sched- 
ule which  had  been  filed  with  the  Interstate  Commerce  Commis- 
sion and  promulgated  as  provided  by  the  act  of  Congress."  De- 
ciding, however,  that  the  case  before  it  presented  "substantially 
the  same  questions,  upon  substantially  the  same  state  of  facts," 
which  had  been  passed  on  in  the  case  of  Abilene  Cotton  Oil  Co. 
V.  Texas  &  P.  R.  Co.  [(Tex.  Civ.  App.)  85  S.  W.  1052],  the 
court,  for  the  reason  given  by  it  in  that  case,  reversed  the  trial 
court  and  rendered  judgment  in  favor  of  the  Cisco  Oil  Mill. 

The  considerations  which  made  necessary  our  decision,  just 
announced,  reversing  the  judgment  of  the  court  of  civil  appeals 
in  the  Abilene  Case,  equally  apply  in  the  instant  case  and  compel 
like  action.  And  this  result  follows  despite  the  contention  that 
a  right  of  action  existed  because  it  is  assumed  no  schedule  rate 
was  in  existence  when  the  shipments  were  made.  This  was  based 
on  the  claim  that  it  was  not  affirmatively  found  below  that  the 
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schedule  of  rittes  applicable  to  the  shipments  in  question  had 
been  posted  as  required  by  §  6  of  the  act  to  regulate  commerce, 
noted  in  margin.* 

The  assumption,  it  is  insisted,  is  authorized  because,  it  is  as- 
serted, the  conclusion  that  the  schedule  of  rates  became  legally 
operative  was  not  justified  by  the  finding  that  such  schedule  had 
been  filed  with  the  Interstate  Commerce  Commission  and  copies 
thereof  furnished  to  the  freight  officers  of  the  railroad  company 
at  Cisco  and  other  points.  The  contention  is  without  merit.  The 
filing  of  the  schedule  with  the  Commission  and  the  furnishing 
by  the  railroad  company  of  copies  to  its  freight  offices  incon- 
trovertibly  evidenced  that  the  tariff  of  rates  contained  in  the 
schedule  had  been  established  and  put  in  force  as  mentioned  in 
the  first  sentence  of  the  section,  and  the  railroad  company  could 
not  have  been  heard  to  assert  to  the  contrary.  The  requirement 
that  schedules  should  be  ''posted  in  two  public  and  conspicuous 
places  in  every  depot,"  etc.,  was  not  made  a  condition  precedent 
to  the  establishment  and  putting  in  force  of  the  tariff  of  rates, 
but  was  a  provision  based  upon  the  existence  of  an  established 
rate,  and  plainly  had  for  its  object  the  affording  of  special  facili- 
ties to  the  public  for  ascertaining  the  rates  actually  in  force.  To 
hold  that  the  clause  had  the  far-reaching  effect  claimed  would 
be  to  say  that  it  was  the  intention  of  Congress  that  the  negligent 
posting  by  an  employee  of  but  one  instead  of  two  copied  of  the 
schedule,  dr  the  neglect  to  post  either,  would  operate  to  cancel 
the  previously  established  schedule, — a  conclusion  fmpossible  of 
acceptance.  While  §  6  forbade  an  increase  or  reduction  of  rates, 
etc.,  "which  have  been  established  and  published  as  aforesaid," 
otherwise  than  as  provided  in  the  section,  we  think  the  publica- 
tion referred  to  was  that  which  caused  the  rates  to  become  oper- 
ative; and  thi5  deduction  is  fortified  by  the  terms  of  §  10  of  the 
act  making  it  a  criminal  offense  for  a  common  carrier  or  its  agent 
or  a  shipper  or  his  employee  improperly  "to  obtain  transporta- 

•First  parag^raph  of  §  6  of  the  act  to  regulate  commerce,  as  amended 
March  2,  1889  (25  Stat,  at  L.  855,  chap.  382,  U.  S.  Comp.  Stat.  1901, 
p.  3158):  • 

"That  every  common  carrier  subject  to  the  provisions  of  this  act 
shall  print  and  keep  open  to  public  inspection  schedules  showing 
the  rates  and  fares  and  charges  for  the  transportation  of  passengers 
and  property  which  any  such  common  carrier  has  established  and 
which  are  in  force  at  the  time  upon  its  route.  The  schedules  printed 
as  aforesaid  by  any  such  common  carrier  shall  plainly  state  the 
places  upon  its  railroad  between  which  property  and  passengers  will 
be  carried,  and  shall  contain  the  classification  of  freight  in  force,  and 
shall  also  state  separately  the  terminal  charges  and  any  rules  or 
rejnilations  which  in  anywise  change,  affect,  or  determine  any  part 
or  the  aggregate  of  such  aforesaid  rates  and  fares  and  charges. 
Soch  schedules  shall  be  plainly  printed  in  large  type,  and  copies  for 
the  use  of  the  public  shall  be  posted  in  two  public  and  conspicuous 
places  in  every  depot,  station,  or  office  Oi  such  carrier  where  pas- 
sengers or  freight,  respectively,  are  received  for  transportation,  in 
snch  form  that  they  shall  be  accessible  to  the  public  and  can  be 
conyenicntly  inspected." 
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tion  for  property  at  less  than  the  re^lar  rates  then  established 
and  in  force  on  the  line  of  transportation  of  such  common  car- 
rier." 

Whether,  by  the  failure  to  post  an  established  schedule,  a  car- 
rier became  subject  to  penalties  provided  in  the  act  to  regulate 
commerce,  or  whether,  if  damage  had  been  occasioned  to  a  ship- 
per by  such  omission,  a  right  to  recover  on  that  ground  alone 
would  have  obtained,  we  are  not  called  upon  in  this  case  to  de- 
cide. 

The  judgment  below  is  reversed  and  the  case  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 


Murphy  v,  Galveston,  H.  &  N.  R.  Co. 

(Supreme  Court  of  Texas,  April   17,  1907.) 

[101   S.  W.  Rep.  439.] 

Master  and  Servant — Injuries  to  Servant — Railroads — Negligent 
Explosion  of  Torpedoes.* — A  railroad  rule  provided  that  when  a 
train  stopped  on  the  main  track  a  flagman  should  go  back  13  tele- 
graph poles,  where  he  should  place  a  torpedo  on  the  rail,  and  then 
continue  at  least  15  telegraph  poles  from  the  rear  of  the  train  and 
place  two  mo/e  torpedoes  on  the  rail,  when  he  might  return  and 
remain  within  13  telegraph  poles  from  the  train  until  recalled.  A 
conductor  of  a  freight  train  put  out  torpedoes,  but  did  not  remain 
with  them,  and  plaintiff,  a  section  foreman,  following  the  train  on  a 
hand  car,  seeing  no  flagman,  did  not  keep  a  further  lookout  for 
torpedoes,  and  was  injured  by  the  explosion  of  the  torpedo  so  placed 
on  the  rail.  Held,  that  plaintiff  was  entitled  to  rely  on  the  ob- 
servance of  the  rule,  and  that  the  railroad  company  was  responsible 
for  the  conductor's  negligence  in  violating  it. 

Error  from  Court  of  Civil  Appeals  of  First  Supreme  Judicial 
District. 

Action  by  Maurice  Murphy  against  the  Galveston,  Huston  & 
Northern   Railroad   Company.     A   judgment   was   rendered   in 

favor  of  defendant,  which  was  affirmed  by  the  Court  of  Civil 

™^™^"^~^^^       ■— ~^^   ■  '  ' 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of  an 
employee  to  assume  that  his  master  has  performed  or  will  perform 
the  duties  owing  to  him,  see  foot-notes  appended  to  Southern  Ry. 
Co.  V,  Simmons  (Va.),  21  R.  R.  R.  572,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  572;  foot-notes  appended  to  Chicago,  etc.,  Ry.  Co.  v.  Riley 
(C.  C.  A.),  20  R.  R.  R.  403,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  403; 
Wiest  z;.  Coal  Creek  R.  Co.  (Wash.),  20  R.  R.  R.  398,  43  Am.  &  Eng. 
R.   Cas.,   N.  S.,  398. 

For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  responsible  for  injuries  to  its  servants  resulting 
from  the  violation  of  rules  made  for  the  protection  of  its  employees, 
see  foot-notes  appended  to  Morrison  v.  San  Pedro,  etc.,  R.  Co. 
(Utah),  22  R.  R.  R.  690,  45  Am.  &  Eng.  R.  Cas.,  N.  S..  690. 
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Appeals  (96  S.  W.  940),  and  plaintiff  brings  error.     Reversed 
and  remanded. 

Eunng  &  Ring,  for  plaintiff  in  error. 

La*ie,  Jackson,  Walters  &  Higgins,  for  defendant  in  error. 

Brown,  J.  Murphy  supd  the  railroad  company  to  recover 
dama^^es  for  a  personal  injury  alleged  to  have  been  received  by 
him  while  he  was  in  the  employ  of  the  railroad  company,  and 
while  he  was  in  discharge  of  his  duties  as  section  foreman.  The 
trial  court,  upon  the  conclusion  of  the  evidence,  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  which  was  accordingly 
dwie,  and  judgment  entered  thereon  in  favor  of  the  railroad  com- 
pany. Upon  appeal  by  Murphy,  the  Court  of  Civil  Appeals 
aflinned  the  judgment. 

From  the  conclusions  of  fact  filed  by  the  Court  of  Civil  Ap- 
peals, we  make  the  following  condensed  statement  of  the  facts 
of  the  case :  On  the  6th  day  of  May,  1904,  a  freight  train  on  the 
railroad  of  the  defendant  company  passed  the  station  of  Harris- 
burg,  in  Harris  county,  going  in  the  direction  of  Galveston,  and 
stopped  at  Allen,  a  station  2j4  miles  from  Harrisburg,  for  the 
purpose  of  loading  cattle  which  were  to  be  shipped  to  the  city 
of  Galveston.  The  freight  train  was  at  that  station  during  the 
IJ^reater  part  of  the  day  loading  the  cattle.  Owing  to  the  crowded 
condition  of  the  side  tracks  at  the  station,  it  was  necessary  that  a 
portion  of  the  freight  train  should  remain  upon  the  main  track 
while  the  cars  were  being  loaded  and  switched  for  the  purpose  of 
making  up  the  stock  train  for  Galveston.  The  following  rule 
was  prescribed  and  in  force  with  regard  to  trains  when  stopped 
at  a  station  like  that : 

"Rule  99.  When  a  train  stops  or  is  delayed,  under  circum- 
stances in  which  it  may  be  overtaken  by  another  train,. the  flag- 
man must  ^o  back  immediately  with  stop  signals  a  sufficient  dis- 
tance to  insure  full  protection.  When  recalled  he  may  return  to 
his  train,  first  placing  two  torpedoes  on  the  rail,  when  conditions 
require  it.  The  front  of  a  train  must  be  protected  in  the  same 
way  when  necessary  by  the  front  brakeman ;  if  the  front  brake- 
man  is  not  available,  the  fireman  must  act  in  his  place. 

"(a)  A  sufficient  distance  to  insure  full  protection  requires 
that  the  flagman  shall  go  back  to  a  point  thirteen  telegraph  poles 
from  the  rear  of  his  train,  where  he  must  place  one  torpedo  on 
the  rail;  he  must  then  continue  to  go  back  at  least  fifteen  tele- 
graph poles  from  the  rear  of  his  train  and  place  two  torpedoes 
on  the  rail  not  more  than  two  hundred  feet  apart,  when  he  may 
return  to  within  thirteen  telegraph  poles  from  the  rear  of  his 
train,  and  remain  there  until  recalled  by  the  whistle  of  his  engine ; 
hut  if  a  passenger  train  is  due  within  five  minutes  he  must  re- 
main until  it  arrives.  When  he  comes  in  he  will  remove  the 
torpedo  nearest  to  the  train,  but  the  two  torpedoes  must  be  left  on 
the  rail  as  a  caution  signal  to  any  following  train.  The  recall 
of  the  flagman  is  the  "most  critical  period,  and  when  there  is  not 
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a  clear  view  of  at  least  one-half  mile,  a  train  should  be  moved 
forward  a  sufficient  distance  to  insure  safety  before  the  flagman 
is  recalled. 

"(b)  When  a  train  is  detained  more  than  three  minutes  at  an^^ 
of  its  usual  stops,  the  train  must  be  protected  as  above  provided. 

''(c)  Should  the  speed  of  a  train  be  reduced  and  its  rear  thereby 
endangered,  making  it  necessary  to  check  a  following  train  be- 
fore a  flagman  can  get  off,  a  lighted  fuse  shall  be  thrown  on  the 
track  at  intervals  to  insure  the  absolute  safety  of  the  leading 
train." 

Appellant  testified  that  it  was  customary  and  the  practice  when- 
ever torpedoes  were  put  out,  for  a  flagman  to  remain  with  the 
one  nearest  the  train  until  he  is  called  in,  and  that  it  is  not  usual 
or  customary  to  call  him  in  until  the  train  is  ready  to  leave.  It 
was  explained  by  appellant  that  the  purpose  of  requiring  the  flag- 
man to  stay  with  the  torpedoes  was  to  see  that  they  were  not 
removed,  and  also  to  flag  any  approaching  train  in  case  the  tor- 
pedoes failed  to  explode,  and  this  is  the  reason  why  the  time  that 
elapses  between  the  calling  in  of  the  flagman  and  the  departure 
of  the  train  is  spoken  of  as  the  most  critical.  Appellant  knew 
that  torpedoes  might  be  expected  to  be  found  anywhere  on  the 
track,  as  it  was  customary  to  put  them  out  when  a  train  was  de* 
tained  over  three  minutes  at  any  place,  and  that  they  were  es- 
pecially likely  to  be  found  within  three-fourths  of  a  mile  of  a 
station,  water  tank,  or  other  stopping  places.  A  torpedo  on  the 
rail  can  be  seen  for  ISO  or  200  feet.  When  a  torpedo  explodes, 
particles  scatter  in  every  direction  for  a  distance  of  seven  feet. 

When  the  freight  train  arrived  at  Allen,  the  conductor  went 
back  to  the  bridge  on  Sim's  bayou,  17  telegraph  poles  from  Allen, 
and  put  out  two  torpedoes  on  the  rails ;  one  of  them  being  upon 
the  bridge.  No  flagman  was  stationed  anywhere  near  to  the  tor- 
pedoes or  the  bridge,  and  the  conductor  returned  to  his  work 
at  Allen.  About  V/i  hours  after  the  freight  train  passed  Harris- 
burg,  Murphy  and  his  crew  left  that  station  to  go  in  the  direction 
of  Allen  on  a  hand  car,  with  a  push  car  in  front  of  it.  Murphy 
was  riding  on  the  push  car  with  his  feet  hanging  down  on  the 
outside.  We  copy  his  testimony  as  stated  in  the  opinion  of  the 
Court  of  Civil  Appeals,  as  follows :  "I  started  out  that  afternoon 
with  my  men  arranged  as  I  have  already  stated,  and  they  were 
arranged  in  that  manner  when  I  got  hurt.  There  had  been  no 
change  in  the  arrangement  of  them.  I  went  by  a  water  tank 
before  I  got  injured.  I  saw  no  torpedoes  there.  Then  we  went 
on  down  towards  Allen  Station.  Before  I  approached  this  bridge 
within  the  distance  I  spoke  of  from  Allen's,  I  was  on  the  lookout 
for  torpedoes,  and  after  I  got  on  the  bridge  at  Sim's  bayou  I  saw 
this  train  at  Allen's,  and  I  saw  no  flagman,  and  I  did  not  know, 
of  course,  how  long  the  train  had  been  there.  I  looked  for  the 
flagman  when  I  saw  the  train.  We  always  do  that,  since  the 
issuance  of  this  rule.  I  saw  no  flagman  and  I  came  to  the  con- 
clusion I  had  a  clear  track  to  his  train,  that  there  were  no  tor- 
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pedoes,  and  I  diverted  my  attention  to  other  duties,  to  the  wires 
and  the  bridge.     Sim*s  bayou  being  at  that  point,  it  diverted  my 
attention  specially,  because  the  water  was  very  high,  and  there 
was  drift,  and  I  had  to  watch  the  embankments,  because  they  are 
>oft  there,  and  because  we  had  trouble  there,  and  I  had  to  look 
at  the  banks  themselves.    When  I  saw  the  train  standing  there, 
I  felt  satisfied  it  was  on  the  main  track,  but  I  could  not  say  for 
certain.    I  looked  for  the  flagman;  and  saw  none,  then  I  concluded 
I  had  a  clear  track,  that  there  were  no  torpedoes.  If  there  had 
been  a  flagman  there,  I  would  have  known  there  were  torpedoes 
there.   If  the, flagman  had  been  called  in,  I  would  have  heard  the 
whistle,  or  I  would  have  seen  him  before  he  could  get  to  the 
train.    I  would,  have  heard  him  being  called  in  by  the  blasts  of 
the  whistle.     From  my  ordinary  experience  in  railroading,  he 
would  have  been  called  in  when  they  were  ready  to  go.     It  is 
not  usual  or  customary  for  the  flagman  to  be  called  in  before  his 
train  is  ready  to  start.    I  had  not  heard  the  blasts  of  the  whistle, 
and  I  did  not  see  the  flagman  at  all.    He  was  not  on  the  track, 
nor  going  towards  his  train.     Then  I  came  to  the  conclusion 
there  were  no  torpedoes,  and  nothing  between  me  and  it,  and  it 
was  necessary  for  me  then  to  give  my  attention  to  this  bayou 
and  the  stream  of  water  where  the  drift  was  coming  down.    If 
the  flagman  -had  been  there,  it  would  have  prevented  me  from 
fretting  hurt,  because  I  would  have  known  there  were  torpedoes 
there,  and  I  would  have  seen  him  a  half  mile  before  I  got  to  him. 
There  would  have  been  plenty  of  time  to  have  stopped  our  car. 
The  view  approaching  the  bridge  over  Sim's  bayou  to  Allen's 
siding  is  obstructed;  tiiat  is,  until  you  get  onto  the  bridge.     It 
was  timbered  on  the  left-hand  side  as  you  go  down  to  the  woods, 
which  would  obstruct  your  view  of  Allen's  until  you  got  about 
on  the  bridge.    Then  you  could  see  Allen's.    When  I  got  on  the 
bridge,  I  saw  this  train,  which  I  believed  to  be  on  the  main  line. 
I  did  not  notice  that  train  when  it  passed  us  at  Harrisburg  going 
down  there.    We  had  not  been  out  that  forenoon.    It  had  passed 
Harrisburg-.     I  don't  know  what  time  it  passed.     When  I  got 
in  sight  of  Allen's  switch  that  morning  of  the  accident,  if  there 
had  been  no  train  at  all  in  sight,  I  would  have  been  looking  for 
torpedoes  until  I  got  closer  to  the  station.    I  would  be  looking 
out  for  them,  because  they  might  be  left  there  by  some  train. 
When  I  saw  the  train,  and  did  not  see  the  flagman,  then  I  came 
to  the  conclusion  I  had  a  clear  track,  and  that  there  were  no 
torpedoes.    I  saw  the  train  there,  and  saw  no  flagman,  and  I  did 
not  know  how  long  it  was  there.     We  had  to  think  of  those 
things  very  quick  on  those  occasions.     The  fact  that  there  was 
no  flagman  threw  me  off  my  guard,  because  there  should  have 
been  a  flagman  there  when  the  train  was  standing  there.     I 
know  there  should  have  been  a  flagman  there,  because  that  is 
the  rule,  and  the  rule  exacts  it.    The  flagman  always  goes  out 
and  protects  his  train." 
When  on  the  bridge  the  push  car  struck  one  of  the  torpedoes, 
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which  exploded  and  so  mutilated  one  of  the  legs  of  Murphy  that 
it  became  necessary  to  amputate  it,  which  was  done.  It  is  un- 
disputed that  when,  in  pursuance  of  the  rule  copied  above,  tor- 
pedoes are  placed  on  the  rails,  those  which  are  farthest  from  the 
train  are  not  taken  up  when  the  train  leaves. 

If  the  conductor  of  the  freight  train  had  obeyed  the  rules  of 
the  company,  there  would  have  been  a  torpedo  not  less  than  13 
telegraph  poles  from  the  station,  in  addition  to  the  two  that  were 
placed  by  him  at  the  bridge,  and  a  flagman  would  have  been 
stationed  near  the  torpe'do  nearest  to  the  station.    The  jury  would 
be  authorized,  under  the  evidence,  to  find  that,  if  the  flagman 
had  been  stationed  as  required  by  the  rule,  Murphy  would  have 
seen  him  on  approaching  the  bridge,  and  would  have  been  on 
the  lookout  for  torpedoes,  which    he  would  have  discovered,  and 
thereby  avoided  the  injury.    There  being  no  flagman  at  the  point 
where  the  rule  required  that  he  should  be,  the  jury,  under  the 
testimony,  might  find  that  when  Murphy  approached  the  bridge, 
and  saw  the  train  standing  at  the  station,  he  looked  for  the  flag- 
man, and, .  seeing  none,  concluded  that  no  torpedoes  had  been 
placed  out  by  that  train.     The  jury  could  have  found,  under 
the  evidence,  that  Murphy  relied  upon  the  fact  that  no  flagman 
was  there,  and  was  influenced  thereby  to  proceed  in  the  discharge 
of  his  duties  without  investigation  as  to  the  torpedoes,  and,  being 
thus  misled,  the  car  was  run  upon  the  torpedo  which  exploded, 
and  Murphy  thereby  received  the  injury.     This  state  of  facts 
would  justify  the  conclusion  by  the  jury  that  the  failure  of  the 
conductor  to  place  a  flagman  at  the  proper  point  was  the  proxi- 
mate cause  of  the  injury  to  Murphy,  and  that  the  railroad  com- 
pany would  be  liable. 

The  railroad  company  having  established,  by  rules  promul- 
gated by  it,  a  mode  of  procedure,  under  such  conditions  as  ex- 
isted at  the  time  and  place  of  the  accident.  Murphy,  while  dis- 
charging his  duty,  had  the  right  to  rely  upon  the  observance  of 
the  rules  by  the  trainmen,  and  to  act  as  if  the  apparent  condi- 
tions were  real,  and  if  Murphy  was  misled  by  the  negligence  of 
the  conductor  of  the  freight  train,  and  was  thereby  injured,  the 
railroad  company  will  be  liable.  I.  &  G.  N.  R.  R.  Co.  v.  Grav, 
65  Tex.  32 ;  Railway  Co.  v,  McVey,  87  S.  W.  328,  12  Tex.  Ct. 
Rep.  992;  Railway  Co.  v.  Woodward,  63  S.  W.  1051,  26  Tex. 
Civ.  App.  389 ;  Railway  Co.  v.  Garteiser,  29  S.  W.  939,  9  Tex. 
Civ.  App.  456.  In  the  case  of  Railway  Company  v,  McVey,  a 
section  foreman  was  engaged  in  unloading  a  push  car  at  a  point 
upon  the  railroad  track  near  to  a  railroad  crossing  of  a  public 
highway.  The  foreman  knew  that  the  passenger  train  was  about 
due  to  pass  over  the  road ;  but  the  blowing  ©f  the  whistle  at  the 
crossing  of  the  public  road  could  be  heard  where  McVey  was 
working,  and,  relying  upon  the  blowing  of  the  whistle  at  the 
crossing,  he  continued  to  work,  because  when  the  whistle  should 
be  blown  he  could  remove  the  car  from  the  track  in  time  to 
avoid  a  collision.    The  whistle  was  not  blown,  and  the  train  ran 
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upon  the  men  before  they  had  time  to  get  out  of  the  way,  causing 
Mc\*ey's  death.  This  court  held  that,  under  such  circumstances, 
the  failure  to  blow  the  whistle  was  negligence  on  part  of  the 
railroad  company,  and  that  it  was  the  proximate  cause  of  the 
death  of  McVey,  and  rendered  the  company  liable,  saying :  "He 
knew  that  the  train  was  due  there,  and  would  in  all  probability 
pass  very  soon,  and  he  may  have  relied  upon  the  sound  of  the 
whistle  at  the  whistling  post  to  give  him  warning  in  time  to  clear 
tile  track." 

The  court  of  Civil  Appeals  erred  in  sustaining  the  action  of 
the  trial  court  in  giving  the  peremptory  charge  in  favor  of  the 
defendant  The  most  favorable  phase  of  the  testimony  for 
Murphy  would  sustain  a  verdict  in  his  favor.  The  question  of 
the  credibility  of  the  witnesses  and  the  weight  to  be  given  to 
their  testimony  was  for  the  jury. 

It  is  ordered  that  the  judgment  of  the  district  court  and  that 
of  the  Court  of  Civil  Appeals  be  reversed,  and  the  cause  re- 
manded. 


Floan  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  May  17,  1907.) 
[Ill  N.  W.  Rep.  957.] 

Master  and  Servant — Injuries  to  Servant — ^Waming  of  Danger.* — 

A  custom  of  a  railroad  company  to  warn  employees  engaged  upon 
its  yard  tracks  of  the  approach  of  switch  engines,  by  ringing  the 
bell  or  soundin^iT  the  whistle  thereof,  relieves  such  employees  in  a 
Urg:e  measure  from  the  strict  rule  of  self-protection. 

Same — Contributory  Negligence. — Within  this  rule,  the  question  of 
plaintiffs  contributory  negligence  in  this  case  held  properly  sub- 
mitted to  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Goodhue  County;  W.  C.  Willis- 
ton,  Judg^e. 

Action  by  Christian  J.  Floan,  against  the  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company.  Judgment  for  defendant  not- 
withstanding the  verdict,  and  plaintift  appeals.    Reversed. 

Johnson,  Mohn  &  Mohn,  for  appellant. 

F.  ^V.  Root  and  F.  M,  Wilson,  for  respondent. 

BuowN,  J.  Action  for  personal  injuries  alleged  to  have  been 
occasioned  by  the  negligence  of  defendant,  in  which  plaintiff 
W  a  verdict  for  $2,000.  Upon  defendant's  motion  the  court 
below  ordered  judgment  for  defendant  notwithstanding  the  ver- 
dict,  and  plaintiff  appealed. 

*Sce  preceding  case,  and  foot-notes. 
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The  facts  are  as  follows :  Plaintiff  was  in  the  employ  of  de- 
fendant as  a  laborer,  and  was  struck  by  one  of  its  switch  engines 
and  seriously  injured.  At  the  time  of  the  accident  defendant 
was  engaged  in  making  extensive  changes  in  the  yard  tracks 
at  Red  Wing,  the  place  of  the  accident,  and  plaintiff,  with  other 
laborers,  was  employed  in  and  about  that  work.  t)n  October  3, 
1904,  the  day  of  the  injury,  they  were  engaged  in  digging  a 
trench  parallel  with  the  main  track  as  it  extended  past  the  station 
building.  At  the  close  of  the  day  the  employees  had  removed 
their  tools  to  the  station  building  and  were  in  the  act  of  covering 
the  trench,  as  a  protection  to  other  employees  engaged  in  the 
yards  at  night,  when,  as  plaintiff  claims,  one  of  defendant's 
switch  engines  came  upon  the  scene  at  a  rapid  rate  of  speed, 
without  notice  or  warning,  and  ran  into  and  injured  him.  The 
precise  ground  of  negligence  relied  upon  is  that  defendant  had 
established  a  rule  or  custom  for  the  operation  of  switch  engines 
in  the  yards,  by  which  the  persons  in  charge  thereof  gave  notice 
or  warning  of  their  approach  to  employees  at  work  upon  the 
tracks  by  ringing  the  bell  or  sounding  the  whistle,  of  which 
plaintiff  was  informed  and  upon  which  he  relied  for  his  protec- 
tion; that  the  custom  was  negligently  violated;  that  the  engine 
which  struck  plaintiff  was  run  through  the  yards  at  a  rapid  rate 
of  speed,  and  no  warning  of  its  approach  by  ringing  the  bell  or 
sounding  the  whistle  was  given.  It  is  conceded  that  the  evi- 
dence was  sufficient  to  take  the  case  to  the  jury  upon  the  ques- 
tion of  defendant's  negligence,  both  as  respects  the  custom  of 
ringing  the  bell  as  a  warning  to  yard  employees,  and  the  failure 
to  observe  it;  and  no  questions  are  presented  on  that  branch  of 
the  case. 

It  is  contended,  however,  that  the  evidence  is  conclusive  of 
plaintiff's  contributory  negligence,  and  therefore  the  court  below 
properly  ordered  judgment  for  defendant.  This  position  is 
based  upon  the  theory  that  plaintiff  failed  to  exercise  proper 
care  for  his  own  protection  in  looking  and  listening  for  an  ap- 
proaching engine  before  going  upon  the  track  at  the  time  of 
the  accident.  We  think  the  evidence  made  this  a  question  of 
fact  for  the  jury.  The  case  is  substantially  like  Joyce  v.  Rail- 
road Co.  (Minn.)  110  N.  W.  975,  where  the  alleged  contribu- 
tory negligence  of  a  track  repairer  in  the  Union  Depot  yards, 
who  was  injured  under  circumstances  similar  to  those  in  the  case 
at  bar,  was  held  a  question  for  the  jury.  The  custom  of  de- 
fendant to  warn  laborers  upon  its  tracks  of  the  approach  of 
switch  engines  by  ringing  the  bell  or  sounding  the  whistle  re- 
lieves, in  a  large  measure,  employees  for  whose  benefit  the  cus- 
tom exists  from  the  strict  rule  of  self-protection.  Of  course, 
persons  so  engaged  and  absorbed  in  their  work  cannot  remain 
wholly  oblivious  to  their  surroundings  or  the  dangers  of  their 
situation.  Notwithstanding  a  custom  to  warn  them  in  a  particu- 
lar manner  of  particular  dangers,  they  must  still  exercise  reason- 
able care  for  their  own  safety.    Yet  the  strict  rule  applicable  ta 
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strangfers  about  to  enter  upon  a  railroad  track  does  not  apply 
in  all  its  force.  Epiployees  thus  situated  may  rely  in  a  measure 
upon  the  custom  and  rule  established  for  their  protection,  with- 
out subjecting^  themselves  to  the  charg^e  of  contributory  negli- 
gtnct.  The  railroad  company  in  such  case  owes  them  active 
vi^lance  in  complying  with  the  custom.  Erickson  v.  Railroad 
Co.,  41  Minn.  500,  43  N.  W.  332,  5  L.  R.  A.  786.  In  the  case 
at  bar  the  accident  occurred  at  the  close  of  the  day  and  when  the 
men  were  busy  closing  up  their  work,  removing  tools  from  the 
track,  and  covering  the  trench.  Just  preceding  the  accident 
plaintiff  had  crossed  the  main  track  and  the  depot  platform  with 
some  tools,  and  returned  to  assist  his  fellow  workmen  in  cover- 
ing the  trench.  If,  as  contended  by  defendant,  plaintiff, 
heedless  of  his  surroundings,  stepped  upon  the  track  al- 
most in  front  of  the  approaching  engine,  a  clear  case  ot 
contributory  negligence  would  be  presented.  But  the 
evidence  does  not  warrant  that  conclusion  as  a  matter  of 
law.  There  is  evidence  in  the  record  that  plaintiff  was  upon 
the  track,  engaged  in  his  work,  at  the  time  he  was  struck  and 
was  then  assisting  in  raising  a  plank  with  which  to  cover  the 
trench.  The  claim  that  this  evidence  should  be  rejected,  because 
the  witness  who  gave  it  was,  under  the  circumstances  disclosed 
by  other  evidence,  unworthy  of  belief,  cannot  be  adopted.  The 
evidence  was  before  the  jury,  and  it  was  for  them  to  accept  or 
reject.  Hartman  v.  Railroad  Co.  (Minn.)  110  N.  W.  102.  The 
case  of  Sours  v.  Railroad  Co.,  84  Minn.  230,  87  N.  W.  766,  is 
materially  different  in  its  facts,  and  the  rule  there  laid  down 
does  not  apply.  The  facts  here  before  us  bring  the  case  within 
Joyce  V.  Railroad  Co.,  supra. 

Our  conclusion,  therefore,  is  that  the  question  of  plaintiff's 
contributory  negligence  was  for  the  jury,  and  final  judgment  for 
defendant  should  not  have  been  granted.  Cruikshank  v.  Insur- 
ance Co.,  75  Minn.  266,  77  N.  W.  958 ;  Bragg  v.  Railroad  Co., 
81  Minn.  130,  83  N.  W.  511. 

Order  appealed  from  reversed. 

23  R  R  R— 7 
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Cederberg  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  May  17,  1907.) 
fill  N.  W.  Rep.  953.] 

Master  and  Servant — Injury  to  Servant — Negligence.* — It  conclu- 
sively appears  from  the  evidence  that  the  crosshead  and  piston  rod 
of  a  railway  enjifine  are  so  constructed  and  fastened  that  it  is  not 
possible,  by  the  exercise  of  ordinary  care,  to  discover  incipient 
fractures  forminjj:  in  the  concealed  portions  of  the  rod,  without 
detaching;  the  parts.  An  injury  having^  been  occasioned  by  the 
breaking  of  the  piston  rod  within  the  crosshead,  no  presumption 
of  neglig^ence  arises  with  respect  to  the  sufficiency  of  the  rod  by 
reason  of  the  mere  occurrence  of  the  incident,  and  the  rule  of  "res 
ipsa  loquitur"  does  not  apply. 

Same — Inspection  of  Machinery.t — It  is  a  question  of  fact  whether 
a  railroad  company  exercises  ordinary  care  in  the  examination  and 
repair  of  its  enjfines,  by  inspecting  the  concealed  portions  of  the 
piston  rods  upon  those  occasions  only  when  the  enj^ine  is  being 
generally  overhauled,  or  when  some  external  defect  in  the  rod  is 
discovered.  It  does  not  conclusively  appear  from  the  evidence  that 
the  company  was  guilty  of  negligence  in  not  from  time  to  time 
detaching  the  piston  rod  from  the  crosshead  for  the  purpose  of  in- 
specting those  portions  not  otherwise  subject  to  observation. 

Same — Burden  of  Proof. — Under  the  issues  as  framed  and  tried, 
the  burden  was  upon  plaintiff  to  prove  that  the  company  was  guilty 
of  negligence  in  failing  to  inspect  and  repair  the  engine. 

Same — Instructions4 — The  court  did  not  err  in  charging  the  jurv 


♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  master  or  his  representa- 
tive arises  from  the  fact  that  one  of  his  servants  is  injured,  see 
foot-notes  appended  to  Stewart  v.  Raleigh,  etc.,  R.  Co.  (N.  Car.)f 
22  R.  R.  R.  572.  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  572;  foot-notes 
appended  to  Norfolk  &  W.  Ry.  Co.  v.  McDonald's  Adm'x  (Va.),  22 
R.  R.  R.  101,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  101;  foot-notes  appended 
to  Vissman  v.  Southern  Ry.  Co.  (Ky.),  22  R.  R.  R.  57,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  57;  St.  Louis,  etc.,  R.  Co.  v.  Hill  (Ark.),  21 
R.  R.  R.  20,  44  Am.  &  Eng.  R.  Cas..  N.  S.,  20. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  railroad,  as  an  employee,  in  inspecting  appliances, 
see  foot-notes  appended  to  Shandrew  v.  Chicago,'  etc.,  Ry.  Co. 
(C.  C.  A.),  22  R.  R.  R.  588,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  588; 
foot-note  apoended  to  Gulf,  etc..  R.  Co.  v.  Larkin  (Tex.),  19  R. 
R.  R.  235,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  236;  Wood's  Adm'x  v. 
Southern  Ry.  Co.  (Va.),  19  R.  R.  R.  19,  42  Am.  &  Eng.  R.  Cas.. 
N.  S.,  19. 

tFor  the  authorities  in  this  series  on  the  question  of  defendant's 
negligence  as  affected  by  the  custom  of  others  in  the  same  busi- 
ness, see  extensive  note,  18_R.  R.  R.  296,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  296;  Lee  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  22  R.  R.  R.  375, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  375;  Nickles  v.  Seaboard  Air  Line 
Ry.  (S.  Car.),  20  R.  R.  R.  755,  43  Am.  &  Eng.  R.  Cas.,  X.  S.,  755; 
Shandrew  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A),  22  R.  R.  R.  588,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  588. 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S         99 

Cederber^  v,  MinneapoHa,  etc.,  Ry.  Co 

ihat  they  should  consider  the  custom  and  practice  of  other  riil- 
r(  ads  in  reference  to  inspection  and  repair  of  engines.  It  was  not 
reversible  error  to  instruct  the  jury  that,  before  the  company  could 
be  found  negligent  in  failing  to  make  the  inspection,  they  should  find 
that  it  had  a  system  of  inspection  in  operation  which  would  have 
discovered  the  delect. 

Same — Evidence. — The  evidence  supports  the  verdict  of  the  jury 
that  the  company  was  not  negligent. 

(Syllabus  by  the  Court.) 

Appeal  from  district  Court,  Hennepin  County ;  David  F.  Simp- 
son, Judge. 

Action  by  Eva  Cederberg,  administratrix  of  Frank  E.  John- 
son, against  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Rail- 
way Company.  Verdict  for  defendant.  From  an  order  denying 
a  new  trial,  plaintiff  appeals.    Affirmed. 

Albert  E,  Clark,  for  appellant. 
Alfred  H.  Bright,  for  respondent. 

Lewis,  J.  Frank  E.  Johnson  was  employed  as  an  engineer 
upon  a  switch  engine  in  the  Minneapolis  yards  of  respondent  com- 
pany. The  complaint  alleges  that,  while  so  employed  and  acting 
as  such  engineer,  he  was  killed  by  the  bursting  of  one  of  the 
engine  cylinders,  the  head  of  which  blew  off  and  struck  him; 
that  the  accident  and  death  of  Johnson  were  wholly  due  to  the 
defective  and  unsafe  condition  of  the  engine,  of  which  unsafe 
condition  respondent  company  had  notice  and  knowledge  at  and 
prior  to  the  time  of  the  accident,  and,  having  such  notice  and 
knowledge,  it  negligently  failed  to  repair  the  same.  The  answer 
denied  that  respondent  had  any  knowledge  of  the  unsafe  and  de- 
fective condition  of  the  engine  prior  to  the  accident,  and  denied 
that  it  failed,  refused,  and  neglected  to  repair  the  same,  or  that 
it  had  any  notice  that  repairs  were  required.  The  answer  also  al- 
l^^ed  that  by  the  rules  of  the  company  Johnson,  as  such  en* 
^neer,  was  charged  with  the  inspection  of  his  engine,  and  that 
it  was  his  duty  to  ascertain  any  defects  therein,  if  any  existed, 
and  to  report  the  same  in  a  repair  book  for  repairs,  and  that,  if 
there  was  any  neglect  with  respect  to  the  inspection  and  repair 
of  the  engine,  it  was  the  fault  of  the  engineer. 

It  developed  at  the  trial  that  the  accident  occurred  in  the  fol- 
lowing manner :  The  engineer,  while  engaged  in  his  duties,  was 
walking  along  the  footboard  on  the  side  of  the  engine,  intending 
to  cross  in  front  of  the  boiler  and  return  to  the  cab  on  the  other 
side.  Just  as  he  was  in  front  of  the  cylinder  on  the  right-hand 
side,  the  head  of  it  blew  off,  struck  him,  and  threw  him  down  on 
the  track  in  front  of  the  engine,  and  he  was  immediately  run 
over  and  killed.  This  was  a  switch  engine  of  the  ordinary  type, 
upon  each  side  of  which  was  what  is  known  as  a  "crosshead," 
which  was  operated  between  guides.  In  the  forward  part  of  the 
crosshead  is  fastened  an  iron  rod,  about  2-9-10  inches  in  diameter, 
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known  as  the  "piston  rod,"  the  other  end  of  which  is  fastened 
into  the  piston  head,  which  operates  in  the  cylinder.  In  the  rear 
portion  of  the  crosshead  is  fastened  another  iron  bar,  known  as 
the  "main  rod,"  which  connects  the  crosshead  with  the  engine 
wheels.  The  piston  head  is  driven  forward  and  backward  by 
an  automatic  arrangement,  which  injects  and  exhausts  the  steam 
alternately  before  and  behind  the  piston  head.  In  this  instance, 
when  the  piston  head  was  being  driven  forward  by  steam  which 
had  been  let  into  the  cylinder  behind  it,  the  piston  rod  broke  in- 
side of  the  crosshead,  thereby  releasing  the  piston  head,  which 
was  driven  through  the  front  end  of  the  cylinder  by  the  expand- 
ing steam.  The  crosshead  is  a  steel  block,  and  the  piston  rod 
penetrates  it  several  inches,  and  is  held  firmly  in  place  by  a  steel 
wedge,  which  is  driven  down  through  a  slot  in  the  crosshead 
through  a  corresponding  slot  in  the  end  of  the  piston  rod.  The 
break  occurred  on  the  inside  of  the  crosshead,  where  it  could 
not  be  seen  or  detected  by  the  engineer,  or  any  other  means  of 
inspection,  unless  the  rod  was  taken  out  of  the  crosshead. 

It  was  conceded  at  the  trial  that  the  engineer  was  not  guilty 
of  negligence  in  not  inspecting  or  detecting  the  cause  of  the 
break.  It  was  also  conceded  by  respondent  that  the  accident 
was  occasioned  by  the  breaking  of  the  rod,  as  stated,  and  the 
only  question  at  issue,  and  submitted  at  the  trial,  was  whether 
or  not  respondent  had  used  due  diligence  in  inspecting  and  re- 
pairing the  engine.  It  was  claimed  on  the  part  of  appellant  that, 
if  respondent  had  used  ordinary  care  in  making  inspection  of 
the  crosshead  and  the  piston  rod,  it  would  have  taken  the  same 
apart  within  a  reasonable  time  prior  to  the  accident,  and,  if  that 
had  been  done,  that  the  incipient  fracture  would  probably  have 
been  discovered.  On  the  other  hand,  respondent  contended  that 
it  had  done  all  it  could  be  reasonably  expected  to  do,  that  it 
made  such  inspection  as  was  customary,  and  that  it  was  not 
practicable  to  dismantle  the  engine  to  the  extent  of  removing 
the  rods  from  the  crosshead  for  the  mere  purpose  of  determining 
whether  the  integral  parts  were  perfect.  The  court  submitted 
the  question  to  the  jury,  for  them  to  determine  whether,  as  a 
matter  of  fact,  under  all  the  circumstances  developed  by  the  evi- 
dence, respondent  had  used  reasonable  care  in  inspecting  the 
engine.  The  jury  returned  a  verdict  for  respondent,  whereupon 
appellant  made  a  motion  for  a  new  trial  upon  the  ground  that  the 
verdict  was  not  justified  by  the  evidence,  and  for  errors  on  the 
part  of  the  court  in  charging  the  jury. 

1.  The  evidence  is  sufficient  to  sustain  the  verdict.  The  en- 
gine in  question  was  built  about  1892  or  1893,  and  in  September, 
1904,  was  sent  to  the  shop  at  Minneapolis,  and  a  new  piston  rod 
was  put  in  on  the  right  side,  being  the  rod  which  broke  and 
caused  the  accident.  The  engine  again  went  into  the  shop  De- 
cember 5,  1904,  and  remained  there  till  December  30th,  during 
which  time  it  was  more  or  less  dismantled,  and  the  piston  rod  in 
question  was  examined  and  considered  intact.  The  accident 
occurred  November  23,  1905,  about  a  year  after  the  examina- 
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tion  of  the  rod.    During  that  year  the  engine  was  used  at  Glad- 
stone, Mich.,  a  part  of  the  time,  and  for  about  three  months  be- 
fore the  accident  was  used  in  the  Minneapolis  yards.     During 
that  ye^r  the  rod  in  question  was  not  inspected  by  removing  it 
from  the  crosshead.    Several  witnesses  were  called  on  behalf  of 
appellant  and  respondent,  some  of  them  master  mechanics  and 
raihvay  engineers,  and  they  practically  agreed  that  it  was  not 
customary  among  railroads  to  take  the  piston  rod  out  of  the 
crosshead  for  the  mere  purpose  of  inspection,  unless  some  defect 
was  apparent,  making  special  examination  necessary;  that  the 
only  inspection  made  of  those  parts  of  the  rod  which  were  con- 
cealed in  the  crosshead  was  when  an  engine  required  general 
overhauling,  as  was  the  case  with  this  engine  in  1904,  and  then 
it  was  customary  to  take  the  rod  out  of  the  crosshead,  and  also 
to  take  apart  the  cylinder,  and  other  detachable  parts,  for  the 
purpose  of  closely  inspecting  and  testing  the  parts  before  putting 
them  together  again.     One  witness  for  appellant,  who  had  been 
a  railway  engineer,  stated  that  a  yard  engine  in  continuous  service 
should  be  overhauled  every  six  to  nine  months,  and  it  appeared 
from  the  evidence  that  this  engine  was  in  continuous  service 
during  that  year.     Another  witness  for  appellant  testified  that 
the  piston  rod  seldom,  if  ever,  broke  in  the  crosshead,  and  that 
the  normal  life  of  a  piston  rod  of  the  quality  of  material  used 
for  such  purpose  was  about  ten  years.     This  witness,  who  was 
the  master  mechanic   for  respondent,  also  Stated  that  he   had 
examined  the  rod  soon  after  the  accident,  and  that  in  his  opinion 
it  was  not  an  instantaneous  break,  but  that  a  fracture  had  been 
forming  for  some  time  prior  to  the  accident,  and  that  it  was  im- 
possible to  tell  how  long  .it  had  been  forming;  that  it  might  have 
been  only  a  short  time,  but  it  might  have  been  a  long  time. 
Several  other  witnesses,  called  as  Experts  and  representing  sev- 
eral different  railways,  testified  that  the  normal  life  of  a  piston 
rod  was  eight  to  ten  years,  and  that  such  a  break  was  of  very 
infrequent   occurrence.     Another    witness    stated    that    he    had 
been  in  charge  of  a  roundhouse  for  twelve  years,  and  in  that 
time  probably  two  rods   had  broken.     Other   witnesses   stated 
that  it  was  a  difficult  matter  to  take  the  piston  rod  out  of  the 
crosshead,  that  the  parts  were  so  fastened  as  to  be  practically 
one  piece,  that  it  took  special  machinery  to  dislodge  the  key  and 
withdraw  the  rod,  and  that  such  operation  was  attended  with 
a  certain  amount  of  danger  to  the  metal  by  subjecting  it  to  such 
^vere  strain. 

From  all  this  evidence  it  seems  very  clear  to  us  that  whethef 
or  not  respondent  company  used  reasonable  care  in  discovering 
the  defect  in  the  part  of  the  engine  as  here  described  was  for  the 
iur\-  to  determine.  It  certainly  does  not  appear  conclusively 
from  the  evidence  that  respondent  was  negligent  in  not  detach- 
ing such  parts  of  the  machinery  for  the  mere  purpose  of  ascer- 
taining whether  or  not  incipient  fractures  were  forming.  If 
railroads  were  required  to  dismantle  and  take  apart  such  parts 
of  a  locomotive  in  order  to  detect  possible  fractures,  then  the 
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same  rule  must  apply  with  respect  to  other  parts  similarly  con- 
structed. The  evidence  furnishes  no  g^uide  for  the  application 
of  the  test,  and  the  question  resolves  itself  to  simply  a  question 
of  fact — whether  under  the  circumstances  of  this  case  the  com- 
pany did  that  which  was  reasonably  required  of  it. 

2.  The  court  chargfed  the  jury  that  the  mere  fact  that  an  ac- 
cident happens,  by  which  a  person  is  injured,  does  not  give  such 
person,  or  any  one  else,  an  action  for  damages;  that  before  a 
right  of  action  arises  against  another,  it  must  appear  that  the 
accident  was  caused  by  failure  or  neglect  of  the  person  to  be 
charged ;  that  the  burden  was  upon  appellant  to  prove  that  the 
charges  made  in  the  complaint  were  true,  viz.,  that  respondent 
was  negligent,  and  by  reason  thereof  death  resulted.  Appellant 
insists  that  this  was  error,  that  the  accident  was  of  such  a  nature 
as  to  raise  a  presumption  of  negligence  under  the  doctrine  of 
"res  ipsa  loquitur,"  and  that  the  burden  of  proving  the  contrary 
was  upon  respondent  company.  That  rule  applies  when  the  ac- 
cident presumably  would  not  have  happened  if  due  care  had  been 
exercised,  or  where  the  very  nature  of- the  occurrence  carries, 
or  supplies,  the  resquisite  proof  (Labatt,  Master  &  Servant 
§  834)  ;  also  where  a  building  falls  without  apparent  cause 
(Ryder  v.  Kinsey,  62  Minn.  85,  64  N.  W.  94,  34  L.  R.  A.  557, 
54  Am.  St.  Rep.  623),  or  an  awning,  as  in  Waller  v,  Ross 
(Minn.)  110  N.  W.  252.  But  in  the" case  before  us  negligence 
is  predicated  upon  failure  to  inspect  and  repair.  No  presumption 
of  negligence  arose  from  the  mere  occurrence,  because  it  does 
not  conclusively  appear  that  ordinary  care  would  have  discovered 
the  facture,  and  the  rule  of  "res  ipsa  loquitur"  has  no  applica- 
tion. 

3.  The  court  instructed  the  jury  that  employers  of  labor  were 
bound  to  furnish  employees  with  reasonably  safe  appliances; 
that  an  employer  does  not  insure  their  safety,  but  is  charged 
with  the  duty  of  exercising  reasonable  care  and  diligence  in  see- 
ing that  the  same  are  reasonably  safe;  and  that  such  duty  is  a 
continuing  one.  Also:  "There  has  been  testimony  introduced  in 
this  case  of  the  custom  of  inspection  on  other  roads.  This  is  a 
matter  which  you  may  properly  consider  in  determining  the  ques- 
tion whether  or  not  the  method  employed  by  this  defendant  was 
a  reasonably  proper  method,  because  the  fact  that  a  custom  exists 
among  a  large  number  of  people  in  similar  employments  is  a 
matter  to  be  taken  into  consideration  in  determining  what  would 
be  reasonable  care."  And  again:  "You  will  understand  that^in 
determining  the  duty  of  the  defendant  you  should  not  consiaer 
merely  what  it  might  have  done  with  reference  to  this  particular 
rod  to  avoid  this  particular  accident.  The  duty  of  the  defendant 
in  reference  to  these  appliances  is  a  general  duty.  The  duty  of 
caring  for,  by  inspection,  involves  the  adoption  and  carrying 
out  a  general  system  of  inspection  of  all  its  engines,  and  all  its 
appliances,  and  all  its  rods  under  similar  conditions.  So  tliat, 
before  you  would  find  the  defendant  was  negligent  in  this  re- 
gard, in  failing  to  make  an  inspection  and  discovering  the  de- 
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feet  in  this  particular  rod,  you  should  find  that  the  defendant, 
in  the  exercise  of  a  reasonable  diligence,  should  have  had  a  plan 
and  system  in  operation  as  to  its  engines  of  similar  character 
and  doing  similar  work  that  would  have  discovered  this  defect 
in  time  to  have  remedied  it  prior  to  the  accident."  We  discover 
no  error  in  the  charge  as  a  whole,  and^  when  the  portions  above 
referred  to  are  examined  with  reference  to  the  evidence  and  the 
issues,  it  is  clear  that  the  jury  were  not  misled,  and  that  the 
question  at  issue  was  fairly  and  fully  submitted  for  their  con- 
sideration. Appellant  is  not  warranted  in  the  assertion  that  it 
conclusively  appears  from  the  record  that  the  company  made  no 
inspection  Whatever.  As  already  stated,  the  purport  of  the  evi- 
dence was  that  no  special  examination  or  inspection  was  made 
of  the  parts  involved,  unless  some  special  reason  arose  which 
called  for  the  detachment  of  the  parts  or  a  general  overhauling 
of  an  engine.  This  does  not  mean  there  was  no  inspection.  It 
would  be  more  accurate  to  say  there  was  no  systematic  inspection, 
by  detaching  the  parts  for  the  mere  purpose  of  determining 
whether  or  not  incipient  fractures  were  forming. 

As  bearing  upon  the  question  whether  or  not  respondent  was 
pursuing  a  reasonably  practical  and  safe  course  in  the  examina- 
tion and  repair  of  its  engines,  it  was  perfectly  proper  to  show 
what  other  railway  companies  did  under  similar  circumstances 
with  engines  of  like  make.    The  last  portion  of  the  charge  above 
quoted  is  not  misleading.     The   court   stated   that,   before   re- 
spondent company  could  be  found  negligent  in  failing  to  make 
the  inspection,  they  should  find  that  it  had  a  system  in  operation 
which  would  have  discovered  the  defect  in  time  to  remedy  and 
avoid  the  accident.     It  was  undisputed  that  the  fracture  which 
resulted  in  the  break  was  concealed,  and  could  not  have  been 
discovered  by  any  of  the  ordinary  processes  of  inspection,  either 
by  the  engineer  or  mechanics  in  the  repair  shop.    It  also  appears 
that  the  crosshead  was  so  constructed  that  it  was  not  essentially 
different  from    other  parts  of  the  engine,  which  were  solidly 
joined  and  were  not  intended  to  be  taken  apart  during  ordinary 
repairs.    Consequently,  the  system  of  inspection  which  the  court 
referred  to  was  one  which  would  apply,  not  only  to  the  cross- 
bead,  but  to  other  parts  of  the  machinery  and  to  all  other  engines. 
In  other  woiuls,  if  respondent  was  guilty  of  negligence  in  not 
taking  apart  the  crosshead  and  rod  in  order  to  inspect  the  end 
of  diis  particular  piston  rod,  then  it  was  equally  negligent  in 
failing  to  take  apart  other  portions  of  the  engine  which  were 
similarly  constructed.    If  that  rule  should  apply  to  this  engine, 
then  it  should  apply  to  all  engines.    All  through  the  trial,  more 
or  less  was  said  about  the  sytem,  or  custom,  of  inspection,  and 
it  was  only  a  reasonable  and  fair,  conclusion,  from  the  evidence, 
that  respondent  would  not  be  negligent  in  the  instance  charged, 
unless  it  was  negligent  in  failing  to  adopt  a  general  plan  of  in- 
spection for  all  such  parts  including  all  of  its  engines. 
Affirmed. 
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St.  Louis  &  S.  F.  R.  Co.  v.  Wells. 

(Supreme  Court  of  Arkansas,  April  8,  1907.) 
[101  S.  W.  Rep.  738.] 

Master  and  Servant — Injuries  to  Servant — Negligence — Burden  of 
Proof.* — ^Where  plaintiff,  a  railroad  employee,  was  injured  by  the 
breaking  of  a  coupling  between  the  engine  and  tender,  negligence 
of  defendant  could  not  be  inferred  merely  from  the  occurrence  of 
the  accident,  and  the  burden  of  proving  such  negligence  was  on 
plaintiff. 

Same — Sufficiency  of  Evidence.* — In  an  action  by  a  fireman  on 
defendant's  railroad  locomotive  for  injuries  received  through  the 
breaking:  of  a  coupling  between  the  engine  and  tender,  evidence 
that  after  the  accident  an  examination  of  the  coupling  showed  an 
old  break  or  crack  about  an  inch  and  a  quarter  deep  clear  across 
the  bottom,  where  it  broke  apart,  and  that  part  of  the  break  was 
black,  rusty,  and  scaly  looking,  appearing  to  have  been  there  a 
good  while,  justified  a  finding  that  there  was  an  observable  defect 
in  the  bar,  and  that  defendant  failed  to  exercise  due  care  to  dis- 
cover it. 

Appeal — Question  for  Review — ^Weight  of  Evidence. — It  is  not  the 
province  of  the  Supreme  Court  to  determine  on  appeal  the  weight 
of  evidence;    such  question  being  for  the  jury. 

Battle,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Crawford  County;  Jeptha  H. 
Evans,  Judge. 

Action  by  Marion  Wells  against  the  St.  Louis  &  San  Francisco 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

B,  R,  Damdson,  for  appellant. 
Sam  R.  Chew,  for  appellee. 

McCui.U)CH,  J.  The  plaintiff,  Marion  Wells  sued  the  rail- 
road company  to  recover  damages  for  injuries  received  while  in 
its  service.  He  was  fireman  on  a  locomotive,  and  while  at  work 
was  thrown  from  it  by  reason  of  the  breaking  of  the  drawbar 
which  coupled  the  engine  and  tender  together.  He  stood  on  the 
coupling  and  was  engaged  in  shaking  the  grate  of  the  engine 
when  the  coupling  or  drawbar  broke,  allowing  the  engine  to 
suddenly  draw  away  from  the  tender,  and  he  fell  to  the  ground 
and  was  seriously  hurt.  The  drawbar  was  made  of  iron,  and 
was  about  3  feet  long,  4  or  5  inches  wide,  and  2>4  inches  thick. 

Negligence  of  the  defendant  is  charged  in  allowing  the  draw- 
bar to  become  weak  and  defective  and  in  permitting  its  use  while 
in  that  condition.     Appellant  contends  that  the  evidence  is  in- 

*See  preceding  case,  and  foot-notes. 
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sufficient  to  warrant  a  finding  by  the  jury  that  there  was  any 
negligence  in  furnishing  a  defective  drawbar  or  in  failing  to  dis- 
cover defects  therein.  The  plaintiff  and  several  other  witnesses 
testified  that  immediately  after  the  accident  they  ocamined  the 
broken  drawbar,  and  that  where  it  broke  apart  there  was  an  old 
break  or  crack,  about  an  inch  and  a  fourth  in  depth,  clear  across 
the  bottom  of  the  bar.  They  said  that  they  could  discern  the 
difference  between  the  old  and  the  new  break;  that  the  old  part 
of  the  break  was  "black,  rusty,  and  scaly  looking,"  and  looked 
like  it  had  been  there  a  good  while. 

The  defendant  introduced  quite  a  number  of  its  employees, 
engineers,  machinists,  and  inspectors,  all  of  whom  gave  testi- 
mony to  the  effect  that  the  engine  in  all  its  parts,  including  this 
drawbar,  had  been  carefully  inspected  before  the  accident,  and 
that  no  defect  in  it  had  been  discovered.  One  of  them,  who 
showed  expert  knowledge  of  the  subject,  testified  that,  if  there 
had  been  a  flaw  in  the  bar  a  fourth  of  an  inch  or  more  up  through 
it  from  the  bottom,  it  could  have  been  discovered  by  a  careful 
inspection.  Now,  it  is  entirely  beyond  dispute  that  the  testimony 
of  the  plaintiff  and  the  other  witnesses  he  introduced  was  suffi- 
cient to  establish  the  fact  that  there  was  a  defect  in  the  bar  at 
the  time  it  broke  and  caused  the  accident.  The  only  question  is 
whether  the  evidence  showed  a  defect  which  the  defendant  could, 
by  proper  inspection,  have  discovered,  for  under  no  other  cir- 
cumstances could  it  be  held  responsible  for  the  injury  which 
resulted.  Negligence  of  the  company  cannot  be  inferred  merely 
from  the  occurrence  of  the  accident.  That  must  be  proved, 
and  the  burden  of  establishing  it  is  on  the  party  who  alleges  it. 
St.  L..  I.  M.  &  Sou.  Ry.  Co.  v.  Rice,  51  Ark.  467,  11  S.  W.  699, 
4  L.  R.  A.  173;  Fordyce  v.  Key,  74  Ark.  19,  84  S.  W.  797;  St. 

L..  I.  M.  &  Sou.  Ry.  Co.  v.  Andrews,  78  Ark. ,  96  S.  W. 

183.  The  testimony  of  some  of  the  witnesses  shows  that  the 
break  or  crack  in  the  bar  was  an  old  one;  that  it  was  about  an 
inch  and  a  fourth  deep  across  the  bottom  of  the  bar,  and  was 
scaly,  blackened,  and  rusty  from  exposure,  and  had  the  ap- 
pearance of  having  been  done  some  time  before.  If  this  testi- 
mony is  true,  the  flaw  must  have  been  in  the  bar  when  it  was 
inspected,  and  one  of  the  witnesses  introduced  by  the  defendant 
testified  that  the  flaw  could  have  been  detected  by  a  careful  in- 
spection. We  think  this  was  sufficient  to  justify  a  finding  by 
the  jury  that  there  was  an  observable  defect  in  the  bar  and  that 
the  defendant  failed  to  exercise  due  care  to  discover  it 

It  is  true  there  is  abundant  testimony  that  the  employees  of 
the  company  made  careful  and  rigid  inspections  and  failed  to 
discover  any  defect,  but  this  was  in  conflict  with  the  other  testi- 
mony showing  that  there  was  a  defect  which  should  have  been 
discovered,  and  the  jury  rejected  it.  They  had  the  power  to  do 
so,  and  we  will  not  disturb  the  finding,  even  though  we  think 
it  is  against  the  preponderance  of  the  evidence.  The  question 
we  have  to  determine  is  not  whether  the  verdict  is  in  accordance 
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with  the  weight  of  the  evidence,  but  whether  there  is  evidence 
of  a  substantial  character  to  support  it.  If  there  was  such  evi- 
dence, it  is  not  our  province  to  determine  its  weight  as  that  was 
for  the  jury. 

The  facts  of  this  case  are  not  unlike  those  in  the  case  of  Spicer 
V.  South  Boston  Iron  Co.,  138  Mass.  426,  where  the  plaintiflF, 
an  employee  of  the  defendant,  received  an  injury  resulting  from 
the  breaking  of  an  iron  hook.  There  was  evidence  tending  to 
show  that  after  the  accident  a  flaw  in  the  hook  was  found  which 
could  have  been  discovered  before  if  proper  inspection  had  been 
made.  The  court  held  this  evidence  to  be  sufficient  to  sustain 
a  finding  of  negligence ;  and  said :  There  remains  the  question 
whether  there  was  any  evidence  of  negligence  on  the  part  of  the 
defendant.  That  the  S.  hook,  by  the  rupture  of  which  the  injury 
occurred,  was  defective,  was  clearly  proved.  The  master  does 
not  warrant  to  the  workmen  the  safety  of  the  appliances,  but  he 
is  obliged  to  use  all  reasonable  care  consistent  with  the  nature 
and  extent  of  his  business  that  such  appliances  are  proper  and 
suitable.  He  is  not  responsible  for  hidden  defects  that  could 
not  have  been  discovered  on  the  most  careful  inspection.  The 
testimony  of  Morrison  that  the  hook  now  looked  as  if  there  was 
a  break  previous  to  the  main  break — of  Harvey,  that  *if  a  man 
made  a  careful  examination  of  the  hook,  after  making  it,  he 
might  perhaps  have  discovered  the  flaw  which  caused  the  acci- 
dent, but  these  flaws  would  not  be  visible  on  an  ordinary  inspec- 
tion'— ^the  fact  that  there  was  actually  a  visible  crack  or  flaw  in 
the  hook  above  the  flaw  at  the  place  of  the  rupture,  and  that, 
as  testified,  iron  will  usually  break  in  the  weakest  spot;  taken 
together,  tended  to  show  that  a  careful  inspection  would  have 
revealed  the  weakness  of  the  hook." 

There  was  also  testimony  in  this  case  that  the  bar  was  so  ex- 
posed that  water  could  have  run  down  into  the  crack  and  rusted 
it  in  a  very  short  space  of  time;  but  the  jury  had  these  facts 
before  them,  as  well  as  the  appearance  of  the  crack  or  flaw  at 
the  time  it  broke  apart,  and  it  was  for  them  to  say  whether  or 
not  the  defect  or  flaw  was  in  the  bar  when  it  was  recently  in- 
spected, and  whether  or  not  it  was  such  a  defect  as  should  have 
been  discovered  by  an  ordinary  inspection. 

The  court  refused  to  give  several  of  the  instructions  asked  by 
the  defendant,  and  error  is  assigned  in  that  respect,  as  well  as 
in  the  giving  of  instructions  on  the  motion  of  the  plaintiff.  The 
assignments  of  error  in  this  regard  are  numerous,  but  we  have 
considered  them  all  carefully,  and  conclude  that  there  is  no  error 
in  the  record.  The  rejected  instructions,  except  the  peremptory 
one  asked  by  appellant,  are  fully  covered  by  those  given  by  the 
court. 

The  judgment  is  affirmed. 

BATTI.E,  J.,  dissenting. 
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(Supreme  Court  of  Missouri,  Division   No.   1,   March  28,   1907.) 

[101  S.  W.  Rep.  44.] 

Appeal — Reservation  of  Grounds  of  Review — Motion  in  Arrest  of 
Judgment — Where  there  is  a  motion  in  arrest  of  judgment  which 
questions  the  sufficiency  of  the  petition,  the  petition  will  be  con- 
sidered on  appeal,  though  after  a  demurrer  to  the  petition  was 
overruled  defendant  answered. 

Master  and  Servant — Injuries  to  Servant — ^Actions — Complaint — 
Allegation  of  Negligence.* — A  petition,  in  an  action  for  injuries  to 
an  employee,  while  on  a  work  car  of  defendant  street  railway  com- 
pany, which  described  the  defective  condition  of  the  car,  and  averred 
that  the  defendant  was  negligent  in  furnishing  the  car  for  the  work 
in  the  defective  condition,  is  sufficient,  without  alleging  that  de- 
fendant knew,  or  could,  have  known  by  the  exercise  of  reasonable 
diligence,  of  the  defects  complained  of. 

Same.* — In  an  action  for  injuries  to  an  employee,  alleged  to  be 
due  to  the  defective  condition  of  a  car,  an  averment  of  the  petition 
that  the  bearings  over  the  track  did  not  slide  or  follow  the  turn 
of  the  car,  but  were  rigid,  and  thus  would  cause  the  car  to  become 
derailed,  was  sufficiently  definite  to* fully  apprise  the  defendant  of 
the  issue  to  be  met. 

Same — Instruction. — Where  injuries  were  averred  to  be  due  to  the 
defective  condition  of  a  car,  and  the  evidence  showed  that  the 
defect  was  in  the  bearings  of  the  car  alone,  it  was  not  error  to 
instruct  that  if  the  jury  found  that  the  car  and  its  appliances  and 
bearings  were  defective,  and  that  thereby  it  was  caused  to  leave 
the  track  and  injure  the  plaintiff,  then  he  might  recover. 

Appeal — Estoppel  to  Allege  Error — Instructions. — Defendant  can- 
not complain  of  expressions  in  instructions  given,  when  instructions 
given  at  its  request  contain  in  effect  the  same  expressions. 

Master  and  Servant — Injuries  to  Servant — ^Actions — Assumption  of 
Ristt — The  fact  that  an  employee  knew  of  the  defective  condition 

*For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  foot-notes  appended  to  Southern  Ry.  Co.  v.  Blanford*s 
Adm'x  (Va.),  21  R.  R.  R.  646,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  646; 
foot-notes  appended  to  McAndrews  v.  Chicago,  etc.,  Ry.  Co.  (111.), 
21  R.  R.  R.  102.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  102;  Grand  Trunk 
Western  Ry.  Co.  v:  Melrose  (Ind.),  21  R.  R.  R.  11,  44  Am.  &  Eng. 
R.  Cas.,  N.  S.,  11;  Birmingham  Ry.,  etc.,  Co.  v.  Jones  (Ala.),  20 
R.  R.  R.  568,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  568. 

tFor  the  authorities  in  this  series  on  the  question  whether  an 
employee  assumes  the  risks  from  defective  appliances,  unsafe  work 
place,  or  other  dangerous  conditions  of  the  existence  of  which  he 
has  knowledge,  see  foot-notes  appended  to  Biles  v.  Seaboard  Air 
Line  Ry.  Co.  (N.  Car.),  22  R.  R.  R.  47,  45  Am.  &  Eng.  R.  Cas.,  N. 
S^  47;  foot-notes  appended  to  Cully  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  13  R.  R.  R.  165,'  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  165  (em- 
ployees engaged  in  the  work  of  excavating);    foot-notes  appended  to 
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of  a  car,  and  consented  to  ride  on  it,  will  not  of  itself  preclude    a 
recovery  for  injuries  received  in  consequence  of  such  defect,  unless 

St.  Louis,  etc.,  R.  Co.  v.  Mathis  (Ark.),  22  R.  R.  R.  538,  45  Am,  & 
Eur.  R.  Cas.,  N.  S.,  538;  foot-notes  appended  to  Ives  v.  Wisconsin 
Cent*.  Ry.  Co.  (Wis.),  20  R.  R.  R.  393,  43  Am.  &  Enjjr.  R.  Cas.,  X. 
S.,  393  (doinj?  dangerous  works  in  obedience  to  orders);  Griffith 
V.  Lexington  Term.  R.  Co.  (Ga.),  19  R.  R.  R.  715,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  715  (servant  voluntarily  undertaking  to  perform  for 
master  duties  so  perilous  as  to  subject  himself  to  imminent  danger); 
Illinois  Cent.  R.  Co.  v.  Keebler  (Ky.),  18  R.  R.  R,  32,  41  Am.  &" 
Eng.  R.  Cas.,  N.  S.,  32  (defects  in  appliances  or  work  place);  foot- 
notes appended  to  Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.), 
20  R.  R.  R.  157,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  157;  foot-notes  ap- 
pended to  North  Chicago  St.  R.  Co.  v.  Aufmann  (111.),  20  R.  R.  R. 
421,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  421;  Atlantic  Coast  Line  R. 
Co.  V.  Ryland  (Fla.).  18  R.  R.  R.  834,  41  Am.  &  Eng.  R.  Cas.,  X. 
S.,  834  (using  defective  machinery) ;  -  Cole  v.  St.  Louis  Transit  Co. 
(Mo.),  17  R.  R.  R.  583,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  583  (using 
unsafe  appliance);  Chicago,  etc.,  Ry.  Co.  v.  Barnes  (Ind,),  14  R. 
R.  R.  531,  37  Am.  &  Eng.  R.  Cas.,  N.  S,,  531  (switchman  injured 
by  reason  of  defective  track);  Shaw  v.  Manchester  St.  Ry.  (N.  H.). 
14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  275  (street  car  con- 
ductor continuing  in  employment  with  knowledge  of  company's 
failure  to  provide  enough  cars);  Meehan  v.  Holyoke  St.  Ry.  Co. 
(Mass.),  14  R.  R.  R.  331,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  331  (electric 
lineman  injured  by  recoil  of  cable);  CJrane  v.  Chicago,  etc.,  R.  Co. 
(Iowa),  14  R.  R.  R.  842,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  842  (en- 
gineer injured  by  reason  of  ignition  of  fuses,  which  he  knew  were 
being  carried  loose  in  a  \box  in  engine  cab);  Foster  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R.  Cas.,  N.  S.. 
538  (fall  of  section  hand  from  hand  car,  upon  which  he  was  riding 
with  knowledge  of  its  defects,  of  which  he  had  not  complained); 
Crane  v.  Chicago,  etc.,  R.  Co.  (Iowa),  14  R.  R.  R.  842,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  842  (using  appliance  "with  knowledge  of  de- 
fect); foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  Robertson 
(C.  C.-A.),  17  R.  R.  R.  324,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  324  (con- 
tinuing work  relying  on  promise  to  repair);  Mobile  &  O.  R.  Co. 
V.  Vallowe  (111.),  14  R.  R.  R.  543,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  543 
(structures  near  track);  Harrison  v.  Detroit,  etc.,  Ry.  (Mich.).  13 
R.  R.  R.  187,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  187  (obvious  dangers); 
Ohio  River  &  C.  R.  Co.  v.  Edwards  (Tenn.),  10  R.  R.  R.  403,  3Z 
Am.  &  Eng.  R.  Cas.,  N.  S.,  403  (an  employee  ^assumes  the  risk  of 
certain  work,  knowing  all  facts  except  one,  which,  in  view  of  those 
known,  is  immaterial);  Grout  v.  Tacoma  Eastern  R.  Co.  (Wash.), 
10  R.  R.  R.  253,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  253  (defective  coup- 
ling); Martin  v.  Chicago,  etc.,  R.  Co.  (Iowa),  5  R.  R.  R.  361.  28 
Am.  &  Eng.  R.  Cas.,  N.  S.,  361  (brakeman  with  knowledge  that 
trains  are  run  in  violation  of  speed  ordinance);  Corletti  v.  Southern 
Pac.  Co.  (Cal.),  4  R.  R.  R.  516,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  516; 
Tucker  v.  Northern  Pac.  Ter.  Co.  (Ore.),  4  R.  R.  R.  66,  27  Am.  & 
Eng.  R.  Cas.,  N.  S.,  66;  Voelker  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Iowa),  4  R.  R.  R.  509,  27  Am.  &  Eng.  R.  Cas.,  N.  S..  509;  Western 
Ry.  of  Alabama  v.  Arnett  (Ala.),  9  R.  R.  R.  132,  32  Am.  &  Eng. 
R.  Cas.,  N.  S.,  132  (riding  on  a  defective  hand  car);  Sanker  v. 
Pennsylvania  R.  Co.  (Pa.),  9  R.  R.  R.  54,  32  Am.  &  Eng.  R.  Cas., 
N.  S.,  54  (danger  from  passing  trains  to  track  repairers);  Louisville 
&  N.  R.  Co.  V.  Hall  (Ky.),  8  R.  R.  R.  541,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,  541  (coal  chutes  near  track);  Wright  v.  Chicago,  etc..  Ry. 
Co.  (Ind.),  7  R.  R.  R.  314,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  314  (brake- 
man  engaged  in  switching  cars  does  not  assume  risk  of  injury  from 
proximity  to  track  of  switch  stand,  though  he  knows  how  near  it 
is,    unless   he   knows   and   appreciates    the   danger   created    thereby); 
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it  was  so  frlsLTinfr  as  to  threaten  immediate  injury,   or  such  that   a 
person  of  ordinary  prudence  would  not  have  used  it  to  ride  upon. 

HoUinRsworth   v.   Chicago,   etc.,   R.   Co.    (Ind.),  7   R.   R.    R.   264,   30 
Am.  &  EnR.  R.  Cas.,  N.  S.,  264  (low  bridge  not  guarded  by  telltales) ; 
WriRht  V.   Chicago,   etc.,   R.   Co.    (Ind.\  7   R.   R.   R.  314,  30  Am.   & 
Eng.  R.  Cas.,  N.  S.,  314  (obstructions  near  track);    Drake  v.  Auburn 
City  R.  Co.  (N.  Y.),  7  R.  R.  R.  269,  30  Am.  &  Eng.  R.  Cas.,  N.  S., 
269   (tree  near   track);    Duree  v.   Chicago,   etc.,    Ry.   Co.    (Iowa),   6 
R.  R.  R.  369,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  369  (section  hand  injured 
bv  sparks  and  cinders  thrown  off  by  engine);    Gulf,  etc.,  Ry.  Co.  v. 
Moore  (Tex.),   3   R.  R.  R.  620,   26  Am.   &  Eng.   R.   Cas.,   N.   S.,  620 
(eDRinecr  with    knowledge   of  defects   in    track);     Pennsylvania    Co. 
r.  McCurdy   (Ohio),  3  R.  R.  R.  381,  26  Am.  &  Eng.  R.  Cas.,  N.  S., 
Z^\   (experienced   employee  conclusively  held   to  appreciat^e   dangers 
which  may  arise  from  defects  of  which  he  is  chargeable  with  notice) ; 
Haworth  v.  Kansas  City  Southern  Ry.   Co.   (Mo.),  3   R.   R.   R.  235, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  235  (overcrowded  ^and  car);    Smalls 
r.  Southern  Ry.  Co.  (Ga.),  3  R.  R.  R.  166,  26  Am.  &  Eng.  R.  Cas., 
X.  S..  166;    Weldon  v.  Omaha,  etc.,  Ry.  Co.   (Mo.),  3  R.  R.  R.  244, 
26  Am.  &  Eng.   R.  Cas.,  N.  S.,  244  (riding  on  defective  hand  car); 
Bence  v.  New  York,  N.   H.  &  H.  R.  R.  (Mass.),  3  R.  R.  R.  295,  26 
Am.  &  Eng.  R.  Cas.,  N.  S.,  295  (yard  overcrowded  with  cars);    Ladd 
r.  Brockton   St.   Ry.  Co.    (Mass.),   1   R.   R.   R.  342,  24  Am.   &  Eng. 
R.  Cas..  N.  S.,  342;   Gaulden  v.  Kansas  City  S.  Ry.  Co.  (La.),  23  Am. 
&  Eng.  R.   Cas.,   N.  S.,  909   (working  with   knowledge  of  defect  in 
appliances);    Southern   Pac.   Co.  v.   Yeargin   (C.   C.   A.),   22  Am.    & 
Eng.  R.  Cas.,  N.  S.,  459   (absence  of  headlight  on  backing  engine); 
Crawford  r.   Detroit,  etc.,   R.  Co.   (Mich.),  22  Am.  &  Eng.   R.   Cas., 
X   S.,  42  (brakeman  injured  by  hook  on  rear  of  tender);    Bodie  v. 
Charleston,  etc.,  Ry.  Co.   (S.  (5ar.),  22  Am.  &  Eng.   R.  Cas.,   N.   S., 
818  (defect  in  appliance);    Hurst  v.   Kansas   City,   P.   &   G.   R.   Co. 
(Mo.).  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  899  (defect  in  station  yard); 
Youngblood   v.    South   Carolina   &   G.    R.   Co.    (S.    Car.),   20   Am.    & 
EnR.  R.  Cas.,  N.  S.,  622  (defects  in  couplings);    Baker  v.  Louisville 
&  X.  Term.  Co.  (Tenn.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  946;    Arnold 
V  Louisville  &  N.  R.  Co.  (Ky.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  272 
(brakeman  continuing  to  work  with  knowledge  of  defective  track); 
Hodges  V.  Kimball   (C.  C.  A.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  755 
(mismatched  couplings  of  foreign  cars) ;    Casey  v.  Grand  Trunk  Ry. 
Co.  (N.  H.).  16   Am.   &  Eng.   R.   Cas.,   N.   S.,  361    (servant   injured 
while  shoveling  coal  by  fall  of  coal);    Gillin  v.  Patten  &  S.  R.  Co, 
(Me.).  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  508  (unblocked  frogs) ;    Slavens 
V.  Xorthern  Pac.   Ry.  Co.   (C.   C.  A.),   16  Am.  &   Eng.   R.   Cas.,   N. 
S.,  406  (insufficient  force  of  hands  to  do  work  in  which  injured  em- 
ployee was  engaged);    Creswell  v.  Wilmington  &  N.  R.  Co.   (Del.), 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  625  (defective  appliances);    Seldom- 
ridRc  V.  Chesapeake   &   O.   Ry.    Co.    (W.   Va.),   14   Am.   &  Eng.    R. 
Cas.,  N.    S.,    639    (character    of    appliances    furnished    by    master); 
Myers  v.  Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  14  Am.  &  Eng.  R.  Cas., 
X.  S..  749   (low  bridge);    Stockwell   v.   Chicago   &   N.   W.   Ry.   Co. 
(Iowa),  12  Am.    &   Eng.    R.    Cas.,    N.    S.,   576;    Union   Stock- Yards 
Co,  V.  Goodwin  (Neb.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  502  (defective 
appliances);    Wolf  v.  Great   Northern   Ry.    Co.    (Minn.),   12   Am.    & 
EnR.  R.  Cas.,  N.  S.,  619  (servant  tearing  down  wall  does  not  assume 
nsk  of  injury  from  its  falling) ;    Brown  v,  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Kan.),  il   Am.  &  Eng.   R.   Cas.,  N.   S.,   408;    McGhee  v.  Bell 
(Ky.).  11  Am.   &   Eng.   R.   Cas.,   N.    S.,   519    (using  appliance   with 
knowledge  of  defect);    McPeck  v.    Central   Vt.   R.   Co.    (C.   C.   A.), 
^Am.  &  Eng.    R.    Cas.,   N.   S.,   828;    Bradley  v.   Chicago,   etc.,   Ry. 
^0  (Mo.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  728  (work  of  excavating) ; 
ChicaRo.  etc.,  R.   Co.  v.  McGinnis   (Neb.),  7  Am.   &  Eng.   R.   Cas.. 


110       Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Clippard  v.  St.  Lonia  Transit  Co 

Same — Appliances — Duty  of  Master  to  Fumish4 — A  master  is  not 
an  insurer  of  the  safety  of  his  servants,  and,  where  a  car  had  been 
tested  and  inspected  before  it  was  used,  the  master  was  liable  only 
for  failure  to  exercise  reasonable  care  to  make  the  car  safe,  and  was 
not  bound  to  know  of  hidden  defects  in  the  car  not  discoverable 
by  the  exercise  of  reasonable  care. 

Trial — Refusal  of  Instruction — Instructions  Already  Given. — In  an 
action  for  injuries  to  a  servant,  alleged  to  be  due  to  the  defective 
condition  of  a  car,  it  was  error  to  refuse  an  instruction  that  de- 
fendant was  not  an  insurer  of  plaintiff's  safety,  but  was  oblif^ed 
only  to  exercise  reasonable  care  to  provide  a  reasonably  safe  car, 
and  was  not  bound  to  know  of  hidden  defects  not  discoverable  by 
the  exercise  of  reasonable  care,  on  the  ground  that  it  was  covered 
by  a  given  instruction  that  if  the  car  was  reasonably  safe  on  the 
morning  of  the  day  of  plaintiff's  injury,  and  became  out  of  repair 
later,  so  as  to  cause  the  accident,  plaijitiflF  could  not  recover  unless 
defendant  knew,  or  by  the  exercise  of  reasonable  care  might  have 
known,  of  its  defects. 

Appeal  from  St.  Louis  Circuit  Court;  Jas.  R.  Kinealy,  Judge. 

Action  by  Leon  Clippard  ag^ainst  the  St.  Louis  Transit  Com- 
pany. Judgment  for  plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

N.  S.,  774  (dangerous  premises);  Oliver  v.  Ohio  R.  Co.  (W.  Va.), 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  783  (general  rule);  Huffman  v.  Mich- 
igan Cent.  R,  Co.  (Mich.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  542  (inferior 
oil  furnished  for  injured  employee's  lantern);  Lawthorn  v.  Millen, 
etc.,  R.  Co.  (Ga.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  651  (running  train 
at  unusual  speed  over  defective  track);  Norfolk,  etc.,  R.  Co.  v. 
Ampy  (Va.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  707  (defective  couplings); 
Denver  Tramway  Co.  v.  Nesbit  (Colo.),  3  Am.  &  Eng.  R.  Cas.,  N. 
S.,  605  (conductor  of  street  railway  car  remaining  in  employ  of 
company  when  he  knows  that  its  cars  are  not  provided  with  life 
guards);  St.  Louis  &  S.  W.  R.  Co.  v.  Threat  (Tex.),  3  Am.  & 
Eng.  R.  Cas.,  N.  S.,  358  (knowledge  by  servant  of  only  one  defect 
where  both  defects  were  concurring  causes  of  his  injury);  Bonnet 
V.  Galveston,  etc.,  R.  Co.  (Tex.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  437; 
note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  830. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  master  in  furnishing  appliances,  see  foot-notes  appended 
to  Moore  v.  Southern  Ry.  Co.  (N.  Car.),  22  R.  R.  R.  635,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  635;  foot-notes  appended  to  Shandrew  i>. 
Chicago,  etc.,  Ry.  Co.  (C.  C.  A.),  22  R.  R.  R.  588,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  588;  foot-notes  appended  to  Collins  v.  Louisville 
&  N.  R.  Co.  (Ky.),  22  R.  R.  R.  78,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  78; 
McGregor  v.  Pennsylvania  R.  Co.  (Pa.),  22  R.  R.  R.  76,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  76;  Vissman  v.  Southern  Ry.  Co.  (Ky.),  22 
R.  R.  R.  57,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  57;  foot-notes  appended 
to  Denver  &  G.  R.  Co.  v.  Burchard  (Colo.),  21  R.  R.  R.  361,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  361. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  railroad,  as  an  employer,  in  inspecting  appliances, 
see  foot-notes  appended  to  Shandrew  v.  Chicago,  etc.,  Ry.  Co.  (C. 
C.  A.),  22  R.  R.  R.  588,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  588;  foot-notes 
appended  to  Gulf,  etc.,  R.  Co.  v.  Larkin  (Tex.),  19  R.  R.  R.  235,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  235;  Wood's  Adm'x  v.  Southern  Ry.  Co. 
(Va.),  19  R.  R.  R.  19,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  19. 
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Geo.  W.  Basley,  Boyle  &  Priest,  and  Geo.  T.  Priest,  for  ap- 
pellant. 
£.  D.  Hayes  and  A.  R.  Taylor,  for  respondent. 

Graves,  J.  Action  for  personal  injuries.  Verdict  and  judg- 
ment went  for  plaintiff  in  the  sum  of  $6,235,  and  defendant  ap- 
peals. At  the  institution  of  the  suit  plaintiff  was  a  minor,  and 
brought  suit  through  L.  J.  Grimsley,  his  curator,  but  before  trial 
he  reached  his  majority,  and  further  prosecuted  suit  in  his  own 
name. 

By  petition  it  is  charged  that  defendant  is  a  corporation,  and 
as  such  used  and  operated  a  street  railway  and  a  certain  car  and 
appliances  in  the  petition  mentioned;  that  on  October  29,  1901, 
plaintiff  was  in  the  service  of  defendant  as  a  laborer  in  repairing 
\t$  tracks ;  that  he  was  on  one  of  defendant's  cars  going  west  on 
Chouteau  avenue,  when  said  car  left  the  track,  and  plaintiff's 
left  leg  and  foot  were  cr.ushed  between  said  car  and  an  upright 
pole  standing  some  16  or  18  inches  from  the  track,  and  plaintiff 
thereby  permanently  crippled  and  disabled.  The  car  was  used 
for  the  purpose  of  transporting  the  workmen  and  material  from 
place  to  place  on  defendant's  railway.  The  alleged  negligence 
of  defendant  is  stated  in  this  language:  "And  plaintiff  avers 
that  said  car  was  so  caused  to  leave  said  track  and  injure  the 
plaintiff  by  reason  of  the  defective  and  insecure  condition  of 
said  car  and  appliances;  that  said  car  and  its  appliances  and 
bearings  were  out  of  order  and  defective,  and  such  condition  of 
said  car  would  cause  it  to  leave  the  track ;  that  the  bearings  over 
the  truck  did  not  slide  or  follow  the  turn  of  the  car,  but  were 
rig^d,  and  thus  would  cause  the  car  to  become  derailed.  And 
plaintiff  avers  that  said  defective  condition  of  said  car  and  its  ap- 
pliances was  the  direct  cause  of  said  car's  leaving  the  track  and 
injuring  the  plaintiff  as  aforesaid.  And  the  plaintiff  avers  that 
the  defendant  was  negligent  in  furnishing  said  car  in  such  de- 
fective condition." 

The  defendant  first  demurred,  but  such  demurrer  was  over- 
ruled. Defendant  then  filed  motion  to  make  petition  more  specific 
and  definite,  which  was  likewise  overruled.  Defendant  then  an- 
swered, first  by  a  general  denial,  and  further  by  special  plea  of 
contributory  negligence,  couched  in  this  language:  "Defendant 
for  further  answer  to  plaintiff's  petition  avers  that  by  its  rules, 
regulations,  and  orders  adopted,  promulgated,  and  given  by  de- 
fendant to  plaintiff  and  other  employees  of  defendant,  for  their 
safety  and  protection,  such  employees  and  servants  of  defendant 
were  forbidden  to  ride  on  defendant's  cars  with  their  legs  and 
feet  swinging  over  and  from  the  sides  of  said  cars,  and  that 
whatever  injuries  plaintiff  may  have  sustained  were  caused  by 
his  own  negligence  in  riding  on  one  of  defendant's  cars  with  his 
feet  and  legs  outside  the  body  or  side  of  said  car  in  violation  of 
defendant's  said  rules,  orders,  and  regulations.  And  haVing 
fully  answered,  defendant  prays  to  be  hence  dismissed  with  its 
costs."    Reply  was  a  general  denial. 
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The  errors  assigned  are:  (1)  The  overruling  of  the  de- 
murrer; (2)  the  overruling  of  the  motion  to  make  petition  more 
specific  and  definite;  (3)  the  overruling  of  the  demurrer  to 
plaintiff's  evidence  and  to  all  the  evidence  upon  the  close  of  the 
case;  (4)  the  giving  of  instructions  Nos.  1,  2,  3,  4,  and  5  for 
plaintiff;  (5)  the  refusal  to  give  instructions  Nos.  A-1,  A-2, 
A-3,  A-4,  and  A-5,  asked  for  defendant;  the  admission  of  in- 
competent evidence  over  the  objection  of  defendant.  Objection 
was  made  to  the  introduction  of  any  evidence  under  the  petition, 
for  the  reason  that  the  petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  objection  was  overruled  and 
exception  saved.  The  same  point  is  preserved  by  motion  in  ar- 
rest of  judgment.  Points  urged  will  be  considered  in  connection 
with  a  further  statement  of  the  tesitmony  as  introduced  and  ap- 
plicable to  the  several  points  discussed  in  the  course  of  the 
opinion. 

1.  The  first  point  made  by  defendarrt  is  that  there  was  error 
upon  the  part  of  the  trial  court  in  overruling  the  demurrer  to 
the  petition.  The  defendant  answered,  but  the  answer  in  no 
way  aids  the  petition  in  respect  to  the  alleged  defect  now  insisted 
upon  by  defendant.  Ordinarily,  where  a  demurrer  is  overruled, 
and  the  defendant  pleads  by  way  of  answer  rather  than  stand 
upon  the  demurrer,  we  do  not  consider  the  demurrer,  and  would 
not  consider  the  point  here  raised,  but  for  the  fact  there  is  a 
motion  in  arrest  of  judgment  which  questions  the  sufficiency  of 
the  petition.  So  that  in  this  case  we  consider  the  sufficiency  of 
the  petition  upon  the  challenge  thereto  raised  by  the  motion  in 
arrest  of  judgment  rather  than  upon  the  demurrer.  Defendant 
challenges  the  sufficiency  of  the  petition  in  brief  in  this  language  : 
"The  petition  contains  no  averment  that  the  defendant  had  any 
knowledge  of  the  defects  complained  of,  or  could  have  known  of 
the  defects  by  reasonable  diligence,  or  any  averments  which  are 
equivalent  to  the  same."  The  petition  does  not  contain  such 
specific  allegations.  The  petition  does  contain  this  allegation: 
"And  the  plaintiff  avers  that  the  defendant  was  negligent  in  fur- 
nishing said  car  for  said  work  in  said  defective  condition."  The 
defective  condition  had  been  prevously  described  in  the  petition. 
The  petition  is  not  well  worded  for  a  case  of  this  character,  to 
say  the  least  of  it.  Defendant  admits  the  allegations  of  the  peti- 
tion to  be  sufficient,  if  this  case  was  a  case  where  "the  servant 
brings  his  action  against  the  master  because  the  master  furnished 
him  with  the  tool  or  instrument  which  is  defective,  inherently 
defective  condition  had  been  previously  described  in  the  petition, 
urges  that  the  rule  does  not  hold  good,  and  the  petition  would 
be  bad,  in  cases  "where  a  servant  grounds  his  petition  upon  in- 
juries received  during  the  use  of  appliances  and  instruments 
furnished  him  by  the  master  which  were  originally  perfect  and 
free  from  defect,  and  suited  to  the  use  or  purpose  for  which  they 
were  intended,  but  having  become  unsuited  through  use  and 
ordinary  wear  and  tear,  and  thus  are  liable  to  injure  the  servant." 
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In  cases  of  this  character,  defendant  urges,  "the  petition  must 
contain  the  averment  or  its  equivalent  that  the  master  could  have 
known  of  the  defect  through  the  exercise  of  ordinary  care,  or 
being  informed  of  it  has  failed  to  rectify  it."  The  evidence  shows 
that  plaintiff  had  used  this  particular  car  for  about  six  weeks, 
and  that  it  worked  all  right  at  first,  but  during  the  last  week  or 
10  days  it  jumped  the  track  at  different  times  and  places  when 
making  a  curve.  But,  to  test  the  petition,  we  must  look  to  the 
petition,  and  not  the  evidence.  Does  the  petition  state  a  cause 
of  action?  We  think  so.  The  petition  does  not  charge  a  prior 
use  of  the  car  by  plaintiff,  and,  in  so  far  as  appears  from  the 
petition,  this  was  the  original  furnishing  of  the  alleged  defective 
appliance.  What  bearing  the  question  of  the  evidence  in  the 
cause  will  have  is  not  for  consideration  at  this  point.  This  al- 
leged defect  in  the  petition  is  not  a  new  question  in  this  state. 
It  would  have  been  much  better  to  have  had  tiie  express  aver- 
ments, as  contended  for  by  defendant,  in  the  petition;  but  we 
have  held  that  the  language  used  in  this  petition  is  equivalent 
averments. 

In  Hall  z/.  Mo.  Pac.  Ry.  Co.,  74  Mo.,  loc.  cit.  302,  we  said : 
"The  proposition  that  the  petition  is  defective  because  it  is  not 
therein  alleged  that  defendant  had  knowledge  that  the  iron  rail 
was  lying  on  or  so  near  to  the  track  as  to  be  dangerous  is  un- 
tenable. It  is  alleged  that  defendant  negligently  and  carelessly 
permitted  it  to  remain  there,  and  this  was  not  true,  if  defendant 
did  not  know,  or  by  the  due  and  proper  discharge  of  its  duty  to 
keep  the  track  clear  of  obstructions  would  not  have  ascertained, 
that  the  rail  was  there.  In  the  case  of  Serrot  v,  Omaha,  1  Dill. 
(U.  S.),  313,  Fed.  Cas.  No.  12,673,  and  Bowie  v.  Kansas  City, 
51  Mo.  456,  it  was  decided  that  petitions,  substantially  the  same 
as  this  with  respect  to  the  omission  of  the  allegations  of  knowl- 
edge on  the  part  of  defendant,  were  good.  Nor  is  there  any- 
thing^ in  Price  ^.  Ry.  Co.,  72  Mo.  414,  in  conflict  with  those 
cases."  Again,  in  Crane  v.  Mo.  Pac.  Ry.  Co.,  87  Mo.,  loc.  cit. 
594,  it  was  said :  **It  is  further  insisted  that  the  petition  is  in- 
sufficient in  that  it  does  not  aver  that  defendant  either  knew  or 
might,  by  the  exercise  of  ordinary  care,  have  known  the  defective 
and  dangerous  construction  of  the  car  that  plaintiff  was  required 
to  couple.  If  the  petition  contains  no  averment  equivalent  to 
the  one  above  noted,  the  objection  made  to  its  sufficiency  would 
he  well  taken.  That  it  does  contain  equivalent  averments,  we 
think  is  clear.  The  petition  alleges  that  the  cause  of  the  injury 
received  by  plaintiff,  without  his  fault,  was  the  result  of  careless- 
ness and  n^ligence  of  defendant  in  failing  and  neglecting  to 
provide  him  with  reasonably  safe  and  secure  appliances  with 
which  to  perform  duties  of  his  employment,  and  dien  proceeds 
^  state  wherein  the  car  he  was  required  to  couple  was  defective. 
This  form  of  pleading  is  sufficient,  and  has  the  sanction  of  Bliss 
on  Code  Pleading,  where,  in  section  212,  in  treating  of  the  dis- 
tinction in  pleading  fraud  and  negligence,  it  is  said :    "To  charge 
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fraud,  it  is  not  enough  to  say  that  the  party  fraudulently  pro- 
cured or  did  this  or  that,  or  committed  fraud.  They  are  but 
conclusions  of  law;  the  facts  constituting  fraud  must  be  stated. 
*  *  *  On  the  other  hand,  a  general  allegation  of  negligence 
is  allowed;  the  negligence  is  the  ultimate  fact  to  be  pleaded,  and 
is  not  a  legal  conclusion,  as  that  'defendant  by,'  etc.,  did  run 
and  manage  one  of  their  cars  in  such  a  gross  and  negligent  man- 
ner that,  etc.;  or  the  defendant  *while  running  their  locomotive 
with,'  etc.,  'negligently  struck,'  etc.  The  law  draws  the  con- 
clusion in  both  cases,  yet  we  can  see  that  the  negligence  pos- 
sesses more  the  elements  of  facts  than  does  fraud."  See,  also. 
Nash's  Plead.  &  Prac.  p.  514",  where  it  will  be  seen  that  the 
petition  in  this  case  comes  up  to  the  requirements  in  the  form 
there  laid  down  in  this  class  of  cases.  Norton,  J.,  in  Johnson  v. 
Mo.  Pac.  Ry.  Co.,  96  Mo.  loc.  cit.  345,  9  S.  W.  791,  9  Am.  St 
Rep.  351,  says:  "The  specific  objection  urged  to  the  above  pe- 
tition is  that  it  does  not  allege  that  the  defendant  either  knew,  or 
might  by  the  exercise  of  ordinary  care  have  known,  that  said 
hammer  was  not  reasonably  safe  for  the  purposes  for  which  it 
was  to  be  used.  In  the  case  of  Crane  v.  Railroad,  87  Mo.  588, 
it  was  held  that  in  action  by  a  servant  against  his  master  for 
negligence  in  furnishing  improper  or  unsafe  appliances  for  the 
servants  to  use  in  his  work  the  petition  must  allege  that  the 
master  either  knew,  or  might  by  the  exercise  of  ordinary  care 
have  known,  of  the  dangerous  and  defective  construction  of  the 
appliance,  or  it  must  contain  an  equivalent  averment,  and  that 
an  allegation  that  the  master  negligently  furnished  an  appliance 
which  was  defective  and  unsafe  is  an  equivalent  averment,  and 
sufficient.  Under  this  ruling,  the  objection  to  the  sufficiency  of 
the  petition,  based  on  the  ground  stated,  is  not  well  taken,  as  it 
is  therein  averred  that  the  unsafe  hammer  was  negligently  fur- 
nished plaintiff  by  defendant."  And  later  the  Crane  and  John- 
son Cases,  supra,  were  approved  in  Young  v.  Shickle,  H.  &  H. 
Iron  Co.,  103  Mo.,  loc.  cit.  328,  15  S.  W.  772,  in  this  language: 
"It  is  the  well-settled  law  of  this  court  that  the  plaintiff  need  not 
allege  that  he  was  without  fault ;  that  contributory  negligence  is 
a  matter  of  defense.  Crane  v.  Railroad,  87  Mo.  588.  It  was 
also  held  in  that  case  that  the  plaintiff  need  not  aver  that  he  had 
no  knowledge  of  the  defective  character  of  the  machinery;  and 
that  an  allegation  that  the  defendant  negligently  furnished  an 
appliance  which  was  defective  and  unsafe  was  equivalent  to  a 
statement  that  the  master  knew,  or  might  have  known  by  use 
of  ordinary  care,  of  the  dangerous  and  defective  character  of  the 
appliance.  To  the  same  effect  is  the  case  of  Johnson  v.  Railroad, 
96  Mo.  340,  9  S.  W.  790,  9  Am.  St.  Rep.  351."  See  also,  recent 
case  of  Bellamy  et  aL  v.  Whitsell,  100  S.  W.  514  (opinion  just 
handed  down  by  Johnson,  J.,  of  the  Kansas  City  Court  of  Ap- 
peals). We  therefore  conclude  that  whilst  this  petition  is  not 
just  what  it  ought  to  be,  yet  it  contains  averments  sufficient  to 
state  a  cause  of  action,  and  the  demurrer  and  motion  in  arrest 
were  properly  overruled  in  so  far  as  this  point  is  concerned. 
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2.  The  second  contention  is  that  there  was  error  in  overruling 
defendant's  motion  to  make  the  petition  more  specific.  We  do 
not  think  this  point  is  tenable.  In  the  statement  we  have  set  out 
all  of  that  portion  of  -the  petition  necessary  for  the  consideration 
of  the  proposition.  We  take  it  that  the  specific  defect  intended 
to  be  charged  ih  this  petition  is  couched  in  the  following  lan- 
j^a^e  taken  therefrom:  "That  the  bearings  over  the  truck  did 
not  slide  or  follow  the  turn  of  the  car,  but  were  rigid,  and  thus 
would  cause  the  car  to  become  derailed."  There  is  a  loose  gen- 
eral charge  first  preceding  this,  but  as  best  we  can  construe  this 
petition,  the  gist  of  the  charge  contained  therein  is  in  the  lan- 
guage just  quoted,  and  this  is  sufficiently  definite  to  fully  apprise 
the  defendant  of  the  issues  to  be  met.  Having  reached  the  con- 
clusion that  the  petition  is  sufficiently  definite,  it  is  unnecessary 
to  discuss  the  further  question  as  to  whether  or  not  defendant 
has  lost  the  right  to  question  the  sufficiency  of  the  petition  by 
not  standing  upon  its  motion  and  answering,  after  the  motion 
was  overruled. 

3.  Instruction  No.,  1  given  for  plaintiff  is  criticised.     This  in- 
struction reads:     "If  the  jury  find  from  the  evidence  that  on 
the  29th  day  of  October,  1901,  the  defendant  was  operating  the 
railway  and  car  mentioned  in  the  evidence ;  and  if  the  jury  find 
from  the  evidence  that  on  said  day  the  plaintiff  was  in  the  service 
of  the  defendant  as  a  laborer,  and  that  on  said  day  he  was  riding 
upon  the  car  mentioned  in  the  evidence,  and  that  he  was  in  the 
discharge  of  the  duty  of  his  employment  whilst  so  riding  upon 
said  car ;  and  if  the  jury  find  from  the  evidence  that  whilst  the 
plaintiff  was  so  riding  upon  said  car  in  the  discharge  of  the 
duties  of  said  employment  said  car  left  the  track  on  which  it 
was  moving,  and  thereby  the  plaintiff's  left  foot  and  leg  were 
crushed  between  said  car  and  a  pole  and  injured ;  and  if  the  jury 
M  from  the  evidence  that  said  car  and  its  appliances  and  bear- 
ings  were  out  of  order  and  defective,  and  that  the  bearings  over 
one  of  the  trucks  of  said  car  did  not  slide  and  were  rigid,  and  that 
thereby  said  car  was  caused  to  so  leaz^e  said  track  and  so  injure 
the  pl(untiff;  and  if  the  jury  find  from  the  evidence  that  said 
defective  conditions  of  said  car  were  known  to  the  defendant,  or 
its  agents  having  charge  of  keeping  said  car  in  repair,  and  rea- 
sonably safe  and  suitable  for  the  use  for  which  defendant  was 
applying  it,  or  by  the  exercise  of  ordinary  care  would  have  been 
so  known  in  time  to  have  repaired  same,  by  the  exercise  of  or- 
dinary care  before  plaintiff's  said  injury,  and  neglected  and  failed 
to  do  so,  and  thereby  the  plaintiff  was  caused  to  sustain  said 
injury;  and  if  the  jury  find  from  the  evidence  that  the  plaintiff 
was  in  the  exercise  of  ordinary  care  at  the  time  of  his  injury — - 
then  he  is  entitled  to  recover."     We  have  italicized  the  portion 
which  is  principally  urged  as  being  erroneous.    The  only  possi- 
ble defect  in  the  instruction  would  be  in  the  words,  "that  said 
car  and  its  appliances  and  bearings  were  out  of  order  and  de- 
fective."   The  prepondeance  of  the  evidence  tends  to  show  that 
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this  car  had  been  leaving  the  track  in  making;  curves  for  some 
days  prior  to  this  accident,  and  that  it  left  it  because  of  a  bolt 
in  the  bearing^s  dropping  down,  and  thereby  preventing  the  truck 
of  the  car  from  resuming  its  natural  positipn  under  the  car  after 
the  car  reached  the  straight  track.  These  bearings  consisted  of 
two  steel  plates — one  above  and  one  below — the  one  above  fas- 
tened by  two  bolts  to  the  body  of  the  car,  and  the  one  below  by 
two  bolts  to  the  axle.  The  bolts  were  countersunk;  that  is  to 
say,  were  so  placed  in  the  steel  plates  that  the  head  of  the  bolt 
would  be  even  with  or  a  little  deeper  than  the  face  of  the  plate, 
so  that  the  two  plates  would  work  without  interference  from 
these  bolt  heads.  The  evidence  strongly  tends  to  show  that  at 
previous  times  the  car  left  the  track  by  one  or  more  of  these 
bolts  becoming  loose  so  that  the  heads  thereof  would  fall  below 
the  surface  of  the  steel  plate,  thus,  preventing  the  truck  from 
resuming  its  natural  position  after  the  curve  was  passed  and 
straight  track  reached,  and  in  this  way  forcing  the  wheels  oflf  the 
track.  Further  than  this,  the  reason  for  the  car  leaving  the 
track  the  night  of  the  injury  is  not  shown  except  by  the  witness 
Booth,  who  knew  of  the  car  leaving  the  track  before,  and  says 
the  bearings  were  too  low  as  well  as  the  loose  bolts.  There  is 
some  little  evidence  of  a  loose  wheel,  but  it  is  not  explained  just 
how  a  loose  wheel  would  cause  the  truck  to  leave  the  track.  It 
might  have  been  better  had  the  plaintiff  eliminated  the  language 
hereinabove  last  quoted  from  the  instruction,  thereby  confining 
the  instruction  to  the  condition  of  the  bearings,  yet,  under  the 
evidence  in  this  record,  we  hardly  think  the  instruction  in  the 
form  given  worked  injury  to  the  defendant  Nor  is  it  subject  to 
the  criticism  of  being  broader  than  the  pleadings.  Further,  we 
suggest  that  defendant's  instructions,  both  those  given  and  those 
reifused,  contain,  in  effect,  if  not  in  exact  words,  the  same  alleged 
vicious  expression,  so  that  if  we  could  find  that  the  trial  court 
was  led  into  error  the  responsibility  rests  as  much  with  defend- 
ant as  with  plaintiff. 

4.  Plaintiff's  instruction  No.  3  is  also  the  subject  of  criticism. 
This  instruction  is  as  follows:  "If  the  jury  find  from  the  evi- 
dence that  the  car  mentioned  was  in  a  defective  condition,  as  set 
forth  or  mentioned  in  the  other  instructions,  and  if  the  jury  find 
from  the  evidence  that  the  plaintiff  knew  of  said  defective  con- 
dition of  said  car  before  his  said  injury,  yet,  unless  the  jury  find 
from  the  evidence  that  the  danger  from  said  car  and  its  defective 
condition  was  so  glaring  as  to  threaten  immediate  injury,  or  such 
that  a  person  of  ordinary  prudence  would  not  have  used  it  to 
ride  upon,  then  the  fact  that  the  plaintiff  knew  of  such  defective 
condition  of  said  car,  and  remained  in  the  service  of  the  defend- 
ant thereafter,  will  not  of  itself  preclude  a  recovery  in  this  case.*' 
We  think  the  language  of  this  instruction  finds  full  support  in 
the  case  of  Hamman  v.  Cen.  Coal  &  Coke  Co.,  156  Mo.  232,  56 
S.  W.  1091.  The  writer  was  of  counsel  for  appellant  in  that 
case,  and  tried  hard  to  get  a  different  expression  from  the  court, 
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but  by  a  majority  of  the  court  in  banc  the  divisional  opinion  of 
Burgess,  J.,  was  made  the  opinion  of  the  court.  In  that  case, 
Burgess,  J.,  said:  ''The  evidence  was  clear  that  deceased  was 
an  experienced  miner,  and  that  he  knew  the  condition  of  the 
rcNDf ;  but  it  does  not  necessarily  follow  that  it  was  his  duty  to 
abandon  his  work  if  it  was  true  that  defendant  had  been  re- 
quested by  him  to  furnish  props  for  the  room,  had  promised  to 
do  so  and  failed,  unless  the  roof  was  so  glaringly  defective  and 
unsafe,  "and  that  risk  was  incurred  in  working  under  it,"  was 
have  worked  in  the  room,  or  unless  it  was  so  dangerous  as  to 
threaten  immediate  injury.  Mere  knowledge  that  the  roof  was 
unsafe,  **and  that  risk  was  incurred  in  working  under  it,"  was 
not,  as  a  matter  of  law,  sufficient  to  defeat  the  plaintiff's  action, 
:f  the  danger  was  not  such  as  to  threaten  immediate  injury,  or 
if  it  was  reasonable  *to  suppose  the  room  "might  be  safely  used 
by  the  exercise  of  care."  Smith  v.  Little  Pittsburg  Coal  Co., 
75  Mo.  App.  177;  Stoddard  v.  Railroad,  65  Mo.  514;  Devlin  v. 
Railroad,  87  Mo.  545 ;  Huhn  v.  Railroad,  92  Mo.  440,  4  S.  W. 
937:  Hamilton  v.  Mining  Co.,  108  Mo.  364,  18  S.  W.  977;  Hol- 
loran  v.  I.  &  F.  Co..  133  Mo.  470,  35  S.  W.  260."  The  cases 
cited  by  Judge  Burgess  sustain  his  views,  and  some  of  them  are 
where  repairs  had  been  promised,  and  others  where  there  had 
been  no  such  promise.  In  1  Labatt  on  Master  &  Servant,  p.  730, 
§  301  et  seq.,  the  author  takes  occasion  to  analyze  our  cases  upon 
the  question  of  the  servant's  right  to  recover  after  being  fully 
cognizant  of  defects  in  appliances  being  used  by  him,  and  in  a 
way  criticises  the  later  expressions  of  this  court,  to  the  extent 
of  pointing  out  that  our  views,  as  the  author  sees  it,  are  largely 
out  of  line  with  the  decisions  of  other  states.  However,  this 
analysis  of  the  cases  upholds  the  doctrine  announced  in  this  in- 
struction. It  may  be  that  our  court  has  gone  further  upon  this 
question  than  many  courts,  but  we  see  no  reason  now  for  over- 
turning the  long  line  of  decisions  upon  the  question.  In  passing, 
it  might  be  well  to  say  that  neither  contributory  negligence  by 
the  usual  plea  nor  assumption  of  risk  was  pleaded  in  the  case 
at  bar. 

5.  As  a  fifth  assignment  of  error,  the  refusal  of  the  court  to 
pve  defendant's  instruction  A-4  is  charged.  That  instruction 
follows:  "The  jury  are  instructed  that  defendant  was  not  an 
insurer  of  plaintiff's  safety  and  only  owed  to  him  the  duty  of  ex- 
ercising reasonable  care  and  precaution  to  provide  a  reasonably 
safe  car,  equipped  with  reasonably  safe  appliances  and  bearings, 
upon  and  about  which  to  work;  that  defendant  was  not  bound 
to  know  of  hidden  or  other  defects  in  said  car,  its  bearings  or 
appliances,  that  could  not  be  discovered  by  the  exercise  of  rea- 
sonable care  in  examining  the  same.  And  you  are  further  in- 
structed that  if  you  find  from  the  evidence  that  defendant, 
through  reasonable  care  in  examining  said  car,  its  bearings  and 
appliances,  and  that  such  examination  failed  to  disclose  any  de- 
fects in  said  car,  its  appliances  or  bearings,  and  that  defendant 
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did  not  know,  and  had  no  reason  to  anticipate,  that  there  were 
defects  in  said  car,  its  bearings  or  appliances,  then  your  verdict 
will  be  for  the  defendant,  and  this  is  true,  even  though  you  may 
further  believe  that  there  were  defects  in  said  car,  its  appliances 
or  bearings,  and  that  such  defects  caused  the  wheels  or  trucks 
of  said  car  to  leave  the  track,  and  that  plaintiff  was  thereby 
injured." 

To  properly  pass  upon  this  instruction,  it  will  be  necessary  to 
summarize  the  evidence  bearing  upon  the  question.  Plaintiff 
worked  at  nights.  The  accident  occurred  the  night  of  October 
29,  1901.  There  is  evidence  upon  the  part  of  defendant  that  this 
car  was  thoroughly  overhauled  and  repaired  September  7,  1901 ; 
that  the  car  was  inspected  each  morning  by  the  car  inspector  after 
its  return  from  the  night's  work ;  that  this  car  was  repaired  on 
the  29th  of  October^a  new  axle  and  bearings  being  put  in  in  lieu 
of  an  axle  which  was  split;  that  after  its  repair  on  the  29th,  \ 
and  before  it  was  sent  out  on  the  night  of  plaintiff's  injury,  it 
was  loaded  and  tested  in  the  yards,  where  there  was  nothing  but 
switches  and  curves,  and  that  it  worked  properly ;  that  no  defects 
or  trouble  with  the  car  was  then  discovered  by  the  inspector; 
that  cars  frequently  left  the  track,  for  different  causes,  and  many 
times  the  cause  of  thie  leaving  could  not  be  discovered.  Counsel 
for  plaintiff  practically  concedes  the  correctness  of  this  refused 
instruction,  but  says  that  it  was  covered  by  instruction  D-3.  This 
instruction  is  in  words  as  follows:  "If  the  jury  find  from  the 
evidence  that  defendant's  car,  its  appliances  and  bearings,  were 
reasonably  safe  and  secure  on  the  morning  of  the  day  of  plain- 
tiff's injury,  and  that  thereafter  on  said  day  while  being  used  by 
defendant  about  the  work  in  which  plaintiff  was  engaged,  if  you 
find  it  was  so  used,  said  car,  its  appliances  or  bearings,  became 
out  of  repair,  thereby  causing  the  wheels  or  trucks  of  said  car  to 
leave  the  track,  and  that  plaintiff  was  thereby  injured,  still 
plaintiff  cannot  recover  in  this  action  unless  you  further 
find  from  the  evidence  that  defendant  knew  of  said  car, 
its  appliances  or  bearings,  so  becoming  out  of  repair,  or  by 
the  exercise  of  reasonable  care  might  have  known  thereof, 
in  time  to  have  repaired  the  same  before  plaintiff  sustained  in- 
jury." Under  the  facts  in  this  case  there  can  be  no  doubt  that 
instruction  A-4  is  a  proper  declaration  of  law.  Nor  do  we  think 
it  covered  and  its  refusal  justified  by  the  giving  of  instruction 
D-3. 

Instruction  D-3  contains  no  idea  of  the  proper  declaration  of 
law  as  contained  in  the  first  paragraph  or  part  of  A-4,  and  really 
goes  only  to  the  point  that  if  the  car  was  in  good  repair  at  the 
time  it  was  turned  out  for  work  on  October  29th,  and  thereafter 
became  out  of  repair,  then  the  defendant  was  not  liable  unless  it 
knew  of  said  car  becoming  out  of  repair,  or  by  the  exercise  of 
ordinary  care  might  have  known  such  fact  prior  to  the  injury. 
This  instruction  refers  solely  to  the  day  and  night  of  October 
29th,  and  has  no  references  to  latent  or  hidden  defects.  But  an 
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examination  of  the  two  instructions  shows  that  they  do  not  cover 
the  same  proposition,  and  were  not  so  intended.  So  far  we  have 
f^one  the  limit  in  sustaining  the  contentions  of  plaintiff,  but  the 
refusal  of  instruction  A-4  cannot  be  excused  on  any  reasonable 
theory.  It  is  not  only  good  abstract  law,  but  it  is  peculiarly  ap- 
plicable to  the  facts  of  the  case  as  presented  by  defendant's  wit- 
nesses. The  refusal  took  from  the  jury  one  of  the  substantial 
defenses  to  the  case ;  i.  e.,  that  even  if  there  was  a  defect  in  the 
car  that  night  it  was  so  hidden  that  it  was  not  discernible  upon 
close  inspection.  Again,  no  other  instruction  measured  the  duty 
of  the  defendant  to  the  plaintiff  in-  the  matter  of  furnishing  the 
car.  as  to  its  character.  The  refusal  of  this  instruction  was  gross 
error. 

For  the  reason  last  assigned  the  judgment  in  this  cause  is  re- 
versed, and  the  cause  remanded  for  retrial,  in  accordance  with 
the  views  herein  expressed. 

Valliant,  p.  J.,  and  Lamm,  J.,  concur.  Woodson^  J.,  not 
sitting. 
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(Supreme  Court  of  Utah,  April  11,  1907.) 
[89   Pac.   Rep.   715.] 

Appearance — ^Jurisdiction  of  the  Person. — Where,  in  an  action  for 
the  death  of  plaintiff's  intestate  against  a  railroad  com(>any,  de- 
fendants filed  a  general  demurrer  for  want  of  facts,  and  thereafter 
stipulated  to  enter  its  appearance  in  the  cause  and  filed  its  answer 
to  the  merits,  the  court  acquired  jurisdiction  of  its  person. 

Courts — Jurisdiction — Privilege — Waiver. — Laws  1903,  p.  76,  c.  92, 
providing  that  a  transitory  cause  of  action  arising  without  the  state 
in  favor  of  a  nonresident  shall  be  brought  in  the  county  where  the 
principal  defendant  resides,  or,  if  the  principal  defendant  is  a  cor- 
poration, in  the  county  where  the  corporation  has  its  principal,  place 
of  business,  and  further  providing  that,  if  the  cause  of  action  be  in 
favor  of  a  resident,  then  the  action  to  be  brought  in  the  county 
where  the  principal  defendant  resides,  or,  if  the  principal  defendant 
is  a  corporation,  in  the  county  where  such  resident  resides,  or  in  the 
county  where  the  corporation  has  its  principal  place  of  business, 
docs  not  go  to  the  jurisdiction  of  the  subject-matter,  but  confers  a 
privilege  on  defendant  merely,  which  he  may  waive. 

Death — Action — ^Jurisdiction. — Laws  1903,  p.  76,  c.  92,  provides  that 
a  transitory  cause  of  action  arising  without  the  state  in  favor  of  a 
resident  against  a  corporation  shall  be  brought  in  the  county  where 
such  resident  resides,  or  in  the  county  where  the  corporation  has 
its  principal  place  of  business.  The  statute  of  Wyoming  giving  a 
right  of  action  for  the  wrongful  death  of  a  person  provides  that  the 
action  shall  be  brought  by  and  in  the  name  of  the  personal  repre- 
sentative of  the  decedent.     Held,  that  the  -court  had  jurisdiction  of 
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the  subject-matter  of  an  action  brought  by  a  resident  administrator 
in  the  county  where  he  resided  for  the  death  of  his  intestate  caused 
by  defendant's  alleged  negligence  in  Wyoming. 

Evidence — Similar  Facts  and  Transactions — Experiments.* — Evi- 
dence that  steam  escaping  from  an  engine,  at  a  time  other  than  that 
of  the  accident,  so  obscured  the  engineer's  view  of  the  track  that  it 
was  necessary  for  him  to  go  on  to  the  pilot  in  front  of  the  engine 
to  see  the  track  in  advance,  was  not  subject  to  the  objection  that 
it  was  stating  the  result  of  an  experiment  requiring  a  similarity  of 
conditions  to  be  first  shown. 

Same — Opinion  Evidence — Invasion  of  Province  of  Jury. — On  the 
issue  as  to  whether  steam  escaped  from  an  engine  to  such  an  extent 
that  it  obscured  the  track  so  that  the  engineer  could  not  see  ahead, 
and  so  that  its  headlight  could  not  be  seen  by  those  approaching  it, 
evidence  of  an  engineer  who  had  driven  the  engine  on  the  morning 
of  the  accident  as  to  the  effect  of  the  steam  escaping  from  the 
engine  in  obscuring  a  view  of  the  track,  and  as  to  whether  the  track 
could  be  seen  because  of  the  escaping  steam,  was  not  subject  to  the 
objection  that  it  called  for  an  opinion  on  a  subject  as  to  which  the 
jury  were  Equally  competent  to  judge. 

Master  and  Servant — Injury  to  Servant — Release — ^Validity.t — A 
release  by  an  employee  of  an  express  company  wTio  was  also  an 
employee  of  defendant  railroad  company  executed  to  the  express 
company,  whereby  the  employee  released  the  defendant  from  all 
liability  for  all  acts  of  negligence  which  might  in  any  wise  cause 
injury  to  him  or  death,  while  engaged  in  his  employment,  was  as 
to  the  railroad  company  void,  as  against  public  policy. 

Same.— ;Const.  Wyo.,  art.  10,  §  4,  provides  that  any  contract  or 
agreement  with  any  employee  waiving  any  right  to  recover  damages 
for  causing  death  or  injury  of  any  employee  shall  be  void.  Article 
19,  §  1,  provides  that  it  shall  be  Unlawful  for  any  corporation  to 
require  of  an  employee  any  contract  whereby  the  corporation  shall 
be  released  from  liability  on  account  of  personal  injuries  received  bv 
the  employee  by  reason  of  the  negligence  of  *the  corporation  or  the 
employees  thereof,  and  that  such  contracts  shall  be  void.  Held, 
that  it  having  been  contemplated  at  the  time  plaintiff's  intestate 
executed  in  this  state  a  release  of  liability  to  an  express  company 
of  both  itself  and  defendant  railroad  company  by  both  of  whom 
the  intestate  was  employed  that  part  of  his  services  was  to  be  per- 
formed in  Wyoming,  and  the  injuries  having  been  inflicted  while 
intestate  was  engaged  in  the  performance  of  those  services  in  Wyo- 
ming, the  release  was  to  be  deemed  a  contract  of  that  state,  and  as 
such  was  void. 

*See  foot-notes  appended  to  Vicksburg  Ry.  &  Light  Co.  v.  Miles 
(Miss.),  22  R.  R.  R.  94,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  94;  foot-notes 
appended  to  Illinois  Cent.  R.  Co.  v.  Bailey  (111.),  21  R.  R.  R.  664, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  664;  foot-notes  appended  to  Mobile 
&  O.  R.  Co.  V.  Vallowe  (111.),  14  R.  R,  R.  543,  37  Am.  &  Eng.  R- 
Cas.,  N.  S.,  543» 

tSee  foot-notes  appended  to  Shannon's  Adm'r  v.  Chesapeake  &  0- 
Ry.  Co.  (Va.),  19  R.  R.  R.  91,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  91. 
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Same— Proximate  Cause  of  Injury — Concurring  Causes.^ — Where 
the  nej^liffence  of  an  employer  and  that  of  a  fellow  servant  concur 
to  produce  an  injury  to  an  employee,  the  employer  is  liable  for  the 
injury  sustained. 

Same—Injuries  to  Railway  Employee — Evidence — Sufiiciency. — 
Evidence  held  sufficient  to  authorize  a  finding  that  defendant  railroad 
company  was  nesfliRent  in  using  a  certain  engine. 

Negligence — Proximate  Cause  of  Injury — Natural  Consequences.! 
—Where  an  act  is  one  which  a  person  in  the  exercise  of  ordinary 
care  could  have  anticipated  as  likely  to  result  in  injury,  then  he  is 
liable  for  any  injury  actually  resulting  from  it,  although  he  could 
not  have  anticipated  the  particular  injury  which  did  occur. 

Master  and  Servant — Injury  to  Railway  Employee — Question  for 
Jory. — ^Under  the  evidence,  held,  that  it  was  a  question  for  the  jury 
whether  the  proximate  cause  of  a  railway  employee's  injury  resulting 
in  death  was  the  negligence  of  the  railway  company  in  using  a  de- 
fective engine. 

Appeal  from  District  Courts  Second  District;  J.  A.  Howell, 
Judge. 

Action  by  A.  I.  Stone,  administrator  of  the  estate  of  'Jas.  H. 
Winslow,  deceased,  against  the  Union  Pacific  Railroad  G^mpany. 
From  a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

P.  L  Williams,  Geo.  H.  Smith,  Jno.  G.  Willis,  and  C,  R.  Hoi- 
lin^sivorth,  for  appellant. 
Maginnis  &  Com,  for  respondent. 

Straup,  J.  1.  This  action  was  brought  in  the  county  of 
Weber,  state  of  Utah,  by  the  plaintiff,  for  negligently  causing  the 
death  of  his  intestate,  James  H.  Winslow,  near  Azusa,  in  the  state 
of  Wyoming.  It  is  alleged  in  the  complaint,  and  admitted  in  the 
answer:  That  the  defendant  is  a  corporation  organized  under 
the  laws  of  the  state  of  Utah,  and  was  operating  a  railroad  be- 
tween Ogden  City,  Utah,  and  Omaha,  Neb.     That  at  the  time 

tSce  foot-notes  appended  to  Chicago  &  E.  I.  R.  Co.  v.  Kimmel 
(III),  21  R.  R.  R.  384,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  384;  Moore 
V.  St.  Louis  Transit  Co.  (Mo.),  20  R.  R.  R.  444,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  444. 

§For  the  authorities  in  this  series  on  the  question,  what  consti- 
tutes actionable  negligence,  see  extensive  note,  17  R.  R.  R.  236,  40 
Am.  &  Eng.  R.  Cas.,  N.  S..  236. 

For  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
New  York,  etc.,  R.  Co.  v.  Hamlin  (Ind.),  22  R.  R.  R.  701,  45  Am. 
&  Eng.  R.  Cas.,  N.  S..  701;  foot-notes  appended  to  Hanson  v.  Man- 
chester St.  Ry.  (N.  H.),  22  R.  R.  R.  675,  45  Am.  &  Eng.  R.  Cas., 
V  S.,  675;  foot-notes  appended  to  Elgin,  etc.,  Ry.  Co.  v.  Hoadley 
(111.),  22  R.  R.  R.  663,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  663;  foot-notes 
appended  to  Indianapolis  Trac.  &  Term.  Co.  v,  Kidd  (Ind.),  22 
R.  R.  R.  366,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  366;  Hudson  v.  Atlantic 
Coast  Line  R.  Co.  (N.  Car.),  22  R.  R.  R.  305,  45  Am.  &  Eng.  R. 
Cas.,  K.  S.,  305;  Paquin  v.  Wisconsin  Cent.  Ry.  Co.  (Minn.),  21 
K.  R.  R.  639,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  639. 
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of  the  accident  the  deceased  was  in  the  employ  of  the  Pacific  Ex- 
press Company  as  an  express  messenger,  and  while  being  trans- 
ported on  one  of  the  cars  of  the  defendant  from  Green  River, 
Wyo.,  to  Ogden  City,  he  was  also  in  the  employ  of  the  defendant, 
rendering  services  for  it  in  th^  handling  of  and  caring  for  bag- 
gage of  passengers  carried  and  transported  by  the  defendant. 
The  deceased  was  on  a  passenger  train  designated  as  No.  3  run- 
ning west  from  Green  River.  That  train  collided  with  a  freig^ht 
train  designated  as  "No.  1661,"  running  east  from  Evanston, 
Wyo.  The  alleged  acts  of  negligence  submitted  to  the  jury  were 
that  the  train  dispatcher  at  Evanston  sent  a  telegraphic  order  to 
Granger,  a  station  between  Evanson  and  Green  River,  to  the 
effect  that  No.  3  would  run  1  hour  and  30  minutes  late;  that 
the  receiving  operator  in  writing  said  message  for  deliver)-  to 
the  engineer  and  conductor  of  the  freight  train  transcribed  the 
same  so  as  to  read  that  No.  3  would  run  1  hour  and  50  minutes 
late,  and,  when  so  transcribed,  delivered  the  message  to  the  en- 
gineer and  conductor  of  the  freight  train,  and  that  they,  relying 
upon  such  order  and  direction,  and  believing  that  there  was 
ample  tijne  in  which  to  run  their  train  so  as  to  meet  and  pass  No. 
3  at  Azusa,  started  to  make  the  run ;  and  that  by  reason  of  the 
false  information  contained  in  the  telegram,  together  with  other 
acts  of  negligence,  the  collision  occurred.  It  was  further  alleged 
that  the  defendant  negligently  sent  out  an  engine  which  was 
attached  to  and  propelled  the  freight  train,  in  that  the  engine  was 
so  defective  and  out  of  order  that  it  leaked  steam  so  badly  as  to 
envelop  the  engine  with  steam,  and  so  obscured  the  view  of  the 
engineer  and  fireman  on  the  freight  train  that  they  could  not  see 
the  track  and  objects  ahead  of  the  engine,  and  so  obscured  the 
headlight  of  the  engine  of  the  freight  train  that  it  could  not  be 
seen  by  those  on  an  approaching  train.  The  defendant  denied 
the  alleged  acts  of  negligence,  and  pleaded  that  the  collision  and 
the  death  of  the  deceased  were  due  to  the  negligence  of  fellow 
servants ;  alleged  the  assumption  of  risk  and  lack  of  jurisdiction 
of  the  court  to  try  the  cause ;  and  further  pleaded  a  general  writ- 
ten release  entered  into  between  the  deceased  and  the  Pacific  Ex- 
press Company,  by  the  terms  of  which  the  deceased  agreed  with 
the  express  company  and  the  defendant  that  neither  should  be  lia- 
ble to  the  deceased,  his  heirs,  executors,  administrators,  or  assigns 
for  any  act  of  negligence,  either  of  the  express  company  or 
of  any  other  carrier  employed  by  the  express  company,  including 
the  defendant,  and  that  the  deceased,  by  the  terms  of  said  con- 
tract, had  released  the  defendant  from  any  and  all  liability  for 
any  and  all  acts  of  negligence  which  might  in  any  wise  cause,  or 
relate  to,  any  damage,  injury,  or  death  which  might  result  to  the 
deceased  while  engaged  in  his  employment. 

2.  The  evidence  shows  that  the  freight  train  started  east  from 
Evanston  at  about  5:25  p.  m.  on  November  11,  1904.  Steam  in 
large  quantities  escaped  from  the  valve  stems  and  piston  heads 
of  the  engine  propelling  the  freight  train,  so  as  to  completely 
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envelop  it  and  obscure  the  headlight,  thereby  preventing  persons 
on  the  engine  from  seeing  the  track  in  advance  of  the  engine,  or 
its  headlight  by  those  on  an  approaching  train.    A  Mr.  Lowham, 
a  witness  for  tRe  plaintiff,  testified  that  he  was  a  locomotive  engi- 
neer; that  he  had  been  in  the  employ  of  the  defendant  for  about 
16  years ;  that  he  had  operated  the  engine  in  question  for  several 
months  prior  to  the  accident ;  and  that  the  last  time  that  he  ran 
the  engine  was  on  the  9th  day  of  November,  at  which  time  he 
made  a  round  trip  with  it  between  Evanston  and  Green  River. 
After  describing  the  cylinders  and  valve  chambers  of  and  their 
position  on  the  engine,  and  otherwise  describing  the  different 
parts  and  character  of  the  engine,  he  was  asked  by  plaintiff's 
counsel:    *'Q.  On  that  occasion  [referring  to  the  trip  November 
9th]  I  will  ask  you  whether  you  noticed,  or  had  occasion  to  notice, 
whether  steam  was  escaping  from  the  cylinder  on  that  engine 
or  not?"    This  was  objected  to  as  being  irrelevant,  incompetent, 
and  immaterial.     The  objection  being  overruled,  the  witness  an- 
swered :    "A.  Yes ;  the  steam  was  escaping — escaping  bad — from 
the  front  cylinder  heads.    There  was  some  from  the  pistons,  and 
the  valve  stems  blew  bad  too.    Q.  What,  if  anything,  especially 
called  your  attention  to  it  on  that- trip?    A.  Why,  I  couldn't  see 
the  track  ahead  of  the  engine,  and  I  would  have  to  go  out  on  the 
front  of  the  engine  and  ride  on  the  pilot  in  order  to  see  the  track 
ahead  of  the  engine.    Q.  Did  you  do  that?    A.  I  did  do  it.    Q. 
How  did  it  happen  that  you  did  that?    (Objected  to  as  irrelevant, 
incompetent,  and  immaterial.)     A.  I  thought  there  was  a  train 
ahead  of  me  going  up  Peru  hill  that  night,  and  I  couldn't  see 
whether  there  was  or  not,  and  didn't  like  to  shut  the  engine  off, 
so  I  went  out  on  the  pilot  to  find  out  where  they  was.    After  I 
had  been  out  there  long  enough  to  satisfy  myself  where  they  was, 
I  went  back  and  stayed  until  he  got  on  top  of  the  hill.    Q.  Had 
you  noticed  that  condition  of  affairs  before  that  on  that  same  en- 
gine?   (Objected  to  as  incompetent,  irrelevant,  and  immaterial). 
A.  Yes ;  all  the  while  I  ran  the  engine.     Q.  Was  it  a  continual 
thing?    A.  It  was  a  continual  thing."    The  witness  further  stated 
that  there  was  a  workbook  in  the  roundhouse,  and  a  regular  form 
to  be  filled  out  for  the  reporting  of  defects  and  repairs  needed  on 
engines,  that  he  reported  that  engine  six  or  seven  times  ivevious 
to  the  accident,  and  that  on  the  9th  day  of  November  he  went  to 
the  roundhouse  foreman  who  had  charge  of  making  repairs  on 
locomotives,  and  further  reported  it  directly  to  him.     "Q.  I  will 
ask  you  what  report  you  made  to  him ;  what  did  you  say  to  him  ? 
(Objected  to  as  incompetent,  irrelevant,  and  immaterial.)     A.  I 
ju.^t  told  him  the  condition  the  engine  was  in,  that  she  was  blow- 
ing bad,  and  I  couldn't  see  the  track,  and  she  ought  to  be  fixed, 
ought  to  be  kept  in.    He  said  she  was  going  over  the  road,  and 
they  had  engines  that  were  not  doing  as  well  as  she  was ;  she 
would  have  to  go  on :  that  he  wouldn't  do  the  work — couldn't  do 
the  work.    Q.  What,  if  anything,  further  did  you  say  to  him? 
(Same  objection.)     A.  I  said  you  will  leave  that  engine  out  until 
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she  gets  me  dfecharged,  or  gets  some  one  hurt.  It  was  impossible 
for  me  to  know  where  I  was  going  with  her,  on  account  of  not 
being  able  to  see  the  track."  Another  witness,  a  Mr.  Hammer- 
son,  a  locomotive  engineer  who  had  been  in  the  ^employ  of  the 
defendant,  testified  that  he  last  ran  the  engine  on  the  morning 
of  November  11th,  the  day  of  the  accident;  that  he  had  made  a 
round  trip  from  Evanston  to  Green  River,  and  returned  to  Evans- 
ton  some  time  in  the  morning  of  that  day.  After  testifying  that 
he  knew  the  general  condition  of  the  engine,  he  was  asked :  **Q. 
You  may  state  the  condition  of  the  engine  relative  to  steam  es- 
caping from  the  cylinder  heads  and  piston?  (Objected  to  as  in- 
competent, irrelevant,  and  immaterial.)  A.  She  was  leaking 
steam  pretty  bad  from  the  valve  stem  going  up  the  hill  into 
Evanston.  Q.  What  is  the  effect  of  this  leakage  of  steam  as  to 
being  able  to  see  the  track  in  front  of  the  engine  as  she  traveled 
along?  (Same  objection.)  A.  The  condition  of  weather  at  that 
time  being  cold,  the  steam  would  hang  very  heavy  upon  the  en- 
gine. Of  course,  there  wouldn't  be  any  steam  around  her 
standing  still,  because  you  wouldn't  be  working  any  steam,  but 
while  you  were  working  steam,  especially  on  a  grade 
of  any  kind,  the  steam  was  very  dense  during  cold  weather. 
The  steam  was  leaking  about  34  inches  from  the  front  end  of 
the  boiler  head.  This  would  obscure  the  view  of  the  people 
riding  in  the  cab,  unless  there  was  a  very  strong  cur- 
rent of  wind  or  something  to  carry  its  way  sideways.  Q.  What 
was  the  effect  on  this  particular  engine,  on  this  particular 
day,  you  running  it?  Could  you  see  the  track  in  front  of  you? 
(Same  objection.)  A.  It  was  very  dense  coming  up  the  hill 
there.  I  remember,  she  was  blowing  very  bad  coming  up  the  hill 
at  that  time.  I  couldn't  see,  without  a  current  of  air  blows  it  from 
the  right  side  to  the  left  side,  but,  if  steam  was  coming  up  there, 
it  kind  of  obscures  the  view  at  the  front  end  of  the  engine.  Q. 
Regarding  the  ability  to  distinguish  the  track  ahead  of  you,  to 
w^hat  extent  was  your  view  obscured  by  this  escaping  steam  as  to 
seeing  objects  ahead  of  you?  (Same  objection.)  Q.  Would  it 
have  been  possible  to  distinguish  objects  ahead  of  you  in  view  of 
this  escaping  steam?  (Same  objection.)  A.  Well,  I  don't  recall 
anything  calling  my  attention  at  that  time  to  that  particular  thing. 
I  knew  the  engine  was  blowing,  but  I  didn't  have  anything  to 
attract  my  attention  to  look  very  far  ahead.  May  have  been  a 
breeze  blowing,  so  I  didn't  get  the  full  benefit  of  the  steam." 
Other  witnesses,  railroad  employees  of  the  defendant,  testified 
that  on  the  night  in  question  they  saw  the  engine  as  it  was  being 
propelled  along  the  line,  some  at  about  6  o'clock,  others  at  8 
o'clock,  others  later,  and  that  the  engine  leaked  steam  to  the  ex- 
tent that  the  engine  could  not  ht  seen  as  it  approached.  One  of 
them  described  lit  as  follows :  "The  first  thing  I  saw  of  her  was  a 
bank  of  steam.  I  could  not  tell  what  it  was.  The  engine  kept 
coming  towards  us  for  150  feet,  and  then  stopped.  I  called  the 
engineer  over  to  my  side  of  the  engine,  and  after  that  I  walked 
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down  to  where  she  was.  I  found  engine  1661  was  leaking  steam 
from  her  cylinder  heads.  The  steam  was  all  escaping  from  her. 
When  she  started  up,  I  could  hear  it  escape  from  the  piston  and 
the  valve  stems,  but  I  could  not  see  on  account  of  escaping  steam. 
I  could  not  see  any  part  of  the  front  of  the  engine  until  three  or 
four  minutes  after  she  stopped.  The  headlight  was  burning." 
Others  testified  that  as  the  engine  came  along  it  leaked  steam 
so  badly  that  they  could  only  see  the  top  of  the  pilot  and  about 
six  inches  of  the  smokestack. 

The  distance  from  Evanston  to  Granger  is  about  70  miles, 
with  about  14  stations  intervening,  from  4  to  7  miles  apart.    The 
freight  train  left  Evanston  at  about  5:25  p.  m.     The  distance 
from  Green  River  to  Granger  is  about  30  miles,  with  6  stations 
mtervening,  from  3^  to  7j4  miles  apart.    The  freight  train  was 
ranning  east  and  the  passenger  train  west.    Azusa  is  six  miles 
east  of  Granger.    The  collision  occurred  about  one  mile  west  of 
Azusa.    The  passenger  train  was  a  train  of  a  superior  class  to 
that  of  the  freight  train,  and  had  the  right  of  way.    The  freight 
train  did  not  run  on  regular  time,  but  traveled  entirely  upon 
telegraphic  orders.    At  Altamont,  a  station  about  13j4  miles  east 
of  Evanston,  the  crew  of  the  freight  train,  at  about  8:05  p.  m., 
received  from  the  telegraph  operator  a  train  order,  numbered  59, 
regarding  the  movements  of  the  passenger  train,  which  read: 
"No.  3  will  run  one  hour  and  thirty  minutes  late  Green  River  to 
Evanston."    The  freight  train  left  Altamont  at  8 :2S  and  arrived 
at  Granger  at  11 :25  p.  m.    When  the  freight  train  reached  Gran- 
ger, the  orders  theretofore  given  to  the  train  crew  ended.    They 
could  not  proceed  with  their  train  without  new  orders.     Their 
train  in  effect  became  a  new  train  from  Granger.     At  Granger 
they  received  order  No.  66  at  11 :35  p.  m.,  which  read:    "Engine 
1661  will  run  extra  Granger  to  Green  River  ahead  of  Nos.  18 
and  24  and  has  right  over  Nos.  19  and  25  Granger  to  Peru."    At 
the  same  time  and  place  they  also  received  a  train  order  No.  59, 
which  read :    "No.  3  will  run  one  hour  fifty  minutes  late  Granger 
to  Green  River."    The  time-tables,  possessed  by  all  train  crews, 
showed  that  No.  3  was  regularly  due  at  Azusa,  six  miles  east 
of  Granger,  at  10:12  p.  m.    An  hour  and  50  minutes  late  would 
make  that  train  due  at  Azusa  at  12:02.    The  freight  train  left 
Granger  for  Azusa  at  1 1 :40.    From  Granger  to  Azusa  was  down- 
fifrade  until  a  short  distance  from  the  latter  place.    The  track  was 
straight,  and  there  was  an  unobstructed  view  between  the  two 
places.    The  night  was  clear  and  cold.    A  rule  of  the  defendant 
provided  that  at  meeting  points  between  trains  of  different  clas- 
ses the  inferior  train  must  make  the  station  and  dear  the  superior 
train  at  least  10  minutes.     The  freight  train  was  authorized  to 
ran  at  a  speed  of  30  miles  an  hour.    Had  the  last  train  order,  No. 
59,  been  correct,  the  freight  train  could  have  made  the  run  from 
Granger  to  Azusa  10  minutes  clear  of  passenger  train  No.  3; 
that  is,  it  would  have  had  22  minutes  to  make  the  run  of  six 
miles  and  clear  the  track  for  No.  3.    But  that  train  order  stating 
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that  No.  3  would  run  1  hour  and  50  minutes  late  was  not  correct. 
No.  3  left  Green  River  at  11 :33  p.  m.,  1  hour  and  43  minutes  late. 
There  is  no  telegraph  station  at  Azusa.  No.  3  passed  Marston, 
a  telegraph  station  3j4  miles  east  of  Azusa,  at  11 :50  p.  m.,  1  hour 
and  40  minutes  late.  The  collision  took  place  about  one  mile 
west  of  Azusa  at  12  o'clock  midnight,  on  a  straight  track  with  an 
unobstructed  view.  The  headlights  of  both  engines  were  burning 
when  they  left  their  last  stopping  places.  Plaintiff's  intestate, 
who  was  an  express  messenger  on  No.  3,  the  engineer  of  that 
train,  and  the  engineer,  the  fireman,  conductor,  and  brakeman 
on  the  freight  train,  were  killed.  A  verdict  was  rendered  in 
favor  of  plaintiff,  and  the  defendant  appeals. 

3.  We  have  a  statute  (Sess.  Laws  1903,  p.  76,  c.  92)  which 
provides:  "All  transitory  causes  of  action  arising  without  this 
state,  in  favor  of  nonresidents  shall,  if  suit  is  brought  thereon  in 
this  state,  be  brought  and  tried  in  the  county  where  the  principal 
defendant  resides,  or  if  the  principal  defendant  is  a  corporation, 
then  in  the  county  where  it  has  its  principal  place  of  business, 
subject,  however,  to  the  power  of  the  court  to  change  the  place 
of  trial  as  provided  by  law.  All  transitory  causes  of  action  aris- 
ing without  this  state,  in  favor  of  residents  of  this  state,  shall, 
if  suit  is  brought  thereon  in  this  state',  be  brought  and  tried  in  the 
county  where  such  defendant  resides,  or  in  the  county  where  the 
principal  defendant  resides,  or  if  the  principal  defendant  is  a 
corporation,  then  in  the  county  where  such  resident  resides  or  in 
the  county  where  such  corporation  has  its  principal  place  of 
business,  subject,  how*ever,  to  a  change  of  venue  as  provided  by 
law."  The  plaintiff  alleged  the  residence  of  the  defendant  as 
being  within  the  state,  and  the  acts  of  negligence  and  the  death 
of  the  deceased  resulting  therefrom  as  occurring  in  Wyoming. 
It  was  not  alleged  in  the  complaint  that  the  plaintiff,  the  admin- 
istrator, was  a  resident  of  Weber  county,  the  place  where  the 
action  was  commenced.  To  this  complaint  the  defendant  filed  a 
g^eneral  demurrer  for  want  of  facts,  and  a  special  demurrer  "that 
the  court  has  not  jurisdiction  of  the  subject-matter  of  the  action." 
The  court  sustained  the  demurrer,  and  permitted  the  plaintiff  to 
amend  by  inserting  in  the  complaint  the  allegation  that  the  plain- 
tiff, at  all  times  mentioned  in  the  complaint,  was  a  resident  of  the 
county  of  Weber,  state  of  Utah.  The  defendant  then  stipulated 
to  enter  its  appearance  in  the  cause,  and  was  given  30  days  to 
plead.  Thereafter  it  answered,  admitting  certain  allegations  of 
the  complaint,  denying  others,  and  pleadmg  the  defenses  of  as- 
sumed risk,  fellow  servants,  a  general  release,  and  that  the  cause 
of  action  as  se^  forth  in  the  complaint  accrued,  if  at  all.  in  the 
state  of  Wyoming ;  that  the  deceased  at  the  time  of  the  infliction 
of  the  injury  and  of  his  death  was,  and  that  his  heirs  at  law  were, 
residents  of  Wyoming,  and  that  the  defendant  was  and  is  a  resi- 
dent of  the  state  of  Utah,  having  its  principal  place  of  business  in 
Salt  Lake  county.  On  plaintiff's  motion,  the  court  struck  from 
the  answer  the  defendant's  allegations  with  respect  to  jurisdic- 
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tion.    Complaint  is  made  of  this  ruling.    By  the  defendant's  filing 
its  general  demurrer  for  want  of  facts,  stipulating  its  appear- 
ance in  the  cause,  and  answering  to  the  merits,  the  court  un- 
doubtedly obtained  jurisdiction  of  its  person.    We  are  also  of  the 
opinion  that  the   court  had  jurisdiction  of  the  subject-matter. 
In  speaking  of  this  statute,  Mr.  Justice  Frick,  in  the  case  of 
Famsworth  z\  U.  P.  Coal  Co.  (Utah)  89  Pac.  74,  decided  this 
term,   observed:     "In   view   of   the   numerous   decisions   under 
statutes  like  the  one  in  question,  there  can  now  remain  no  serious 
doubt  that  this  and  similar  statutes  are  enacted  for  the  benefit  of 
the  defendant  merely,  and  do  not  aflFect  the  jurisdiction  of  the 
subject-matter,  and  therefore  may  be  waived  and  are  waived  by 
filing  a  general  demurrer  to  the  complaint,  since  to  do  so  con- 
stitutes a  general  appearance.      The  courts,  with  rare  exceptions, 
have  held  that  when  a  statute  provides  that  suits  shall  be  brought 
in  the  county  where  the  defendant  resides,  or,  if  a  corporation  be 
sued,  where  it  has  its  principal  place  of  business,  that  it  confers 
a  privilege  on  the  defendant  merely  which  may  be  waived,  and 
does  not  go  to  the  jurisdiction  of  the  subject-matter."    Under  an 
act  which  provided  that  no  civil  suit  should  be  brought  against 
any  person  by  any  original  process  or  proceeding  in  any  other 
district  than  that  whereof  he  is  an  inhabitant,  it  was  held  that 
the  right  to  insist  upon  suit  only  in  the  one  district  is  a  personal 
privilege  which  may  be  waived  and  is  waived  by  pleading  to  the 
merits.     Mr.  Justice  Brewer  said:     "Without  multiplying  au- 
thorities on  this  question,  it  is  obvious  that  the  party  who  irt  the 
first  instance  appears  and  pleads  to  the  merits  waives  any  right 
to  challenge  thereafter  the  jurisdiction  of  the  court  on  the  ground 
that  the  suit  has  been  brought  in  the  wrong  district."     St.  L., 
etc.,  Ry.  V.  McBride,  141  U.  S.  127,  11  Sup.  Ct.  982,  ?5  L.  Ed. 
659,  and  cases  there  cited.    But  a  complete  answer  to  the  defend- 
ant's contention  is  that  the  suit,  having  been  brought  and  tried 
in  the  county  where  the  plaintiff,  the  administrator,  resided,  was 
properly  brought  in  that  county,  and  falls  within  the  express  pro- 
vision of  the  statute.     The  statute  of  Wyoming   (admitted  in 
evidence)  giving  a  right  of  action  for  the  wrongful  death  of  a* 
person  provides  that  "every  such  action  shall  be  brought  by  and 
in  the  name  of  the  personal  representative  of  such  deceased  per- 
son."   This  court  held  that  under  such  statute  such  an  action  can 
only  be  brought  by  the  personal  representative,  and  that  it  cannot 
be  brought  in  the  name  of  the  heirs.    Thorpe  v,  U.  P.  Coal  Co. 
24  Utah,  475,  68  Pac.  145;  In  re  Lowham's  Estate.  (Utah)  85 
Pac.  445.    The  administrator,  so  far  as  bringing  the  action,  was 
the  real  party  in  interest.    He  was  something  more  than  a  mere 
nominal  or  formal  party.     He  was  vested  with  the  title  to  the 
subject  of  the  litigation,  even  though  it  is  destined  to  ultimately 
pass  in  due  course  to  designated  beneficiaries.    It  was  he  who  had 
control  of  the  action,  and,  so  long  as  he  faithfully  discharged 
the  duties  of  his  trust  he  was  the  only  party  to  represent  the  inter- 
est which  he  prosecuted.     Cincinnati,  H.  &  D.  R.  Co.  v.  Thiebaud, 
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114  Fed.  918,  52  C.  C.  A.  538.  As  bearing  upon  the  question, 
see,  also,  Mexican,  etc.,  R.  R.  Co.  v,  Eckman,  187  U.  S.  429, 
23  Sup.  Ct.  211,  47  L.  Ed.  245;  Harper  v.  Railroad  (C.  C.)  36 
Fed.  102;  Bishop  v.  Railroad  (C.  C.)  117  Fed.  771. 

4.    It  is  next  claimed  that  the  testimony  given  by  the  witness 
Lowham  was  the  statement  of  a  result  of  an  experiment,  and  that 
before  it  was  admissible  it  was  essential  to  first  show  the  simi- 
larity of  conditions,  and  that  the  testimony  of  the  witness  Ham- 
merson  was  opinion  evidence,  and  was  upon  a  subject  on  which 
the  jury  could  as  readily  form  a  correct  judgment  as  could  the 
witness ;  that  is  to  say,  when  the  witness  stated  that  the  escaping 
steam  from  the  engine  obscured  his  view  of  the  track,  and  it 
was  necessary  for  him  to  go  on  the  pilot  in  front  of  the  engine 
to  see  the  track  in  advance,  the  giving  of  such  testimony  was 
stating  the  result  of  an  experiment,  and  that  when  the  witness 
was  asked  what  effect  the  escaping  steam,  on  the  particular  en- 
gine in  question,  on  the  morning  of  the  day  of  the  accident  when 
he  was  running  and  operating  it,  had  in  obscuring  the  view  of 
the  track,  and  as  to  whether  the  track  could  be  seen  because  of 
the  escaping  steam,  such  question  called  for  an  opinion  of  the 
witness  on  a  subject,  which  the  jury  coUld  as 'readily  and  cor- 
rectly form  as  the  witness.     These  questions  did  not  call  for, 
nor  did  the  answer  partake  of,  such  character  of  evidence.    The 
questions  asked  and  the  answers  made  called  for  and  were  state- 
ments relating  to  what  thjs  witness  observed  with  respect  to  the 
condition  of  the  engine.    The  questions  did  not  involve  expert  or « 
opinion  evidence,  nor  statements  the  knowledge  of  which  was 
derived  from  mere  experiments.    Asking  the  witnesses  as  to  what 
they  saw  and  observed,  and  as  to  what  effect  the  same  had  in  ob- 
scuring the  track  or  in  preventing  the  headlight  from  being  seen, 
no  more  called  for  opinion  evidence  than  if  the  witness  had  been 
interrogated  concerning  any  other  obstruction  which  had  a  tend- 
ency to  produce  the  same  result.     Quite  true,  a  person  in  the 
ordinary  walks  of  life  might  know  that  steam,  if  sufficiently  con- 
densed, was  not  translucent;  so  might  he  know  that  a  tree  is 
"opaque,  or  that  dense  foliage  obscures  vision.    But  whether  such 
things  obstruct  the  line  of  vision  from  a  particular  point  to  a 
given  place  is  ordinarily  a  question  of  fact.     Cannot  a  witness 
state  that  foliage  obscured  vision,  and  prevented  certain  things 
from  being  seen?    Must  he  be  required  to  state  to  the  jur}'  the 
approximate  number  of  leaves  and  twigs  on  the  trees  and  shrubs, 
their  relative  position  with  reference  to  the  line  of  vision,  the  place 
and  the  situation  from  which  the  particular  thing  or  object  is 
viewed,  and  then  let  the  jury  draw  the  conclusion  whether  or 
not  the  foliage  had  the  effect  of  obstructing  the  line  of  vision? 
Must  here  the  witness,  as  is  contended  by  appellant,  state  to  the 
jury  the  pressure  of  steam  and  the  condition  of  the  weather  with 
respect  to  cold  from  which  its  density  and  degree  of  opaqueness 
is  to  be  ascertained,  the  quantity  and  the  place  or  places  from 
which  it  escaped,  the  situation  of  the  engineer  on  the  engine, 
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the  velocity  and  direction  of  currents  of  air;  in  other  words, 
lay  before  the  jury  all  the  primary  facts  with  respect  to  ob- 
scuring vision,  and  then  let  them  draw  the  conclusion  whether 
the  escaping  steam  obscured  the  track  from  the  view  of  the  en- 
^neer,  and  whether  the  headlight  could  or  could  not  be  seen  by 
those  on  an  approaching  train?  What  better  way  is  there  of 
accurately  laying  such  facts  before  the  jury  than  by  the  state- 
ments of  those  who  were  upon  the  engine,  and  who  saw  the  escap- 
ing steam  and  observed  its  effect  with  respect  to  observing  the 
track  in  advance  of  the  engine  ? 

5.  The  release  pleaded  by  the  defendant  was  admitted  in  evi- 
dence. Section  4,  art.  10,  and  section  1,  art.  19,  of  the  Constitu- 
tion of  Wyoming,  were  also  admitted  in  evidence,  which  read : 

"No  law  shall  be  enacted  limiting  the  amount  of  damages  to 
be  recovered  for  causing  the  injury  or  death  of  any  person.  Any 
contract  or  agreement  with  any  employee  waiving  any  right  to 
recover  damages  for  causing  the  injury  or  death  of  an  employee 
shall  be  void." 

*'It  shall.be  unlawful  for  any  person,  company  or  corporation, 
to  require  of  its  servants  or  employees  as  a  condition  of  their  em- 
plo>'ment,  or  otherwise,  any  contract  or  agreement,  whereby  such 
person,  company  or  corporation  shall  be  released  or  discharged 
from  liability  or  responsibility,  on  account  of  personal  injuries 
received  by  such  servants  or  employees,  while  in  the  service  of 
such  person,  company  or  corporation,  by  reason  of  the  negligence 
of  such  person,  company  or  corporation,  or  the  agents  or  em« 
plovees  thereof,  and  such  contracts  shall  be  absolutely  null  and 
void." 

In  addition  to  the  admission  in  the  answer  that  the  deceased 
was  in  the  employ  of  the  defendant,  engaged  in  the  handling  of 
and  caring  for  baggage,  the  evidence  also  shows  that  he  was  so 
in  its  employ,  and  for  which  service  he  was  paid  by  the  defend- 
ant. The  contract  on  its  face  appears  to  have  been  signed  at 
Salt  Lake  City,  Utah.  Because  of  the  release,  the  appellant  con- 
tends that  the  court  erred  in  refusing  its  request  to  direct  a  ver- 
dict in  its  favor,  and  in  refusing  to  charge,  as  requested  by  it, 
that,  if  the  jury  found  the  contract  of  release  was  made  as  in 
the  answer  alleged,  they  should  find  a  verdict  for  the  defendant. 
The  court  in  substance  charged  that  if  the  jury  found  that  the 
contract  was  intended  to  be  partly  performed,  and  at  the  time  of 
the  injury  was  being  performed,  in  the  state  of  Wyoming,  and 
that  the  deceased  was  in  the  employ  of  the  defendant  as  baggage 
a^ent  and  in  the  performance  of  his  duties  as  such  at  the  time 
of  the  injury,  then  the  contract  could  not  in  any  way  affect  the 
liability  of  the  defendant,  and  did  not  operate  as  a  release  of  the 
defendant  from  liability  incurred  through  its  negligence.  The 
appellant  contends  that  the  release  barred  all  right  of  recovery, 
in  support  of  which  we  are  cited  to  Nor.  Pac.  Ry.  Co.  v,  Adams, 
192  U.  S.  440,  24  Sup.  Ct.  408,  48  L.  Ed.  513,  Boering  v.  Chesa- 
peake Beach  Ry.  Co.,  193  U.  S.  442,  24  Sup.  Ct,  515,  48  L.  Ed. 
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742,  Quimby  v.  Boston,  etc.,  R.  R.,  150  Mass.  365.  23  X.  E.  205, 

5  L.  R.  A.  846,  and  Muldoon  z\  Seattle  Rv.  Co.,  7  Wash.  528,  35 
Pac.  422,  22  L.  R.  A.  794,  38  Ahl  St  Rep.  901,  where  it  was 
held  that,  if  a  passenger  is  injured  or  killed  while  riding^  on  a 
pass  gratuitously  given  and  accepted  by  him  with  knowledge  of 
the  conditions  therein  contained  releasing  the  company  from  or- 
dinary negligence,  the  company  is  not  liable  in  the  absence  of 
willful  or  wanton  negligence;  the  Express  Cases,  117  U.  S.  1, 

6  Sup.  Ct.  542,  628,  29  L.  Ed.  791,  which  were  suits  brought  by 
certain  express  companies  that  had  been  doing  business  on  cer- 
tain railroads,  and  under  special  contracts  between  the  respective 
companies,  to  compel  the  railroad  companies  to  permit  them  to 
continue  business  on  their  roads  on  terms  to  be  fixed  by  the  courts, 
and  where  it  was  held  that  railroad  companies  are  not  required 
by  usage  or  by  common  law  to  transport  the  traffic  of  independ- 
ent express  companies  over  their  lines  by  furnishing  to  all  in- 
dependent express  companies  equal  facilities  for  doing  an  ex- 
press business  upon  their  passenger  trains,  and  that  they  were 
not  obliged  to  do  more  as  express  carriers  than  to  provide  the 
public  at  large  with  reasonable  express  accommodations;  Balti- 
more &  Oh.  Ry.  V.  Voigt,  176  U.  S.  498,  20  Sup.  Ct.  385,  44 
L.  Ed.  560,  Pittsburgh,  etc.,  Ry.  v.  Mahony,  148  Ind.  196,  46 
N.  E.  917,  Railway  Co.  v.  Keefer,  44  N.  E.  796,  146  Ind.  21,  38 
L.  R.  A.  93,  58  Am.  St.  Rep.  348,  and  Peterson  v,  Chicago  & 
N.  W.  Ry.  Co.,  119  Wis.  197,  96  N.  W.  532,  100  Am.  St.  Rep. 
879,  where  it  was  held  that  a  contract  made  by  one  who  was  in 
the  employ  of  an  express  company,  and  not  of  the  railway  com- 
pany exempting  the  railway  company  from  injury  whilst  in  the 
course  of  his  employment  with  the  express  company,  from  or- 
dinary negligence  of  the  railway  company  or  that  of  its  servants, 
was  valid,  and  did  not  contravene  public  policy;  Bates  v.  Old 
Colony  R.  Co.,  147  Mass.  255,  17  N.  E.  633,  where  it  was  held 
that  the  privilege  granted  by  a  railroad  company  to  an  express 
messenger  holding  a  passenger's  season  ticket  of  riding  in  the 
baggage  car  where  passengers  were  not  allowed  to  ride  is  a 
sufficient  consideration  for  an  agreement  by  such  messenger  to 
absolve  the  railroad  company  from  all  liability  for  accident  or 
injury  resulting  therefrom,  even  if  caused  by  the  company's  serv- 
ants.    In  the  Voigt  Case  the  plaintiff,  an  express  messenger, 
alleged  in  the  complaint  that  he  was  traveling  as  a  passenger  for 
hire  on  defendant's  train.    The  court  recognized  the  established 
and  settled  rule  of  policy  that  a  common  carrier  of  such  a  pas- 
senger cannot  lawfully  stipulate  for  exemption  from  responsibil- 
ity for  the  negligence  of  himself  or  his  servants,  but  held  that  no 
such  relation  existed  between  the  plaintiff  and  the  railroad  com- 
pany.   There  it  was  held  that  plaintiff's  occupation  of  the  car, 
which  was  especially  adapted  to  the  uses  of  the  express  company, 
was  not  in  pursuance  of  any  contract  between  him  and  the  rail- 
road company,  but  was  an  incident  of  his  permanent  employ- 
ment by  the  express  company.    In  the  Indiana  cases  the  general 
rule  was  also  recognized  that  a  contract  of  release  from  the  re- 
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suits  of  negligence  was  void  "when  applied  to  exemption  against 
negfligence  in  the  discharge  of  a  public  or  quasi  public  duty,  such 
as  owing  by  a  common  carrier  to  the  ordinary  shipper,  passenger, 
or  servant,"  but  held  that  railway  companies,  although  public  or 
common  carriers,  may  contract  as  private  carriers,  such  as  trans- 
porting express  matter  for  express  companies,  as  such  matter  is 
a^ually  carried,  and  in  that  capacity  may  properly  require  exemp- 
tion from  liability  for  negligence  as  a  condition  to  the  obligation 
of  the  carriage.    But  in  none  of  the  cited  cases  did  the  relation 
01  master  and  servant  exist  between  the  railway  company  and  the 
person  injured  or  killed,  and  for  whose  injury  damages  were 
claimed ;  nor  was  such  person  in  any  particular  performing  duties 
or  services  for  it.     Here,  by  the  admission  in  th^  pleadings,  as 
well  as  by  the  evidence,  it  is  shown  that  the  deceased  was  not  only 
an  employee  of  the  express  company,  but  that  he  was  also  an 
employee  of  the  defendant  railway  company.     The  relation  of 
master  and  servant  existed  between  him  and  the  defendant.    The 
decided  weight  of  authority  in  this  country  sustains  the  proposi- 
tion that  a  contract  whereby  an  employee  agrees  in  advance  to 
relieve  his  employer  from  liability  for  injuries  resulting  from 
latter's  negligence,  or  that  of  his  other  employees,  when  he  is  by 
:he  law  of  the  jurisdiction  responsible  for  their  negligence,  is 
void  as  against  public  policy.     1  Page  on  Contracts,  §  367;  20 
A.  &  E.  Enc.  Law,  155 ;  1  Bailey's  Mast.  &  Serv.  §  1048;  John- 
5ton  V,  Fargo,  77  N.  E.  388,  184  N.  Y.  379 ;  Tarbell  v,  Rutland 
Rd.,  73  Vt.  347,  51  Atl.  6;  Lake  Shore,  etc.,  R.  R.  v,  Spangler, 
44  Ohio  St.  471,  8  N.  E.  467,  58  Am.  Rep.  833;  Richmond  Rv. 
Co.  V,  Jones,  92  Ala.  218,  9  South.  276;  Little  Rock  &  Ft.  S. 
Rv.  Co.  V.  Eubanks,  48  Ark.  460,  3  S.  W.  808,  3  Am.  St.  Rep. 
245;  Blanton  v.  Bold,  109  Mo.  64,  18  S.  W.   1149;  Willis  v. 
Railroad,  62  Me.  488;  Johnson  v.  Richmond  Ry.  Co.,  86  Va. 
973,  11  S.  E.  829;  Kansas  Ry.  Co.  v.  Peavy,  29  Kan.  169,  44 
Am.  Rep.  630;  Roesner  v,  Hermann  (C.  C.)  8  Fed.  782;  Chicago 
Coal  Co.  V,  Peterson,  39  111.  App.  1 14. 

If  the  defendant  could  not  have  directly  entered  into  a  con- 
tract so  as  to  relieve  itself  from  the  consequences  of  such  negli- 
^nce,  it  cannot  avail  itself  of  such  a  contract  made  for  its  bene- 
fit by  some  third  party.  If,  so  far  as  affecting  it,  the  one  is  in- 
valid, so  must  also  be  the  other.  Holding  the  contract  void  as 
against  public  policy,  so  far  as  applied  to  the  relation  of  master 
and  servant  existing  between  the  deceased  and  the  defendant, 
and  as  attempting  to  limit  the  liability  of  the  latter  for  its  negli- 
gence resulting  in  injury  to  the  former,  it  is  not  essential  to  de- 
termine the  question  whether  the  contract  requires  construction 
under  the  laws  of  Utah,  where  it  was  apparently  made,  or 
Wyoming,  where  the  injury  was  inflicted,  and  where  at  the  time 
of  his  death  the  deceased  was  performing  services  for  the  de- 
fendant. It  may,  however,  be  observed  that  it  is  fairly  inferable 
from  all  the  facts  and  circumstances  of  the  case  sufficient  to  war- 
rant a  finding  that,  when  the  contract  was  entered  into  and  when 
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the  deceased  entered  the  service  of  the  defendant,  it  was  con- 
templated that  part  of  the  services  and  duties,  both  for  the  de- 
fendant and  the  express  company,  was  to  be  rendered  and  per- 
formed in  the  state  of  Wyoming.  In  such  view  of  the  case,  and 
the  deceased  at  the  time  of  the  infliction  of  the  injury  being'en- 
gaged  in  the  performance  of  services  for  the  defendant  in  Wyom- 
ing, the  contract  is  to  be  deemed  a  contract  of  that  state.  So 
considering  it,  the  contract  is  clearly  void,  because  expressly  for- 
bidden by  the  laws  of  that  state. 

6.  It  is  also  urged  by  defendant  that  it  was  entitled  to  have 
a  verdict  directed  in  its  favor  on  the  ground  that  the  negligence 
of  fellow  servants  w<is  the  sole  proximate  cause  of  the  collision 
and  death.  The  evidence  tended  to  show  that  train  order  Xo. 
59  as  sent  out  and  transmitted  by  the  train  dispatcher  to  the 
local  telegraph  operators  showed  that  passenger  train  No.  3  was 
1  hour  and  30  minutes  late,  but  that  the  local  telegraph  operator 
at  Granger  negligently  transcribed  it  so  as  to  read  "one  hour 
fifty  minutes"  late,  and  so  delivered  it  to  the  freight  train  crew. 
The  evidence  also  tends  to  show  that  the  order  so  delivered  by 
the  operator  at  Granger  was  the  same  order  which  had  been  de- 
livered to  the  crew  at  Altamont,  where  it  had  been  correctly 
transcribed  and  delivered  to  them.  It  is  claimed  by  the  appellant 
that  the  crew  of  the  freight  train  was  negligent  in  not  discover- 
ing the  discrepancy  between  the  two  orders,  each  numbered  59, 
and  that  under  all  the  circumstances  of  the  case,  though  the  last 
order  delivered  to  them  had  been  correct,  they  nevertheless  were 
negligent  in  attempting  to  make  the  run  to  Azusa.  At  the  re- 
quest of  appellant,  the  court  charged  the  jury  that  under  the 
laws  of  Wyoming  the  members  of  the  passenger  train  crew,  the 
freight  train  crew,  and  the  local  telegraph  operator  at  Granger 
were  fellow  servants  of  the  deceased,  if  the  jury  found  that  the 
deceased  was  in  the  employ  of  the  defendant,  and  that  the  defend- 
ant was  not  liable  for  any  injury  inflicted  upon  the  deceased 
through  the  negligence  of  any  such  servants ;  and  that,  if  the  jury 
found  that  the  collision  and  death  of  the  deceased  were  caused 
through  the  negligence  of  any  such  servants,  then  it  was  their 
duty  to  find  a  verdict  for  the  defendant,  unless  they  found  by  a 
preponderance  of  the  evidence  that  the  defendant  was  also 
guilty  of  negligence  in  failing  to  exercise  ordinary  care  with 
respect  to  the  alleged  defective  condition  of  the  engine,  and 
that  such  negligence  was.  a  proximate  cause  of  the  death  of 
plaintiff's  intestate.  It  is  well-settled  law  that  where  an  injury 
is  the  result  of  two  concurring  causes,  and  the  master  is  re- 
sponsible for  or  contributed  to  one  of  them,  he  is  not  exempt 
from  liability  because  a  fellow  servant  who  is  responsible  for 
the  other  cause  may  also  have  been  culpable.  Jenkins  v.  Min. 
Co.,  24  Utah,  513,  68  Pac.  845;  Merrill  v,  O.  S.  L.  R.  R,  29 
Utah.  264,  81  Pac.  85,  110  Am.  St.  Rep.  695.  This  principle 
of  law,  of  course,  is  not  disputed  by  appellant ;  but  the  contention 
made  by  it  is  that  the  negligence  of  fellow  servants,  the  telegraph 
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operator  at  Granger  and  the  members  of  the  freight  train  crew, 
was  the  sole  proximate  cause  of  the  collision  and  death.  In 
other  words,  that  the  negligence  of  the  defendant,  if  any  there 
was,  did  not  combine  nor  concur  with  the  negligence  of  a  fellow 
ser^-ant  in  producing  the  injury,  nor  was  it  a  contributing  cause 
thereof.  That  the  evidence  is  sufficient  to  authorize  a  finding  by 
the  jury  that  the  defendant  was  negligent  in  sending  out  on  its 
road  the  engine  in  question  must  be  conceded.  Of  course,  be- 
fore it  could  be  made  liable  in  resulting  damages,  such  negli- 
gence must  be  a  proximate  cause  of  the  injury.  The  defendant 
is  not  responsible  for  the  results  of  negligence,  except  such  as 
are  natural,  proximate,  and  direct.  The  general  test  as  to  whether 
negligence  is  a  proximate  cause  of  the  accident  is  said  to  be 
whether  it  is  such  that  a  person  of  ordinary  intelligence  should 
have  foreseen  that  an  accident  was  liable  to  be  produced  thereby. 
Rut  the  test  of  liability  is  not  whether,  by  the  exercise  of  ordinary 
prudence,  the  defendant  could  or  could  not  have  foreseen  the 
precise  form  in  which  the  injury  actually  resulted,  but  he  must 
be  held  for  anything  which,  after  the  injury  is  complete,  appears 
to  have  been  a  natural  and  probable  consequence  of  his  act.  If 
the  act  is  one  which  the  party,  in  the  exercise  of  ordinary  care, 
could  have  anticipated  as  likely  to  result  in  injury,  then  he  is 
liable  for  any  injury  actually  resulting  from  it,  although  he 
could  not  have  anticipated  the  particular  injury  which  did  occur. 
1  Thomp.  Neg.  (2d  Ed.)  §§  SO,  59;  Hill  v.  Winsor,  118  Mass. 
231:  A.,  T.  &  S.  F.  Ry.  Co.  v.  Parry,  67  Kan.  515,  73  Pac.  105; 
Wallin  z\  Eastern  Ry.  Co.  of  Minn.,  83  Minn.  149,  86  N.  W.  76, 
54  L.  R.  A.  481.  "The  true  rule  is,"  said  the  Supreme  Court  of 
the  United  States,  in  Railway  Co.  v.  Kellogg,  94  U.  S.  469,  24  L. 
Ed.  256,  "that  what  is  the  proximate  cause  of  an  injury  is  ordi- 
narily a  question  for  the  jury.  It  is  not  a  question  of  science,  or 
of  legal  knowledge.  It  is  to  be  determined  as  a  fact,  in  view  of 
the  circumstances  of  fact  attending  it."  To  the  same  effect  are,  2 
Labatt,  Mast.  &  Serv.  §  805;  Chicago,  B.  Q.  R.  Co.  v,  Spirk,  51 
Xeb.  167,  70  N.  W.  926;  Wright  v.  Railroad,  14  Utah,  394,  46 
Pac.  374 ;  Ewell  v,  Min.  Co.,  23  Utah,  192,  64  Pac.  367 ;  Thomp- 
^n  V.  Salt  Lake  Rapid  Transit  Co.,  16  Utah,  281,  52  Pac.  92, 
40  L.  R.  A.  172,  67  Am.  St.  Rep.  621.      . 

Tested  by  those  principles,  we  think  the  question  as  to  whether 
the  defendant's  negligence  was  a  proximate  cause  of  the  injury 
was  one  of  fact,  which  was  properly  submitted  to  the  jury.  The 
charged  acts  of  negligence  of  the  defendant  were  continuous  and 
in  operation  up  to  the  happening  of  the  accident.  From  the  evi- 
dence the  jury  might  well  have  found  that  the  defendant,  in  send- 
ing out  the  defective  engine,  in  the  exercise  of  ordinary  care, 
ought  to  have  anticipated  that  injury  would  naturally  and  likely 
result  therefrom,  and  that  it  even  ought  to  have  anticipated  the 
probable  happening  of  an  accident  such  as  did  happen.  We  can- 
not say  as  a  matter  of  law  that  had  it  not  been  for  the  escaping 
steam  on  the  freight  engine  which  prevented  the  engineer  from 
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seeing  the  track  in  advance,  and  which  so  obscured  the  headlight 
as  to  prevent  its  being  seen  by  those  on  an  approaching  train,  the 
crews  of  the  respective  trains,  on  a  straight  track,  with  an  un- 
obstructed view  for  six  miles,  would  not  have  discovered  the  ap- 
proaching trains  in  time  sufficient  to  have  avoided  the  collision. 
In  a  case  where  a  plaintiff  was  injured  by  the  derailment  of  a 
train  of  which  he  was  the  engineer  from  running  into  a  partly 
open  switch,  the  rails  of  which  were  turned  by  a  fellow  servant, 
and  where  it  was  claimed  that  the  railway  company  was  negligent 
in  failing  to  have  lights  on  the  switch,  and  where  it  was  urged 
that  the  turning  of  the  switch  rails  by  the  fellow  servant  was  the 
sole  proximate  cause  of  the  injury,  it  was  observed  by  the  court: 
"If  the  plaintiff's  theory  be  true,  the  lights  would  have  prevented 
any  accident  in  the  condition  the  switch  was,  as  they  would  have 
warned  plaintiff  in  time  to  avoid  the  danger,  so  that  the  negligence 
of  the  defendant  in  opening  this  closed  switch  for  use  without 
any  lights  to  warn  plaintiff  of  the  presence  of  the  switch  or  its 
danger  was  just  as  much  the  proximate  cause  of  the  injury  as 
was  the  turning  of  the  switch  rails.  And  it  certainly  was  a  con- 
current cause,  and  the  injury,  in  any  event,  under  the  plain  tiff  [s 
theory  and  evidence,  was  occasioned  partly  through  the  negli- 
gence of  the  defendant  as  to  the  switch  lights  and  partly  by  the 
condition  of  the  switch  rails,  in  which  case  the  defendant  would 
be  liable."  Town  v.  Mich.  Cent.  Ry.  Co.,  84  Mich.  214,  47  N. 
W.  665.  See,  also.  Board  of  Com'rs  of  Boone  County  v,  Mutch- 
ler,  36  N.  E.  534,  137  Ind.  140;  2  Labatt,  Mast.  &  Serv.  §  813; 
Grand  Trunk  Rd.  v.  Cummings,  106  U.  S.  700,  1  Sup.  Ct.  493, 
27  L.  Ed.  266. 

No  error  being  made  to  appear  of  record,  the  judgment  ol 
the  court  below  must  be  affirmed,  with  costs.    Such  is  the  order. 
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(Court  of  Appeals  of  New  York,  April  30,  1907.) 

[81   N.   E.   Rep.   122.] 

Master  and  Servant — Safe  Place  to  Work — Excavations. — Where 
the  place  at  which  employees,  engafi^ed  in  the  operation  of  a  steam 
shovel,  worked  chanjjed  from  day  to  day  as  a  bank  was  removed 
as  far  as  the  reach  of  the  shovel  permitted,  and  the  shovel  moved 
forward,  the  rule  that  the  master  must  furnish  a  reasonably  safe 
place  in  which  to  work  was  inapplicable. 

Same — Methods  of  Work — Delegation  of  Duties.* — ^Where  an  em- 
ployee, engaged  in  the  operation  of  a  steam  shovel  used  in  removing 
a  bank  of  earth,  was  injured  by  the  falling  of  an  overhanging  ledge, 
and  the  master  had  furnished  a  competent  foreman  and  suitable 
appliances  with  which  to  work,  excepting  explosives,  if  the  injury 
was  attributable  to  the  omission  of  the  foreman  to  make  use  of 
the  tools  at  hand  or  procure  other  appliances  to  break  away  the 
ledge,  the  negligence  was  that  of  a  fellow  servant. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  James  R.  Russell  against  the  Lehigh  Valley  Rail- 
road Company.  From  a  judgment  of  the  Appellate  Division 
(97  N.  Y.  Supp.  1146,  112  App.  Div.  903),  affirming  a  judgment 
of  the  trial  court  for  plaintiff,  defendant  appealed.  Reversed, 
and  a  new  trial  ordered. 

Eugene  Dvuen,  for  appellant. 

Albert  T.  Wilkinson,  for  respondent. 

Gray/  J.  The  injuries,  because  of  which  the  plaintiff  has 
brought  this  action,  were  sustained  while  in  the  defendant's  em- 
ployment, and  under  the  following  circumstances:  The  defend- 
ant was  operating  a  steam  shovel  for  the  removal  of  gravel  and 
earth  from  a  bank  on  one  side  of  its  main  track.  The  car  con- 
taining the  shovel  and  its  machinery  was  upon  a  temporary  track, 
laid  between  the  bank  and  the  railway,  and  the  work  was  in 
diarge  of  a  foreman,  who,  so  far  as  it  appears,  was  competent. 
The  plaintiff  came  upon  the  work  while  it  was  in  progress  and 
four  days  before  meeting  with  his  accident.  His  duty  was  to 
attend  to  one  of  the  four  jackscrews,  which  were  placed  under 
each  comer  of  the  shovel  car,  and  which  served  to  keep  it  steady 
while  the  shovel  was  in  motion.    At  the  place  where  the  accident 

*For  the  authorities  in  this  series  on  the  question  whether  a  fore- 
man is  the  fellow  servant  of  a  hand  working  under  him,  see  foot- 
notes appended  to  Chicago  &  E.  I.  R.  Co.  v,  Kimmel  (111.),  21 
R.  R.  R.  384,  44  Am.  &  EnR.  R.  Cas.,  N.  S.,  384;  foot-notes  appended 
to  Jemminpr  v.  Great  Northern  Ry.  Co.  (Minn.),  19  R.  R.  R.  697, 
42  Am.  &  Eng.  R.   Cas.,  N.  S.,  697. 
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occurred,  the  bank  was  about  21  feet  in  height,  sloped  gradually 
from  the  top,  and  was  composed  of  a  thick  layer  of  hard  clay 
above,  with  loose  earth,  or  gravel,  below.  When  the  bank  was 
shoveled  away,  as  far  as  the  reach  of  the  shovel  ahead  permitted, 
the  temporary  track  was  shifted  on,  and  the  shovel  car  moved 
forward.  In  that  way,  the  situation  changed  from  day  to  day, 
at  the  rate  of  some  20  feet.  Just  prior  to  the  accident,  the  plain- 
tiff was  directed  by  the  foreman  to  attend  to  his  jackscrew, 
which  was  upon  the  side  of  the  shovel  car  next  to  the  bank.  He 
had  tightened  up  his  screw,  and  was  gathering  up  his  "blocking," 
when,  suddenly,  the  bank  caved  in  and  a  part  of  the  overhanging 
top  fell  upon  him.  The  plaintiff  recovered  a  judgment  against 
the  defendant,  which  was  affirmed  by  the  Appellate  Division  by 
a  divided  vote. 

Negligence  is,  generally,  charged  against  the  defendant  for 
the  failure  to  furnish  a  safe  place  for  the  plaintiff  to  work  in  and 
suitable  tools  and  appliances  for  doing  the  work  of  excavation. 
Particularly,  it  is  insisted  that  the  defendant  was  neglectful  of 
the  duty  to  furnish  explosives,  with  which  to  break  off,  or  to 
prevent,  overhanging  ledges,  and  the  case  was  submitted  to  the 
jury  upon  that  theory.  The  jurors  were  told,  in  effect,  that  the 
plaintiff's  case  depended  upon  the  evidence  establishing  that  the 
accident  was  the  result  of  the  lack  of  explosives.  This  was  not 
a  case  for  the  application  of  the  rule  that  the  master  must  furnish 
a  reasonably  safe  place.  The  place  where  the  men  were  to  work 
changed  from  day  to  day,  as  the  steam  shovel  moved  on 
in  its  operations.  It  was,  necessarily,  such  as  the  con- 
formation of  the  embankment  and  the  process  of  ex- 
cavation made  it.  The  kind  of  work,  which  the  men 
were  employed  to  do,  was  such  as  to  make  the  possibility 
of  a  fall  of  earth  an  ever  present  one,  and  called  for  the  exercise 
of  active  vigilance  to  guard  against  their  being  involved  in  it. 
The  situation  was  one  which  made  it  the  duty  of  the  foreman  to 
watch  each  supervening  condition,  during  the  progress  of  the 
work,  and  to  warn  the  men.  They  were  not  excused  themselves, 
of  course,  from  being  vigilant  to  observe  conditions.  The  mas- 
ter's liability,  in  this  case,  is  determined  by  common-law  rules, 
and  is.  not  predicated  upon  statute.  If  the  defendant  set  the  men 
at  work  under  a  competent  foreman  and  with  suitable  appliances, 
it  had  performed  its  duty  towards  them,  and  the  execution  of  the 
details  of  the  work  could,  properly,  be  intrusted  to  the  judgment 
of  the  foreman.  For  his  negligence,  or  for  his  mistakes  in  judg- 
ment, as  to  such,  it  could  not  be  made  liable  for  injurious  results. 

Now,  with  respect  to  the  claim  that  the  defendant  is  liable,  be- 
cause of  its  failure  to  furnish  explosives,  with  the  other  tools  and 
appliances  in  the  car,  it  is  clear  that  can  only  be  a  tenable  one, 
provided  the  evidence  disclosed  that  an  emergency  arose  when  it 
was  judged  that  they  were  necessary  and  they  could  not  be  had. 
Experts  were  examined  to  show  that  explosives  were  used,  in 
certain  cases,  to.  break  away  overhanging  ledges,  and  there  was 
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evidence  that,  at  some  time  previously,  the  formean  had  spoken 
of  sending  for  dynamite.  It  may  be  assumed  that,  in  this  case, 
the  use  of  explosives  might  have  been  efficient;  but  it  was  not 
«?hown  that  the  foreman  would  have  used  them  upon  the  occasion 
in  question,  and  it  was  not  shown  that  there  was  any  demand  for 
them,  or  that  they  were  deemed  by  him  to  be  necessary.  There 
were  picks,  bars,  and  other  tools;  but  there  was  no  attempt  to 
use  them  to  pry  off  the  top  of  the  bank,  then,  or  at  any  other  time, 
a>  was  shown  to  be  a  usual  method.  If  they  had  been  used,  and 
had  proved  ineffectual  for  the  purpose,  it  might  then  be  claimed, 
with  some  force,  that  the  men  were  inadequately  provided  with 
appliances.  It  was  necessary,  before  the  defendant  could  be 
charged  with  a  neglect  of  duty,  to  show  that  efforts  to  change, 
or  to  imi)rovt\  the  situation  had  been  rendered  abortive  through 
the  insufficient  f-tipply  of  the  means  to  meet  it.  There  was  noth- 
ing to  show  this  to  have  been  the  case,  and  if  the  occurrence  is 
attributable  to  the  omission  of  the  foreman  to  make  use  of  the 
tools  at  hand,  or  to  procure  further  appliances,  the  fault  was  that 
of  a  fellow  servant,  and  not  of  the  defendant.  A  jury's  specula- 
tion upon  the  situation  cannot  be  allowed  to  affect  the  question  of 
the  master's  liability.  The  performance  of  the  work  was  com- 
mitted to  the  foreman's  supervision  and  judgment,  and  there  is 
no  complaint  of  his  lack  of  skill.  If  he  chose  to  operate  his 
shovel,  solely,  upon  the  bank,  when  a  better  judgment  would  ad- 
vise the  resort  to  additional  methods  for  breaking  it  down,  the 
fault  was  his,  and  not  that  of  the  defendant.  If  he  failed  to  be 
watchful,  and  omitted  to  warn  the  plaintiff,  seasonably,  of  the 
peril,  again,  the  latter  suffered  from  the  fault  of  his  fellow  serv- 
ant. The  thing  to  be  done  at  the  time  was  a  detail  of  the  com- 
mon work  upon  which  all  were  engaged.  The  caving  in  of  the 
bank  was  the  result  of  the  operation  of  the  shovel.  The  ledge 
that  fell  was  the  condition  of  that  day,  and  not  a  condition  that 
had  existed,  and  the  cause  of  its  fall  was  the  removal  of  the 
earth  beneath. 

The  case  is  not  within  the  authority  of  Simone  v.  Kirk,  173  N. 
Y.  7,  65  N.  E.  739,  which  was,  altogether,  exceptional  in  its 
character.  There,  the  laborer  was  killed  by  the  fall  of  a  project- 
ing mass  of  material,  under  which  he  had  been  directed  to  work. 
The  condition  had  existed  for  several  days  before  he  came  upon 
the  work.  He  was  unacquainted  with  its  condition,  and  he  was 
sent  by  the  foreman  to  work  under  it  in  the  nighttime,  and  with 
but  a  dim  light.  The  rule  applicable  to  this  case  is  to  be  found 
in  the  decisions  of  the  cases  of  Loughlin  v.  State  of  New  York, 
105  N.  Y.  159,  11  N.  E.  371,  Perry  v,  Rogers,  157  N.  Y.  251, 
51  N.  E.  1021,  and  Capasso  v.  Woolfolk,  163  N.  Y.  472,  57  N. 
E.  760.  In  the  last  two  of  these  cases,  the  plaintiffs  were  injured 
by  the  falling  of  stones  from  the  sides  of  a  bank,  or  rock,  which 
was  being  cut  down  by  blasting  operations.  The  judgments  re- 
covered by  them  were  reversed  by  us,  upon  the  ground  that  the 
removal  of  these  stones  was    a    detail    of    the    work  and    the 
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negligence  of  the  foreman  in  that  respect,  was  that  of  a  fellow 
servant.  What  were  details  of  the  work  the  master  had  the 
right  to  intrust  to  a  competent  foreman,  and  where  the  situation 
was,  in  the  nature  of  things,  a  changing  one,  there  was  no  con- 
tinuing duty  to  provide  a  safe  place  for  the  workmen. 

If  there  was  negligence  in  this  case,  which  was  the  cause  of 
the  plaintiff's  injuries,  it  was  that  of  his  fellow  servant,  the  fore- 
man, and  that  was  a  risk  which  he  assumed  when  entering"  upon 
.the  employment. 

I  think  that  the  judgment  should  be  reversed,  and  that  a  new 
trial  should  be  ordered,  with  costs  to  abide  the  event. 

CuLLEN,  C.  J.,  and  Edward  T.  Bartlett,  Haigt,  Werner, 
and  Willard  Bartlett,  JJ.,  concur.  Hiscock,  J.,  takes  no 
part. 

Judgment  reversed,  etc. 


Dixon  v.  Grand  Trunk  Western  Ry.  Co. 

(Supreme   Court  of   Michigan,    March   26,   1907.) 

fill  N.  W.  Rep.  200.] 

Master   and    Servant — Places   for   Work — Delegation   of   Duty.*— 

Keeping  switches  closed  and  locked  while  not  in  use  is  not  one  of 
the  duties  of  a  railway  company  to  its  employees,  but  one  which 
can  properly  be  deleg^ated  to  an  employee. 

Same — Fellow  Servant — Application  of  Rule. — A  railway  company 
is  not  liable  in  an  action  by  a  crossing  tender  for  injuries  caused 
by  the  nef?lif?ence  of  a  yard  man  in  leaving  a  switch  unlocked,  since 
the  injuries  were  due  to  the  act  of  a  fellow  servant. 

Error  to  Circuit  Court,  Calhoun  County;  Walter  H.  North, 
Judge. 

Action  by  Alexander  Dixon  against  the  Grand  Trunk  Western 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
brings  error.    Reversed,  and  new  trial  granted. 

Argued  before  McAlvay,  C.  J.,  and  Carpenter^  Grant, 
Blair,  and  Montgomery,  JJ. 

H,  Geer  and  L,  C,  Stanley,  for  appellant. 
/.  M^  and  /.  L.  Powers,  for  appellee. 

Blair,  J.  PlaintiflF,  a  crossing  tender  in  defendant's  employ, 
brought  this  action  to  recover  damages  for  injuries  alleged  to 
have  been  received  on  the  28th  day  of  February,  1903,  through 
the  negligence  of  the  defendant  (1)  in  not  keeping  a  certain 
sjvitch  east  of  the  crossing  to  which  plaintiff  was  assigned  se- 
curely locked  and  fastened  when  not  in  use;  (2)  in  not  employ- 

*See  precedinK  case  and  foot-jiote. 
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ing  competent  and  careful  persons  to  take  care  of  and  attend  to 
switches  and  to  keep  the  same  safely  and  securely  locked  when 
not  in  use.     "That  said  defendant  for  a  long  space  of  time,  to 
wit,  on  said  28th  day  of  February,  1903,  and  for  a  long  space 
of  time  prior  to  that  date,  to  w^t,  for  the  period  of  three  months 
or  more  prior  to  said  date,  wholly  neglected  and  refused  to  em- 
ploy competent  and  careful  servants  to  attend  its  said  switches 
so  set  to  the.  eastward  of  said  crossing,  but  trusted  and  dele- 
gated the  care  of  same  to  incompetent,  careless,  and  negligent 
persons,  by  reason  whereof  said  switches  during  said  period  were 
frequently  left  unattended,  unfastened,  and  unlocked,  and  liable 
to  be  opened  by  the  jarring  caused  by  passing  trains,  or  engines, 
or  some  portions  thereof  off  from  the  track  upon  which  they 
were  approaching  said  crossing;    *  *  *  and  the  said  plaintiff 
avers  that  while  he  was  so  standing  in  the  performance  of  his 
said  duty,  in  such  a  position  that  he  could  not  see  said  approach- 
ing train,  the  engine  of  said  train  passed  over  said  switch  which 
had  been  so  negligently  left  unlocked  as  aforesaid,  and  a  portion 
of  the  cars  drawn  by  said  engine  passed  over  said  unfastened 
switch,  but  by  doing  so  loosened  and  opened  said  switch  so  that 
a  portion  of  said  train,  while  running  at  a  high  and  dangerous 
rate  of  speed,  passed  from  the  track  upon  which  it  was  approach- 
ing said  crossing  through  said  open  switch,  and  was  drawn  from 
the  rails  and  propelled  violently  over  said  crossing  where  the 
said  plaintiff  was  standing,  and  with  great  force  and  violence 
struck  and  injured  the  said  plaintiff  without  any  fault  or  negli- 
gence on  his  part."    At  the  close  of  the  testimony,  defendant's 
counsel   requested  the   court  to   direct  a  verdict   in   its   favor, 
which  request  was  refused,  and  the  assignment  of  error  upon 
this  refusal  presents  the  main  subject  for  discussion  in  the  briefs 
of  counsel  for  the  respective  parties. 

The  theory  of  the  negligence  upon  which  the  court  submitted 
the  case  to  the  jury  is  stated  in  the  charge  as  follows:  "Now, 
from  what  I  have  said,  gentlemen,  I  think  you  will  understand 
that  the  plaintiff  if  he  can  recover  at  all  under  the  evidence  in 
this  case,  it  is  upon  the  theory  that  while  he,  the  plaintiff,  was 
employed  in  the  proper  discharge  of  his  duties  and  without  negli- 
gence on  his  part,  he  was  injured  by  the  negligence  of  the  de- 
fendant in  failing  to  provide  the  plaintiff  a  reasonably  safe  place 
in  which  to  discharge  his  duties,  the  duty  to  provide  such  a  place 
being-  upon  the  defendant  and  being  such  a'  duty  that  it  cannot 
avoid  responsibility  for  resulting  injury  if  incurred  by  shifting 
this  duty  or  delegating  its  discharge  to  its  servants  or  agents." 
We  think  that  the  court  erred  in  holding  that  the  doctrine  of 
safe  place  applied  to  this  case.  The  duty  of  keeping  switches 
closed  and  locked  while  not  in  use  was  not  one  of  the  absolute 
duties  of  the  defendant,  but  an  assignable  duty  relating  to  a  detail 
of  operation  which  could  properly  be  delegated  to  an  employee. 
St.  Louis,  etc.,  Ry.  Co.  v.  Needham,  63  Fed.  107.  11  C.  C.  A. 
56.  25  L.  R.  A.  833 ;  Harvey  v.  Railroad  Co.,  88  N.  Y.  481 ; 
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Walker  v.  Railroad  Co.,  128  Mass.  8;  Roberts  v.  Railway  Co., 
33  Minn.  218,  22  N.  W.  389;  Miller  z/.  So.  Pac.  Ry.  Co.,  20  Or. 
285,  26  Pac.  70;  Henry  v,  A.  A.  Ry.  Co.,  140  Mich.  446,  103  N. 
W.  486.  Upon  this  record,  defendant's  request  for  an  instructed 
verdict  should  have  been  g^ranted. 
The  judgment  is  reversed  and  a  new  trial  granted. 


Chicago,  B.  &  Q.  R.  Co.  v.  Hkaly. 

(Supreme  Court  of  Nebraska,  April  4,  1907.) 
fin  N.  W.  Rep.  598.] 

Death — Right  of  Action — EfiFect  of  Release.* — Under  a  contract 
of  membership  in  the  Relief  Department  of  the  Chicago,  Burh'ngton 
&  Quincy  Railroad  Company,  which  provided  that  the  receipt  of 
benefits  by  the  beneficiary  should  bar  all  actions  for  damages  arising 
from  the  death  of  the  member,  the  beneficiary,  after  receiving  the 
benefit  provided  for  in  the  certificate  of  membership,  cannot  main- 
tain an  action  to  recover  damages  for  herself  caused  by  such  death; 
but  the  receipt  of  such  benefit  will  not  bar  her  action  as  administra- 
trix of  the  estate  of  the  deceased  for  the  benefit  of  her  minor 
children. 

Master  and  Servant — Relief  Department — ^Contracts — ^Validity.— 
The  provision,  in  a  contract  of  membership  in  the  Relief  Depart- 
ment, that  "if  any  suit  at  law  shall  be  brought  against  said  company 
for  damages  arising  from  or  growing  out  of"  the  death  of  the  mem- 
ber, the  benefit  otherwise  payable  shall  thereby  be  forfeited,  is 
against  public  policy,  and  will  not  be  enforced. 

'(Syllabus  by  the  Court.) 

On  rehearing.  Former  judgment  vacated,  and  judgment 
affirmed. 

For  former  opinion,  see  107  N.  W.  1005. 

Sedgwick,  C.  J.  The  questions  presented  upon  this  motion 
for  rehearing  have  been  thoroughly  briefted  and  carefully  pre- 
sented. We  have  re-examined  the  decisions  of  this  court  constru- 
ing contracts  relating  to  membership  in  the  defendant's  Relief  De- 
partment. In  the  former  opinion  in  this  case,  it  was  decided  that 
the  commencement  of  an  action  against  the  defendant  for  dam- 
ages by  this  plaintiff  as  administratrix  of  the  estate  of  her  hus- 
band worked  a  forfeiture  of  her  rights  as  beneficiary  in  the  car- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
the  acceptance  by  a  railroad  employee,  or  his  beneficiary,  of  benefits 
from  the  railroad  relief  department  on  the  right  of  action  against 
his  company  for  his  personal  injuries,  or  death,  see  foot-notes  ap- 
pended to  Walters  v.  Chicago,  etc.,  R.  Co.  (Neb.),  18  R.  R.  R.  846, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  846;  foot-notes  appended  to  Penn- 
sylvania Co.  V.  Chapman  (111.),  18  R.  R.  R.  659,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  659. 
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tificate  herein  sued  upon.    Chicago,  B.  &  Q.  R.  R.  Co.  v.  Healy 
(Neb.),  107  N.  W.  1005.    Questions  arising  upon  the  construc- 
tion of  these  contracts  have  been  before  this  court  in  several 
cases,  but  we  have  never  been  called  upon  to  adjudicate  the  pre- 
cise question  involved  in  this  case,  unless  it  be  in  Walters  v, 
Chicago,  B.  &  Q.  R.  R.  Co.  (Neb.),  104  N.  W.  1066.     In  that 
case  the  plaintiff  was  the  mother  of  the  deceased.     There  were 
no  widow  and  children.     The  plaintiff  therefore,  although  she 
prosecuted  her  action  for  damages  as  administratrix  of  the  estate 
of  the  deceased,  prosecuted  it  solely  in  her  own  interest.     She 
did  not  voluntarily  dismiss  her  action,  but,  after  final  judgment 
had  been  rendered  against  her  in  her  action  for  damages,  she 
attempted  to  recover  as  beneficiary  of  the  relief  fund.     It  was 
held  tiiat  her  former  action  was  a  bar  to  such  recovery.     In  the 
opinion  in  that  case,  the  distinction  between  the  principles  there 
involved  and  ordinary  cases  of  election  of  remedy  was  pointed 
out  and  clearly  stated.    The  sense  in  which  the  doctrine  of  elec- 
tion of  remedies  was  applicable  in  Chicago,  B.  &  Q.  R.  R.  Co.  v, 
Bigley,  1  Neb.  (Unof.)  225,  95  N.  W.  344,  and  Chicago,  B.  & 
Q.  R.  R.  Co.  V,  Olsen,  70  Neb.  559,  97  N.  W.  831,  was  also 
correctly  stated.     In  those  cases  it  was  held  that  when  the  ben- 
eficiar}'  elected  to  take  the  benefits  under  the  relief  certificate, 
and  actually  received  a  part  of  the  amount  due  under  the  bene- 
ficiary certificate,  a  subsequent  ineffectual  attempt  to  recover 
damages  arising  out  of  the  negligence  of  the  company  would  not 
prevent  the  collection  of  the  remainder  of  the  benefits  under  the 
certificate.    It  has  been  several  times  held  by  this  court  that  one 
who  has  received  benefits  from  the  Relief  Department  under  his 
relief  certificate  cannot  himself  maintain  an  action  for  damages 
.  for  the  negligence  of  the  company  in  causing  the  same  injury 
which  was  the  basis  of  his  claim  for  benefits.    Clinton  v,  Chicago, 
B.  &  Q.  R.  Co.,  60  Neb.  692,  84  N.  W.  90;  Chicago,  B.  &  Q. 
R.  Co.  V.  Bell,  44  Neb.  44,  62  N.  W.  314;  Chicago,  B.  &  Q.  R. 
Co.  V.  Curtis,  51  Neb.  442,  71  N.  W.  42,  66  Am.  St.  Rep.  456. 
This  was  the  situation  in  the  Olsen  Case.    When  the  defendant 
was  sued  for  damages  caused  by  its  negligence,  it  answered  that 
the  plaintiff  had  elected  to  claim  under  his  benefit  certificate,  and 
had  received  a  part  of  the  benefits  to  which  he  wai  entitled,  and 
so  defeated  his  action  for  damages.     After  having  defeated  his 
action  for  damages  upon  that  ground,  it  was  not  allowed  to  deny 
its  liabilitv  under  the  benefit  certificate. 

In  the  case  at  bar,  the  plaintiff,  as  administratrix  of  the  estate 
of  the  deceased,  represented  her  several  minor  children  as  well 
as  herself.  Her  husband  was  killed  while  in  the  employ  of  the 
defendant  company.  She  had  good  reason  to  believe,  and  she 
testifies  she  did  believe,  that  his  death  was  caused  by  the  negli- 
gence of  the  defendant.  If  it  was  so  caused,  it  was  her  duty, 
as  administratrix,  to  recover  damages  from  the  defendant  in  be- 
half of  her  minor  children.  This  duty  she  attempted  to  perform. 
In  an  earlv  case  in  this  court  it  was  determined  that  the  widow, 
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by  accepting^  benefits  from  the  Relief  Department  under  a  con- 
tract like  the  one  in  question,  settled  and  barred  her  claim  against 
the  company  for  damages ;  but  it  was  also  held  that  such  action 
on  her  part  would  not  defeat  the  rights  of  her  minor  children. 
After  having  received  benefits  herself  from  the  Relief  Depart- 
ment, she  might,  as  administratrix,  prosecute  an  action  for  dam- 
ages against  the  company  in  behalf  of  her  minor  children.  Chi- 
cago, B.  &  Q.  R.  Co.  V.  Wymore,  40  Neb.  645,  58  N.  W.  1120. 
Speaking  of  that  case,  this  court,  in  Chicago,  B.  &  Q.  R.  Co.  v. 
Bell,  44  Neb.  44,  62  N.  W.  314,  said:  "In  that  case  Wymore 
was  a  member  of  the  Relief  Department,  and  was  killed  through 
the  negligence  of  the  railroad  company.  After  his  death  his 
widow  accepted  from  the  funds  of  the  Relief  Department  the 
death  benefit  to  which  she  was  entitled  by  virtue  of  being  Wy- 
more's  widow  and  his  membership  in  the  Relief  Department 
She  then  brought  a  suit,  as  administratrix,  against  the  railroad 
company  for  damages  for  negligently  killing  her  husband.  This 
suit  was  brought  under  chapter  21  of  the  Compiled  Statutes  of 
1893,  and  we  held  that  the  right  of  action  conferred  by  the  stat- 
ute was  for  the  benefit  of  the  widow  and  next  of  kin  of  the  de- 
ceased, who  had  lost  his  life  through  the  negligence  of  the  rail- 
road company,  and  that  the  acceptance  by  the  widow  of  the  death 
benefit  from  the  funds  of  the  Relief  Department  was  a  release 
and  discharge  of  her  cause  of  action  against  the  railroad  company 
given  by  that  statute  for  her  own  benefit ;  but  that  neither  Wy- 
more's  membership  in  the  Relief  Department,  nor  his  contract 
with  it,  nor  the  acceptance  of  the  death  benefit  by  the  widow, 
operated  to  bar  or  release  her  cause  of  action  as  administratrix 
against  the  railroad  company  in  favor  of  W3miore's  children. 
We  adhere  to  that  case." 

In  actions  of  this  kind  there  is  especial  reason  for  adhering  to 
the  earlier  decisions  of  the  court.  Contracts  of  employment  and 
of  membership  in  the  Relief  Department  are  being  continually 
made,  and  it  is  of  highest  importance  that  the  contracting  parties 
shall  so  far  as  possible  understand  their  respective  rights  and 
duties  when  entering  upon  such  contracts.  If  the  two  cases  last 
referred  to  are  to  be  regarded  as  a  correct  exposition  of  the  law, 
we  suppose  that  from  the  language  quoted  it  would  follow  that 
if  this  plaintiff  had  prosecuted  her  action  as  administratrix  for 
the  benefit  of  the  children  alone,  such  action  would  not  have  been 
a  bar  to  her  claim  upon  the  relief  fund.  She,  however,  made 
no  such  distinction  in  the  action  which  she  brought.  She  sought 
to  recover  damages  fof  herself  as  well  as  for  her  children.  If, 
therefore,  she  had  collected  and  received  such  damages  in  that 
action,  it  would,  we  suppose,  under  the  principles  announced  in 
the  cases  referred  to,  have  barred  all  her  claims  against  the  relief 
fund.  She  began  her  action  for  damages  and  recovered  a  sub- 
stantial verdict  against  the  defendant  in  the  trial  court.  The 
judgment  of  the  trial  court  was  reversed,  upon  proceedings  in 
error  in  this  court,  upon  the  ground  that  the  evidence  showed 
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contributor)'  negligence  on  the  part  of  the  deceased.  The  evi- 
dence showing  such  contributory  negligence  was  the  testimony 
of  one  of  the  employees  of  the  defendant,  who  testified  that  the 
deceased  was  warned  of  peculiar  dangers  which  he  was  incurring 
and  was  told  to  take  precautions,  which  he  failed  to  do,  and 
knowledge  of  these  facts  was.  wholly  in  the  possession  of  the 
defendant's  agents.  The  plaintiff  makes  it  appear  that  she  could 
not  and  did  not  foresee  that  she  would  be  confronted  with  such 
evidence,  and  that  when  she  commenced  her  action  for  damages 
all  the.  circumstances  were  such  as  to  not  only  warrant  her  in 
bringing  such  action,  but  to  make  it  her  duty  as  administratrix 
so  to  do. 

When  the  judgment  for  damages  had  been  reversed  by  this 
court,  the  plaintiff  at  once  dismissed  her  case  without  prejudice, 
and  brought  this  action  to  recover  under  the  benefit  certificate. 
The  question  presented  is  whether  the  terms  of  the  benefit  cer- 
tificate and  the  rules  of  the  company,  which  were  made  a  parf 
of  the  contract,  will  under  these  circumstances  prevent  her  re- 
covery from  the  relief  fund.     That  part  of  the  contract  relied 
upon  for  this  purpose  is  in  these  words:     "If  any  suit  shall  be 
brought  against  said  company,  or  any  other  company  associated 
therewith  as  aforesaid,  for  damages  arising  from  or  growing 
out  of  injury  or  death  occurring  to  me,  the  benefits  otherwise 
payable,  and  all  obligations  of  said  Relief  Department  and  of 
said  company  created  by  my  membership  in  said  relief  fund,  shall 
thereupon  be  forfeited  without  any  declaration  or  other  act  by 
said  Relief  Department  or  said  company."    It  is  contended  that 
the  construction  of  this  language  is  that,  if  any  suit  for  damages 
is  brought  by  any  party,  the  benefits  payable  to  the  beneficiary  in 
the  Relief  Department  are  forfeited,  whether  such  beneficiary 
participates  in  the  action  for  damages  or  not ;  but  this  is  not  the 
meaning  of  the  language  used.    The  provision  is  that  the  person 
who  brings  the  suit  for  damages  against  the  company  shall  for- 
feit the  right  to  the  relief  fund.    Can  the  forfeiture  provided  for 
in  this  contract  be  enforced?     The  benefit  provided  for  in  the 
relief  certificate  did  not  depend  upon  the  negligence  of  the  com- 
pany in  causing  the  accident,  nor  upon  the  question  of  contribu- 
tory negligence  of  the  deceased.     Even  his  gross  negligence  or 
his  criminal  conduct  contributing  to  his  death  would  not  defeat 
the  right  of  his  widow  to  participate  in  this  fund.    The  amount 
to  which  she  is  entitled  is  fixed  by  the  contract.    It  became  due 
lier  upon  the  death  of  her  husband.    It  partakes  of  the  itature  of 
life  insurance.     It  is  not  measured  by  the  amount  of  her  loss. 
The  jury  estimated  the  damages  to  which  she  was  entitled  as  ad- 
mmistratrix  at  $3,500.    When  she  began  her  action  for  damages, 
she  had  reason  to  suppose  that  she  ought  to  recover  at  least  Siat 
amount  from  the  defendant.     She  knew  that  she  could  obtain 
S500  from  the  relief  fund  without  trouble.    By  the  death  of  her 
husband  she  was  confronted  by  the  alternative  to  either  waive 
ber  right  to  damages  and  her  right  to  enforce  that  claim  in  the 
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courts  or  to  forfeit  the  $500  which  was  hers  and  could  be  had 
for  the  asking.     Her  testimony  shows  that  she  realized  the  sit- 
uation.    Upon  the  advice  of  friends  and  her  counsel  she  con- 
cluded that  it  was  her  duty  to  enforce  her  claim  for  damages. 
There  can  be  no  doubt  that  this  was  good  advice  as  the  claim 
then  appeared.     She  attempted  to  enforce  that  claim,  and,  as 
soon  as  she  ascertained  that  the  facts  were  such  that  she  could 
not  enforce  it,  she  dismissed  her  action  and  asked  for  her  relief 
benefit.     She  is  told  that  she  has  forfeited  the  $500.    The  con- 
tract itself  calls  this  a  forfeiture,  and  there  is  no  doubt  that  it  is 
correctly  named.    The  deceased  during  his  lifetime  paid  for  this 
benefit  out  of  his  earnings.     It  is  therefore  as  though  he  had 
deposited  $500  with  the  company  upon  the  contract  and  agree- 
ment that  he  should  go  into  the  employment  of  the  company,  and 
that  upon  his  death  the  $500  should  be  paid  to  his  widow,  with 
the  further  provision  that,  if  the  widow  should  sue  the  company 
for  damages  upon  an  allegation  of  negligence  in  causing  his 
death,  the  $500  should  be  forfeited.     She  has  a  constitutional 
right  that  the  courts  shall  be  open  to  her  to  redress  the  grievance 
of  negligently  killing  her  husabnd  and  to    litigate    her   claims 
predicated  upon  such  negligence ;  but,  if  she  exercises  that  right, 
she  must  under  this  contract  suffer  a  forfeiture  for  so  doing. 
If  the  company  required  its  employees  to  deposit  money  with  the 
company  upon  contract  that  if  such  employee  should  afterwards 
be  injured  in  the  service  of  the  company,  and  should  bring  an 
action  for  damages  predicated  upon  the  negligence  of  the  com- 
pany, the  money  sp  deposited  should  be  forfeited,  would  such  a 
contract  be  enforced?     Can  a  party  contract  beforehand  under 
penalty  and  forfeiture  that  he  will  not  litigate  a  claim  that  may 
thereafter  arise?    The  policy  of  our  law  is  to  furnish  every  cit- 
izen with  speedy  redress  for  any  injury  that  he  may  receive  in 
person  or  property,  and  a  contract  which  essentially  imposes  a 
penalty  upon  seeking  such  redress  is  contrary  to  that  policy. 
The  decision  in  Walters  v.  Chicago,  B.  &  Q.  R.  Co.,  so  far  as 
it  conflicts  with  the  view  herein  expressed,  is  wrong,  and  is  over- 
ruled. 

The  former  judgment  entered  in  this  case  is  vacated,  and  the 
judgment  of  the  district  court  is  affirmed. 
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Maloney  V,  Florence  &  C.  C.  R.  Co.    Allen  v.  Same. 

(Supreme  Court  of  Colorado,  April  1,  1907.) 

[89  Pac.  Rep.  649.] 

Master  and  Servant — Railroads — Injuries  to  Servants — Safe  Place 
to  Wort* — Where  railroad  employees  were  ordered  at  night  to  as- 
sist in  the  removal  of  earth  from  a  railroad  cut,  .which  had  been 
thrown  onto  the  track  by  a  landslide,  and  some  of  them  were  killed 
by  a  large  rock  which  fell  down  the  mountain  into  the  cut  as  they 
were  so  engaged,  the  railroad  company  was  not  responsible  for 
failure  to  provide  them  with  a  safe  place  to  work. 

Same— Inspection — ^Assumed  Risk — Fellow  Servants.t — Plaintiffs' 
intestates,  their  foremen,  and  defendant's  roadmaster  were  all  en- 
Rajced  in  removing  debris  from  defendant's  track,  caused  by  a  land- 
slide into  a  cut.  During  the  afternoon  one  of  the  section  foremen 
had  been  warned  that  the  adjoining  mountain  side  was  dangerous, 
and  in  the  evening  the  roadmaster  stated  in  the  hearing  of  those 
present,  that  he  had  examined  the  mountain  side  before  dark  and 
that  it  was  all  right.  Thereafter  several  of  the  employees  were 
killed  by  a  rock  which  rolled  down  the  side  of  the  mountain  during 
the  night.  Held,  that  all  engaged  in  the  work  were  fellow  servants, 
and  that  intestates  assumed  the  risk  of  the  roadmaster's  negligence 
in  failing  to  properly  inspect  the  mountain  side. 

*Sec  foot-notes  appended  to  Florence  &  C.  .C.  R.  Co.  v.  Whipps 
IC.  C,  A.),  17  R.  R.  R.  569,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  569. 

tFor  the  authorities  in  this  series  on  the  question  whether  a 
foreman  is  the  fellow  servant  of  a  hand  working  under  him,  see 
foot-notes  appended  to  Chicago  &  E.  I.  R.  Co.  v.  Kimmel  (111.), 
21  R.  R.  R.  384,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  384;  Jemming  v. 
Great  Northern  Ry.  Co.  (Minn,),  19  R.  R.  R.  697,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  697. 

For  the  authorities  in  this   series  on   the   subject   of  the  general 
principles  involved  in   the  doctrine   of  assumption   of   risks   by  em- 
ployees, see  foot-notes    appended    to    Arenschield   v.    Chicago,    etc., 
Ry.  Co.  (Iowa),  22  R.  R.  R.  41,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  41; 
Kennedy  v.  Kansas   City,   etc.,   R.   Co.    (Mo.),   21   R.   R.    R.   818,   44 
Am.  &  En^:.  R.   Cas.,  N.  S.,  818;    foot-notes  appended  to  Graham  v. 
Chicago,  etc.,  R.    Co.    (Tex.),  21   R.   R.    R.   549,  44  Am.   &   Eng.   R. 
Cas.,  N.  S.,  549;     Farney  v.  Oregon  Short   Line   R.   Co.   (Utah),  21 
R.  R.  R.  529,  44  Am.   &   Eng.   R.   Cas.,   N.   S.,   529;    foot-notes   ap- 
pended to  Anderson  v.  Northern  Pac.  Ry.  Co.  (Mont),  21  R.  R.  R. 
23,44  Am.  &  Eng.  R.  Cas.,  N.  S.,  23;    foot-notes  appended  to  Mum- 
Jord  V.  Chicago,   etc.,  Ry.   Co.    (Iowa),  20  R.   R.   R.  431,  43   Am.   & 
Eng.  R.  Cas.,  N.  S.,  431;    foot-notes  appended  to  Ives  v.  Wisconsin 
Cent.  Ry.  Co.  (Wis.),  20  R.  R.  R.  393,  43  Am.  &  Eng.   R.  Cas.,  X. 
S..  393;   foot-notes   appended  to  Western   Ry.   v.   Russell    (Ala.),   20 
\  R.  R.  225,  43  Am.  &  Eng.  R.  Cas.,  N.   S.,  225;    Root  v.  Kansas 
City  Southern  Ry.  Co.   (Mo.),  20  R.  R.  R.   171,  43  Am.   &  Eng.  R. 
Cas.,  X.  S.,  171 ;    foot-notes  appended  to   Drake  v.   San  Antonio   & 
A.  P.  Ry.  Co.  (Tex.),  20  R.  R.  R.  157,  43   Am.   &  Eng.   R.   Cas.,  N. 
S.  157;  Wagner  v.  Boston  Elev.  Ry.  Co.   (Mass.),  19  R.  R.   R.  187, 
^2  Am.  &  Eng.  R.  Cas.,  N.  S.,  187. 

23RRR-10 
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Appeal  from  District  Court,  Fremont  County ;  Jesse  G.  North- 
cutt,  Judge. 

Consolidated  actions  by  Edith  P.  Maloney  and  by  Mary  S. 
Allen  against  the  Florence  &  Cripple  Creek  Railroad  Company. 
From  judgments  in  favor  of  defendant  in  each  case,  plaintiffs 
appeal.    Affirmed. 

• 

These  cases  were   originally  brought  by  the  appellants,    re- 
spectively.   The  facts  being  the  same  in  each,  they  were  by  con- 
sent consolidated  for  trial.     The  facts  are  substantially  as  fol- 
lows:    The  Florence  &  Cripple  Creek  Railroad  Company  owns 
and  operates  a  railway  between  the  towns  of  Florence  and  Crip- 
ple Creek.    A  considerable  portion  of  the  road  is  built  through  a 
rough,  mountainous  country,  necessitating  frequent  cuts  along 
the  mountain  side.     In  the  early  afternoon  of  the  11th  of  April, 
1901,  a  landslide  came  down  from  the  mountain  side  of  a  cut 
about  30  feet  in  height  and  nearly  perpendicular,  at  a  point  on 
the  road  about  2  miles  north  of  the  station  of  Adelaide,  covering 
the  track  in  what  is  known  as  a  "thorough  cut"  for  50  feet  in 
length,  and  to  the  depth  of  6  or  8  feet,  with  rock  and  earth,  com- 
pletely obstructing  the  passage  of  trains.    John  McGrath,  who 
was  foreman  of  the  section  upon  which  this  slide  occurred,  with 
one  man,  commenced  preparation  for  removing  the  fallen  rock 
and  earth.    About  4  p.  m.  a  conductor  of  a  south-bound  freight 
train,  which  was  stopped  by  the  obstruction,  went  to  Adelaide 
and  telegraphed  information  of  the  occurrence  to  some  managing 
officer.     About  5  p.  m.  Miles  McGrath,  roadmaster  and  super- 
intendent of  bridges  upon  defendant's  road,  then  at  Florence, 
in  pursuance  of  an  order  of  the  trainmaster  of  the  road,  prepared 
a  work  train,  consisting  of  flat  cars,  and  started  to  the  place  of 
the  slide,  gathering  up  on  the  way  all  the  employees  of  the  road, 
among  them  Timothy  J.  Maloney  and  Jackson  P.  Allen,  who 
were  foreman  on  other  sections.    This  train  arrived  at  the  place 
of  the  obstruction  about  8  p.  m.    The  cars  were  pushed  up  to 
the  rock  and  earth  lying  in  the  cut.    It  was  then  quite  dark,  and 
the  only  light  available  was  furnished  by  lanterns  and  such  light 
as  reached  the  north  end  of  the  cut  from  the  headlight  of  the 
freight  engine,  which  by  reason  of  a  curve  in  the  track  did  not 
reach  the  south  side  of  the  cut,  and  by  a  small  bonfire,  which 
lasted  but  a  few  minutes.     After  the  arrival  of  Miles  McGrath 
no  inspection  of  the  mountain  side  of  the  cut  from  which  the 
slide  came  was  made.    The  conductor  of  the  freight  train,  when 
he  met  Miles  McGrath  at  Adelaide,  stated  to  him  that,  from 
what  he  observed  while  at  the  place,  he  was  of  the  opinion  that 
there  was  danger  of  rock  falling  at  the  cut.     The  attention  of 
John  McGrath,  foreman  of  the  section,  and  who  was  in  charge 
of  the  work,  while  it  was  still  daylight,  was  called  by  Harris, 
a  brakeman  on  the  freight  train,  to  a  crevice  at  the  side  of  the 
rock  on  the  mountain  side,  who  expressed  the  opinion  that  it  was 
.  dangerous.     During  the  afternoon,  John  McGrath  warned  two 
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men  not  to  go  through  the  cut  because  it  was  dangerous.    Upon 
arriving  at  the  obstruction,  several  of  the  foremen  went  to  Miles 
McGrath,  and  one  of  them,  in  the  presence  of  the  others,  asked 
him  if  the  place  had  been  examined  and  was  all  right,  whereupon 
yhr\  McGrath,  who  was  also  present,  said  in  their  hearing  to 
Miles  McGrath,  "Yes,  I  examined  it  before  dark,  and  it  is  all 
ri£:ht."    Upon  hearing  that  statement,  the  foreman,  with  their 
men,  including  Maloney  and  Allen,  went  to  work  loading  the 
fallen  rock  upon  the  cars,  and  the  work  continued  until  about 
9  o'clock  p.  m.,  when  a  large  rock  fell  from  the  mountain  at  the 
south  side  of  the  cut,  killing  Maloney  and  Allen  and  some  others. 
The  appellants,  who  are  the  widows  of  the  deceased,  seek  to  re- 
cover damages  which  they  allege  they  have  sustained  by  the 
ieath  of  their  respective  husbands,  which  they  aver  was  caused 
by  the  negligence  of  the  company  by  not  ascertaining  by  proper 
inspection  the  dangerous  condition  of  the  premises,  and  in  failing 
to  prop  and  support  the  cliff  of  rock,  or  rock  wall,  so  as  to 
prevent  the  same  from  falling,  and  in  not  advising,  said  Maloney 
and  Allen  of  the  dangerous  condition  of  the  work,  and  in  not 
furnishing  sufficient  light  to  enable  them  to  observe  the  safe,  or 
unsafe,  condition  of  the  place,  and  in  failing  to  provide  a  safe 
place  in  which  to  work.    Upon  the  conclusion  of  the  plaintiffs' 
testimony,  the  court,  on  motion,  directed  verdicts  in  favor  of 
'defendant,  and  upon  the  return  of  said  verdicts  the  court  en- 
tered judgment   dismissing  said  causes,  and   for  costs  against 
plaintiffs.    From  this  judgment,  plaintiffs  prosecute  an  appeal. 

Chas.  D.  Bradley  and  Jos.  H.  Maupin,  for  appellants. 
Henry  M,  Blackmer,  Karl  C,  Schuyler,  and  Walter  F.  Schuy- 
ler, for  appeHee. 

G(H)DARD,  J.  (after  stating  the  facts).  The  rule  that  imposes 
ui)on  an  employer  the  duty  to  furnish  a  reasonably  safe  place  for 
'lis  employees  to  work  in  is  not  applicable  to  the  facts  in  this  case. 
y^vi  duty  is  imposed  and  enforced  when  the  place  is  permanent 
Jn  its  character,  and  has  been  prepared  or  selected  by  the  master 
Wmself,  or  by  others  upon  whom  have  devolved  the  discharge 
of  the  master's  obligation  in  this  respect,  but  does  not  apply 
where  the  servant  is  engaged  in  making  a  place  safe  that  is 
Wwn  to  be  dangerous,  or  putting  an  insecure  place  in  condition 
for  the  resumption  of  labor  or  use.  In  such  case  the  danger  is 
necessarily  incident  to  the  work  itself,  and  depends  upon  con- 
stantly changing  conditions,  and  can  only  be  guarded  against 
by  the  care  of  the  servants  engaged  in  its  performance.  In  the 
ca^^  of  Florence  &  C.  C.  R.  Co.  v.  Whipps  (recently  decided  in 
tlie  Circuit  Court  of  Appeals)  138  Fed.  13,  70  C.  C.  A.  443, 
*hich  involved  the  responsibility  of  this  appellee  for  the  death 
of  one  Whipps,  who,  while  engaged  in  the  same  service,  was 
Killed  at  the  same  time,  under  the  same  circumstances,  and  by 
^k  falling  of  the  same  rock  that"  killed  Maloney  and  Allen,  Judge 
^^^ten,  who  delivered  the  opinion  of  the  court,  in  distinguish- 
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ing  that  case  from  those  in  which  the  rule  as  to  "safe  place** 
applies,  used  the  following  language :  "In  many  cases  of  pre- 
paratory work  to  fit  a  place  for  its  intended  use,  like  the  ex- 
cavation along  a  mountain  side  of  a  cut  for  a  railroad  track,  the 
work  so  prosecuted  will  make  the  place  which  was  safe  before 
dangerous  to  the  servants,  as  their  work  progresses,  from  the 
liability  of  stone  or  earth  to  slide  down  the  sides  of  the  cuts 
so  made  by  the  same  servants,  who  must  be  held  to  have  assumed 
all  such  risks,  *  *  *  and  in  the  removal  of  debris  after  some 
catastrophe  or  accident  which  has  made  the  plac6  unsafe  and 
unfit  for  the  use  to  which  it  has  bieen  devoted,  and  where  the 
very  object  of  the  work  is  to  clear  away  the  wreckage  and  restore 
the  place  to  a  condition  of  safety  and  usefulness.  If  by  such 
catastrophe  a  railroad  used  for  the  transportation  of  passengers, 
freight,  and  mails  is  obstructed,  the  removal  of  the  obstruction 
is  a  necessity  admitting  of  no  delay,  whether  the  exigency  arises 
in  the  daytime  or  at  night;  and  servants  employed,  who  under- 
take and  engage  in  such  work,  necessarily  assume  the  incidental 
risks.  Gulf,  etc.,  Ry.  v,  Jackson,  65  Fed.  48,  12  C.  C.  A.  507; 
Minneapolis  v.  Lundin,  58  Fed.  525,  7  C.  C.  A.  344;  Porter  f. 
Silver  Creek,  etc..  Coal  Co.,  84  Wis.  418,  423,  54  N.  W.  1019; 
Colo.  Coal  &  Iron  Co.  v.  Lamb,  6  Colo.  App.  255,  266,  40  Pac. 
251 ;  Carlson  v.  Railway,  28  Pac.  497,  21  Or.  450.  The  fact  that 
the  exigency  causes  the  work  to  be  done  in  the  darkness  of  night 
and  with  insufficient  lights  does  not  lessen  the  assumption  of  the 
risks  of  the  servants.  Gulf,  etc.,  Ry.  v,  Jackson,  65  Fed.  48,  51, 
12  C.  C.  A.  507.  *  *  *  The  defendant  was  not  responsible 
for  the  catastrophe  and  wreckage  which  caused  whatever  danger 
there  was  in  the  situation,  and  under  such  circumstances  the 
doctrine  of  *safe  place'  had  no  application."  The  same  rule  is 
announced  in  City  of  Greely  v.  Foster,  32  Colo.  292,  75  Pac.  351» 
and  in  C.  C.  &  I.  Co.  v.  Lamb,  6  Colo.  App.  255,  40  Pac.  251. 
The  company,  therefore,  was  not  remiss  in  the  performance  of 
any  duty  in  failing  to  furnish  a  safe  place  for  the  deceased  to 
work  in,  and  it  is  equally  clear  that  under  the  existing  conditions 
it  would  have  been  impracticable  to  prop  or  support  the  embank- 
ment so  as  to  prevent  the  rock  from  falling. 

It  only  remains,  therefore,  to  consider  whether,  in  the  cir- 
cumstances of  this  case,  the  appellee  was  delinquent  in  the  per- 
formance of  any  other  duty  it  owed  to  the  deceased.  Counsel 
for  appellants  insist  that  it  was  incumbent  upon  appellee  to  have 
made  a  careful  and  diligent  examination  of  the  premises  before 
the  men  were  permitted  to  work  therein.  There  is  no  evidence 
as  to  what  inspection,  if  any,  was  made  by  John  McGrath,  the 
foreman  of  the  section,  during  the  afternoon,  or  what  disclosure, 
if  any,  as  to  the  result  ascertained  by  such  examination,  or  as 
to  the  condition  of  the  premises,  was  made  to  the  deceased.  It 
does,  however,  appear  that,  in  response  to  an  inquiry  by  some 
one  of  the  foremen,  John  McGrath  stated  to  Miles  McGrath,  in 
the  presence  and  hearing  of  some  of  the  men,  that  he  had  ex- 
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amined  it  before  dark,  and  it  was  all  right.    It  was  apparent  to 
all,  including  the  deceased,  that  no  inspection  other  than  that 
made  by  John  McGrath,  or  some  one  employed  with  them  in 
the  common  work,  had  been  made,  and  with  this  knowledge  they 
entered  upon  the  work.    If  he  was  negligent  in  his  examination, 
it  was  the  negligence  of  a  fellow  servant,  of  which  they  cannot 
complain,  and  the  deceased  had  no  right  to  assume  that  any 
inspection,  other  than  that  by  a  fellow  servant,  had  been  made. 
Judge  Lochren,  in  the  opinion  above  referred  to,  in  discussing 
this  phase  of  the  case,  said :    "Here  all  these  servants,  including 
the  foremen  and  the  roadmaster,  were,  when  the  disaster  hap- 
pened, engaged  in  the  common  work  and  enterprise  of  keeping 
the  railway  in  proper  condition  for  the  passage  of  trains.    The 
disaster  caused  an  instant,  sudden  emergency  in  the  very  work  in 
which  they  were  engaged ;  an  emergency  admitting  of  no  delay, 
not  even  for  daylight,  certainly  not  for  the  summoning  of  the 
managing  officers  of  the  railway  or  of  its  engineers.    The  work 
to  be  done  was  simply  the  rough  work  of  clearing  the  tracks  of 
the  fallen  rocks,  which  the  servants,  under  their  foreman  'and 
roadmaster,  were  entirely  competent  to  perform.  .  The  circum- 
stances and  conditions  must  have  made  it  plain  to  all  that  no 
inspection  or  precaution  respecting  the  cliff  was  or  could  have 
been  had,  except  by  such  of  the  servants  as  were  there  while  it 
was  daylight.    Under  these  circumstances  the  servants  who  came 
later,  as  well  as  those  who  were  there  in  daylight,  assumed  the 
risk  of  the  employment  they  engaged  in ;  and,  if  John  McGrath 
or  Miles  McGrath  were  negligent  in  representing  the  place  to 
be  safe,  that  was  negligence  of  fellow  servants.     Northern  Pa- 
cific Ry.  Co.  V,  Dixon,  194  "0.  S.  338,  343,  24  Sup.  Ct.  683,  684, 
48  L.  Ed.  1006 ;  Pennsylvania  Co.  v,  Fishhack,  123  Fed.  465,  59 
C.  C.  A.  269." 

Upon  a  careful  consideration  of  all  the  facts  disclosed  by  the 
record,  we  think  the  court  below  properly  directed  a  verdict  in 
favor  of  appellee.    The  judgment  is  therefore  affirmed. 
-\ffirmed. 

Steele,  C.  J.,  and  Bailey,  J.,  concur. 
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Peterson  v,  Philadelphia,  B.  &  W.  R.  Co. 

(Supreme  Court  of  Pennsylvania,   April  1,  1907.) 

[66  Atl.  Rep.  660.] 

Master  and  Servant — Injury  to   Servant — ^Assumption  of  Risk.* — 

Where  plaintiff  was  employed  on  a  repair  train,  he  assumed  the  risks 
involved  in  stopping  at  irregular  times  and  places  and  getting  on 
and  off  without  the  facilities  expected  at  regular  stations. 

Same — Fellow  Servant.! — The  boss  of  a  repair  train  is  not  a  vice 
principal. 

Appeal  from  Court  of  Common  Pleas,  Delaware  County, 
Actien  by  John  R.  Peterson  against  the  Philadelphia,  Balti- 
more &  Washington  Railroad  C6mpany.     From  an  order  re- 
fusing to  take  off  a  nonsuit,  plaintiff  appeals.    Affirmed. 

Plaintiff  was  employed  on  a  repair  train  unloading  telegraph 
poles.  Hettle,  the  boss  or  foreman  of  the  train,  gave  a  signal  to 
the  engineer  to  start  it.  The  engineer  in  starting  the  train  did 
so  in  such  a  manner  that  the  plaintiff  was  thrown  and  injured. 
The  court  entered  a  compulsory  nonsuit,  which  it  subsequently 
refused  to  take  off. 

Argued  before  Mitchell,  C.  J.,  and  Fisll,  Mestrezat^  Pot- 
ter, and  Elkin,  JJ. 

A.  B,  Geary  and  Albert  Dutton  MacDade,  for  appellant. 
/.  B.  Hannum,  for  appellee. 

Per  Curiam.  The  very  much  over-invoked  principle  of  the 
duty  of  employers  to  provide  a  safe  ^lace  for  employees  to  work 
in  has  no  application  to  this  case.  Some  occupations  involve  risks 
and  dangers  that  are  inherent,  and  an  employer  is  not  an  insurer 
against  these.  The  appellant  was  employed  on  a  repair  train, 
and  the  very  nature  of  his  employment  involved  the  risks  of  stop- 
ping at  irregular  times  and  places,  getting  on  and  off  without  the 
facilities  expected  at  regular  stations  and  the  corresponding  duty 
of  special  care  in  so  doing.  There  was  nothing  in  the  case  to 
show  that  the  place  furnished  plaintiff  to  work  in  was  not  as  safe 
as  the  nature  of  the  work  permitted.  The  "boss''  or  foreman 
was  not  a  vice  principal,  but,  even  if  he  had  been,  he  was  en- 
titled to  assume,  when  he  gave  the  signal  to  start  the  train,  that 
the  engineer  would  do  so  in  the  proper  manner.  The  case  is 
squarely  within  Cunningham  v.  Railroad  Co.,  66  Atl.  236  (opin- 
ion filed  at  the- present  term). 

Judgment  affirmed. 

— 

♦For  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  .assumption  of  risks  by  em- 
ployees, see  preceding?  case,  aftd  foot-notes. 

fFor  the  authorities  in  this  series  on  the  question  whether  a 
foreman  is  the  fellow  servant  of  a  hand  workinjz:  under  his  orders, 
see  foot-notes  appended  to  Chicago  &  E.  I.  R.  Co.  v.  Kimmel  (IHl 
21  R.  R.  R.  384,  44  Am.  &  Enpf.  R.  Cas.,  N.  S.,  384;  foot-notes  ap- 
pended to  Jemming  v.  Great  Nor.  Ry.  Co.  (Minn.),  19  R.  R.  R.  697, 
43  Am.  &  Eng.  R.*  Cas..  N.  S.,  697. 
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iNDiANAPOiyis  St.  Ry.  Co.  v,  Kane. 

(Supreme  Court  of  Indiana,  April  3,  1907.) 

[80  N.   E.   Rep.  841.] 

Appeal — Assignxnent  of  Error — Review. — An  assignment  that  the 
court  erred  in  overruling  a  demurrer  to  the  complaint  which  does 
not  desijcnate  the  court  which  made  the  ruling  is  reviewable,  where 
the  recoVd  shows  that  the  appeal  is  from  a  judgment  of  the  circuit 
court,  and  that  the  ruling  on  demurrer  was  made  by  a  superior 
court. 

Master  and  Servant — Injuries  to  Servant — ^Actions — Complaint. — 
A  complaint,  in  an  action  for  injuries  to  an  employee  of  a  street 
railroad,  which  alleges  that  plaintiff  was  injured  by  the  negligence 
of  a  third  person  in  defendant's  service,  to  whose  order  he  was  at 
the  time  of  the  injury  bound  to  conform,  and  was  conforming,  and 
which  shows  that  third  person's  authority  to  give  orders  to  plaintiff 
and  plaintiffs  duty  to  obey,  and  the  giving  of  an  order  and  the  injury 
to  plaintiff  while  conforming  thereto,  states  a  cause  of  action  under 
Employer's  Liability  Act,  Burns'  Ann.  St.  1901,  §  7083,  subd.  2, 
making  a  corporation  liable  for  injuries  to  its  employee  caused  by 
the  negligence  of  a  person  in  its  service  to  whose  order  or  direction 
the  injured  employee  was  bound  to  and  did  conform. 

Same — ^Liability  of  Employer — Statutes — Construction. — The  words 
"order  or  direction."  as  used  in  the  statute,  apply  to  special  orders, 
as  distinguished  from  general  orders  and  the  protection  of  the  stat- 
ute does  not  extend  to  an  employee  injured  from  the  negligence  of 
his  foreman  while  working  under  general  directions. 

Same — Injury  to*  Servant — Actions — Complaint — Sufficiency. — A 
complaint,  in  an  action  under  such  act  for  injuries  to  an  employee 
of  a  street  railroad,  which  alleged  that  plaintiff  was  in  the  employ 
of  defendant  as  a  trackman,  that  on  the  day  of  the  accident  he  was 
ordered  by  defendant's  road  master  to  repair  a  broken  bridge;  that 
at  the  time  the  road  master  had  authority  from  defendant  to  order 
plaintiff  where  to  work,  and  what  to  do;  that  the  road  master 
ordered  plaintiff  to  clear  away  debris  at  the  bridge  and  prepare  a 
footing  at  a  designated  spot,  to  which  order  plaintiff  was  bound  to 
conform;  and  that  while  conforming  thereto  he  was  injured  by  the 
'^CRligence  of  the  road  master — alleged  that  plaintiff  was  injured 
while  obeying  a  special  order,  as  distinguished  from  a  general 
order. 
Same — ^Assumption    of    Risk.* — Under    employer's    Liability    Act, 

*For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
the  contributory  negligence  of,  or  assumption  of  risk  by,  the  injured 
servant  on  the  right  to  recover  under  an  employers'  liability  act 
for  his  injury  or  death,  see  foot-notes  appended  to  Pittsburg,  etc., 
Ry..Co.  V.  Lightheiser  (Ind.),  22  R.  R.  R.  130,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  130;  foot-notes  appended  to  Southern  Ry.  Co.  v.  Blan- 
ford's  Adm'x  (Va.),  21  R.  R.  R.  646,  44  Am.  &  Eng.  R.  Cas.,  N. 
S.,  646. 
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Burns'  Ann.  St.  1901,  §  7083,  subd.  2,  making  a  railroad  liable  for 
injuries  to  an  employee  caused  by  the  nefs^ligence  of  a  person  in  its 
service,  to  whose  order  the  injured  employee  was  bound  to  and  did 
conform,  a  railroad  cannot  defeat  an  acti(?n  for  personal  injuries 
sustained  by  an  employee  in  consequence  of  the  negligence  of  such 
person  by  proof  of  assumption  of  risk. 

Trial — Special  Findings. — In  an  action  for  injuries  to  an  employee 
of  a  street  railroad,  while  obeyint^  a  special  order  of  a  superior, 
because  of  the  negligence  of  the  latter,  the  jury  in  a  special  verdict 
found  that  the  superior  ordered  the  employee  to  do  certain  work, 
and  that  at  the  time  of  the  injury  the  employee  was  working  under 
"the  general  order"  of  the  superior.  The  jury  rendered  a  verdict  for 
plaintiff.  Held  that,  though  the  special  findings  designated  the  order 
which  the  employee  was  obeying  at  the  time  of  his  injury  as  a  gen- 
eral order,  it  must  be  presumed  in  support  of  the  general  verdict  tliat 
the  findings  showed  that  the  employee  was  io  fact  obeying  a  special 
order,  thereby  removing  any  inconsistency  between  the  special  find- 
ing and  the  general  verdict. 

Damages — Personal  Injuries — Excessive  Damages. — An  employee, 
35  years  old,  sustained  an  injury  necessitating  the  removal  of  a 
portion  of  his  skull.  His  sight  and  hearing  were  impaired,  and  his 
nervous  system  injured,  and  he  was  permanently  incapacitated  from 
pursuing  his  vocation.  Held,  that  a  verdict  of  $10,000  would  not  be 
set  aside  as  excessive. 

Master  and  Servant — Injuries  to  Servant — Instructions — Assump- 
tion of  Risk.t — Since  one  employed  to  do  repair  work  may  rely  on 
the  master  not  negligently  or  maliciously  investing  the  place  where 
the  work  is  done  with  unexpected  dangers,  an  instruction  that,  when 
one  hires  out  to  a  railroad  to  do  repair  work,  he  assumes  those  risks 
which  are  incidental  to  the  work,  and  he  cannot  rely  "wholly"  on 
his  employer  to  make  the  working  place   safe,  is  erroneous. 

Appeal  from  Circuit  Court,  Hancock  County;  E.  W.  Felt, 
Judge. 

Action  by  Luke  Kane  against  the  Indianapolis  Street  Railway 
Company.  From  a  judgment  of  the  Appellate  Court  (73  N.  E. 
1135),  affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F,  Winter,  Marsh  &  Cook,  and  W.  H.  Latta,  for  appellant. 
Elliott,  Elliott  &  Littleton  and  W,  J.  Beckett,  for  appellee. 

HADI.EY,  J.  May  11,  1899,  the  Central  Avenue  Bridge  over 
Fall  creek,  in  the  city  of  Indianapolis,  broke  and  fell  while  the 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
an  employee  to  assume  that  his  master  has  performed,  or  will  per- 
form, the  duties  owing  to  him,  see  foot-notes  appended  to  Southern 
Ry.  Co.  V,  Simmons  (Va.),  21  R.  R.  R.  572,  44  Am.  &  Eng.  R.  Gas., 
N.  Sm  57&;  foot-notes  appended  to  Chicago,  etc.,  Ry.  Co.  v,  Riley 
(C.  C.  A.),  20  R.  R.  R.  403,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  403; 
foot-notes  appended  to  Wiest  v.  Coal  Creek  R.  Co.  (Wash.),  20 
R.  R.  R.  398,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  398. 
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gravel  train  of  appellant  was  passing,  over  it.     Trackmen  were 
ordered  to  the  bridge  to  make  repairs,  among  them  the  appellee, 
K  defendant's  road  master,  who'was  thereto  duly  authorized  by 
the  defendant.    Arriving  at  the  bridge  late  in  the  afternoon,  it 
was  found  that  the  east  of  the  two  tracks  over  the  bridge  was 
suspended  from  pier  to  pier,  holding  with  it  that  part  of  the 
bridge  that  was  fastened  to  the  ties.    Footmen  were  passing  over 
the  suspended  structure,  which  being  manifestly  dangerous  it 
was  decided  to  put  a  prop,  or  pillar,  under  each  rail,  midway 
between  the  piers,  to  relieve,  temporarily,  the  danger  to  passing 
footmen.    Two  heavy  timbers  were  brought,  a  footing  prepared, 
and  one  piece  raised  to  an  upright  position  and  forced  into  place 
under  the  west  rail  under  the  direct  supervision  of  the  defend- 
ant's road  master.    The  latter,  when  the  first  timber  was  placed, 
ordered  the  plaintiff  to  clear  a  place  for  another  like  prop  under 
the  east  rail.     While  engaged  in  obeying  the  order,  the  timber 
that  had  just  been  set  fell,  and  inflicted  upon  appellee  the  in- 
juries for  which  he  sues.    The  action  was  brought  in  the  Marion 
superior  court  against  the  Citizens*  Street  Railway  Company,  and 
the  Indianapolis  Street  Railway  Company.    Each  of  the  defend- 
ants separately  demurred  to  the  complaint  for  insufficiency  of 
facts,  lx)th  of  which  were  overruled,  and  several  exceptions  re- 
serve   Each  of  the  defendants  then  filed  a  separate  answer  of 
general  denial.    Subsequently  the  action  was  dismissed  as  to  the 
Citizens'  Street  Railway  Company,  leaving  the  Indianapolis  Street 
Railway  Company  the  sole  defendant.    In  this  stage  of  the  pro- 
ceedings, the  venue  was  changed  to  the  Hancock  circuit  court, 
where  the  case  was  tried  and  a  verdict  and  judgment  rendered 
in  favor  of  appellee,  from  which  this  appeal  is  prosecuted. 

The  errors  assigned  in  this  court  are :  First,  the  "overruling 
of  the  demurrer  to  the  complaint" ;  second,  overruling  of  the 
motion  for  a  new  trial ;  and,  third,  overruling  of  defendant's  mo- 
tion for  judgment  on  answers  to  interrogatories.  Appellee  insists 
that  the  assignment  of  error  presents  no  question  as  to  sufficiency 
oi  the  complaint ;  his  point  being  that,  since  the  record  shows 
that  the  appeal  is  from  the  judgment  of  the  Hancock  circuit 
court,  unless  so  specified  in  the  assignment  of  error,  this  court 
cannot  take  cognizance  of  exceptions  to  the  decisions  appearing 
to  have  been  made  by  the  Marion  superior  court.  A  similar 
question  was  before  the  court  in  McKeen  v.  Porter,  134  Ind. 
^y  34  N.  E.  223,  and  it  was  there  ruled  that  a  general  assign- 
ment—that is,  an  assignment  ^that  does  not  specify  the  court  by 
which  the  ruling^  was  made,  as  in  this  case — will  be  held  suffi- 
cient when  the  record  clearly  shows  the  ruling  and  the  court  by 
which  it  was  made.  We  are  satisfied  with  the  former  ruling  and 
adhere  to  it  in  this  case.  The  cases  of  Railroad  Co.  v,  Walton, 
165  Ind.  642,  74  N.  E.  988,  Smith  v.  Smith,  106  Ind.  43,  5  N.  E. 
'^n,  and  others  of  their  class  are  not  authority  upon  the  ques- 
tion, as  these  cases  plainly  rest  upon  the  fact  that  the  assignment 
0^  error  charged  the  ruling  complained  of  to  a  particular  court. 
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and  the  record  showed  that  the  court  named  had  made  no  such 
ruling. 

The  complaint  rests  upon  the  second  subdivision  of  section  1 
of  the  Employer's  Liability  Act  (section  7083,  Burns*  Ann.  St 
1901),  which  reads  as  follows:  "That  every  railroad  or  other 
corporation,  except  municipal,  operating  in  this  state,  shall  be 
liable  for  damages  for  personal  injuries  suffered  by  any  em- 
ployee while  in  its  service,  the  employee  so  injured  being  in  the 
exercise  of  due  care  and  diligence,  in  the  following  cases ;  *  *  * 
Where  such  Injury  resulted  from  the  negligence  of  any  person 
in  the  service  of  such  corporation,  to  whose  order  or  direction 
the  injured  employee  at  the  time  of  the  injury  was  bound  to  con- 
form, and  did  conform."  It  is  urged  against  the  complaint  that  it 
affirmatively  shows  that  the  act  complained  of  as  negligent  was 
the  act  of  a  fellow  servant.  The  act  referred  to  is  that  of  the 
road  master,  who,  as  charged,  knowing  the  prop  that  had  just 
been  raised  under  the  bridge  was  unfastened  and  liable  to  fall, 
ordered  the  plaintiff,  who  was  ignorant  of  the  unfastened  and 
•  dangerous  condition  of  the  prop,  to  proceed  with  the  prepara- 
tion of  the  foundation  and  footing  for  a  like  prop  under  the 
other  rail.  In  view  of  the  allegations  of  the  complaint,  appel- 
lant's argument  might  be  sound  if  we  were  dealing  with  the  rules 
of  the  common  law,  for  it  must  be  conceded  that  under  the  old 
law  the  road  master,  or  foreman,  and  trackmen  working  with 
him,  as  a  general  rule,  while  engaged  together  in  performing 
the  ordinary  duties  of  their  employment,  are  fellow  servants  and 
subject  to  coservant  principles.  Hodges  v.  Standard  Wheel  Co., 
152  Ind.  680,  52  N.  E.  391,  54  N.  E.  383 ;  City  of  Ft.  Wavne  r. 
Railroad  Co.,  149  Ind.  21,  48  N.  E.  342.  And  this  would  be 
true  even  though  it  should  be  shown  that  the  foreman  was  ex- 
pressly authorized  by  the  master  to  give  orders  and  directions 
to  those  working  with  him,  with  respect  to  the  performance  of 
their  duties,  in  all  matters  not  invoking  duties  of  the  master. 
Coal  &  Coke  Co.  v.  Peterson,  136  Ind.  398,  35  N.  E.  7,  43  Am. 
St.  Rep.  327;  Dill  v.  Marmon,  164  Ind.  507,  515,  73  N.  E.  67, 
69  L.  R.  A.  163. 

But  the  question  we  have  before  us  is  whether  the  facts  alleged 
bring  the  case  within  the  purview  of  the  second  subdivision  ot 
section  7083,  supra.  Appellee  niakes  no  claim  that  his  complaint 
is  good  at  common  law,  and  admits  that  it  must  be  good  under 
the  statute,  or  he  has  no  case.  The  provision  of  the  statute  re- 
lied upon  imposes  upon  railroad  corporations  liability  in  certain 
cases  that  is  distinctly  in  derogation  of  the  common  law.  Louis- 
ville, etc.,  R.  R.  Co.  V.  Wagner,  153  Ind.  420,  53  N.  E.  927.  The 
essence  of  the  statute  is  that  when  the  master  installs  one  of  ^^^ 
*servants  as  the  superior  of  others,  with  power  to  direct  and  super- 
vise the  latter  in  the  performance  of  their  duties  in  the  master's 
service,  and  with  the  power  to  exact  obedience,  such  superior, 
while  exercising  the  power  of  command,  and  ordering  workmen 
into  places  where  they  might  not  voluntarily  go,  or  when  order- 
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ing  them  to  perform  a  work  in  a  particular  place  or  in  a  par- 
ticular manner,  in  accordance  with  his  arbitrary  commands,  in 
giving  such  working  orders  to  his  fellows,  stands  in  the  shoes  of 
9ie  master,  and  if  the  obeying  servant,  while  engaged  in  execut- 
ing the  orders  of  such  superior,  himself  in  the  observance  of  due 
care  and  diligence,  becomes  injured  by  any  negligent  act  or 
omission  of  the  former,  then  the  master  is  liable.  As  expressed 
b>'  this  court  in  Railroad  Co.  v.  Wagner,  153  Ind.  423,  53  N.  E. 
927:  The  test  of  liability  under  the  second  subdivision  of  the 
statute  is  threefold:  "First.  Was  the  offending  servant  clothed 
by  the  employer  with  authority  to  give  orders  to  the  injured  serv- 
ant that  the  latter  was  forced  to  obey?  Second.  Did  the  injury 
result  to  the  latter  from  the  negligence  of  the  former  while  con- 
fomiing  to  an  order  of  the  former  that  the  injured  servant  was, 
at  the  time,  bound  to  obey?  Third.  Was  the  injured  party  at 
the  time  of  the  injury  in  the  exercise  of  due  care  and  diligence?" 
Generally,  on  the  construction  of  the  second  subdivision  of  said 
section,  see  Thacker  v.  Railroad  Company,  159  Ind.  82,  64  N. 
E.  605,  59  L.  R.  A.  792;  Rolling  Mill  Co.  v.  Hullinger,  161  Ind. 
673,  67  N.  E.  986,  69  N.  E.  460;  Transit  Company  v.  Foreman, 
162  Ind.  94,  69  N.  E.  669,  102  Am.  St.  Rep.  185 ;  Steel  Companv 
v.  Berkes,  162  Ind.  520,  70  N.  E.  815. 

The  complaint  charges  that  the  plaintiff  was  in  the  employ  of 
the  defendant  as  a  trackman,  and  on  the  day  of  the  accident  he, 
with  the  defendant's  other  trackmen,  was  ordered  by  the  defend- 
ant's road  master  to  the  broken  Fall  Creek  Bridge  to  make  tem- 
porary repairs.  At  the  time  the  road  master  had  full  authority 
from  the  defendant  to  order  said  trackmen,  including  the  plaintiff, 
where  to  work,  and  what  work  each  should  do  at  any  place  along 
the  defendant's  road ;  and  the  plaintiff  was  under  the  .authority  of 
the  road  master,  and  was  bound  to  conform  to  the  orders  and 
instructions  issued  by  him  concerning  and  in  furtherance  of  the 
repairs  and  maintenance  of  the  defendant's  railroad  and  tracks. 
The  other  trackmen  of  the  defendant  having  completed  the  erec- 
tion of  a  heavy  oak  prop,  10  by  12  inches  by  16  feet  long,  under 
the  west  rail  of  the  defendant's  track  midway  between  the  north 
and  south  piers  of  the  bridge,  said  road  master  thereupon  or- 
dered the  plaintiff,  in  accordance  with  his  authority  from  the 
defendant,  to  clean  away  the  debris  and  prepare  a  footing,  at  a 
designated  spot,  for  another  like  prop  under  the  east  rail  of  said 
track,  to  which  order  the  plaintiff  was  bound  to  conform.  While 
plaintiff  was  engaged  in  obeying  and  conforming  to  said  order 
and  in  doing  said  work  at  the  place,  and  in  the  manner  required 
by  said  order,  and  while  in  the  exercise  of  due  care  and  dili- 
gence, by  reason  of  the  negligence  of  the  road  master  in  failing 
to  nail  or  in  any  way  fasten  the  top  of  said  prop  to  the  timbers 
under  which  it  rested,  and  of  his  neligence  in  failing  to  make  such 
prop  fast  and  secure  from  falling,  and  of  his  failure  to  observe 
due  care  and  caution  to  prevent  the  prop  from  falling  and  in- 
juring the  plaintiff  while  engaged  in  conforming  to  said  orders. 
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said  prop  glided  out  from  under  said  bridge  timbers,  and  with 
great  weight  and  violence  fell  upon  the  plaintiff,  inflicting  up6n 
him  serious  and  permanent  injuries,  all  without  his  fault  or  negli- 
gence. The  road  master,  when  he  gave  the  plaintiff  said  order, 
knew,  or  by  the  exercise  of  due  care  would  have  known,  that 
said  prop  was  loose  and  likely  to  fall  and  injure  the  plaintiff  un- 
less secured  in  some  way,  and  that  it  was  dangerous  to  the  plain- 
tiff. It  was  dark,  and  the  plaintiff  could  not  see  that  the  prop 
was  loose  and  unfastened  and  likely  to  fall  and  injure  him,  and 
did  not  know  that  said  prop,  in  its  then  condition,  was  dangerous. 

The  first  criticism  of  the  complaint  is  that  it  affirmatively  shows 
that  the  act  complained  of  as  being  negligent  was  the  act  of  a 
fellow  servant.  The  fellow  servant  rule  is  not  applicable  to  this 
case.  As  we  have  seen,  it  is  founded  upon  the  second  subdivision 
of  section  1  of  the  employer's  liability  act,  and  unless  good  un- 
der this  statute  is  conceded  to  be  bad.  The  test  is:  Does  the 
complaint  sufficiently  show  that  the  plaintiff  was  injured  from 
the  negligence  of  a  person  in  the  defendant's  service  to  whose 
order  and  direction  he  was  at  the  time  of  the  injury  bound  to 
conform  and  was  conforming?  The  complaint  very  clearly  avers 
the  road  master's  authority  from  the  railroad  company  to  give 
orders  to  the  plaintiff,  the  duty  of  the  plaintiff  to  obey,  the  giving 
of  the  order,  and  while  the  latter  was  conforming  thereto  his 
injury  from  the  negligence  of  the  road  master.  This,  under  the 
statute,  is  enough  to  show  liability  in  appellant  without  reference 
to  whether  the  road  master  and  appellee  were,  at  the  time  fellow 
servants. 

It  is  also  contended  that  the  "order  and  direction"  stated  in 
the  statute  means  a  special,  and  not  a  general,  order,  and  that  the 
complaint  shows  the  order  given  to  appellee  to  have  been  general, 
and  not  special,  and  the  complaint  therefore  bad.  We  incline  to 
the  view  that  the  statute  should  be  held  to  refer  to  special  orders, 
and  not  the  general  orders  usually  given  employees  concerning 
the  general  duties  of  their  employment,  and  which  ordinarily 
imply  at  least  some  degree  of  free  will  or  choice  in  the  selection 
of  place,  ways,  and  means.  It  is  fairly  implied  from  the  statute 
that  the  Legislature  intended  that  when  one  servant  is  intrusted 
by  the  master  with  power  to  command  and  require  obedience  of 
his  fellow  servants,  and  the  former,  in  the  exercise  of  the  power, 
sends  his  colaborer  into  a  particular  place,  or  requires  him  to  do 
a  thing  in  a  particular  manner  or  by  the  use  of  particular  means, 
without  discretion  or  volition,  and  while  the  latter,  with  due  care 
and  diligence,  is  conforming  to  the  order,  the  former  by  his  neg- 
ligence causes  the  latter  to  be  injured,  the  master  shall  be  liable. 
It  is  obvious  that  the  Legislature  did  not  intend  to  make  rail- 
road corporations  answerable  for  all  injuries  resulting  to  em- 
ployees from  the  negligence  of  a  foreman,  or  boss,  who  at  com- 
mon law  is  a  co-servant,  while  the  parties  are  engaged  together 
in  performing  the  ordinary  and  common  duties  of  their  employ- 
ment.    In  other  words,  the  protection  of  the  statute  does  not 
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extend  to  an  employee  who  is  injured  from  the  negligence  of 
his  foreman  while  working  under  general  directions.  Such  a 
holding  would  be  equivalent  to  making  a  railroad  company  the 
absolute  insurer  of  the  safety  of  its  employees  against  all  manner 
of  negligence  of  a  superior  who  has  authority  to  order  and  direct. 
Wc  think,  therefore,  the  order  should  be  held  to  refer  to  some 
specific,  in  contradistinction  to  general,  duty,  which  the  offend- 
ing servant  has  authority  to  impose.  Railroad  Co.  v.  Pettit,  27 
Ind.  App.  120,  124,  60  N.  E.  1000 ;  Snowdon  v,  Barnes,  24  Q.  B. 
568.  But  we  cannot  agree  with  the  appellant  that  the  order  as 
described  in  the  complaint  is  a  general  order.  It  was  to  com- 
mence at  once,  the  doing  of  a  particular  thing,  and  at  a  particular 
place,  and  for  a  particular  purpose,  and  in  all  essential  respects 
was  a  special  order.  We  do  not  agree  with  appellant  that  the 
employer's  liability  act  does  not  create  any  new  kind  of  negli- 
gence, and  that  for  a  test  of  any  question  of  negligence  arising 
thereunder  we  must  resort  to  the  common  law.  We  furthermore 
agree  with  appellant  that  there  can  be  no  actionable  negligence 
except  such  as  is  rooted  in  the  nonperformance  of  a  duty  owing 
to  the  injured  party.  Black,  Law  &  Practice  in  Accident  Cases, 
§  ISO.  But  under  the  statute  the  superior  servant,  who,  in  re- 
spect of  the  matter,  stands  in  the  place  of  the  master,  is  in  duty 
bound  to  the  obeying  servant,  while  the  latter,  with  due  care 
and  diligence,  is  engaged  in  conforming  to  his  order,  to  avoid 
injuring  him  or  permitting  him  to  become  injured  by  the  for- 
mer's negligence.  The  complaint  alleges  that  the  road  master 
gave  the  order,  and,  while  it  was  being  obeyed,  by  the  plaintiff, 
he  was  injured  by  the  negligence  of  the  former.  In  this  respect 
the  complaint  must  be  held  sufficient. 

It  is  further  contended  that  the  complaint  is  fatally  defective 
for  failure  to  allege  that  the  plaintiff  did  not  assume  the  risk. 
There  is  no  ground  for  controversy  upon  this  point.  Under  our 
decisions  it  is  necessary  to  a  good  complaint,  in  all  actions  be- 
tween master  and  servant  under  the  common  law,  wherein  it  may 
be  inferred  that  the  risk  was  assumed,  to  allege  facts  of  sufficient 
force  to  overcome  the  presumption.  Even  under  the  employer's 
liability  act,  to  excuse  the  negation  of  the  assumption  of  risk, 
the  complaint  should  allege  such  a  state  of  facts  as  will,  at  least,  • 
exhibit  a  mixed  question  of  law  and  fact  for  the  jury.  So  it 
may  be  said  the  risk  from  the  possible  negligence  of  co-servants, 
the  risk  from  encountering  a  present,  known,  and  appreciated 
danger,  without  a  compelling  exigency,  even  upon  command  of 
a  superior,  and  the  like,  are  not  affected  by  the  statute  we  are 
considering.  But  the  doctrine  of  assumed  risks  does  not  apply 
to  the  negligence  of  that  class  of  servants,  for  whose  acts  the 
mani^st  purpose  of  the  statute  is  to  make  the  master  liable,  and 
consequently  is  not  applicable  in  this  case.  Pittsburg,  etc.,  Co.  v, 
Nicholas,  165  Ihd.  679,  76  N.  E.  522 ;  Rolling  Mill  Co.  v.  Hul- 
linger,  161  Ind.  673,  680,  67  N.  E.  986,  69  N.  E.  460,  and  cases 
cited ;  Railroad  Co.  v.  Rittenhouse,  28  Ind.  App.  633,  62  N.  E. 
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295 ;  Reno,  Emp.  Liability,  §§  246,  249,  250.    The  demurrer  to 
the  complaint  was  properly  overruled. 

Appellant  next  questions  the  refusal  of  the  court  to  instruct 
the  jury  to  return  a  verdict  in  its  favor.  With  respect  to  this 
contention  it  is  enough  to  say  that  there  was  evidence  in  support 
of  all  the  material  averments  of  the  complaint,  and  the  court  did 
not  therefore  err  in  refusing  to  direct  the  jury. 

It  is  next  insisted  that  the  court  erred  in  overruling  appellant's 
motion  for  judgment  on  the  answers  to  interrogatories  notwith- 
standing the  general  verdict.    The  contention  is  chiefly  based  on 
the  following  interrogatories  and  answers:     "(4)    As  soon  as 
the  foreman  finished  driving  the  timber  into  position,  did  he  say, 
'It's  all  right,  boys,  now  clear  a  place  for  another  prop'?    Ans. 
Yes."    "(20)   At  the  time  the  prop  fell,  was  the  plaintiff  engaged 
in  removing  debris,  under  the  general  order  of  the  foreman  to 
all  of  the  men  'to  go  ahead  and  clear  a  place  for  the  other  prop'  ? 
Ans.  Yes."    Other  answers  show  that  it  was  dark,'  and  the  road 
master,  while  directing  the  raising  of  the  prop,  stood  upon  a 
platform  above  the  head  of  the  plaintiff  and  four  or  five  feet 
distant,  where  he  could  see  and  sledge  the  prop  into  position. 
The  plaintiff  wholly  relied  upon  the  announcement  of  the  road 
master  that  "it's  all  right,"  and  the  prop  fell  because  it  was 
not  fastened  at  the  top,  or  otherwise  secured.    The  general  ver- 
dict in  favor  of  appellee  presumptively  finds  the  existence  of 
every  fact  essential  to  his  recovery,  and  to  overthrow  it  the  spe- 
cial findings  must  disclose  facts  so  inconsistent  that  they  cannot 
be  reconciled  therewith  on  any  possible  hypothesis.    Stone  Co.  v. 
Summit,  152  Ind.  297,  300,  53  N.  E.  235.    The  principal  argu- 
ment in  support  of  this  question  is  that  the  special  finding  is  to 
the  effett  that  when  appellee  was  injured  he  was  obeying  a  gen- 
eral, not  a  special,  order,  of  the  road  master.    Because  tifie  order 
is  called  a  general  order  does  not  make  it  a  general  order.    The 
court  had  given  the  jury  no  direction  as  to  the  technical  distinc- 
tion between  a  general  and  a  special  order.    The  description  of 
the  order  was  in  the  interrogatory,  not  in  the  answer,  and  in  a 
question  like  this,  where  all  presumptions  must  be  indulged  in 
favor  of  the  general  verdict  and  against  the  answer  to  interroga- 
•tories,  it  will  be  presumed  that  it  answers  to  interrogatory.  No. 
4,  concerning  the  character  of  the  order  given  the  plaintiff  by 
the  road  master,  should  be  understood  according  to  the  ordinary 
signification  of  the  words.    That  order  clearly  implied  the  doing 
of  a  specific  thing,  at  a  specific  place,  for  a  specific  pilrpose.    Be- 
cause the  answers  show  that  other  persons  were  probably  em- 
braced in  the  order  does  not  necessarily  change  a  special  into  a 
general  order.    We  do  not  find  the  answer  complained  of  to  be 
inconsistent  with  the  general  verdict,  and  the  motion  was  rightly 
overruled. 

It  is  claimed  that  the  damages  are  excessive,  and  that  the  court 
erred  in  requiring  and  permitting  a  remittitur  of  a  part  of  the 
damages  assessed.     The  practice  of  requiring  remittiturs  is  of 
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ancient  origin,  and  is  recognized  not  only  as  a  legitimate  power, 
but  is  generally  looked  on  by  the  courts  with  favor.  City  of 
Goshen  z\  Alford,  154  Ind.  58,  67,  55  N.  E.  27;  Tucker  v.  Hyatt, 

151  Ind.  332,  337,  51  N.  E.  469,  44  L.  R.  A.  129;  Railroad  Co.  v. 
Beckett,  11  Ind.  App.  547,  39  N.  E.  429.  The  judgment  rendered 
was  for  $10,000.  The  evidence  shows  that  appellee  was  35 
vears  old.  A  considerable  portion  of  his  skull  was  removed,  his 
sight  and  hearing  much  impaired,  his  nervous  system  greatly  in- 
jured, and  he  permanently  incapacitated  from  pursuing  his  voca- 
rioiL  We  are  convinced  by  the  evidence  that  the  sum  assessed  is 
not  so  large  as  to  warrant  a  suspicion  that  the  jury  were  actuated 
in  fixing  the  amount  by  prejudice,  partiality,  or  corruption,  and 
we  see  no  sufficient  reason  for  disturbing  it..  Railroad  Co.  v. 
Sheelcs,  155  Ind.  74,  100,  56  N.  E.  434 ;  Railroad  Co.  v.  Cheek, 

152  Ind.  663,  53  N.  E.  641. 

The  court  gave  to  the  jury  an  instruction  to  the  effect  follow- 
ing: "The  complaint  charges  that  the  plaintiff  was  in  the  em- 
ploy of  the  defendant,  and  when  injured  was  working  as  a  com- 
mon laborer  in  and  about  the  work  of  repairing  and  constructing 
the  defendant's  tracks ;  that,  when  a  person  hires  himself  to  a 
railroad  company  to  do  repair  work,  such  person  assumes  all 
those  risks  as  are  ordinarily  incidental  to  that  kind  of  work, 
and  he  cannot  rely  wholly  upon  his  employer  to  make  the  work- 
ing; place  safe."    The  instruction  as  given  was  a  modification  by 
the  court  of  No.  2  requested  by  appellant,  by  inserting  the  word 
"wholly"  in  the  last  clause,  so  as  to  make  the  instruction  state 
that  a  servant  employed  to  do  repair  work  cannot  wholly  rely 
upon  his  employer  to  make  the  place  safe.    Appellant's  insistence 
is  that  such  a  servant  cannot  rely  upon  his  employer  at  all  in  this 
respect    We  are  unacquainted  with  any  rule  of  negligence  that 
puts  track  repairers  in  a  class  of  their  own.    The  general  rule 
applicable  to   all    departments   of   labor   is   well   expressed   by 
this  court,  in  Railway  Co.  v,  McCormic,  74  Ind.  440,  thus :    "The 
servant,  when  he  enters  into  the  service  of  an  employer,  impliedly 
agrees  that  he  will  assume  all  risks  which  are  ordinarily  and 
naturally  incident  to  the  particular  service;  and  the  employer 
impliedly  agrees  that  he  will  not  subject  his  servant  through 
fraud,  negligence,  or  malice,  to  greater  risks  than  those  which 
fairly  and  properly  belong  to  the  particular  service  in  which  the 
servant  is  to  be  engaged."    It  is  the  duty  of  a  servant  in  any  situa- 
tion or  class  of  employment  to  observe  care,  in  proportion  to  the 
apparent  or  known  dangers  of  the  place,  to  preserve  his  own 
safety;  but  it  is  inaccurate  to  say,  as  requested  by  appellant,  that 
one  employed  to  do  repair  work  can,  under  no  circumstances, 
find  any  measure  of  excuse  in  reliance  upon  the  master  to  keep 
the  working  place  safe.    The  servant  may  certainly  rely  upon  the 
master  not  to  negligently  or  maliciously  invest  the  working  place 
with  new,  unusual,  and  unexpected  dangers.    The  court  did  not 
err  in  its  modification  of  appellant's  request  No.  2. 
Complaint  is  also  made  of  a  similar  modification  of  appellant's 
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request  No.  9,  relating  to  the  subject  of  contributory  negligence, 
by  the  insertion  of  the  word  "wholly,"  and  for  reasons  similar  to 
those  above  expressed  we  hold  the  «iodification  proper. 

Further  complaint  is  made  of  the  giving  of  instruction  No. 
17j4.  It  informed  the  jury  that  ordinarily  a  person  employed  to 
make  a  dangerous  place  safe  assumes  all  the  risks  which  are  or- 
dinarily incidental  to  that  kind  of  work;  but  if  the  road  master 
under  whom  the  plaintiff  was  working,  and  whose  orders  he  was 
bound  to  obey,  was  guilty  of  the  negligence  charged  in  the  com- 
plaint, the  plaintiff  could  not  be  held  to  have  assumed  the  risk, 
if  any,  caused  by  the  alleged  negligence  of  the  road  master. 
What  has  already  been  said  upon  the  subject  of  assumed  risk  in 
a  former  part  of  .this  opinion  will  be  accepted  as  sufficient  ap- 
proval of  this  instruction. 

Further  complaints  are  made  of  the  refusal  of  the  court  to 
give  other  instructions  requested  by  the  appellapf,  and  to  the 
giving  of  Nos.  7  and  8  of  the  series  given;  but  the  objections 
stated  raise  the  same  questions  which  we  have  discussed,  anfl  de- 
cided adversely  to  the  appellant  in  considering  the  sufficiency  of 
the  complaint,  and  we  refrain  from  a  repetition. 

The  evidence  is  somewhat  conflicting,  and  of  a  character  to 
deprive  us  of  authority  to  weigh  it.  Whether  the  employer's 
liability  act  applies  to  or  is  valid  as  to  street  railroad  corpora- 
tions is  not  made  a  question  in  the  case,  and  its  application  is 
virtually  conceded.     We  find  no  error. 

Judgment  affirmed. 


Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Ross. 

(Supreme   Court  of   Indiana,   April    5,   1907.) 
[80   N.   E.   Rep.   845.] 

Appeal — Assignment  of  Error — Review. — A  brief  of  appellant, 
complaining  of  the  refusal  of  the  court  to  make  the  complaint  more 
specific,  which  does  not  point  out  any  omitted  averment,  nor  show 
how  the  complaint  could  reasonably  have  been  made  more  specific. 
nor  how  appellant's  interests  would  have  been  subserved  by  more 
specific  allegations,  nor  in  what  respect  appellant  was  or  might  have 
been  injured  by  the  court's  rulings,  is  insufficient  to  require  the 
court  to  review  the  rulings,  for  appellant's  brief  should  point  spe- 
cifically to  the  defects  of  which  complaint  is  made. 

Master  and  Servant — Injury  to  Servant — Actions — Complaint- 
Fellow  Servant  Act. — A  complaint,  in  an  action  for  injuries  to  a 
switchman,  which  alleges  that  defendant  was  a  railroad  corporation 
operating  a  line  in  the  state;  that  plaintiff  was  in  its  employ,  and 
was  injured  through  the  negligence  of  a  conductor,  to  whose  order 
and  direction  he  was  bound  to  conform;  that  plaintiff  was  directed 
to  make  ready  to  shove  cars  on  a  track;    and  that  he  was  executing 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        161 

■ 

Pittsburgrh,  etc.,  Rj.  Co.  v,  Robs 

the  order  in    the   usual   way — states    a   cause   of   action    under    Em- 
ployer's Liability  Act,  Burns'  Ann.  St.  1901,  §  7083,  subd.  2,  makinjjf     . 
a  railroad  corporation  liable  for  injury  to  an  employee  caused  by  the 
negrligence  of  any  person  in  its  service  to  whose  orders  the  injured 
employee  was   bound  to  conform. 

Same— Assumption  of  Risk.'*' — Under  Employer's  Liability  Act, 
Bums'  Ann.  St.  1901,  §  7083,  makiufz:  every  railroad  corporation 
liable  for  injury  to  its  employees  caused  by  the  nejs^ligence  of  any 
person  in  its  service  to  whose  order  the  injured  employee  was  bound 
to  and  did  conform,  the  assumption  of  risk  of  the  injured  employee 
has  no  application,  for  the  employee  was  required  to  obey  the  order 
of  a  superior,  with  a  right  to  expect  that  care  would  be  exercised 
for  his -safety  while  conforming  thereto. 

Same — Complaint — Sufficiency. — A  complaint,  in  an  action  for  in- 
juTics  to  a  switchman,  which  alleges  that  plaintiff  was  injured 
while  in  the  service  of  defendant  and  in  the  line  of  duty,  in  the 
exercise  of  due  care,  by  the  negligence  of  a  co-employee,  who  at 
the  time  had  charge  of  a  train  on  defendant's  railway  and  was 
acting  within  the  scope  of  his  duties,  states  a  cause  of  action  within 
Employer's  Liability  Act,  Burns'  Ann.  St.  1901,*  §  7083,  subd.  4, 
making  a  railroad  liable  for  injuries  to  an  employee  caused  by  the 
negligence  of  any  person  in  its  service  who  has  charge  of  a  train, 
etc. 

Same — Exemption  from  Liability  for  In  juries-^  Contract — Valid- 
ity.!— Under  Burns'  Ann,  St.  1901,  §  7083,. making  a  railroad  corpora- 
tion liable  for  injury  sustained  by  an  employee  caused  by  the  neg- 
ligence of  another  employee,  etc.,  «nd  section  7087,  providing  that 
contracts  made  by  railroads  with  their  employees  relieving  them  from 
liability  to  an  employee  having  a  right  of  action  under  the  statute 
shall  be  void,  a  promise  by  an  employee  of  a  railroad  to  assume  the 
risks  imposed  by  the  statute  on  the  railroad  is  invalid. 

Appeal — ^Assignment  of  Error — Waiver. — An  assignment  that  the 
court  erred  in  overruling  a  motion  in  arrest  of  judgment  not  sup- 
ported in  appellant's  brief  is  waived. 

Same. — ^Where  appellant's  brief  does  not  challenge  the  correctness  ^ 
of  instructions  objected  to,  the  objections  thereto  are  waived. 

Master  and  Servant — Injury  to  Servant — Instructions. — An  instruc- 
tion, in  an  action  for  personal  injury  based  on  Employer's  Liability 
Act,  Burns'  Ann.  St.  1901,  §  7083,  which  informs  the  jury  that  the 
action  was  founded  on  the  statute,  and  which  recites  the  substance 
of  the  provision  thereof  relevant  to  the  cause  of  action  pleaded,  is 
not  erroneous. 

Damages — Evidence — Expectancy     Tables — Admissibility  .t — In     an 

*Sce  first  head-note  appended  to  preceding  case. 

■fSee  foot-notes  appended  to  Atchison,  etc.,  Ry.  Co.  v.  Fronk 
(Kan.),  22  R.  R.  R.  95,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  95. 

tSee  foot-notes  appended  to  Pittsburg,  etc.,  Ry.  Co.  v.  Light- 
liciser  (Ind.),  22  R.  R.  R.  130,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  130; 
foot-notes  appended  to  Croft  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  21 
R.  R.  R.  583,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  583;  foot-notes  appended 
to  O'Clair  v.  Rhode  Island  Co.  (R.  I.),  21  R.  R.  R.  140,  44  Am.  & 
Ear.  R.  Cas.,  N.  S.,  140. 

23  R  R  R— 11 
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action  for  personal  injuries,  expectancy  tables  are  properly  admitted 
in  evidence. 

Appeal  from  Circuit  Court,  Cass  County ;  Jno.  S.  Lairy,  Judge. 

Action  by  William  R.  Ross  against  tlie  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

G,  B.  Ross,  for  appellant. 

Kistler  &  Kistler  and  McConnell,  Jenkine,  Jenkine  &  Stuart, 
for  appellee. 

Montgomery,  C.  J.  This  action  was  brought  by  appellee  to 
recover  damages  for.  a  personal  injury  received  while  in  appel- 
lant's employ.  The  appeal  was  taken  directly  to  this  court  upon 
the  claim  that  a  constitutional  question  is  involved  and  presented 
by  the  record  for  decision.  The  action  is  founded  upon  the 
employer's  liability  statute  (section  7083,  Burns'  Ann.  St.  1901). 
The  validity  of  this  act,  in  so  far  as  it  applies  to  railroads,  was 
upheld  in  the  case  of  Pittsburgh,  etc.,  Co.  v.  Montgomery,  152 
Ind.  1,  49  N.  E.*582,  69  L.  R.  A.  875,  71  Am.  St.  Rep.  301,  and 
that  holding  has  been  twice  reaffirmed  since  this  appeal  was 
filed,  in  response  to  contentions  of  this  appellant,  and  the  con- 
stitutionality of  the  law  must  be  regarded  as  settled.  Pittsburgh, 
etc.,  Co.  V,  Limitheiser  (Ind.  Sup.)  78  N.  E.  1033;  Pittsburgh, 
etc.,  Co.  V,  Collins  (Ind.  Sup.)  80  N.  E.  415. 

The  complaint  consisted  of  three  paragraphs.  The  first  para- 
graph, as  amended,  was  full  and  specific  in  essential  allegations, 
and  it  is  not  deemed  necessary  to  set  out  in  this  opinion  more 
than  the  substance  of  such  averments  as  contain  the  gist  of  the 
action.  Appellee,  at  the  time  of  the  accident,  was  in  appellant's 
employ  as  a  brakeman  or  yard  switchman  in  its  yards  at  Logans- 
port,  as  one  of  a  "crew"  engaged  in  making  up  and  separating 
trains,  switching,  coupling,  and  uncoupling  cars,  setting  and  re- 
leasing brakes,  and  in  doing  such  other  work  as  the  conductor 
of  said  crew  might  direct.  George  Early  was  conductor,  and  had 
charge  of  said  crew,  and  was  vested  with  authority  from  appel- 
lant to  order  and  direct  appellee  and  the  other  members  of  the 
crew  in  the  performance  of  their  work,  and  each  member  of  the 
crew  was  bound  to  obey  and  conform  to  his  orders.  A  number 
of  cars  were  upon  track  No.  1  of  the  old  yard,  two  of  which  were 
uncoupled  and  standing  two  or  three  feet  apart.  Conductor 
Early  directed  appellee  to  ride  a  certain  car,  then  being  kicked 
or  shoved  down  upon  track  No.  3,  and  then  to  go  across  to 
track  No.  1  and  make  ready  for  them  to  shove  the  cars  thereon, 
meaning  for  him  to  adjust  all  couplers,  and  couple  cars  standing 
on  said  track  preparatory  to  shoving  such  cars.  It  was  necessary 
for  appellee  to  adjust  the  couplers  on  the  two  cars  standing  apart 
with  his  hands,  so  that  when  shoved  they  would  couple  auto- 
matically. In  obedience  to  such  order  of  Early's  he  went  be- 
tween said  cars,  and  proceeded  to  adjust  the  couplers,  using  due 
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care.  It  was  usual,  customary,  and  proper  in  such  circumstances 
that  the  conductor  should  not  disturb  such  cars  or  cause  them  to 
be  moved,  without  notifying  appellee  of  his  intention  so  to  do, 
or  until  he  had  received  notice  from  appellee  of  his  readiness  to 
have  the  cars  moved,  as  said  conductor  well  knew.  The  con- 
ductor, Early,  in  disregard  of  his  duty,  and  without  notice  from 
appellee  of  his  readiness  or  warning  to  him,  carelessly  and  negli- 
gently signaled  and  ordered  the  engineer  in  charge  of  a  locomo- 
tive to  run  the  same  with  a  train  of  cars  in  and  upon  said  track 
Xo.  1  and  against  the  cars  standing  thereon,  which  said  engineer 
did,  and  thereby  quickly  shoved  said  cars  together  and  caught  ap- 
pellee's left  hand  between  the  couplers  and  so  injured  the  same 
as  to  necessitate  amputation.  The  second  paragraph  of  complaint 
was  like  the  first,  except  that  the  order  of  the  conductor  was 
alleged  to  be  more  specific ;  it  being  averred  that  he  ordered  ap- 
pellee "to  go  between  the  cars  standing  apart  on  track  No.  1  of 
the  old  yard  *  *  *  and  to  adjust  the  couplers  thereof  and 
couple  same."  The  third  paragraph  alleged  that  George  Early 
was  in  the  appellant's  employ  as  conductor,  and  had  charge  and 
control  of  a  train  in  its  yards,  and  that  appellee  was  injured 
through  the  negligence  of  said  conductor  in  causing  said  train 
of  cars  to  be  run  without  notice  or  warning  to  appellee  against 
the  cars  which  he  was  engaged  in  coupling.  Appellant's  motion 
to  make  each  of  said  paragraphs  more  specific,  and  demurrers 
to  each,  on  the  ground  of  insufficiency  of  facts,  were  overruled. 
Appellee's  demurrer  was  sustained  to  two  affirmative  paragraphs 
of  answer,  alleging  that  by  the  terms  of  a  written  contract  of 
employment  appellee  assumed  the  risk  of  injury  from  the  negli- 
gtnzt  of  any  one  in  appellant's  employ  having  charge  of  a  train 
upon  the  company's  railroad  or  in  its  yards.  A  trial  upon  said 
three  paragraphs  of  complaint  and  an  answer  of  general  denial 
resulted  in  a  verdict  for  appellee.  Motions  in  arrest,  and  for  a 
new^ trial,  were  overruled,  and  judgment  was  rendered  in  accord- 
ance with  the  verdict. 

The  assignment  of  errors  challenges  the  correctness  of  the 
court's  decisions  in  overruling  appellant's  several  motions  and 
demurrers,  and  in  sustaining  appellee's  demurrer  to  the  second 
and  third  paragraphs  of  answer.  Appellant  sought  to  have  each 
paragraph  of  amended  complaint  made  more  specific  with  respect 
to  the  allegations  concerning  appellee's  duties,  the  conductor's 
duties  and  obligations  to  appellee,  and  the  facts  constituting  his 
alleged  carelessness  and  negligence.  In  appellant's  brief,  under. 
the  head  of  "Points  and  Authorities,"  it  is  asserted  that  "the  de- 
fendant is  entitled  to  have  the  facts  which  the  plaintiff  relies 
upon  as  constituting  the  negligence  causing  the  injury  for  which 
he  asks  damages  stated  positively  and  specifically  in  the  com- 
plaint." Many  cases  are  cited  in  support  of  this  general  proposi- 
tion. In  the  recent  case  of  Pittsburgh,  etc.,  Co.  v.  Lightheiser 
(Ind.  Sup.)  78  N.  E.  1033,  104O,  this  court,  in  speaking  of  gen- 
eral objections  to  instructions,  said:     "While  a  discussion  or 
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elaboration  of  a  point  is  not  proper  in  the  statement  of  points, 
mere  general  statements,  without  specific  and  definite  reasons 
specifically  applied,  present  no  question  for  decision."  The  rule 
so  announced  concerning  objections  to  instructions  cannot  be 
applied  in  its  full  strictness  in  the  present  instange,  since,  the  mo- 
tion to  make  more  specific  to  some  extent  indicates  the  alleged 
uncertainty  of  the  pleading.  But  appellant's  brief  should  in  every 
case  point  specifically  to  the  defects  of  which  complaint  is  made. 
Appellant's  counsel  has  not  directed  our  attention  to  any  omitted 
averment,  nor  shown  how  any  paragraph  of  the  amended  com- 
plaint could  reasonably  have  been  made  more  specific  upon  the 
subjects  indicated,  how  appellant's  interests  or  rights  would  have 
been  subserved  by  more  specific  allegations,  or  in  what  respect 
appellant  was  or  might  have  been  injured  by  the  court's  rulings 
upon  the  motions  to  make  more  specific.  We  do  not  feel  called 
upon  to  review  the  pleadings  in  detail,  but,  dealing  with  them  in 
the  general  way  adopted  by  appellant's  counsel,  hold  that  each 
paragraph  of  amended  complaint  fully  meets  the  requirements  of 
good  pleading,  and  the  several  motions  to  make  the  same  more 
specific  were  properly  overruled. 

The  allegations  of  the  first  and  second  paragraphs  of  amended 
complaint  charged  that  appellant  was  a  railroad  corporation 
operating  in  this  state,  and  that  appellee  was  in  its  employ,  and 
while  in  its  service  and  in  the  exercise  of  due  care  and  diligence 
was  injured  through  the  specified  negligence  of  George  Early,  a 
conductor  in  appellant's  service,  to  whose  order  and  direction 
appellee  at  the  time  of  receiving  his  injury  was  bound  to  conform, 
and  was  conforming.  It  is  argued  that  a  recovery  can  be  had, 
under  the  second  subdivision  of  the  employer's  liability  statute 
(section  7083,  Burns'  Ann.  St.  1901),  by  an  injured  employee 
for  an  injury  received  while  conforming  to  some  special  order 
or  direction  only,  and  that  the  order  or  direction  set  out  in  the 
first  paragraph  of  amended  complaint  is  not  special,  but  general. 
It  is  averred  that  appellee  was  directed  to  make  ready  to  shove 
the  cars  on  track  No.  1,  thereby  '^meaning  for  him  to  adjust  all 
couplers  and  couple  cars  standing  on  said  track,  as  was  usual, 
proper,  and  customary  to  be  done  under  such  order  and  direc- 
tion." It  is  thus  shown  that  the  order  had  a  definite  meaning, 
requiring  appellee  to  do  a  particular  work  in  the  present  and  the 
immediate  future  under  the  supervision  of  the  superior  servant; 
and  it  is  further  alleged  that  he  was  executing  it  in  the  way  that 
was  usual  and  necessary.  The  conductor  determined  the  time, 
place,  and  circumstances  in  which  the  work  specially  assigned 
should  be  done.  Confident  and  unhesitating  obedience  on  the 
part  of  subordinates  is  essential  to  the  proper  performance  of 
hazardous  work.  If  obedience  is  exacted,  it  is  both  politic  and 
just  that  the  obeying  servant,  while  conforming  to  orders  and  in 
the  exercise  of  due  care,  should  be  guarantied  indemnity  for  in- 
juries suffered  through  the  negligence  of  the  commanding  serv- 
ant.   The  allegations  of  this  paragraph  of  complaint  show  that, 
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while  appellee  was  engaged  in  the  performance  of  the  work 
which  he  was  specially  directed  to  do,  he  was  injured  by  the 
negfligence  of  the  conductor,  whose  order  he  was  obeying.  He 
had  not  completed  his  task,  and,  so  long  as  he  was  occupied  with 
the  duty  so  expressly  assigned,  the  conductor  was  chargeable 
with  knowledge  of  his  situation,  and  was  under  obligation  to 
avoid  injuring  his  person.  It  is  our  conclusion  that  the  order 
under  which  appellee  was  working,  as  pleaded  in  the  first  para- 
graph of  complaint,  was  not  general,  but  special,  within  the  mean- 
ing of  this  act.  The  order  declared  upon  in  the  second  para- 
graph was  still  more  specific,  and  in  our  opinion  a  cause  of  ac- 
tion under  subdivision  2  of  section  7083,  Burns'  Ann.  St.  1901, 
is  stated  in  both  the  first  and  second  paragraphs  of  amended  com- 
plaint. Indianapolis,  etc.,  Ry.  Co.  v.  Kane  (No.  20,641,  at  this 
term)  80  N.  E.  841 ;  Pittsburgh,  etc.,  Ry.  Co.  v.  Nicholas,  165 
InA  679,  76  N.  E.  522 ;  Republic  Iron  &  Steel  Co.  v.  Berkes,  162 
Ind,  517,  70  N.  E.  815;  Consumers'  Paper  Co.  v,  Eyer,  160  Ind. 
424,  66  N.  E.  994;  Thacker  v.  Chicago,  etc.,  R.  Co.,  159  Ind. 
82.  64  N.  E.  605,  59  L.  R.  A.  792 ;  Louisville,  etc.,  R.  Co.  v. 
Wagner,  153  Ind.  420,  53  N.  E.  927;  Cleveland,  etc.,  R.  Co.  v. 
Scott,  29  Ind.  App.  519,  64  N.  E.  896;  Terre  Haute,  etc.,  R.  Co. 
r.  Rittenhouse,  28  Ind.  App.  633,  62  N.  E.  295. 

It  is  further  contended  that  the  allegations  of  these  paragraphs 
of  complaint  do  not  negative  an  assumption  of  the  risk  by  ap- 
pellee. An  employee  assumes  the  ordinary  hazards  of  the  serv- 
ice in  which  he  engages,  but  this  rule  does  not  include  the  risk 
of  injury  from  the  unexpected  and  unknown  negligence  of  a 
superior  servant  while  exacting  obedience  to  his  specific  orders. 
.Assumption  of  risk  arises  out  of  contract,  and  rests  upon  volun- 
tary action;  and  this  doctrine  has  no  application  to  one  con- 
strained to  obey  the  order  of  a  superior,  without  reason  to  antic- 
ipate negligence,  but  with  a  right  to  expect  that  care  will  be  ex- 
ercised for  his  safety  while  conforming  to  such  order.  The 
statute  casts  such  risks  upon  the  master,  and  requires  him  to 
respond  in  damages  for  injuries  occasioned  thereby  to  a  servant 
using  due  care  for  his  own  safety.  Indianapolis,  etc.,  R.  Co.  v. 
Kane,  supra;  Pittsburgh,  etc.,  R.  Co.  v.  Nicholas,  supra;  Ameri- 
can, etc.,  Co.  V.  Hullinger,  161  Ind.  673,  67  N.  E.  986,  69  N.  E. 
460:  Reno's  Emp.  Liability  Acts,  §  249;  Dresser,  Emp.  Liability, 
§  2 ;  Labatt,  Master  &  Servant,  §  650b. 

The  third  paragraph  of  amended  complaint,  in  substance, 
charged  that  appellee  was  injured  while  in  the  service  of  appel- 
ant, and  in  the  line  of  duty,  and  in  the  exercise  of  due  care  and 
diligence,  by  the  negligence  of  George  Early,  who  was  also  in 
appellant's  service,  and  at  the  time  had  charge  of  a  train  upon 
its  railway  and  was  acting  within  the  scope  of  his  duties.  A 
cause  of  action  under  the  first  clause  of  the  fourth  subdivision 
of  section  7083,  Burns'  Ann.  St.  1901,  was  stated,  and  appel- 
^nt's  demurrer  to  this  paragraph  was  correctly  overruled.  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Collins  (Ind.  Sup.)  80  N.  E.  415;  Chi- 
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cago,  I.  &  L.  Ry.  Co.  v,  Williams  (Ind  Sup.)  79  N.  E.  442: 
Pittsburgh,  etc.,  Co.  v.  Lightheiser  (Ind.  Sup.)  78  N.  E.  1033; 
Southern  Indiana  Ry.  Co.  v.  Fine,  163  Ind.  617,  72  N.  E.  589; 
Indianapolis,  etc.,  Ry.  Co.  v.  Houlihan,  157  Ind.  494,  60  N.  E. 
943,  54  L.  R.  A.  787;  Baltimore,  etc.,  R.  Co.  v.  Peterson,  156 
Ind.  364,  59  N.  E.  1044;  Pittsburgh,  etc.,  Ry.  Co.  v.  Moore,  152 
Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  638;  Pittsburgh,  etc..  Rv. 
Co.  V.  Montgomery,  152  Ind.  1,  49  N.  E.  582,  69  L.  R.  A.  875, 
71  Am.  St.  Rep.  301. 

The  state  in  the  exercise  of  its  sovereign  power  for  the  pro- 
tection of  the  lives,  limbs,  and  personal  safety  of  a  certain  class 
of  its  citizens  created  a  liability  for  injuries  caused  by  negli- 
gence in  particular  cases.  Section  7083,  Burns'  Ann.  St.  1901. 
It  was  further  provided  in  the  act  that:  "All  contracts  made 
by  railroads  or  other  corporations  with  their  employees,  or  rules 
or  regulations  adopted  by  any  corporation,  releasing  or  relieving 
it  from  liability  to  an  employee  having  a  right  of  action  under 
the  provisions  of  this  act,  are  hereby  declared  null  and  void.'* 
Section  7087,  Bums'  Ann.  St.  1901.  In  the  face  of  this  statute 
and  the  declared  policy. of  the  state,  appellant  exacted  of  appellee, 
as  a  condition  of  his  employment,  a  promise  to  assume  the  risks 
which  were  imposed  upon  it  by  this  law,  and  pleaded  such  con- 
tract in  the  second  and  third  paragraphs  of  answer  as  a  defense 
to  this  action.  When  evil  conditions  become  so  imperative  as  to 
invoke  the  exercise  of  the  police  power  of  the  state  for  the 
public  safety,  the  objects  of  such  action  cannot  be  forestalled 
and  nullified  by  shrewd  contracts  on  the  part  of  those  against 
whom  the  statute  was  directed.  The  benefits  of  such  legislation, 
embodying  the  public  policy  of  the  state,  cannot  be  bartered 
away  in  advance  by  private  contract.  This  would  be  true  in  the 
absence  of  the  section  declaring  all  such  contracts  null  and  void, 
and  is  settled  beyond  controversy  by  the  provision  above  quoted. 
The  second  and  third  paragraphs  of  answer  were  clearly  insuffi- 
cient. Davis  Coal  Co.  v.  Polland,  158  Ind.  607,  62  N.  E.  492. 
92  Am.  St.  Rep.  319;  Pittsburgh,  etc.,  Ry.  Co.  v,  Montgonien% 
supra;  Tarbell  v.  Rutland  R.  R.  Co.,  73  Vt.  347,  51  Atl.  6,  56 
L.  R.  A.  656,  87  Am.  St.  Rep.  734 ;  Brooks  v.  Cooper,  50  N.  J. 
Eq.  761,  26  Atl.  978,  21  L.  R.  A.  617,  35  Am.  St.  Rep.  793; 
Kansas,  etc.,  Ry.  Co.  v,  Peavey,  29  Kan.  169,  44  Am.  Rep.  630; 
Coley  V.  North  Carolina,  128  N.  C.  534,  39  S.  E.  43,  57  L.  R.  A. 
817;  Richmond,  etc.,  R.  Co.  v,  Jones,  92  Ala.  218,  9  South.  276; 
12  Am.  &  Eng.  Ency.  of  Law,  977;  4  Thompson,  Negligence, 
§  5315;  Dresser,  Emp.  Liability,  §  25. 

The  assignment  that  the  court  erred  in  overruling  appellant's 
motion  in  arrest  of  judgment  is  not  supported  in  any  manner  in 
appellant's  brief,  and  is  accordingly  waived.  May  if,  Dobbins, 
166  Ind.  — ,  77  N.  E.  805 ;  Starkey  v,  Starkey,  166  Ind.  — ,  76  X. 
E.  876;  Stamets  v.  Mitchenor,  165  Ind.  672,  75  N.  E.  579;  Major 
V.  Miller,  165  Ind.  275,  75  N.  E.  159;  Storer  v,  Marklev,  IW 
Ind.  535,  73  N.  E.  1081. 
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Appellant's  motion  for  a  new  trial  alleged  that  the  verdict  of 
the  jur}'  is  not  sustained  by  sufficient  evidence,  and  is  contrary 
to  law ;  that  the  damages  are  excessive ;  and  that  the  court  erred 
in  giving  and  refusing  to  give  certain  instructions, .  and  in  ad- 
mitting in  evidence  expectancy  tables.  The  instruction  given  by 
the  court  upon  his  own  motion  and  instructions  numbered  1,  2, 

3,  4,  10,  11,  13,  and  15,  given  at  the  request  of  appellee,  are 
unchallenged  in  appellant's  brief,  and  all  objections  to  the  same 
must  be  deemed  waived.  Instruction  No.  5,  as  given,  informed 
the  jury  that  this  action  was  founded  upon  the  statute  of  March 

4,  189i  and  recited  the  substance  of  the  provisions  of  that  act 
relevant  to  the  cause  of  action  pleaded.  No  substantial  objection 
is  oifered  to  this  instruction,  and  we  perceive  none  justifying 
criticism.  Instruction  No.  6  is  the  same  as  the  ninth  instruction 
given  in  the  case  of  Pittsburgh,  etc.,  Ry.  Co.  v.  Collins  (Ind. 
Suf).)  80  N.  E.  415,  and  approved  by  this  court  in  that  case 
upon  the  authorities  there  cited.  Instruction  No.  7  is  the  same 
as  the  sixth  instruction  given  in  the  Collins  Case,  and  was  in 
every  respect  correct  and  proper.  Pittsburgh,  etc.,  Ry.  Cd.  v, 
Collins,  supra.  Instruction  No.  9  defined  the  degree  of  care  and 
prudence  required  of  appellee  tinder  the  law,  and  was  in  terms 
the  same  as  an  instruction  approved  in  the  case  of  Pittsburgh, 
etc.,  Ry.  Co.  v.  Lightheiser  (Ind.  Sup.)  87  N.  E.  1033,  1040. 
Instruction  No.  10  charged  the  jury  that  the  contract  of  employ- 
ment introduced  in  evidence  relating  to  the  assumption  of  risks 
by  appellee  was  invalid,  and  did  not  preclude  him  from  prose- 
cuting this  action.  This  instruction  was  in  accordance  with  the 
law  as  announced  above  in  this  opinion.  Instruction  No.  13 
was  the  same,  in  substance,  as  the  fourth  instruction  given  in  the 
Collins  Case,  and  was  approved  in  that  case  upon  the  authority 
of  Pittsburgh,  etc.,  Ry.  Co.  v,  Lightheiser  (Ind.  Sup.)  78  N..E. 
1033,  and  cases  there  cited.  Instruction  No.  14  related  to  the 
matter  of  assessing  damages,  and  has  been  repeatedly  approved. 
Pittsburgh,  etc.,  Ry.  Co.  v,  Collins  (Ind.  Sup.)  80  N.  E.  415, 
and  cases  cited.  Instructions  numbered  1,  2,  3,  and  4,  tendered 
by  appellant,  peremptorily  directed  a  verdict  in  its  favor,  and 
were  manifestly  unwarranted.  The  sixth  instruction  tendered 
was  not  applicable  to  the  case  presented  by  the  pleadings  and 
evidence,  and  was  incomplete.  Its  refusal  was  both  proper  and 
harmless  at  all  events.  The  propriety  of  admitting  expectancy 
tables  in  evidence  in  cases  of  this  character  was  upheld  in  Pitts- 
burgh, etc.,  Ry.  Co.  v,  Lightheiser,  supra,  and  Pittsburgh,  etc., 
Ry.  Co.  V.  Collins,  supra.  The  charge  that  the  damages  assessed 
are  excessive  is  waived  by  silence. 

There  was  no  material  conflict  in  the  evidence,  and  the  sub- 
stantial averments  of  the  cohiplaint  were  supported  by  the  testi- 
mony of  appellant's  conductor.  Early.  The  claim  that  the  ver- 
dict is  not  supported  by  sufficient  evidence,  and  is  contrary  to 
law,  is  untenable.  No  error  upon  the  trial  is  made  to  appear,  and 
a  n^w  trial  was  rightly  denied. 

The  judgment  is  affirmed. 
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(Supreme  Court  uf  Appeals  of  Virginia,  Jan.  18,  1906.) 

[52    S.    E.    Rep.    566.] 

Carriers — Liability  as  Insurer  of  Goods  Carried  for  Hire.^ — A  com- 
mon carrier  is  an  insurer  of  the  goods  it  undertakes  to  carry  for  hire, 
and  is  bound  to  deliver  the  same  safely,  and  from  this  duty  it  can 
only  be  exonerated  by  the  act  of  God  or  of  a  public  enemy. 

Same — Passenger's  Effects — Liability  During  and  After  Transpor- 
tation.t — A  carrier's  liability,  as  such,  for  a  passenger's  baggage,  con- 
tinues during  transportation  and  for  such  a  time  thereafter  as  affords 
the  passenger  a  reasonable  opportunity  to  remove  it. 

Same — Diligence  of  Passenger  in  Removing  Baggage.t — A  passen- 
ger reached  his  destination  at  7:25  o'clock  in  the  evening  of  a  severe 
winter  day,  and  his  baggage  was  removed  to  the  station  to  be 
weighed.  The  station  was  locked  an  hour  later,  and  the  agent  left 
for  the  night.  There  was  no  reasonable  way  in  which  the  baggage 
could  have  been  removed  at  night,  except  by  breaking  the  seal  of  a 
loaded  freight  car  and  making  passageway  through  it,  and  it  did  not 
appear  that  such  passenger  knew  that  that  was  possible.  Held,  that 
the  carrier  was  liable,  as  such,  where  the  goods  were  destroyed  during 
the  night  by  fire. 

Same— Limitation  of  Liability4— Code,  1887,  §  1296  (Va.  Code 
1904,  §  1294c,  subsec.  25),  providing  that  no  agreement  by  a  carrier 
for  "exemption"  from  liability  for  injury  or  loss  occasioned  by  its 
own  neglect  shall  be  valid,  prohibits  not  only  contracts  exempting 
the  carrier  from  liability,  but  also  from  making  contracts  limiting 
liability. 

Buchanan  and  Harrison^  JJ.,  dissenting. 

Error  from  Circuit  Court,  Botetourt  County. 

Action  by  Beasley,  Couch  &  Co.  against  the  Chesapeake  & 
Ohio  Railway  Company.  From  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

R,  L.  Parish,  for  plaintiff  in  error. 
Benj.  Haden,  for  defendant  in  error. 

Keith,  P.  On  March  1,  1903,  H.  A.  Dudley,  a  traveling  sales- 
man representing  the  defendant  in  error,  purchased  of  plaintiff 
in  error  a  lOOO-mile  ticket,  upon  which  he  was  entitled  to  travel 
in  the  passenger  trains  of  plaintiff  in  error  and  to  carry  with  him 

♦See  note  at  end  of  case. 

tSee  monograph  by  Mr.  Rose,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  1  et 
seq.;  extensive  note,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  367. 

JFor  the  authorities  in  this  series  on  the  question  whether  a  common 
carrier  can  limit  its  liability,  see  foot-notes  appended  to  Peerless  Mfg. 
Co.  V.  New  York,  etc..  R.  R.  (N.  H.),  17  R.  R.  R.  13,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  13. 
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free  of  charge  150  pounds  of  baggage.  The  price  of  this  ticket 
was  one-half  a  cent  per  mile  less  than  the  regular  fare,  and  in 
consideration  of  this  reduced  charge,  Dudley  signed  a  contract 
on  the  back  of  the  ticket,  which  provides,  in  part,  as  follows : 
''That  m  the  event  of  loss  or  damage  to  baggage,  no  claim  shall 
be  made  therefor  in  excess  of  $100.00." 

On  February  1,  1904,  Dudley  had  three  trunks,  weighing  600 
pounds,  checked  on  this  ticket  at  Buena  Vista,  in  Rockbridge 
county,  to  Eagle  Mountain  Station,  in  Botetourt  county,  paying 
90  cents  for  the  baggage  in  excess  of  ISO  pounds.  The  train 
reached  Eagle  Mountain  Station  about  twenty-five  minutes  after 
seven  in  the  evening.  Dudley  went  to  a  hotel,  and  his  baggage 
was  taken  by  the  agents  of  the  railroad  company  to  its  baggage 
room  to  be  weighed.  About  an  hour  after  the  arrival  of  the 
train,  the  agent  closed  the  station,  locked  up  the  baggage,  and 
went  home.  Shortly  after  midnight  the  §tation  was  consumed 
by  fire,  and  the  baggage  destroyed. 

This  suit  was  brought  by  the  defendant  in  error,  as  assignee 
of  H.  A.  Dudley,  to  recover  damages  for  the  destruction  of  the 
three  trunks,  which  contained  sample  goods.  Upon  a  demurrer 
lo  the  evidence  by  the  defendant  company,  judgment  was  given 
bv  the  circuit  court  in  favor  of  the  plaintiff  for  $605.42,  the 
amount  ascertained  by  the  verdict  of  the  jury  to  be  the  value 
of  the  plaintiff's  goods. 

The  first  contention  of  plaintiff  in  error  is  that  the  fire  re- 
sulted from  no  negligence  on  its  part,  and  that  its  liability  was 
not  that  of  a  common  carrier  but  a  warehouseman. 

A  common  carrier  is  an  insurer  of  the  goods  it  undertakes  to 
carry  for  hire,  and  is  bound  to  deliver  the  same  safely^  and  from 
this  duty  can  only  be  exonerated  by  the  act  of  God  or  of  a  public 
enemy.  A  carrier's  liability,  as  such,  for  a  passenger's  baggage, 
continues  during  transportation,  and  for  such  a  time  thereafter 
as  affords  the  passenger  a  reasonable  opportunity  to  remove  it. 
In  determining  what  is  a  reasonable  time  for  removing  the  bag- 
gag^e  after  reaching  its  destination,  the  peculiar  circumstances 
surromiding  each  case  must  be  looked  to,  such  as  the  character 
of  the  station,  the  opportunities  afforded  by  the  common  carrier 
lor  delivering  baggage  when  called  for,  etc.  Penn.  Co.  v.  Live- 
right  (Ind.  App.)  41  N.  E.  350;  Wald  v.  L.  E.  &  St.  L.  R.  Co., 
92  Ky.  645,  18  S.  W.  650;  Mote  v.  Chicago,  etc.,  R.  Co.,  27 
Iowa,  22,  1  Am.  Rep.  212 ;  Roth  v.  Railroad  Co.,  34  N.  Y.  548, 
90  Am.  Dec.  736 ;  Bumell  v.  Railway  Co.,  45  N.  Y.  184,  6  Am. 
Rep.  61. 

The  record  shows  that  the  weather  on  the  night  in  question 
was  unusually  severe.  The  station  was  so  situated  and  blocked 
with  freight  cars  as  to  make  it  practically  impossible  to  deliver 
the  trunks  that  night.  The  agent  testifies  that  after  the  train 
left  he  first  put  away  his  express ;  that  then  he  would  weigh  the 
tiunks  before  allowing  them  to  be  removed;  that  he  left  the 
station  in  about  an  hour  after  the  train  arrived,    locking    the 
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trunks  up  in  the  baggage  room,  and  went  to  his  home ;  and  that 
he  would  not  have  returned  that  night  for  any  cause  less  than 
fire.  He  says  that,  if  the  trunks  had  been  demanded  before  he 
left  the  station,  they  would  have  been  delivered,  but  further  says 
that  there  were  only  two  ways  in  which  the  trunks  could  have 
been  removed,  one  by  taking  them  out  on  the  railroad  track  and 
wheeling  them  down,  which  he  says  a  reasonable  man  would 
hardly  have  attempted,  and  the  other  was  to  break  the  seal  of  a 
loaded  freight  car  and  make  a  passageway  through  it ;  that  this 
last  was  the  only  practicable  way  in  which  the  trunks  could  have 
been  gotten  from  the  depot  and  delivered  that  night;  that  the 
station  hands  had  gone  away  some  little  time  before  he  left ;  and 
that  the  trunks  could  not  then  be  removed.  He  further  says  that 
Dudley  was  not  informed  that  t\\e  trunks  could  be  removed  by 
opening  the  sealed  and  loaded  freight  car  and  taking  them 
through  it;  and  that  appearances  were  such  as  to  justify  him  in 
believing  that  they  could  not  have  been  gotten  out  of  the  depot 
in  that  way. 

We  are  of  opinion,  upon  the  whole  evidence,  that  Dudley  was 
not  afforded  a  reasonable  opportunity  to  remove  his  baggage 
on  the  night  of  his  arrival  at  Eagle  Mountain.  Indeed,  it  is 
quite  clear  that  the  railroad  company  did  not  contemplate  the 
removal  of  the  baggage  that  night. 

The  second  assignment  of  error  is  to  the  action  of  the  circuit 
court  in  giving  judgment  in  favor  of  the  defendant  in  error  for 
$605.42,  with  interest,  the  amount  ascertained  by  the  jury  to  be 
the  value  of  the  three  trunks  and  their  contents,  instead  of  $100. 
the  amount  agreed  upon,  as  shown  by  the  contract,  in  the  event 
of  loss  or  damage  to  the  baggage;  the  language  of  the  fourth 
clause  of  the  contract  being,  in  part,  as  already  seen,  as  follows: 
"That  in  the  event  of  loss  or  damage  to  baggage,  no  claim  shall 
be  made  therefor  in  excess  of  $100.00." 

The  decision  of  this  question  involves  the  construction  of  our 
statute  upon  the  subject. 

When  the  mileage  ticket  which  contains  this  contract  was 
purchased,  section  1296  of  the  Code  of  Virginia  of  1887  was  in 
force.  It  declares  that,  "No  agreement  made  by  a  common  car- 
rier for  exemption  from  liability  for  injury  or  loss  occasioned 
by  his  own  neglect  or  misconduct,  shall  be  valid."  The  law  in 
force  on  February  1,  1904,  when  Dudley  took  passage  upon  this 
ticket,  was  passed  on  January  18,  1904,  and  is  found  in  Va. 
Code  1904,  §  1294c,  subsec.  25,  which  reads  as  follows:  "No 
agreement  made  by  a  transportation  company  for  exemption 
from  liability  for  injury  or  loss  occasioned  by  its  own  neglect 
or  misconduct  as  a  common  carrier  shall  be  valid" — language 
which  is  similar  to,  but  not  wholly  identical  with,  section  1296 
of  the  Code  of  1887,  in  place  of  which  it  stands. 

In  Richmond  &  Danville  R.  Co.  v.  Pavne.  86  Va.  481,  10  S- 
E.  749,  6  L.  R.  A.  849,  this  subject  was  under  consideration,  and 
it  was  said : 
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"There  is  no  doubt  that  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  liability  for  the  consequences  of  his 
own  negligence  or  that  of  his  servants.  This  was  decided  in  an 
elaborate  opinion  by  the  Supreme  Court  of  the  United  States,  in 
Railroad  Co.  v.  Lockwood,  17  Wall.  357,  21  L.  Ed.  627,  and  by 
this  court  in  Railroad  Co.  v,  Sayers,  26  Grat.  328 ;  and  the  princi- 
ple is  now  brought  into  the  Code,  section  1296  of  which  declares 
that  'no  agreement  made  by  a  common  carrier  for  exemption 
from  liability  for  injury  or  loss  occasioned  by  his  own  neglect  or 
misconduct  shall  be  valid.' 

"But  that  is  not  the  question  before  us.  The  question  here  is 
whether,  when  the  shipper  signs  a  bill  of  lading,  not  exempting 
the  carrier  from  liability  for  the  negligence  of  himself  or  his 
servants,  but  limiting  the  amount  in  which  the  carrier  shall  be 
liable,  in  consideration  of  the  goods  being  carried  at  reduced 
rates,  such  a  contract,  fairly  entered  into,  is  valid  and  binding; 
and  we  see  no  reason  why,  when  its  terms  are  just  and  reasona- 
ble, it  should  not  be.  The  test  to  be  applied  in  all  su'ch  cases  is, 
was  the  contract  fairly  entered  into,  and  are  its  terms  just  and 

reasonable? 

"At  common  law,  it  is  true,  the  carrier  is  chargeable  as  an  in- 
surer, unless  loss  or  damage  occur  by  the  act  of  God  or  the  public 
enemy.     But,  as  the  law  now  is,  he  may,  by  special  contract, 
restrict  his  liability  for  losses  otherwise  occurring.     Indeed,  he 
may  by  such  agreement  exempt  himself  absolutely   from   any 
liability  for  damage  not  caused  by  the  negligence  or  default  of 
himself  or  his  servants.    And  the  owner  and  shipper,  by  entering 
into  the  contract,  'virtually  agree  that,  in  respect  to  the  particu- 
lar transaction,  the  carrier  is  not  to  be  regarded  as  in  the  exercise 
of  his  public  employment,  but  as  a  private  person,  who  incurs 
no  responsibility  beyond  that  of  an  ordinary  bailee  for  hire,  and 
answerable  only 'for  misconduct  or  negligence.*"    In  support  of 
these  propositions  the  court  cites  New  Jersey  Steam  Nav.  Co.  v. 
Merchant's  Bank,  6  How.  344,  12  L.  Ed.  465 ;  2  Pars.  Cont.  (6th 
Ed.)  233 ;  Nicholson  v,  Wilson,  5  East,  507,  where  Lord  Ellen- 
borough  remarked  that  there  is  no  case  to  be  met  with  in  the 
books  in  which  the  right  of  a  carrier  thus  to  limit,  by  special  con- 
tract, his  own  responsibility  has  ever  been,  by  express  decision, 
denied ;  and  Express  Co.  v.  Caldwell,  21  Wall.  264,  22  L.  Ed. 
556.    The     opinion    then     goes     on    to     say:     "The     leading 
case    on    the     subject    is      Hart      v,  Pennsylvania     Railroad 
Co.,  112  U.   S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717,  in  which 
it  was   decided    that,    where    a    contract    of    carriage,    signed 
by  the  shipper,  is  fairly  made  with  a  railroad  company,  agree- 
ing^   on    a    valuation    of    the     property     to    be    transported, 
with  a  rate  of  freight  based  on  the  condition  that  the  carrier 
assumes  liability   only  to  the  extent  of   the   agreed   valuation, 
even  in  case  of  loss  or  damage  by  the  negligence  of  the  carrier, 
the  contract  will  be  upheld  as  a  proper  and  lawful  mode  of  secur- 
ing a  due  proportion  between  the  amount  for  which  the  carrier 
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may  be  responsible  and  the  freight  he  receives,  and  of  protecting 
himself  against  extravagant  and  fanciful  valuations.  *  *  * 
'The  limitation  as  to  value  has  no  tendency  to  exempt  from  lia- 
bility for  negligence.  It  does  not  induce  want  of  care.  It  exacts 
from  the  carrier  the  measure  of  care  due  to  the  value  agreed  on. 
The  carrier  is  bound  to  respond  in  that  value  for  negligence. 
The  compensation  for  carriage  is  based  on  that  value.  The  ship- 
per is  estopped  from  saying  that  the  value  is  greater.  The  arti- 
cles have  no  greater  value,  for  the  purposes  of  the  contract  of 
transportation,  between  the  parties  to  that  contract.  The  carrier 
must  respond  for  negligence  up  to  that  value.  It  is  just  and  rea- 
sonable that  such  a  contract,  fairly  entered  into,  and  where  there 
is  no  deceit  practiced  on  the  shipper,  should  be  upheld.  There 
is  no  violaticm  of  public  policy.  On  the  contrary,  it  would  be 
unjust  a^d  unreasonable,  and  would  be  repugnant  to  the  soundest 
principles  of  fair  dealing  and  of  the  freedom  of  contracting,  and 
thus  in  conflict  ^X^ith  public  policy,  if  a  shipper  should  be  allowed 
to  reap  the  benefit  of  the  contract  if  there  is  no  loss  and  to  re- 
pudiate it  in  case  of  loss.'  '* 

It  is  to  be  observed  that  in  Hart  v.  Pennsylvania  Railroad  Co., 
which  seems  to  have  controlled  the  decision  in  R.  &  D.  R.  Co. 
v.  Payne,  supra,  there  was  no  statute  involved;  whilfe  with  us 
the  statute  expressly  declares  that  a  contract,  by  which  a  com- 
mon carrier  undertakes  to  "exempt*'  itself  from  liability  for  in- 
jury or  loss  occasioned  by  its  own  neglect  or  misconduct,  is  void. 
The  decision  of  this  case  must  depend  upon  the  meaning  to  be 
attributed  to  the  word  "exempt"  in  our  statute. 

If  the  carrier  may  limit  its  liability,  though  disabled  by  statute 
from  exempting  itself  from  liability,  then  the  act  of  the  Legis- 
lature is  of  little  worth.  The  common  law  imposes  upon  railroad 
companies,  as  common  carriers,  the  obligation  to  pay  in  full  for 
property  lost  by  them,  which  they  have  undertaken  to  transport, 
or  damages  to  the  extent  of  any  injury  which  such  property  may 
have  sustained.  St.  Louis  Ry.  Co.  v,  Sherlock  (Kan.  Sup.)  51 
Pac.  899. 

It  is  conceded  that  a  contract,  though  resting  upon  a  considera- 
tion mutually  agreed  upon  between  the  parties  and  fairly  entered 
into,  would  be  void  if  it  exempted  the  carrier  from  all  liability. 
The  value  of  the  property  lost  in  this  case  is  fixed  by  the  verdict 
of  the  jury  at  something  more  than  $600;  the  recovery  is  limited 
by  the  contract  to  $1CS.  The  common-law  liability,  therefore, 
of  the  carrier  is,  by  virtue  of  this  contract,  if  it  be  sustained, 
eflfaced  and  obliterated,  to  the  extent  of  $500,  or  five-sixths  the 
value  of  the  property.  It  seems  to  us  that  to  the  extent  to  which 
the  carrier  is  relieved  from  liability  which  the  law  would  other- 
wise have  imposed  upon  it,  it  is  to  be  considered  and  treated  as 
having  undertaken  to  exempt  itself,  by  force  of  its  contract. 

But  it  is  said  the  limitation  must  be  a  reasonable  one.  If,  in 
the  teeth  of  the  statute,  we  are  permitted  to  indulge  in  argument 
or  conjecture  as  to  what  is  in  a  particular  case  reasonable,  where 
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would  the  line  be  drawn?  In  the  case  before  us  the  recovery 
is  diminished  from  $600  to  $100.  Is  that  the  limit  of  reasona- 
bleness? By  what  standard  is  five-sixths  of  the  valuation  deter- 
mined upon  as  a  reasonable  limitation  or  restriction?  Could  not 
the  estoppel  upon  the  conscience  of  the  shipper  be  urged  with  as 
much  force  if  the  value  of  the  goods  had  been  fixed  by  the  con- 
tract at  $50  or  $20?  It  would  still  have  been  an  agreement 
between  parties  capable  of  contracting,  fairly  entered  into,  and 
for  a  valuable  consideration.  It  is  void,  not  because  it  is  un- 
reasonable, but  because  the  Legislature  has  seen  fit  to  declare 
that  all  such  contracts,  whether  reasonable  or  unreasonable,  are 
invalid. 

We  do  not  perceive  the  force  of  the  reasoning  which  would 
give  operation  and  validity,  by  way  of  estoppel,  to  a  contract 
which  the  lawmaking  power  has  declared  to  be  void  as  repug- 
nant to  public.  In  the  case  of  Hart  v.  Penn.  R.  Co.,  supra, 
there  was,  as  we  have  said,  no  statute  affecting  the  contract.  We 
do  not  believe  that  the  Legislature,  in  passing  the  statute,  either 
as  it  appears  in  the  Code  of  1887,  or  in  that  of  1904,  meant  to 
strike  at  contracts  which  exempt  from  liability,  and  leave  un- 
touched and  in  full  force  those  which  by  limitation  and  restric- 
tion accomplish  substantially  the  same  purpose.  Experience  has 
shown  that  the  shipper  does  not  stand  upon  an  equal  footing  with 
the  carrier.  He  it  at  a  disadvantage  in  contracting  with  the  car- 
rier. This  the  Legislature  well  knew,  and  this  was  the  evil 
which  it  intended  to  suppress.  The  statute  was  designated  to  go 
to  the  very  root  of  the  trouble,  and  to  declare  all  such  contracts 
invalid;  and  it  was  not  contemplated,  in  our  judgment,  by  the 
Legislature,  that  any  such  halting  and  half-hearted  remedy 
should  be  applied  to  the  situation  as  a  prohibition  upon  contracts 
which  exempt,  while  leaving  the  carrier  free  to  impose  such 
terms  of  restriction  of  liability  as  would  still  leave  the  shipper  at 
its  mercy.  ^ 

In  Page  on  Contracts,  vol.  1,  p.  567,  it  is  said:  "Under  stat- 
utes forbidding  carriers  to  limit  their  common-law  liability  by 
contract,  a  limitation  on  the  amount  of  damage  is  invalid.  Under 
a  statute  forbidding  a  carrier  to  exempt  himself  by  contract 
from  his  liability,  the  shipper  is  not  bound  by  the  value  fixed  by 
him,  even  if  fixed  too  low  in  fraud  of  the  railway  company." 
In  support  of  this,  the  case  of  Lucas  v.  Railway,  112  Iowa,  594, 
84  N.  W.  673,  is  cited. 

The  Iowa  statute  is  almost  identical  with  our  own.  It  provides 
Aat  no  contract,  receipt,  rule,  or  regulation  shall  exempt  any 
corporation  engaged  in  transporting  persons  or  property  by  rail- 
way from  liability  of  a  common  carrier  which  would  exist  had 
no  contract,  receipt,  rule,  or  regulation  been  made  or  entered 
into— a  provision  somewhat  more  elaborate,  but  in  all  essential 
respects  identical  with  our  own. 

The  syllabus  of  the  Iowa  case,  supra,  is  as  follows :  "As  the 
limitation,  in  a  contract  of  shipment  of  a  horse,  of  the  carrier's 
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liability  to  $100,  the  'released  value  of  the  horse'  named  in  the 
contract,  renders  the  contract  void,  under  Code,  §  2074,  provid- 
ing no  contract  shall  exempt  a  railway  from  liability  of  a  common 
carrier  which  would  exist  had  no  contract  been  made,  fraud  of 
the  shipper  in  making  representations  to  secure  a  cheaper  rate 
of  freight  will  not  prevent  his  proving  the  full  value  of  the 
horse." 

This  case  is  pertinent  to  the  present  disussion  in  two  aspects. 
The  statute  of  Iowa  uses  the^word  "exempt"  as  ours  does,  and 
yet  the  limitation  by  contract  was  held  by  tiie  court  to  be  in  con- 
flict with  the  statute,  and  therefore  invalid.  In  other  words,  the 
limitation,  to  the  extent  that  it  diminished  the  common-law  lia- 
bility of  the  carrier,  was  treated  as  an  exemption  from  liability, 
and  "limit"  and  "exempt"  were  construed  as  words  of  synony- 
mous meaning.  In  that  case,  too,  it  appears  that,  so  far  from 
the  court  imputing  validity  to  the  contract  by  way  of  estoppel,  it 
declares  that  the  "fraud  of  the  shipper  in  making  representations 
to  secure  a  cheaper  rate  of  freight  will  not  prevent  his  proving 
the  full  value  of  the  horse."  Such  was  the  vigor  of  the  statute 
that  it  served  to  destroy  the  contract,  and  the  shipper  was  per- 
mitted to  recover  the  full  value  of  the  property  shipped,  al- 
though a  cheaper  rate  of  freight  had  been  secured  by  false  repre- 
sentations upon  his  part. 

In  Louisville,  etc.,  R.  Co.  v.  Wynn,  88  Tenn.  320,  14  S.  W. 
311,  a  mare  had  been  shipped  without  inquiry  as  to  her  value, 
and  the  shipper  had  received  a  receipt  or  contract  which  pro- 
vided, in  general  terms,  that  in  case  of  injury  to  any  horse 
sViipped  under  it  for  which  the  railroad  company  might  be  liable, 
the  amount  claimed  should  not  exceed  $100.  In  construing  this 
contract  and  passing  upon  its  validity,  the  court  said : 

"Manifestly  the  stipulation  does  not  contemplate  total  exemp- 
tion from  liability;  it  only  provides  for  partial  or  limited  ex- 
emption. Upon  that  distinction  the*  nice  and  important  question 
arises :  Can  a  stipulation  of  the  latter  character  stand  before  the 
law,  when  one  of  the  former  kind  cannot  ?  Or,  to  state  the  same 
question  differently,  and  so  as  to  apply  it  more  directly  to  the 
facts  of  this  case,  the  rule  of  law  being  established,  as  we  have 
seen  it  is,  that  the  defendant  company  could  not  lawfully  have 
contracted  with  the  plaintiff  that  it  would  in  no  event  be  liable 
for  any  part  of  the  value  of  the  mare  if  lost  or  destroyed,  can 
the  limitation  of  its  liability  to  $100  be  upheld  in  the  courts,  if  it 
should  appear  that  her  death  resulted  from  the  negligence  of  the 
company,  and  that  she  was  in  fact  worth  eight  times  that  amount, 
as  the  jury  found  her  to  be?  We  unhesita;tingly  answer:  No. 
The  carrier  cannot  by  contract  excuse  itself  from  liability  for 
the  whole  nor  any  part  of  a  loss  brought  about  by  its  negligence. 
To  our  minds  it  is  perfectly  clear  that  the  two  kinds  of  stipula- 
tion— that  providing  for  total,  and  that  providing  for  partial, 
exemption  from  liability  for  the  consequences  of  the  carrier's 
negligence — stand  upon  the  same  ground,  and  must  be  tested 
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by  the  same  principles.  If  one  can  be  enforced,  the  other  can ; 
if  eitlier'be  invalid,  both  must  be  held  to  be  so,  the  same  consid- 
erations of  public  policy  operating  in  each  case. 

"With  great  aeference  for  those  who  may  differ  with  us,  we 
think  it  entirely  illogical  and  unreasonable  to  say  that  the  carrier 
may  not  absolve  itself  from  liability  for  the  whole  value  of  prop- 
erty lost  or  destroyed  through  its  negligence,  but  that  it  may 
absolve  itself  from  responsibility  for  one-h«alf^  three- fourths, 
.seven-eighths,  nine-tenths,  or  ninety-hundredths  of  the  loss  so 
txrcasioned.  With  great  unanimity  the  authorities  say  it  cannot 
do  the  former.  If  allowed  to  do  the  latter  it  may  thereby  sub- 
>tantially  evade  and  nullify  the  law  which  says  it  shall  not  do 
the  former,  and  in  that  way  do  indirectly  what  it  is  forbidden 
to  do  directly.  We  hold  that  it  can  do  neither.  The  require- 
ment of  the  law  has  ever  been,  and  is  now,  that  the  common  car- 
rier shall  be  diligent  and  careful  in  the  transportation  of  its 
freight,  and  public  policy  forbids  that  it  shall  throw  off  that  ob- 
ligation, whether  by  stipulation  for  exemption  in  whole  or  in 
part  from  the  consequences  of  its  negligent  acts." 

The  contract  construed  in  that  case  is  almost  identical  with 
the  one  before  us.  There  was  no  statute,  and  the  court  dealt 
with  it  as  one  controlled  by  the  common  law.  The  opinion  is 
convincing  and  is  supported  by  numerous  authorities.  It  would 
be  easy  to  multiply  adjudicated  cases  and  text-writers  treating 
"exemption"  and  "limitation"  of  liability  as  convertible  terms. 
This  will  be  apparent  from  an  inspection  of  Railroad  Co.  v. 
Savers,  supra,  and  the  authorities  there  cited. 

We  rest  our  conclusion  upon  the  force  of  the  statute  law  of 
the  state.  If  the  statute  was  meant  to  declare  the  common  law, 
and  to  cover  the  whole  subject  embraced  by  the  common  law, 
then  it  cannot  be  doubted,  we  think,  that  the  Legislature  never 
intended  to  diminish  the  protection  which  the  common  law  af- 
forded to  the  shipper,  and  that  interpretation  must  be  given  to 
the  statute  which  makes  it  coextensive  with  the  common  law. 
If,  however,  the  statute  was  not  intended  to  cover  the  whole 
subject,  but  merely  to  prohibit  total  exemption  from  liability, 
then  the  partial  exemption,  the  restriction,  the  limitation  upon 
liabilit}',  rests  where  it  was  at  the  common  law. 

It  has  been  suggested  that,  as  the  section  under  consideration 
has  been,  in  substance,  re-enacted  since  the  decision  in  R.  &  D. 
R.  Co.  V,  Payne,  supra,  the  Legislature  is  to  be  deemed  to  have 
approved  that  decision.  There  would  be  more  force  in  this  posi- 
tion had  that  case  turned  upon  an  exposition  of  the  statute ;  but 
^t  is  plain  from  the  opinion  that  the  statute  was  introduced  by 
way  of  recital,  and  that  the  controlling  influence  with  the  court 
in  its  conclusion  was  the  case  of  Hart  v.  Railroad  Co.,  supra. 
In  this  view  we  are  strengthened  by  the  fact  that,  in  the  petition 
for  the  writ  of  error  in  Railroad  Co.  v,  Payne,  no  allusion  is 
^de  to  the  statute,  though  it  is  adverted  to  in  appellant's  reply 
^rief,  and  it  is  although  probable  that  the  court  meant  to  adhere 
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to  the  view  entertained  by  it  when  Melendy  &  Russell  v.  Bar- 
bour, Receiver,  78  Va.  544,  was  dcfcided.  In  that  case  the  par- 
ties agreed  that  t-he  carrier  should  not  be  liable  under  any 
circumstances,  nor  for  any  cause,  beyond  the  sum  of  $200,  for 
injury  to  or  loss  of  any  animal  carried  pursuant  to  the  agreement, 
although  the  actual  value  of  the  animal  might  exceed  that 
amount.  This  limitation  was  earnestly  insisted  upon  by  the 
carrier,  but  was  thought  to  be  of  so  little  force  that  it  is  not 
mentioned  in  the  opinion  of  the  court ;  and,  notwithstanding  the 
contract  limiting  the  value  to  $200,  the  decree  of  the  court  belo\?, 
allowing  the  plaintiffs  to  recover  $1,000,  was  reversed  in  this 
court  as  inadequate,  and  the  cause  remanded  to  the  circuit  court 
with  instructions  to  frame  an  issue  and  impanel  a  jury  to  tr}-  the 
question  as  to  damages  incurred  by  appellants  through  the  neg- 
ligence of  the  defendant  company.  It  thus  appears  that  the  con- 
tract in  that  case  was  wholly  disregarded,  and  the  rights  of  the 
parties  were  fixed  precisely  as  they  would  have  been  had  there 
been  no  contract. 

The  conclusion  of  the  whole  matter  may,  in  our  view,  be  sum- 
med up  as  follows :  At  common  law  the  carrier  could  not  by 
contract  limit  or  restrict  his  liability  for  injury  or  loss  caused 
by  the  negligence  of  himself  or  his  servants.  The  object  of  the 
Legislature  was  to  give  to  this  recognized  common-law  principle 
the  force  of  a  statute ;  and  it  would  indeed  be  a  singular  outcome 
of  an  effort  on  the  part  of  the  Legislature  to  give  an  added 
sanction  to  the  common  law,  if  by  ingenious  construction  the 
power  to  limit  should  be  deduced  from  the  prohibition  to  exempt. 

NOTB. 

CARRIERS  OF  FREIGHT— WHETHER  LIABLE  AS  INSURERS. 

I.  In  General,  178. 

1.  General  Rule,  178. 

2.  Statements  and  Illustrations  of  General  Rule,  182. 

3.  Absence  of  Negligence,  183. 

a.  General  Rule,  183. 

b.  Statements  and  Illustrations  of  Rule,  183. 

4.  Obligations  Not  Dependent  upon   Contract,  184. 

5.  Delivery  to  Carrier,  184. 

6.  Possession  as  Carrier,  185. 

7.  Selection  of  Improper  Connecting  Carrier,  186. 

II.  Limitations  of  and  Exceptions  to  General  Rule,  186. 

1.  Inherent  Infirmities  of  Goods,  186. 

a.  General  Rule,  186. 

b.  Statements  and  Illustrations  of  Rule,  187. 

c.  Live  Stock,  188. 

(1)  Losses  from  Vitality  of  Freight,  188. 

2.  Act  of  God,  191. 

a.  General  Rule.  191. 

b.  Statements  and  Illustrations  of  Rule,  193. 

c.  Intervention  of  Man,  19ff: 

d.  Where    Danger   from   Act   of    God    Should   Have  Been 

Anticipated,  197. 

e.  Duty  to  Prevent  -A.ct  of  God  from  Causing  Injury,  199 
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3.  Ncjcligcnce  Concurring  with  Act  of  God,  201. 

a.  General  Rule,  201. 

b.  Statements  and  Illustrations  of  Rule,  201. 

4.  Delayed  Freight  Exposed  to  Injury  from  Act  of  God,  202. 

a.  Authorities  Holding  Carrier  Liable,  202. 

b.  Authorities  Holding  Carrier  Not  Liable,  204. 

5.  Where  Act  of  God  the  Remote  Cause,  206. 

6.  Act   of  Public  Enemy,  207. 

a.  General  Rule,  207. 

b.  Illustrations  and  Limitations  of  Rule,  210. 

7.  Mobs,  210. 

8.  Robbery  or  Theft,  211. 

9.  Seizure  under  Legal  Process,  212. 
10.  Delay,  212. 

a.  General  Rule,  212. 

b.  Statements  and  Illustrations  of  Rule,  213. 

III.  Application   of   Rule   Making  Common   Carrier's   Liability   That 
of  an  Insurer,  215. 

1.  Railroads  Are  Common  Carriers,  215. 

2.  Baggage   of  Passengers,   215. 

3.  Transportation  of  Cars  of  Other  Companies,  215. 

4.  Carriers  Employing  Means  of  Transportation  Operated  and 

Owned  by  Other  Carriers,  217. 

5.  Carrier's  Cars  Chartered  by  Shipper,  217. 

6.  Forwarders  Are  Not  Insurers,  218. 

7.  Carriage  of  Money,  220. 

8.  Usual  Occupation,  221. 

9.  Effect  of  Limiting  Liability,  223. 

10.  Miscellaneous,  223. 

Scope  of  Note. 

The  general  rules  applicable  to  this  branch  of  the  law  of  common 
carriers  are  well  settled:  and  the  exceptions  to  these  rules  give  rise 
to  most  of  the  practical  questions  relating  to  our  subject.  And  the 
main  purpose  of  this  note  is  to  point  out  and  illustrate  these  excep- 
tions to  and  limitations  of  the  carrier's  common-law  liability. 

Cross  References. 

Act  of  God  as  Defense  to  Actions  against  Carriers  of  Freight. — See 
foot-notes  appended  to  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del. 
Supr.  Ct.),  20  R.  R.  R.  679,  43  Am.  &  Eng.  R.  Cas,,  N.  S.,  679. 

^*CR^c  of  Passenger — Liability  of  Carrier  for  Loss  or  Injury. — 
Sec  foot-notes  appended  to  Hicks  v.  Wabash  R.  Co.  (Iowa),  21  R.  R. 
K..  178,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  178;  foot-notes  appended  to 
Kansas  City,  etc.,  R.  Co.  v.  Washington  (Ark.),  16  R.  R.  R.  663,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  663;  foot-notes  appended  to  Adger  v. 
Blue  Ridge  Ry.  Co.  (S.  Car.),  16  R.  R.  R.  83,  39  Am.  &  Eng.  R.  Cas., 
N'  S.,  83;  foot-notes  appended  to  Southern  Pac.  Co.  v.  Maloney  (C. 
C.  A.),  16  R.  R.  R.  29,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  29. 

Beginning  of  Liability  as  Common  Carrier. — See  foot-notes  ap- 
pended to  Anderson  v.  Mobile  &  O.  R.  Co.  (Miss.),  19  R.  R.  R.  382, 
**-  Am.  &  Eng.  R.  Cas.,  N.  S.,  382;  foot-note  appended  to  Chicago, 
etc.,  R.  Co.  V.  Ptowers  (Neb.),  18  R.  R.  R.  286,  41  Am.  &  Eng.  R.  Cas., 
X.  S.,  286. 

Cars— Liability  of  Carriers  of  Freight  on  Account  of  Defects. — See 
foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Marshall  (Ark.),  16 
li  R.  R.  38,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  38. 

Common  Carriers — ^Who  Are. — See  foot-notes  appended  to  Carpen- 
ter r.  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct.).  20  R.  R.  R.  679,  43  Am. 
&  Ens;.  R.  Cas.,  N.  S.,  679. 

Otgrcc  of  Care  Required  of  Common  Carrier. — See  foot-notes  ap- 
pended to  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct.),  20 
R.  R.  R.  679,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  679. 
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•Delay — Duties  and  Liabilities  of  Carriers  of  Freight.  —  See  foot- 
notes appended  to  Yazoo  &  M.  V.  R.  Co.  v.  Blum  (Miss.),  22  R.  R 
R.  219,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  219;  foot-notes  appended  to 
•General  Fire  Ext.  Co.  v.  Carolina  &  N.  W.  Ry.  Co.  (N.  Car.),  19 
R.  R.  R.  336,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  336. 

Duty  to  Care  for  Live  Stock  during  Transportation — Effect  of  As- 
sumption of  Duty  by  Shipper. — See  extensive  note,  9  R.  R.  R.  6,  32 
Am.  &  Eng.  R.  Cas.,  N.  S.,  6. 

Effect  of  Negligence  or  Wrongful  Acts  of  Shipper  on  Carrier's 
Liability. — See  extensive  note,  11  R.  R.  R.  419,  34  Am.  &  Eng.  R 
Cas.,  N.  S.,  419. 

Excuses  for  Delay  in  Carrsring  Freight. — See  extensive  note,  1  R 
R.  R.  134,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  134. 

Liability  of  Carrier  of  Live  Stock  for  Injuries  Occasioned  by  In- 
herent Nature  or  Propensities  of  the  Animals. — See  extensive  note. 
IS  Am.  &  Eng.  R.  Cas.,  N.  S.,  419. 

Live  Stock — Degree  of  Care  Required  of  Carrier. — See  foot-notes 
appended  to  Illinois  Cent.  R.  Co.  v.  Hart  (Ky.),  21  R.  R.  R.  455.  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  455;  foot-notes  appended  to  Louisville  & 
N.  R.  Co.  V.  Smitha  (Ala.),  19  R.  R.  R.  775,  42  Am.  &  Eng.  R.  Cas.. 
N.  Sm  775. 

Sleeping  Car  Company  Not  Liable  as  Common  Carrier  for  Passen- 
ger's Baggage. — See  note,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  78. 

Termination  of  Common  Carrier's  Liability  after  Arrival  of  Freight 
at  Destination. — See  foot-notes  appended  to  Bowdon  v.  Atlantic  Coast 
Line  Ry.  Co,  (Ala.),  20  R.  R.  R.  735,  43  Am.  &  Eng.  R.  Cas.,  X.  S., 
735. 

Weather  Conditions  Causing  Loss  or  Injury  to  Freight — Liability 
of  Carrier. — See  foot-note  appended  to  Jones  v,  Minneapolis,  etc.. 
R.  Co.  (Minn.),  11  R.  R.  R.  661,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  661. 

Whether  Carrier  Liable  for  Nondelivery  of  Freight  Seized  by  Pub- 
lic Authorities  under  Police  Regulations. — See  extensive  note,  21  Am. 
&  Eng.  R.  Cas.,  N.  S.,  505. 

Whether  Carrier  Liable  for  Nondelivery  of  Freight  Seized  while 
in  Its  Custody  under  Legal  Process. — See  extensive  note,  21  Am.  & 
Eng.  R.  Cas.,  N.  S..  501. 

I.  IN  GENERAL. 

1.*  GENERAL  RULE. 

The  authorities  are  unanimous  in  stating  the  general  rule  to  be 
that  the  common-law  liability  of  a  common  carrier  for  the  safety  of 
goods  intrusted  to  it  for  transportation  is  that  of  an  insurer,  except 
against  loss  or  injury  caused  by  an  act  of  God,  or  the  public  enemy. 

United  States. — Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S. 
(3  Otto)  174;  Bearse  v.  Ropes  (D.  C),  Fed.  Cas.  No.  1192;  Burritt  v. 
Rench,  4  McLean  (U.  S.)  325;  Choate  v.  Crowninshield  (C.  C), 
Fed.  Cas.  No.  2691;  Cincinnati,  etc.,  R.  Co.  v,  Fairbanks,  33  C.  C.  A- 
611,  90  Fed.  Rep.  467;  Crosby  v,  Grinnell,  Fed.  Cas.  No.  3422;  Dusar 
V.  Mrugatroyd,  1  Wash.  (U.  S.)  17;  Hannibal,  etc.,  R.  Co.  v.  Swift,  12 
Wall.  (U.  S.)  262;  Holladay  v,  Kennard,  12  Wall.  (U.  S.)  ^54;  Myrick 
V,  Michigan  Cent.  R.  Co.,  107  U.  S.  102,  1  Sup.  Ct^  Rep.  425;  New 
Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  (U.  S.) 
344;  St.  John  v.  Southern  Express  Co.  (C.  C),  Fed.  Cas.  No.  12228; 
Saunders  v.  Southern  Ry.  Co.  (C.  C.  A),  128  Fed.  Rep.  15,  11  R- 
R.  R.  596.  34  Am.  &  Eng.  R.  Cas.,  N.  S..  596;  Strouss  v,  Wabash,  etc., 
Ry.  Co.  (C.  C),  17  Fed.  Rep.  209;  The  Commander-in-Chief,  68  U. 
S.  43;  The  Maggie  Hammond,  76  U.  S.  435;  The  Niagara  v.  Cordcs, 
62  U.  S.  7;  The  Snap  (D.  C),  28  Fed.  Rep.  527;  The  Zenobia,  Fed. 
Cas.  No.  18209;  Tompkins  v.  The  Dutchess  .of  Ullster,  Fed.  Cas.  No. 
14,087a: 

Alabama. — East  Tennessee,  etc.,  R.  Co.  v,  Johnston,  75  Ala.  596, 
51   Am.    Rep.   489,   22   Am.    &   Eng.    R.    Cas.    437;    Jones   v.   Pitcher, 
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3  Stew.  &  P.  (Ala.)  135,  24  Am.  Dec.  716;  Knox  v.  Rives,  Battle  & 
Cu..  14  Ala.  249,  48  Am.  Dec.  97;  Louisville,  etc.,  R.  Co.  v.  McGuire, 
79  Ala.  395;  Louisville  &  N.  R.  Co.  v.  Cowherd,  120  Ala.  51,  23  So. 
793;  Selma  &  M.  R.  Co.  v.  Butts  &  Foster,  43  Ala.  385,  94  Am.  Dec. 
693;  South  &  North  Ala.  R.  Co.  v.  Henlein,  52  Ala.  606,  23  Am.  Rep. 
57S:  South  &  North  Ala.  R.  Co.  v.  Wood,  66  Ala.  167,  41  Am.  Rep. 
749,  9  Am.  &  Ensr.  R.  Cas.  419;  Southern  Ry.  Co.  v.  Levy  (Ala.),  17 
R.  R.  R.  50,  40  Am.  &  Enjf.  R.  Cas.,  N.  S.,  50,  39  So.  95;  Tallassee 
Falls  Mfg.  Co.  -v.  Western  R.  Co.,  128  Ala.  167,  29  So.  203. 

Arkansas. — Fordyce  v.  McFlynn,  56  Ark.  424,  19  S.  W.  961;  Kansas 
Citv.  etc.,  R.  Co.  V.  Barnett,  69  Ark.  150,  61  S.  W.  919;  Little  Rock, 
etc..  Ry.  V.  Talbot  &  Co.,  47  Ark.  97,  14  S.  W.  471;  Packard  v.  Taylor, 
3i  Ark.  402,  37  Am.  Rep.  37;  Missouri  Pac.  R.  Co.  v.  Neville,  60  Ark. 
375,  30  S.  W.  425;  St.  Louis,  etc.,  Ry.  v.  Lesser,  46  Ark.  236. 

California. — Agnew  v.  Steamer  Contra  Costa,  27  Cal.  425,  87  Am. 
Dec.  87;  Bohannan  v.  Hammond,  42  Cal.  227;  Hooper  v.  Wells, 
Farj^o  &  Co.,  27  Cal.  11,  85  Am.  Dec.  211;  Jackson  v.  Sacramento 
Valley  R.  Co..  23  Cal.  269;  Scammon  v.  Wells,  Fargo  &  Co.,  84  Cal. 
311.  24  Pac.  284. 

Connecticut. — Clark  v.  Richards,  1  Conn.  54;  Hale  v.  New  Jersey 
Steam-Nav..  Co.,  15  Conn.  539,  39  Am.  Dec.  398;  Richards  v.  Gilbert, 
5  Day  (Conn.)  415;  Williams  v.  Grant,  1  Conn.  487,  7  Am.  Dec.  235. 

Delaware. — Culbreth  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.) 
392;  Klair  v.  Wilmington  Steamboat  Co.,  4  Penn.  (Del.)  51,  7  R.  R. 
R  821,  30  Am.  &  EnR.  R.  Cas.,  N.  S.,  821,  54  Atl.  694;  Pennewell  v. 
Cullen.  5  Har.  (Del.)  238;  Reed  v,  Wilmington  Steamboat  Co.,  1 
Marv.  (Del.)  193;  Truax  v,  Philadelphia,  W.  &  B.  R.  Co.,  3  Ht>ust. 
(Del.)  233. 
Florida^— Clyde  Steamship  Co.  v.  Burrows,  36  Fla.  121,  18  So.  349. 
Georgia. — Central,  etc.,  Co.  v.  Hines,  19  Ga.  203;  Central  of  Ga. 
Ry.  Co.  V.  Lipoman,  110  Ga.  665,  36  S.  E.  202;  Cooper  v.  Berry,  21 
Ga.  526;  Cooper  v.  Raleigh  &  G.  R.  Co.,  18  Am.  &  Eng.  R.  Cas.,  N. 
S.,  412,  110  Ga.  659,  36  S.  E.  240;  Dibble  v.  Brown,  12  Ga.  217,  56 
.\m.  Dec.  460;  Fish  v.  Chapman,  2  Ga.  349,  46  Am.  Dec.  393;  Georgia 
Railroad  v.  Beatie,  66  Ga.  438;  Georgia  R.  Co.  t/.  Spears,  66  Ga.  485; 
Southern  Express  Co.  v:  Newby,  36  Ga.  635. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  People,  56  111.  365;  Chicago,  etc., 
R.  Co.  V.  Sawyer,  69  111.  285;  Chicago,  etc.,  R.  Co.  v.  Shea,  66  111; 
471;  Coles  V.  Louisville,  etc.,  R.  Co.,  41  III.  App.  607;  Gulliver  v, 
Adams  Express  Co.,  38  111.  504;  Illinois  Cent.  R.  Co.  v.  Frankenberg, 
54  111.  88;  Illinois  Cent.  R.  Co.  v.  McClellan,  54  111.  58;  Merchants' 
Despatch  Tr.  Co.  v,  Kahn,  76  111.  520;  Michigan  Cent.  R.  Co.  v. 
Chicago  &  Michigan,  etc.,  R.  Co.,  1  111.  App.  399;  Peoria  &  P.  U. 
Ry,  Co.  V,  United  States  Rolling  Stock  Co.,  136  111.  643,  27  N.  E. 
59;  Porter  v.  Chicago  &  R.  I.  R.  Co.,  20  111.  407;  United  States  Ex- 
press Co.  V.  Hutchins,  67  111.  348;  Western  Transp.  Co.  v.  Newhall, 
24  111.  466;  Woods  v.  Devin,  13  111.  746. 

Indiana. — Adams  Express  Co.  v,  Darnell,  31  Ind.  20;  Bansemer  v. 
Toledo,  etc.,  R.  Co.,  25  Ind.  434;  Chicago,  etc.,  Ry.  Co.  v.  Woodward 
Hnd.),  17  R.  R.  R.  7,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  7,  72  N.  E.  558; 
Lonisville.  etc..  R.  Co.  v,  Nicholai,  4  Ind.  App.  119,  30  N.  E.  424; 
Pittsburg,  etc.,  R.  W.  Co.  v,  Hollowell,  65  Ind.  188;  Powers  v,  Daven- 
port, 7  Ind.  497,  43  Am.  Dec.  100;  Simpson  v.  Dufour,  126  Ind.  32i2, 
26  X.  E.  69;  Toledo,  etc.,  R.  Co.  v.  Tapp,  6  Ind.  App.  304,  33  N.  E. 

462. 

Iowa.— Hart  v.  Chicago  &  N.  W.  Ry.  Co.,  69  Iowa  485,  29  N.  W. 
597;  McCoy  v.  Keokuk,  etc.,  R.  Co.,  44  Iowa  424. 

Kansas. — Kansas  City,  et^,  R.  Co.  v.  Patten,  3  Kan.  App.  338,  45 
Pac.  108;  Kansas  Pac.  R.  Co.  v.  Nichols,  9  Kan.  235,  12  Am.  Rep. 
494;  Kansas  Pac.  R.  Co.  v,  Reynolds,  8  Kan.  623;  St.  Louis,  etc.,  Ry. 
Co.  V.  Sherlock.  59  Kan.  23,  51  Pac.  899. 

Kentucky. — Bland  v.  Adams  Express  Co.,  1  Duval  (Ky.)  232,  85 
Am.  Dec.  623;   Cincinnati,  etc.,  R.  Co.  v.  Webb,  103  Ky.  705,  46  S. 
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W.  11;  Farley  v.  Lavary,  107  Ky.  523,  54  S.  W.  840;  Hall   &  Co.  r. 
Renfro,  60  Ky.  51;  Robertson  v.  Kennedy,  2  Dana  (Ky.)  431. 

Louisiana. — Berje  v.  Texas,  etc.,  R.  Co.,  37  La.  Ann.  468;  Cranwell 
V.  Ship  Fanny  Fosdick,  15  La.  Ann.  436,  17  Am.  Dec.  190;  Devillers  r. 
Schooner  John  Bell,  6  La.  Ann.  544:  Hunt  v.  Morris,  6  Mart.  (O.  S.) 
676,  12  Am.  Dec.  489;  Thomas  v.  Ship  Morninj?  Glory,  13  La.  Ann. 
269,  11  Am.  Dec.  509;  Van  Hern  v.  Taylor,  7  Rob.  (La.)  201,  41  Am. 
Dec.  279. 

Maine. — Emery  v,  Hersey,  4  Me.  407,  16  Am.  Dec.  268;  Fillebrown 
V.  Grand  Trunk  R.  Co..  55  Me.  462,  92  Am.  Dec.  606;  Parker  i. 
FlaRK,  26  Me.  181,  45  Am.  Dec.  101;  Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228,  50  Am.  Dec.  659;  Wood  v.  Maine  Cent.  R.  Co.,  98 
Me.  98,  56  AtL  457,  9  R.  R.  R.  721,  32  Am.  &  Eng.  R.  Cas.,  N.  S..  721. 

Maryland. — Boyle  v.  Laughlin,  4  Md.  291;  Fergusson  v.  Brent,  12 
Md.  9. 

Massachusetts. — Claflin  v.  Boston,  etc.,  R.  Co.,  7  Allen  (Mass.)  341: 
Evans  v.  Fitchburg:  R.  Co.,  Ill  Mass.  142;  Gage  v.  Tirrell,  91  Mass, 
299;  Hastings  v.  Pepper,  28  Mass.  41;  Smith  v.  New  Haven  &  X.  R 
Co.,  94  Mass.  (12  Allen)  531;  Swetland  v.  Boston  &  A.  R.  Co..  ]0? 
Mass.  276. 

Michigan.— Heller  v.  Chicago  &  G.  T.  Ry.  Co.,  109  Mich.  53.  66 
N.  W.  667. 

Minnesota. — Christenson  v.  American  Express  Co.,  15  Minn.  270; 
Lindsley  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  36  Minn.  539,  33  N.  W.  7; 
Moulton  V.  St.  Paul,  etc..  R.  Co.,  31  Minn.  85,  16  N.  W.  497. 

MississippL — Bennett  v.  Byram.  38  Miss.  17,  75  Am.  Dec.  90;  Gjl- 
mofe  V.  Carman,  1  Smed.  &  M.  (Miss.)  279,  40  Am.  Dec.  96;  Mobile 
&  O.  R.  Co.  V.  Werner,  49  Miss.  725;  Neal  v.  Saunderson,  2  Smed. 
&  M.  (Miss.)  572,  41  Am.  Dec.  609;  Powell  v.  Mills,  30  Miss.  231.  64 
Am.  Dec.  158;  Southern  Express  Co.  v.  Moon,  39  Miss.  822;  White- 
sides  V.  Thurlkill,  12  Smed.  &  M.  (Miss.)  599,  51  Am.  Dec.  128. 

Missouri. — Costigan  v.  Michael  Transp.  Co.,  32  Mo.  App.  269; 
Daggett  &  Price  v.  Shaw,  3  Mo.  264,  25  Am.  Dec.  439;  Davis  v. 
Wabash,  St.  Louis,  etc.,  R.  Co.,  89  Mo.  340,  1  S.  E.  327;  Doan  t\  St. 
Louis,  etc.,  R.  Co.,  38  Mo.  App.  408;  Hill  v.  Sturgeon  _&  Rawlings,  28 
Mo.  323;  Leonard  v.  Chicago,  etc.,  R.  Co.,  54  Mo.  App.  293;  Lupe  r. 
Atlantic,  etc.,  R.  Co.,  3  Mo.  App.  77;  Read  v.  St.  Louis,  etc.,  R.  Co.. 
60  Mo.  199;  Wolf  v,  American  Express  Co.,  43  Mo.  421. 

Nebraska.— Black  v.  Chicago,  ^tc,  R.  Co.,  30  Neb.  197,  46  N.  W. 
428;  Chicago,  B.  &  Q.  R,  Co.  v.  Manning,  23  Neb.  552.  37  N.  W.  462; 
Ringwalt  v.  Wabash  R.  Co.,  45  Neb.  760,  64  N.  W.  219. 

New  Hampshire. — Moses  v.  Boston,  etc.,  R.  Co.,  24  N.  H.  71,  55 
Am.  Dec.  222;  Moses  v.  Norris,  4  N.  H.  304;  Rixford  v.  Smith,  52  N. 
H.  355,  13  Am.  Rep.  42. 

New  Jersey. — Mershon  v.  Hobensack,  22  N.  J*.  L.  372;  New  Bruns- 
wick, etc.,  Co.  V.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394. 

New  York. — Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163. 
45  N.  E.  369;  Allen  v.  Sewall  (N.  Y.),  2  Wend.  327;  Ames  v,  Astor, 
6  Cow.  (N.  Y.)  266;  Colt  v.  M'Mechen,  6  Johns  (N.  Y.)  160,  5  Am. 
Dec.  200;  Conger  v.  Hudson  River  R.  Co.,  6  Duer  (N.  Y.)  375;  Cragin 
t\  New  York  Cent.  R.  Co.,  51  N.  Y.  61,  10  Am.  Rep.  559;  Demott  r. 
Laraway,  14  Wend.  (N.  Y.)  225,  28  Am.  Dec.  523;  Heineman  v.  Grand 
Trunk  R.  Co.,  31  How.  Pr.  (Buff.  Super.  Ct.)  430;  Howe  v.  Oswego, 
etc..  R.  Co.,  56  Barb.  (N.  Y.)  121;  Jackson  Architectural  Iron  Work? 
V.  Hurlbut,  158  N.  Y.  34,  52  N.  E.  665;  Kemp  v.  Coughtry,  11  John? 
(N.  Y.)  107;  McArthur  v.  Sears,  21  Wend.  (N.  Y.)  189;  McKinney  r. 
Jewett,  90  N.  Y.  267.  9  Am.  &  Eng.  R.  Cas.  209;  Mallorv  r. 
Tioga  R.  Co.,  39  Barb.  (N.  Y.)  488;  Merrill  v.  Grinmell,  30  N.  Y. 
594;  Merritt  v,  Earle,  31  Barb.  (N.  Y.)  38,  29  N.  Y.  115,  86  Am.  Dec. 
292;  Michaels  v.  New  York  Cent.  R.  Co.,  30  N.  Y.  564,  86  Am.  Dec 
415;  Miller  v.  Steam  Navigation  Co.,  10  N.  Y.  431;  Park  v.  Preston.  \ 
108  N.  Y.  436,  15  N.  E.  705;  Parsons  v.  Hardy,  14  Wend.  (N.  Y.) 
215;  Penn.  v.  Buffalo,  etc.,  R.  Co.,  49  N.  Y.  204;  Read  v,  Spaulding,  18 
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N.  Y.  Snpr.  Ct.  395;  Robinson  v.  Cornish,  13  N.  Y.  Supp.  577;  Schief- 
felin  r.  Harvey,  6  Johns  (N.  Y.)  170,  5  Am.  Dec.  206;  Sherman  v. 
Wells.  28  Barb.  (N.  Y.)  403;  Simmons  v.  Law,  21  N.  Y.  Supr.  Ct. 
213;  Waldron  r.  FarRO,  170  N.  Y.  130. 

North  Carolina. — Backhouse  v.  Sneed,  5  N.  Car.  173;  Boner  & 
Crest  V.  Merchants'  Steamboat  Co.,  1  Jones  L.  (46  N.  Car.)  211; 
Harrell  &  Co.  v.  Owens.  18  N.  Car.  273;  Patterson  v.  North  Carolina 
R.  Co.,  64  N.  Car.  147;  Thomas  v.  Southern  Ry.  Co.,  131  N.  Car. 
590,  42  S.  E.  543,  6  R.  R.  R.  860.  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  860. 

Ohio.— Minnesota  Min.  Co.  v.  Chapman,  2  Ohio  Dec.  207;  Toledo 
&  Ohio  Cent.  Ry.  Co.  v.  Ambach,  10  O.  C.  Ct.  490,  6  O.  C.  D.  574; 
Welsh  V.  Pittsburg,  etc..  R.  Co.,  10  Ohio  St.  65,  75  Am.  Dec.  490; 
Wilson  V.  Hamilton.  4  Ohio  St.  722. 
Oregon.— Oakcs  v.  Northern  Pac.  R.  C©.,  20  Ore.  392,  26  Pac.  230. 
Pennsylvania. — American  Express  Co.  v.  Second  Nat.  Bank,  69 
Pa  St.  394,  8  Am.  Dec.  268;  Beckhan  &  Johnson  v.  Shouse,  5  Rawl. 
(Pa.)  179,  28  Am.  Dec.  653;  EaRle  v.  White,  6  Whart.  (Pa.)  505,  37 
Am.  Dec.  434;  HarriuRton  v.  M 'Shane,  2  Watts  (Pa.)  443,  27  Am. 
Dec.  321;  Hart  v.  Allen  &  Grant,  2  Watts  (Pa.)  117;  Hays  v.  Ken- 
nedy, 41  Pa.  St.  378.  80  Am.  Dec.  627;  Leonard  v.  Headrickson,  18 
Pa.  St  40,  55  Am.  Dec.  587;  Ritz  v.  Pennsylvania  R.  Co.,  3  Phila. 
(Pa.)  82;  Simpson  v.  Hand,  6  Whart.  (Pa.)  311,  36  Am.  Dec.  231; 
Vcrner  v.  Sweitzer,  32  Pa.  St.  208;  Willock  v.  Pennsylvania  R.  Co., 
166  Pa.  St.  184,  30  Atl.  948. 

South  Carolina. — Campbell  v.  Morse,  1  Harp.  (S.  Car.)  468;  Charles- 
ton &  C.  Steam  Boat  Co.  v.  Bason.  1  Harp.  (S.  Car.)  262;  Cook  v, 
Gourdin,  2  Nott.  &  McC.  (S.  Car.)  119;  Eveleigh  v.  Sylvester,  2  Brev. 
(S.  Car.)  178;  Ewart  v.  Street,  2  Bailey  (S.  Car.)  157,  23  Am.  Dec. 
131;  HarrinRton  v.  Lyles.  2  Nott.  &  McC.  (S.  Car.)  88;  M'Call  v. 
Brock,  5  Strob.  (S.  (Sar.)  119;  McClures  v.  Hammond  (S.  Car.),  1 
Bay  99,  1  Am.  Dec.  598;  Patton  v.  MaRrath,  1  Dud.  (S.  Car.)  159,  31 
Am.  Dec  552;  Porcher  v.  North  East  R.  Co.,  14  Rich.  (S.  Car.)  181; 
Reaves  v.  Waterman,  2  S.  Car.  *197;  Singleton  v.  Hilliard,  1  Strob. 
(S.  Car.)  203;  Slater  v.  South  Carolina  Ry.  Co.,  29  S.  Car.  96,  6  S. 
E.  936;  Smyrl  v.  Niolon,  2  Bailey  L.  (S.  Car.)  421,  23  Am.  Dec.  146. 

Tennessee. — Baker  v.  Louisville,  etc.,  R.  Co.,  10  Lea  (Tenn.)  304, 
16  \m.  &  Eng.  R.  Cas.  149;  Nashville,  etc.,  R.  (io.  v.  Jackson, 
6  Heisk.  (Tenn.)  273;  Craig  v.  Childress,  Peck  (Tenn.)  270,  14  Am. 
Dec.  757;  Jones  &  Kimbro  v.  Walker,  13  Tenn.  (5  Yerg.)  427;  Lewis 
&  Co.  V.  Ludwick,  46  Tenn.  (6  Cold.)  368;  Louisville,  N.  &  G.  S.  R. 
Co.  V.  Katzenberger,  84  Tenn.  (16  Lea)  380;  Nashville,  etc.,  R.  Co. 
:••  David,  6  Heisk.  (Tenn.)  261;  Nashville,  etc.,  R.  Co.  v.  Lillie,  112 
Tenn.  331,  78  S.  W.  1055;  Nashville,  etc.,  Ry.  v.  Stone  &  Haslett, 
112  Tenn.  348,  79  S.  W.  1031;  Turney  v.  Wilson,  15  Tenn.  340; 
Watson  V.  Memphis  &  Charleston  R.  Co.,  56  Tenn.  255. 

Texas.— Arnold  v.  Jones,  26  Tex.  335,  82  Am.  Dec.  617;  Chevallier 
V.  Straham,  2  Tex.  115,  47  Am.  Dec.  639;  Gulf,  etc.,  R.  Co.  v.  Ellison, 
7n  Tex.  491.  7  S.  W,  785;  Gulf,  etc.,  Ry.  Co.  v.  Levi  (Tex.),  12  S.  W. 
*Jm;  International  &  G.  N.  R.  Co.  v.  Bergman  (Tex.  Civ.  App.),  64  S. 
W.  999;  Missouri  Pac.  Ry.  Co.  v.  Graves,  2  Wilson  (Tex.  Civ.  Cas. 
Ct.  App.)  594;  Navigation  Co.  v.  Dwyer,  29  Tex.  376;  Philleo  v.  San- 
lord,  17  Tex.  227,  67  Am.  Dec.  654;  Texas.  &  P.  Ry.  Co.  v.  Turner 
^Tex.  Civ.  App.).  37  S.  W.  643:  Texas  Express  Co.  v.  Scott  (Tex.), 
16  .Am.  &  Eng.  R.  Cas.    Ill,  2  Tex.  App.  Civ.  Cas.  59. 

Vermont— Blumenthal  v,  Brainerd,  38  Vt.  402;  Day  v.  Ridley,  16 
Vt.  48,  42  Am.  Dec.  489. 

Virginia.— Parish  v.  Reigle,  11  Gratt.  (Va.)  697;  Friend  v.  Woods, 
S  Gratt.  (Va.)  189;  Herring  v.  Chesapeake  &  W.  R.  Co.,  9  R.  R.  R. 
262,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  262,  45  S.  E.  322,  101  Va.  778; 
Murphy  V.  Station,  3  Munf.  (Va.)  239. 

West  Virginia.— Baltimore  &  O.  R.  Co.  v.  Morehead,  5  W.  Va. 
293;  McGraw  v.  Baltimore  &  O.  R.  Co.,  18  W.  Va.  361,  41  Am.  Rep, 
6W,  9  Am.  &  Eng.  R.  Cas.    188. 
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Wisconsin.— Goldberg  v.  Ahnapee  &  W.  R.  Co..  105  Wis.  1,  80  N. 
W,  920;  Klauber  v.  American  Express  Co.,  21  Wis.  21,  91  Am.  Dec. 
452;  Strohn  v.  Detroit,  etc.,  R.  Co.,  23  Wis.  126,  99  Am,  Dec.  114; 
Wood  V.  Crocker,  18  Wis.  345,  86  Am.  Dec.  773. 

England. — CoRgs  v.  Bernard,  2  Ld.  Raym.  (Eng.)  909;  Culver  v. 
Lester,  32  Can.  L.  J.  (Eng.)  421;  Foward  v.  Pitland,  1  D.  &  E.  (Eng.) 
27;  Hill  V.  Scott,  2  Q.  B.  371,  713;  Nugent  v.  Smith.  1  C.  P.  Div.  423; 
Portsmouth,  etc.,  Steampacket  Co.  (Eng.),  11  Exch.  618;  Riley  r. 
Home.  5  Bing.  (Eng.)  217;  Trent,  etc.,  Nav.  Co.  v.  Wood,  4  Doug. 
(Eng.)  287. 

2.   STATEMENT  AND  ILLUSTRATIONS  OF  GENERAL  RULE. 

In  Southern  Ry.  Co.  v.  Levy  (Ala.),  17  R.  R.  R.  50,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  50,  39  So.  95,  it  is  held,  that  at  common  law,  a  common 
carrier  is  absolutely  liable  for  the  safety  of  the  goods  intrusted  to 
it  for  transportation,  and  is  responsible  for  any  loss  or  injury  to  the 
goods  not  caused  by  the  act  of  God,  the  public  enemy,  or  fault  of  the 
complaining  party. 

In  Willock  V.  Pennsylvania  R.  Co.,  166  Pa.  St.  184,  30  Atl.  948.  it 
is  said  in  the  opinion:  "A  common  carrier  is  bound  to  employ  safe 
and  sufficient  means  of  carriage,  trustworthy  and  competent  servants, 
and,  by  himself  or  his  agent,  to  exercise  an  intelligent  supervision 
over  the  system  of  carriage  which  he  employs.  He  is,  therefore,  to 
all  intents  and  purposes,  an  insurer  against  such  perils  of  transpor- 
tation as  it  is  his  duty  to  provide  against;  and  these  include  all  the 
perils  of  the  journey  except  such  as  arise  from  the  act  of  God  or  the 
King's  enemies." 

A  common  carrier  can  only  relieve  himself  from  liability  for  in- 
jury to  goods  intrusted  to  him  by  proving  that  it  resulted  from  some 
natural  and  inevitable  necessity  superior  to  all  human  agency  or 
control,  or  of  a  force  exerted  by  a  public  enemy.  So  held  in  The 
Zenobia.  Fed.  Cas.  No.  18,209. 

A  common  carrier,  under  the  commercial  law,  is  responsible  for 
all  losses  that  do  not  fall  within  the  excepted  cases  of  the  act  of 
God»  (perils  of  the  seas)  or  of  public  enemies.  So  held  in  Thomas 
V.  Ship  Morning  Glory,  13  La.  Ann.  269,  71  Am.  Dec.  509. 

The  law  holds  a  common  carrier  responsible  to  the  owner  of 
freight,  for  all  loss  and  damage  of  the  property,  whether  it  arises 
from  his  own  negligence  or  that  of  his  servants  or  of  third  persons; 
or  whether  it  be  caused  by  the  tortious  acts  of  himself,  or  others, 
who  are  not  the  public  enemies;  or  whether  it  be  by  unavoidable 
accident,  not  caused  by  the  act  of  God.  So  held  in  Howe  v.  Oswego, 
etc..  R.  Co.,  56  Barb.  (N.  Y.)  122. 

Use  of  Reasonable  E£Fort  to  Procure  Freight  Cars — Breach  of 
Contract. — A  railroad  company  is  not  relieved  of  liability  for  breach 
of  its  contract  to  furnish  cars  to  transport  freight  by  the  fact  that  it 
used  reasonable  effort  to  procure  freight  cars.  So  held  in  Outland 
V.  Seaboard  Air  Line  Ry.  Co.  (N.  Car.),  10  R.  R.  R.  476,  33  Am.  & 
Eng.  R.  Cas.,  N.  S.,  476,  46  S.  E.  735. 

Nondelivery. — For  nondelivery  of  goods  by  a  common  carrier,  an 
act  of  God  or  the  public  enemy  is  the  only  excuse.  So  held  in  Illi- 
nois Cent.  R.  Co.  V.  McClellan,  54  111.  58. 

Misdelivery—Mistake — Fraud. — A  common  carrier  is  liable  for  loss 
of  goods  by  misdelivery,  whether  the  misdelivery  occurs  by  mistake, 
or  by  fraud  or  impositions  practiced  upon  it.  So  held  in  Little  Rock, 
etc.,  R.  Co.  V.  Glidwell.  39  Ark.  487,  18  Am.  &  Eng.  R.  Cas.  539. 

Prevented  by  Human  Agency. — For  failure  to  carry  and  deliver,  a 
common  carrier  can  not  excuse  itself  by  showing  that  through  human 
agency,  other  than  of  a  public  enemy,  not  under  its  control,  this  was 
prevented,  without  fault  on  its  part.  So  held  in  Gulf,  etc.,  Ry.  Co. 
V.  Levi,  76  Tex.  337,  13  S.  W.  191. 

Accidental  Fire. — A  loss  of  freight  by  an  accidental  fire  furnishes 
no  sufficient  excuse  to  a  common  carrier.  So  held  in  Parker  v.  Flagg, 
26  Me.  181,  ^5  Am.  Dec.  101. 
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Cause  of  Loss  or  Damage  Unknown.— ^Proof  by  a  carrier  that  the 
loss  or  damage  happened  from  some  unknown  cause  is  not  sufficient 
to  relieve  him  from  responsibility.  So  held  in  Turney  v.  Wilson,  15 
Tenn.  340. 

Carrier  Entitled  to  Premium  for  Its  Insurance. — In  Shelden  v. 
Robinson,  7  N.  H.  157,  26  Am.  Dec.  726,  it  is  said  in  the  opinion: 
"The  amount  to  be  paid  for  transportation  is  also  to  be  considered. 
.\  common  carrier  is  an  insurer,  and  entitled  to  be  paid  a  premium 
for  his  insurance.  5  Bing.  217;  4  Barn.  &  Aid.  21.  Batson  v.  Dono- 
van, 3  Taunt.  264." 

Route — Crew — Vessel — Customary  Standards  the  Measure  of  Duty. 
—But  in  Hays  v.  Kennedy,  41  Pa.  St.  378,  80  Am.  Dec.  627,  it  is  said 
in  the  opinion:  "No  man  warrants,  or  is  ever  expected  to  warrant, 
that  the  route  he  takes  iis  the  very  best,  or  that  his  crew  are  perfect, 
or  that  his  vessel  is  perfectly  secure;  he  does  his  duty  in  all  these 
particulars,  if  he  can  bear  the  test  of  the  ordinary  or  customary 
standards.  If  a  man  ships  his  goods  on  a  raft  or  flat  or  oysterboat, 
he  does  not  expect  his  warranty  to  make  them  as  secure  as  they 
would  be  in  a  first  rate  East  Indiaman,  or  the  best  Liverpool  packet." 

3.    ABSENCE  OF  NEGLIGENCE. 

a.    General  Rule. 

Where  freight  is  lost  .or  damaged  while  in  the  possession  of  a 
common  carrier,  it  can  not  escape  its  common-law  responsibility  by 
merely  proving  that  the  loss  or  damage  was  not  occasioned  by  it's 

Delaware. — Klair  v.  Wilmington  Steamboat  Co.,  4  Penn.  (Del.) 
51,  7  R.  R.  R,  821.  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  821,  54  Atl.  694. 

Illinois. — Pennsylvania  Co.  v.  Canadian  Pac.  Ry.  Co.,  107  111.  App. 
386;  Porter  v.  Chicago,  etc.,  R.  Co.,  20  111.  407. 

Missouri.— Davis  v.  Wabash,  etc.,  Ry.  Co.,  89  Mo.  340,  1  S.  W.  327; 
Hill  V.  Sturgeon  &  Rawlings,  28  Mo.  323. 

New  Jensey. — Mershon  v.  Hobensack,  22  N.  J.  L.  372. 

New  York.— Howe  v.  Oswego,  etc.,  R.  Co.,  56  Barb.  (N.  Y.)  121;* 
Ladnei^.  Griffith,  25  N.  Y.  364,  82  Am.  Dec.  360;  Mc Arthur  &  Hurlbert 
V.  Sears  (N.  Y.),  21  Wend.  189;  Merritt  v,  Earle,  31  Barb.  (N.  Y.)  38, 
29  N.  Y.  115.  86  Am.  t)ec.  292;  Miller  v.  Steam  Navigation  Co.,  10 
N.  Y.  431. 

Oregon — Oakes  v.  Northern  Pac.  R.  Co.,  20  Ore.  392,  26  Pac.  230. 

Pennsylvania.— Harrington  v,  M'Shane,  2  Watts  (Pa.)  443,  27  Am. 
Dec.  321;   Verner  v.  Sweitzer,  32  Pa.  St.  208. 

South  Carolina.— Ewart  v.  Street,  2  Bailey  (S.  Car.)  157,  23  Am. 
Dec.  131;   M'Call  v.  Brock,  5  Strob.  (S.  Car.)  119. 

Texas.— Texas  &  P.  Ry.  Co.  v.  Turner  (Tex.  Civ.  App.),  37  S. 
W.  643. 

Virginia.— Murphy  v.  Staton,  3  Munf.    (Va.)   239. 

b.    Statements  and  Illustrations  of  Rule. 

Use  of  Utmost  Care  No  Defense. — Where  freight  is  damaged  while 
in  the  possession  of  a  common  carrier,  he  can  not  escape  respgnsi- 
bility  by  proving  that  he  has  used  the  utmost  care  and  diligence. 
So  held  in  Ewart  v.  Street,  2  Bailey  (S.  Car.)  157,  23  Am.  Dec.  131. 

Usual  Care  and  Precautions. — Under  the  common  bill  of  lading, 
the  carrier  is  not  necessarily  exonerated  from  liability,  although  he 
took  the  usual  care  and  precautions  and  conveyed  the  goods  in  the 
nsual  manner.  So  held  in  Bearse  v.  Ropes  (D.  C),  Fed.  Cas.  No. 
1,192. 

Story  on  Bailments. — "Common  carriers  are  also  responsible  for 
the  wrongful  acts  of  mere  strangers,  in  regard  to  the  property  bailed 
to  them  for  transportation,  notwithstanding  they  are  not  personally, 
why  their  servants,  guilty  of  any  negligence  or  omission  of  duty; 
tor  the  case  is  not  within  the  exception   of  the  act  of   God,   or  of 
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the  public  enemy.  *  *  ♦  Thus,  carriers  are  liable  for  a  loss  by  an 
accidental  fire  or  conflagration  in  a  city,  while  the  goods  are  in  their 
custody."     Story  on  Bailments  (9th  Ed.),  §  507. 

Fire  Caused  by  Explosion  of  Boiler  of  Another  Steamboat. — In 
McCall  V,  Brock,  5  Strob.  (S.  Car.)  119,  it  is  held,  that  a  loss  by  fire, 
which,  occurring  in  another  boat,  renders  a  common  carrier  liable, 
will  render  him  equally  so  if  he  carries  in  a  steamboat,  even  though 
the  loss  be  caused  by  an  explosion  of  its  boiler — and  this  without  any 
regard  to  his  diligence  or  negligence. 

Vessel  Stranded — Light  upon  Stranded  Boat  Mistaken  for  Beacon 
Light. — In  an  action  against  the  owners  of  a  steamboat  as  common 
carriers,  it  appeared  that  the  boat  stranded  in  entering  a  harbor  in 
the  night  time,  in  consequence  of  the  master  mistaking  a  light  upon 
a  stranded  vessel  for  a  light  usually  exhibited  by  the  keeper  of  the 
beacon  light,  by  reason  of  which  loss  of  freight  was  sustained;  it 
was  held,  that  defendants  were  liable;  and  that  proof  of  the  utmost 
vigUance  and  care  on  the  part  of  the  master  was  irrelevant  and  in- 
admissible in  defense  of  the  action.  McArthur  &  Hurlbert  v.  Scars 
(N.  Y.),  21  Wend.  189. 

Resistless  Conflagration  —  Highway  Robbery.  —  In  Chevallier  v. 
Straham,  2  Tex.  115,  47  Am.  Dec.  639,  it  is  said  in  the  opinion:  "He 
(a  common  carrier)  is  liable  not  only  for  losses  occasioned  by  secret 
theft  or  embezzlement,  but  for  those  inflicted  by  highway  robbery, 
by  the  spoliation  and  outrages  of  mobs,  rioters  and  insurgents.  The 
most  resistless  and  destructive  conflagration,  if  occasioned  by  human 
agency,  without  any  negligence  whatever  on  the  part  of  the  carrier, 
will  furnish  no  valid  ground  of  exemption.  Story  on  Bailments,  p. 
338." 

4.    OBLIGATIONS  NOT  DEPENDENT  UPON  CONTRACT. 

The  obligations  of  a  common  carrier  are  not  dependent  upon  con- 
tract. They  are  imposed  by  the  law,  from  the  public  nature  of  the 
carrier's  employment.  Hannibal,  etc.,  R.  Co.  v.  Swift,  12  Wall. 
(U.  S.)  262;  Gait  v.  Adams  Express  Co.,  MacArthur  &  M.  (D.  C.) 
124. 

Status  Not  Affected  by  Agreement. — The  law  determines  the  char- 
acter of  the  occupation  of  expressmen,  and  it  assigns  to  them  the 
liabilities  of  common  carriers;  and  this  status  is  not  affected  by  an 
agreement  between  the  parties  that  they  are  not  carriers  but  "for- 
warders." So  held  in  Gait  v,  Adams  Express  Co.,  MticArthur  &  M. 
(D.  C.)  124. 

Compensation — Absence  of  Express  Agreement. — There  need  be 
no  particular  agreement  for  hire  to  render  a  common  carrier  liable, 
for,  where  there  is  none,  the  carrier  may  have  a  quantum  meruit  for 
it.    So  held  in  Allen  v.  Sewall  (N.  Y.),  2  Wend.  327. 

5.    DELIVERY  TO  CARRIER. 

The  goods  must  be  delivered  to  and  be  accepted  by  the  common 
carrier,  as  such,  in  order  that  its  liability  as  an  insurer  may  attach. 
Pittsburg,  etc.,  Ry.  Co.  v,  Barrett  &  Walton,  36  Ohio  St.  448,  3  Am. 
&  Eng.  R.  Cas.  256. 

Coat  Delivered  to  Stage  Driver  by  Person  Not  a  Passenger — Re- 
fusal to  Put  on  Waybill. — In  Blanchard  v,  Isaacs,  3  Barb.  (N.  Y.) 
389,  it  appeared  that  a  coat  was  delivered  to  the  driver  of  a  stage 
coach,  by  a  person  not  a  passenger,  to  be  delivered  to  another,  in  a 
different  place,  but  nothing  was  paid  for  the  transportation  of  the 
coat,  and  the  driver  refused  to  put  it  on  the  waybill,  saying  he  had 
no  right  to  do  so,  and  there  was  no  proof  that  the  coat  ever  came 
to  the  possession  of  the  proprietor  of  the  stage,  or  any  of  his  agents. 
It  was  held,  that  there  was  no  delivery  of  the  coat  to  such  proprie- 
tor; and  that  he  was  not  responsible,  as  a  common  carrier,  for  its 
loss. 
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6.   POSSESSION  AS  CARRIER. 

A  common  carrier  can  be  held  responsible  as  such  with  respect  to 
eoods  in  its  possession  only  so  long  as  there  remains  something 
necessary  to  be  done  or  to  happen  in  order  to  terminate  its  liability 
as  carrier,  Louisville  &  N.  R.  Co.  v.  Cowherd,  120  Ala.  51,  23  So. 
793;  Mobile  &  G.  R.  Co.  v,  Prewitt.  46  Ala.  63,  7  Am.  Rep.  586; 
Tallasscc  Falls  Mfg.  Co.  v.  Western  R.  Co.,  128  Ala.  167,  29  So.  203; 
Tackson  r.  Sacramento  Valley  R.  Co.,  23  Cal.  269;  American  Express 
Ct).  r.  Hockett.  30  Ind.  250;  State  v.  Creeden,  78  Iowa  556,  43  N.  W. 
673;  Xorway  Plains  Co.  v.  Boston  &  Maine  R.  R.,  67  Mass.  262,  61 
Am.  Dec.  423;  Burnell  v.  New  York  Cent.  R.  Co.,  45  N.  Y.  184,  6  Am. 
Rep.  61;  Mierson  v,  Hope,  2  Sweeny  (N.  Y.)  561;  Van  Horn  v.  Ker- 
mit,  4  E.  D.  Smith  (N.  Y.)  453. 

In  Transitu. — A  common  carrier  is  liable  as  such  only  while  the 
frciffht  is  in  transitu.  So  held  in  Mobile  &  G.  R.  Co.  v.  Prewitt,  46 
Ala.  63,  7  Am.  Rep.  586. 

Can  of  Initial  Carrier  Delivered  by  Connecting  Carrier  to  Con- 
signee to  Be  Unloaded — Carrier's  Liability  Suspended. — Where  rail- 
road cars  containin/?  freight  are  shipped  over  a  connecting  line  of 
railroad  to  a  certain  point,  to  be  delivered  to  the  consignee  of  the 
goods  to  be  unloaded,  after  which  the  carrier  is  again  to  take  the 
c^rs  to  its  yards  for  storage  and  keep  them  there  until  called  for,  the 
liability  of  the  carrier  as  an  insurer  of  the  cars  will  be  suspended 
during  the  time  of  such  stoppage,  during  which  it  has  no  control  of 
the  cars,  and  will  not  again  attach  until  after  the  cars  have  been 
unloaded  and  made  ready  for  removal  to  the  place  of  storage.  So 
held  in  Peoria  &  P.  U.  Ry.  Co.-t/.  United  States  Rolling  Stock  Co., 
136  111.  643,  27  N.  E.  59. 

Cars,  Delivered  by  Carrier,  Placed  by  Consignee  on  Private  Track 
— Lms  by  Fire. — In  East  St.  Louis  Connecting  Ry.  Co.  v,  Wabash, 
etc.,  Ry.  Co.,  123  111.  594,  15  N.  E.  45,  it  appeared  that  plaintiff  de- 
livered cars  to  the  defendant  carrier,  to  be  delivered  to  a  manufac- 
turinjf  company,  and  they  were  so  delivered,  and  such  company 
received  the  cars  of  the  carrier  and  placed  t]|^m  upon  an  independent 
track  of  its  own,  out  of  defendant's  reach,  and  where  defendant  could 
not  rescue  them  from  danger,  and  they  were  destroyed  by  fire  while 
there.    It  was  held,  that  defendant  was  not  liable  for  the  loss. 

Bringing  Back  Price  of  Freight  Sold  by  Carrier  for  Shipper — 
Usage  of  Trade  on  Western  Waters. — Where  the  owners  of  a  steam- 
boat took  oroduce  to  be  carried  and  sold  by  them,  for  a  certain 
freight,  and  were  bringing  back  in  the  same  vessel  the  money  which 
they  obtained  on  the  sale  of  the  produce,  when  the  vessel  and  the 
money  were  accidentally  consumed  by  fire,  it  was  held,  that  under 
the  usage  of  trade  on  the  western  waters,  they  were  acting  as  com- 
m«^n  carriers  in  going,  as  factors  in  selling  the  produce,  and  as  com- 
ni-'ni  carriers   in  bringing  back  the  money;  and  were   liable   for  its 

1  ♦ss,  notwithstanding  the  accident.    So  held  in  Harrington  v.  M'Shane, 

2  Watts  (Pa.)  443.  27  Am.  Dec.  321. 

Return  Transportation  of  Empty  Tanks  to  Shippers  of  Oil — Ab- 
sence of  Bill  of  Lading  and  Special  Compensation. — In  Spears  v. 
Lake  Shore  &  M.  S.  R.  Co..  67  Barb.  (N.  Y.)  513,  it  appeared  that 
defendant  was  one  of  the  companies  forming  a  continuous  and  con- 
necting line  of  railroads  from  T.  to  B.,  engaged  in  the  business  of 
transporting  oil  and  other  freight  from  the  former  to  the  latter 
place;  that,  by  an  arrangement  between  such  companies,  cars  loaded 
with  freight  were  run  from  each  terminus  over  the  whole  length  of 
such  line;  that  plaintiffs,  being  shippers  of  oil,  at  T.,  provided  and 
turnished  wooden  tanks  of  their  own,  suitable  for  holding  oil  to  be 
transported  over  such  line;  that,  by  an  arrangement  between  them 
and  one  of  such  companies,  such  tanks  were  placed  on  platform  cars 
belonging  to  that  company,  and  fastened  thereto,  for  safety,  but  they 
were  to  remain  the  property  of  the  plaintiffs;  that  cars,  with  tanks 
thereon,  filled  with  oil  belonging  to  the  plaintiffs,  were  run  between 
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T.  &  B.;  that  after  the  tanks,  were  emotied  of  their  contents,  at  B, 
the  cars,  with  the  empty  tanks  thereon,  were,  by  the  same  line,  re- 
turned to  T.;  th^t  the  carriers  furnished  the  plaintiffs  with  a  bill  cf 
lading,  for  each  shipment  of  oil,  specifying  the  quantity  of  oil.  bat 
no  mention  was  made  of  the  tanks  themselves;  that  no  bill  of  ladinz 
was  furnished  on  the  return  of  the  empty  tanks;  that  no  considera- 
tion was  paid  for  the  transportation  of  such  empty  tanks,  inde- 
pendent of  that  paid  for  the  transportation  of  the  oil  from  T.  to  B.; 
that  there  was  no  special  arrangement  made  as  to  the  return  trans- 
portation; and  that  two  of  the  tanks,  while  being  carried  on  such 
line  to  B.,  on  that  part  of  the  line  owned  and  operated  by  defendant, 
were,  with  their  contents  burned  up  and  destroyed.  It  was  held, 
that  the  railroad  companies  assumed,  as  to  the  tanks,  the  unre- 
stricted liabilities  of  common  carriers. 

Goods  Taken  from  Cars  and  Placed  in  Carrier's  Warehouse  for 
Reshipment — Fire. — Where  a  common  carrier  takes  goods  being 
transported  by  it  from  the  cars,  and  places  them  in  a  warehouse  for 
reshipment,  and  they  are  there  destroyed  by  fire,  the  goods  are  still 
in  transit,  and  the  carrier's  liability  as  an  insurer  continues,  and  it  is 
liable  for  the  loss.  So  held  in  Merchants'  Despatch  Tr.  Co.  v.  Kahn, 
76  111.  520. 

7.    SELECTION  OF  IMPROPER  CONNECTING  CARRIER. 

Where  a  common  carrier  wrongfully  substitutes  another  connect- 
ing carrier  for  the  one  named  in  the  shipping  contract,  it  becomes  an 
insurer  for  the  substituted  carrier,  and  liable  as  such  for  loss  of  or 
injury  to  the  freight  while  in  the  latter's  possession.  Georgia  R.  Co. 
V.  Cole  &  Co..  68  Ga.  623;  Dunsett  v.  Wade,  3  111.  285;  Merchants' 
Despatch  Tr.  Co.  v.  Kahn.  76  111.  520;  Goodrich  v.  Thompson,  27  X. 
Y.  Supr.  Ct.  75:  Hernsfield  v.  Adams,  19  Barb.  (N.  Y.)  577;  Hinckley 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  56  N.  Y.  429;  Johnson  v.  New 
York  Cent.  R.  Co..  33  N.  Y.  610,  88  Am.  Dec.  416. 

Another  Method  of  Forwarding  Substituted  for  Contract  Method 
— Where  a  carrier,  as  fopwarding  agent  of  the  shipper,  adopts  any 
method  other  than  that'^pecified  in  its  contract  for  forwarding  the 
freight,  it  becomes  an  insurer  for  any  injury  that  may  result  by  rea- 
son of  such  unauthorized  conduct.  So  held  in  Pinney  z>.  Providence 
Loan  &  Investment  Co.,  106  Wis.  394,  82  N.  W.  285. 

Another  Substituted  for  Connecting  Carrier  Named  in  Bill  of  Lad- 
ings—A common  carrier  who  unjustifiably  substitutes  another  con- 
necting carrier  for  the  one  named  in  the  bill  of  lading,  becomes 
insurer  for  the  substituted  carrier,  and  liable  for  loss  of  the  goods 
while  in  the  latter's  possession,  even  by  inevitable  casualties.  So 
held  in  Louisville  &  N.  R.  Co.  v.  Odil.  96  Tenn.  61.  33  S.  W.  611. 

Attempt  to  Perform  Contract  in  Manner  Di£Ferent  from  Carrier's 
Undertaking. — If  a  common  carrier  attempts  to  perform  his  con- 
tract in  a  manner  different  from  his  undertaking,  he  becomes  an  in- 
surer for  the  absolute  delivery  of  the  freight,  and  can  not  avail 
himself  of  any  exceptions  made  in  his  behalf  in  the  contract.  So  held 
in  Dunsett  v.  Wade,  3  111.  285. 

II.    LIMITATIONS    OF    AND    EXCEPTIONS    TO    GENERAL 

RULE. 

1.    INHERENT   INFIRMITIES   OF   GOODS. 

a.    General  Rule. 

Common  carriers  are  not  insurers  that  goods  shall  reach  their 
destination  in  the  same  condition  in  which  they  were  shipped:  and 
they  are  not  liable  for  ordinary  wear  and  tear  of  goods  in  the  course 
of  transportation,  or  for  their  ordinary  loss,  deterioration  in  quan- 
tity or  quality  in  the  course  of  the  trip,  or  from  inherent  natural 
infirmity  and  tendency  to  damage. 
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United  States.— Jan ney  v.  The  Tudor  Co.,  3  Fed.  Rep.  814;  Lamb 
V.  Parkman,  Fed.  Cas.  No.  8,020;  Lawrence  v.  The  Lieutenant  Ad- 
miral Callomberg,  Fed.  Cas:  No.  8,139;  Nelson  v.  Woodruff,  66  U. 
S.  U  Black)  156;  Ship  Howard  v.  Wissman,  59  U.  S.  231. 

Arkansas-— Little  Rock,  etc.,  Ry.  v.  Talbot  &  Co..  47  Ark.  97,  14 
S.  W.  471. 

Delaware. — Klair  v.  Wilmington  Steamboat  Co.,  4  Penn.  (Del.) 
51,  7  R.  R.  R.  821,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  821;  Truax  v,  Phila- 
delphia. W.  &  B.  R.  Co.,  3  Houst.  (Del.)   233. 

Georgia. — Brown  v,  Clayton,  12  Ga.  564;  Georgia  R.  Co.  v,  John- 
son, 113  Ga.  589.  38  S.  E.  954. 

Illinoia.— Illinois  Cent.  R.  Co.  v.  McClellan,  54  111.  58;  Ohio  & 
Miss.  R.  Co.  V.  Dunbar,  20  111.  623. 

Indiana. — Louisville,  etc.,  Ry.  Co.  v,  Nicholai,  4  Ind.  App.  119,  30 
X.  E.  424. 

Iowa.— Beard  v.  Illinois  Cent.  Ry.  Co.,  79  Iowa  518,  44  N.  W.  800. 

Kentucky.— Parley  v,  Lavary,  107  Ky.  523,  54  S.  W.  840;  Hall  & 
Co.  V.  Renfro,  60  Ky.  51. 

Massachusetts. — Evans  v,  Fitchburg  R.  Co.,  Ill  Mass.  142. 

MississippL — Chicago,  etc.,  R.  Co.  v.  Abels,  60  Miss.  1017,  21  Am. 
&  Eng.  R.  Cas.  105;  Louisville,  etc.,  Ry.  Co.  v.  Bigger,  66  Miss.  319, 
6  So.  234. 

New  Hampshire.— Fancher  v.  Wilson,  68  N.  H.  338,  38  Atl.  1002; 
Rixford  v.  Stnith,  52  N..H.  355,  13  Am.  Rep.  42. 

Ohio. — ^American  Express  Co.  v.  Smith,  33  Ohio  St.  511,  31  Am. 
Rep.  561;  Toledo  &  Ohio  Cent.  Ry.  Co.  v,  Arabach,  10  Ohio  C.  Ct. 
Rep.  490,  6  O.  C.  D.  574. 

Virginia.— Virginia  &  T.  R.  Co.  v.  Sayers,  26  Gratt.  (Va.)  328. 

West  Virginia. — Baltimore,  etc.,  R.  Co.  v.  Morehead,  5  W.  Va. 
293;  McGraw  v.  Baltimore  &  O.  R.  Co.,  18  W.  Va.  361,  41  Am.  Rep. 
696,  9  Am.  &  Eng.  R.  Cas.  188. 

b.   Statements  and  Illustrations  of  Rule. 

A  common  carrier  is  not  responsible  for  a  loss  of  perishable  prop- 
erty which  results  from  the  nature  of  the  property  itself.  So  held 
in  .\merican  Express  Co.  v.  Smith,  33  Ohio  St.  511,  31  Am.  Rep. 
561. 

In  Evans  v.  Fitchburg  R.  Co.,  Ill  Mass.  142,  it  is  said  in  the 
opinion:  "According  to  the  established  rule  as  to  the  liability  of  a 
common  carrier,  he  is  understood  to  guarantee  that  (with  the  well- 
known  exceptions  of  the  act  of  God  and  of  public  enemies)  the 
Roods  intrusted  to  him  shall  seasonably  reach  their  destination,  and 
that  they  shall  receive  no  injury  from  the  manner  in  which  their 
transportation  is  accomplished.  But  he  is  not,  necessarily  and  under 
all  circumstances,  responsible  for  the  condition  in  which  they  may 
be  found  upon  their  arrival.  The  ordinary  and  natural  decay  of 
fruit,  vegatables  and  other  perishable  articles,  the  fermentation,  evap- 
oration or  unavoidable  leakage  of  liquids,  the  spontaneous  combus- 
tion of  some  kinds  of  goods,  are  matters  to  which  the  implied 
oblijfation  of  the  carrier,  as  an  insurer,  does  not  extend.  Story  on 
Bailments,  33,  a,  576.  He  is  liable  for  all  accidents  and  mismanage- 
ment incident  to  the  transportation  and  to  the  means  and  appliances 
by  which  it  is  effected;  but  not  for  injuries  produced  by,  or  resulting 
from,  the  inherent  defects  or  essential  qualities  of  the  articles  which 
he  undertakes  to  transport.  The  extent  of  his  duty  in  this  respect  is 
to  take  all  reasonable  care  and  use  all  proper  precautions  to  prevent 
such  injuries,  or  to  diminish  their  effect,  as  far  as  he  can,  but  his 
"Ability,  in  such  cases,  is  by  no  means  that  of  an  insurer.*' 

Or^nary  Wear  and  Tear  of  Goods. — A  common  carrier  is  not  re- 
sponsible for  ordinary  wear  and  tear  and  chafing  of  the  goods  in  the 
course  of  their  transportation,  or  for  their  ordinary  loss  or  deteriora- 
tion in  quantity  or  quality,  or  for  any  inherent  infirmity  or  tendency 
to  damage,  depreciation  or  decay.     So  held  in  Klair  v.  Wilmington 
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Steamboat  Co.,  4  Penn.  (Del.)  51,  7  R.  R.  R.  821,  30  Am.  &  Eng.  R. 
Cas..  N.  S.,  821,  54  Atl.  694. 

Explosion — Fermentation — Putrefaction — Dissolution — Spontaneous 
Combustion — Growth. — In  Rixford  v.  Smith,  52  N.  H.  355.  13  Am. 
Rep.  42,  it  is  said  in  the  opinion:  "Not  only  is  the  owner  of  chat- 
tels sent  by  a  common  carrier  not  insured  by  the  carrier  against 
their  explosion  (Parrot  v.  Wells,  15  Wall.  524),  fermentation,  putre- 
faction, dissolution,  spontaneous  combustion,  jjrrowth,  decay,  disease, 
or  death,  but  he  may  be  liable  to  the  carrier  for  damaj^e  caused  by 
such  natural  processes." 

Leakage  from  Barrels — Customary  Use. — In  Nelson  v.  Woodruff, 
66  U.  S.  (1  Black  156)  156,  it  is  held,  that  a  common  carrier  is  not 
responsible  for  leakage  from  barrels,  if  they  are  such  .as  are  com- 
monly used  for  similar  purposes,  and  became  unfitted  to  hold  their 
contents  from  causes  connected  with  the  nature  and  condition  of  the 
article  which  the  carrier  could  not  control. 

Cargo  of  Baled  Cotton — Moisture  Received  Prior  to  Lading.— The 
responsibility  of  the  common  carrier  does  not  extend  to  damages 
resulting  to  a  cargo  of  cotton  in  bales,  from  moisture  of  the  contents 
of  the  bales  received  previous  to  the  time  of  lading,  which  could  not 
have  been  discovered  by  the  master  of  the  vessel,  and  where  the 
vessel  was  seaworthy,  and  there  was  no  subsequent  negligence  on 
the  part  of  the  master  with  respect  to  protecting  the  cotton.  So 
held  in  Choate  v.  Crowninshield  (C.  C),  Fed.  Cas.  No.  2,691. 

Lard  Shipped  in  Summer. — In  Nelson  'V.  Woodruff  (C.  C),  Fed. 
Cas.  No.  10,117,  it  is  held,  that  a  shipper  of  lard  in  the  summer 
months  takes  the  risk  of  damage  from  the  excessively  hot  weather, 
unless  some  neglect  or  fault  can  be  charged  against  the  carrier,  con- 
tributing to  the  loss. 

Leakage — ^Alcohol  Reduced  in  Strength — Failure  to  Prove  Carrier 
in  Fault. — In  Jordan  v.  American  Express  Co.,  86  Me.  225,  29  Atl. 
980,  it  is  held,  that  no  action  can  be  maintained  against  a  common 
carrier  for  hire  to  recover  damages  for  not  safely  carrying  mer- 
chandise, when  the  proof  fails  to  connect  the  carrier  with  any  fault 
touching  the  article  intrusted  to  it  for  carriage.  This  was  an  action 
against  an  express  company  for  not  safely  carrying  seven  gallons  of 
alcohol,  contained  in  tin  cans  and  boxed.  It  appeared  that  the 
carrier  receipted  for  two  boxes,  not  valued,  nor  contents  specified. 
The  boxes  were  delivered  to  the  plaintiff,  apparently  in  the  condition 
received,  except  they  were  wet,  presumably,  in  the  absence  of  proof, 
from  leakage.  There  was  np  proof  that  the  cans  were  full  when 
delivered  to  plaintiff.  The  complaint  was  that  the  alcohol  was  re- 
duced in  strength  in  transit. 

c.  Live  Stock. 

Some  authorities  make  the  broad  and  misleading  statement  that 
carriers  of  live  stock  are  not  insurers.  This  doctrine  is  based  upon 
the  rule  exempting  carriers  of  this  species  of  property  from  respon- 
sibility for  losses  due  to  the  vitality  of  the  animals.  But  this  is 
nothing  more  than  a  branch  of  the  rule  which  exonerates  a  carrier 
from  loss  of  or  injuries  to  goods  occasioned  by  their  natural  defects 
or  infirmities.  And,  subject  to  only  this  distinction,  the  risk  assumed 
by  a  carrier  of  live  stock  is  the  same  as  that  imposed  by  law  upon  a 
common  carrier  of  inanimate  freight. 

(1)    Losses  from  Vitality  of  Freight 

A  carrier  of  live  stock  cannot  be  held  responsible  for  loss  or  dam* 
age  resulting  solely  from  the  vitality  of  the  freight. 

Alabama.— South  &  North  Ala.  R.  Co.  v,  Henlein,  52  Ala.  606,  23 
Am.  Rep.  578;  East  Tenn.,  etc.,  R.  Co.  v,  Johnston,  75  Ala.  596; 
Richmond,  etc.,  R.  Co.  v.  Trousdale,  99  Ala.  389,  13  So.  23;  Western 
R.  Co.  V,  Harwell,  91  Ala.  340.  8  So.  649,  45  Am,  &  Eng.  R.  Cas. 
358. 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        189 

Note 

Arkansas-— Little  Rock,  etc.,  Ry.  Co.  v.  Talbot  &  Co.,  47  Ark.  97, 
14  S.  W.  471;  St.  Louis,  etc.,  .Ry.  v.  Lesser,  46  Ark.  236. 

California.— A^new  v.  Steamer  Contra  Costa,  27  Cal.  425,  87  Am. 
Dec.  87. 
Colorado.— Union  Pac.  R.  Co.  v.  Rainey,  19  Colo.  225,  34  Pac:  986. 
Connecticut. — Coupland  v.    Housatonic    R.    Co.,   61    Conn.    531,   23 
Atl.  870. 

Delaware. — Klair  v.  Wilmington  Steamboat  Co.,  4  Penn.  (Del.)  51, 
7  R.  R.  R.  821,  30  Am.  &  EnR.  R.  Cas.,  N.  S,  821,  54  Atl.  694. 

Georgia.— Cooper  v.  Raleigh,  etc.,  R.  Co.,  110  Ga.  659,  36  S.  E. 
240.  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  412;  East  Tenn.,  etc.,  R.  Co.  «/. 
Whittle,  27  Ga,  535,  73  Am.  Dec.  741;  Georgia  R.  Co.  v.  Beatie,  66 
Ga.  438;  Georgia  R.  Co.  v.  Spears,  66  Ga.  485,  489;  Mitchell  v,  Georgia 
R.  Co.,  68  Ga.  644. 

Illinois-— Burke  v,  U.  S.  Express  Co.,  87  111.  App.  505;  Chicago, 
etc..  Ry.  Co.  v.  Harmon,  12  111.  App.  54;  Illinois  Cent.  R.  Co.  v.  Brels- 
ford,  13  111.  App.  251;  Illinois  Cent.  R.  Co.  v.  Morrison,  19  111.  136; 
Indianapolis,  etc.,  Ry.  Co.  v.  Jurey,  8  111.  App.  160;  Ohio  &  Miss.  R. 
Co.  V.  Dunbar.  20  111.  623;  St.  Louis,  etc.,  R.  Co.  v.  Dorman,  72 
111.  504. 

Indiana. — Chicago,  etc.,  Ry.  Co.  v.  Woodward  (Ind.),  17  R.  R.  R. 
7.  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  7,  72  N.  E.  558;  Lake  Shore,  etc.,  R. 
Co.  V.  Bennett.  89  Ind.  457,  6  Am.  &  Eng.  R.  Cas.  391. 

Iowa. — German  v.  Chicago,  etc.,  R.  Co.,  38  Iowa  127;  Kinnick 
Bros.  V.  Chicago,  etc.,  Ry.  Co.,  69  Iowa  665,  29  N.  W.  772;  McCoy  v. 
Keokuk,  etc.,  R.  Co.,  44  Iowa  424;  McDaniel  v.  Chicago,  etc.,  R.  Co., 
24  Iowa  412. 

Kansas. — Kansas  Pac.  R.  Co.  v.  Reynolds,  8  Kan.  623;  St.  Louis, 
etc.,  R.  Co.  V.  Clark.  48  Kan.  321,  29  Pac.  312;  St.  Louis,  etc.,  R.  Co. 
p.  Piper,  13  Kan.  505. 

Kentucky.— Hall  &  Co.  v.   Renfro,  60  Ky.  51;  Louisville  &  N.  R. 
Co.  r.  Harned  (Ky.),  66  S.  W.  25,  1  R.  R.  R.  115,  24  Am.  &  Eng.  R. 
Cas..  N.  S,  115;  Louisville,  C.  &  L.  R.  Co.  v.  Hedger,  72  Ky.  645. 
Lomsiana. — Peters  v.  New  Orleans,  etc.,  R.  Co.,  16  La.  Ann.  222. 
Maine.— Dow  v.  Portland  Steam  Packet  Co.,  84  Me.  490,  24  Atl. 
945:  Sager  v.  Portsmouth,  etc.,  R.  Co.,  31  Me.  228,  50  Am.  Dec.  659. 

ICassachusetts. — Evans  v.  Fitchburg  R.  Co.,  Ill  Mass.  142;  Smith  v. 
Xew  Haven,  etc.,  R.  Co.,  94  Mass.  (12  Allen)  531;  Squire  v.  New 
York  Cent.  R.  Co.,  98  Mass.  239,  93  Am.  Dec.  162. 

Michigan.— Heller  v,  Chicago,  etc.,  Ry.  Co.,  109  Mich.  53,  66  N. 
W.  667. 

Minnesota.— Boehl  v.  Chicago,  etc.,  R.  Co.,  44  Minn.  191,  46  N.  W. 
333;  Lindsley  v.  Chicago,  etc.,  Ry.  Co.,  36  Minn.  539,  33  N.  W.  7; 
Moulton  V.  St.  Paul,  etc.,  R.  Co.,  31  Minn.  85,  16  N.  W.  497. 

Mississipin. — Chicago,  etc.,  R.  Co.  v.  Abels,  60  Miss.  1017,  21  Am. 
&  Eng.  R.  Cas.  105;  Illinois  Cent.  R.  Co.  v.  Scruggs,  69  Miss. 
418,  13  So.  698;  Illinois  Cent.  R.  Co.  v.  Teams,  75  Miss.  147,  21  So. 
706:  Louisville,  etc.,  Ry.  Co.  v.  Bigger,  66  Miss.  319,  6  So.  234. 

MissourL — Ballentine  v.  North  Missouri  R.  Co.,  40  Mo.  491;  Clark 
r.  St.  Louis,  etc.,  R.  Co.,  64  Mo.  440;  Crow  v.  Chicago,  etc.,  R.  Co., 
57  Mo.  App.  135;  Dawson  v,  St.  Louis,  etc.,  R.  Co.,  76  Mo.  514; 
Hancc  v.  Pacific  Express  Co.,  48  Mo.  App.  179;  Oxley  v.  St.  Louis, 
etc.,  R.  Co..  65  Mo.  629;  Rice  v.  Kansas  Pac.  R.  Co.,  63  Mo.  314;  St. 
Louis,  etc.,  R.  Co.  v.  Cleary,  77  Mo.  634. 

Nebraska. — Atchison,  etc.,  R.  Co.  v.  Washburn,  5  Neb.  117;  Black 

V.  Chicago,  etc..  R.  Co.,  30  Neb.  197,  46  N.  W.  428. 

New  Hampshire. — Rixford  v.  Smith,  52  N.  H.  355,  13  Am.  Rep.  42. 

New  Jefsey^ — l^einberg  v.  Delaware,  etc.,  R.  Co.,  52  N.  J.  L.  451, 

20  At!.  33;  Lewis  v.  Pennsylvania  R.  Co.,  70  N.  J.  L.  132,  56  Atl.  128. 

New  York. — Clarke  v.  Rochester,  etc.,  R.  Co.,  14  N.  Y.  570;  Cragin 

V.  \ew  York  Cent.  R.  Co..  51  N.  Y.  61,  10  Am.  Rep.  559;  Hayman  v. 

Philadelphia,  etc.,  R.  Co.,  8  N.  Y.  St.  Rep.  86;   Holsapple  v.  Rome, 

etc..   R.    Co.,    86    N.    Y.    275,    3    Am.  &  Eng.  R.  Cas.  487;  Mynard 
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V.  Syracuse,  etc.,  R.  Co..  71  N.  Y.  180,  27  Am.  Rep.  28;  Penn  v. 
Buffalo,  etc.,  R.  Co.,  49  N.  Y.  204;  Waldron  v.  Fargo,  170  N.  Y.  130. 

North  Carolina.— Lee  v.  Raleigh,  etc.,  R.  Co.,  72  N.  Car.  236. 

Ohio.— Welsh  v.  Pittsburg,  etc.,  R.  Co.,  10  Oho  St.  65,  75  Am. 
Dec.  490;  Wilson  v.  Hamilton,  4  Ohio  St.  722. 

Pennsylvania. — Powell  v.  Pennsylvania  R.  Co.,  32  Pa.  St.  414,  75 
Am.  Dec.  564. 

South  Carolina. — Banberg  v.  South  Carolina  R.  Co.,  9  S.  Car.  61, 
30  Am.  Dec.  13. 

Tennessee— Louisville,  etc.,  R.  Co.  v.  Wynn,  88  Tenn.  320,  14  S. 

W.  311. 

Texas.— Gulf,  etc.,  Ry.  Co.  v.  Butter,  31  Tex.  Civ.  App.  576;  Hous- 
ton, etc.,  R.  Co.  V.  Gray  (Tex.  Civ.  App.),  85  S.  W.  838;  Missouri 
Pac.  Ry.  Co.  v.  Fagan,  72  Tex.  127,  9  S.  W.  749. 

Vermont.— Kimball  v.  Rutland,  etc.,  R.  Co.,  26  Vt.  247,  62  Am.  Dec 
567. 

Virginia.- Virginia,  etc.,  R.  Co.  v,  Sayers,  26  Gratt  (Va.)  328. 

West  Virgmia.— Maslin  v,  Baltimore,  etc.,  R.  Co.,  14  W.  Va.  180. 

Wisconsin. — Ayres  v.  Chicago,  etc.,  R.  Co.,  71  Wis.  372,  37  N.  W. 
432,  5  Am.  St.  Rep.  432;  Morrison  v.  Phillips,  etc.,  Conster  Co.,  44 
Wis.  405,  28  Am.  Rep.  599. 

Viciousness. — A  railroad  company,  as  a  common  carrier,  will  not 
be  responsible  for  an  injury  to  animals  occurring  simply  from  their 
own  viciousness  or  unruliness,  while  being  transported  in  a  proper 
car.  So  held  in  Smith  v.  New  Haven,  etc.,  R.  Co.,  94  Mass.  (12 
Allen)  531. 

Injuries  Inflicted  by  Animals  upon  Each  Other. — A  common  car- 
rier is  not  liable  for  injury  inflicted  by  an  animal  upon  itself,  or 
caused  by  other  animals  in  the  same  car,  if  the  injury  results  from 
no  fault  of  the  carrier.  So  held  in  Louisville,  etc.,  Ry.  Co.  v,  Bijfger, 
66  Miss.  319,  6  So.  234. 

Injuries  from  Heat. — A  railroad  company,  although  a  common 
carrier  of  cattle,  is  not  liable  for  losses  caused  by  the  animals  dying 
or  being  injured  by  heat,  unless  they  resulted  from  the  negligence 
of  the  carrier  or  its  employees.  So  held  in  Maslin  v,  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180. 

Death  from  Meningitis — ^Loss  Due  to  Inevitable  Accident. — Where 
the  death  of  an  animal  received  by  a  common  carrier  for  transporta- 
tion was  due  to  an  attack  of  meningitis,  of  which  the  carrier  was 
not  forewarned,  and  it  did  all  in  its  power  to  protect  the  animal 
after  bein?  attacked,  the  loss  was  due  to  inevitable  accident,  and 
the  carrier  was  not  liable.  So  held  in  Klair  v,  Wilmington  Steam- 
boat Co.,  4  Penn.  (Del.)  51,  7  R.  R.  R.  821,  30  Am.  &  Eng.  R.  Gas., 
N.  S.,  821,  64  Atl.  694. 

Mules  Injured — Impossibility  of  Animals  Injuring  Themselves— 
Opinion  Evidence — Direction  of  Verdict. — ^Where  mules  are  injured 
while  being  transported  by  a  railroad  company,  there  can  be  no 
recovery  therefor  if  it  appears  that  the  train  met  with  no  accident 
was  properly  managed,  and  the  car  in  which  the  animals  were  con- 
fined was  suitable  and  properly  equipped;  and  a  verdict  should  be 
directed  for  defendant,  even  though  witnesses  testify  to  opinions  that 
the  animals  were  sd  crowded  in  the  car  that  they  could  not  have  in- 
jured themselves.  So  held  in  Illinois  Cent.  R.  Co.  v.  Teams,  75 
Miss.  147,  21  So.  706. 

Cause  of  Disease — Conflicting  Evidence— ^Liability  Dependent  upon 
Negligence — Instruction. — In  Louisville,  etc.,  R.  Co.  v,  Wathen  (Ky.), 
4  R.  R.  R.  317,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  317,  66  S.  W.  714.  it  is 
held,  that  where  the  evidence  was  conflicting  as  to  whether  the  dis- 
ease from  which  horses  died  was  caused  by  injuries  which  they 
received  while  being  carried  by  defendant  railroad,  or  by  other  causes, 
the  court  properly  instructed  the  jury  that  they  could  not  find  any 
damages  against  defendant  for  any  injury  to  or  depreciation  of  the 
stock  that  was  not  due  to  the  negligence  of  defendant,  and  this  is 
as  far  as  it  was  proper  for  the  court  to  go. 
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Suitable  Means  of  Transportation  and  Exercise  of  Due  Care. — A 

common  carrier  is  relieved  from  responsibility  for  injuries  inflicted 
by  an  animal  upon  itself,  or  caused  by  other  animals  in  the  same 
car,  if  it  shows  that  it  had  provided  suitable  means  of  transportation, 
and  exercised  that  decree  of  care  which  the  nature  of  the  property 
required.  So  held  in  Louisville,  etc.,  Ry.  Co,  v.  Bigger,  66  Miss.  319, 
6  So.  234. 

2.   ACT  OF  GOD. 

a.    General  Rule. 

The  authorities  all  agree  that  the  carrier  is  not  an  insurer  in  respect 
to  what  is  called  an  act  of  God. 

United  States. — Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U. 
S.  (3  Otto)  174;  Choate  v,  CrowinsUield  (C.  C),  Fed.  Cas.  No. 
2,691;  Dibble  v,  Morgan  (C.  C),  Fed.  Cas.  No.  3,881;  New  Jersey 
Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  (U.  S.)  344;  Pearce 
r.  The  Thomas  Newton  (D.  C),  41  Fed.  Rep.  106;  St.  John  v.  South- 
ern Express  Co.  (C.  C),  Fed.  Cas.  No.  12,228;  Strouss  v.  Wabash. 
etc..  Ry.  Co.  (C.  C),  17  Fed.  Rep.  209;  The  Maggie  Hammond,  9 
Wall  (76  U.  S.)  435;  The  Zenobia  (D.  C),  Fed.  Cas.  No.  18,209; 
Tompkins  v.  The  Dutchess  of  Ulster  (D.  C),  Fed.  Cas.  No.  14,087a. 

Alabama.— Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24  Am.  Dec. 
:i6;  Knox  v.  Rives,  Battle  &  Co.,  14  Ala.  249,  48  Am.  Dec.  97;  Louis- 
ville, etc.,  R.  Co.  V.  Cowherd,  120  Ala.  51,  23  So.  793;  Selma,  etc.,  R. 
Co.  V.  Butts  &  Foster.  43  Ala.  385,  94  Am.  Dec.  694;  Smith  v.  Western 
Rv.  of  Alabama,  91  Ala.  455,  8  So.  754*  South  &  North  Ala.  R.  Co.  v, 
Henlein.  52  Ala.  606,  23  Am.  Rep.  578;  South  &  North  Ala.  R.  Co. 
:.  Wood,  66  Ala.  167,  41  Am.  Rep.  749,  9  Am.  &  Eng.  R.  Cas. 
419;  Sprowl  v.  Kellar,  4  Stew.  &  P.  (Ala.)  382. 

Arkansas. — Kansas  City,  etc.,  R.  Co.  v.  Barnett,  69  Ark.  150,  61  S. 
\V.  919;  I^ittle  Rock,  etc.,  Ry.  Co.  v,  Talbot  &  Co.,  47  Ark.  97,  14 
S.  W.  471;  Packard  v.  Tayloc.  Cleveland  &  Co.,  35  Ark.  402,  37  Am. 
Rep.  37;  St.  Louis,  etc.,  Ry.  v.  Lesser,  46  Ark.  236. 

California. — Agnew  v.  Steamer  Contra-  Costa,  27  Cal.  425,  87  Am. 
Dec.  87;  Bohannan  v,  Hammond,  42  Cal.  227;  Hooper  v.  Wells, 
Fargo  &  Co.,  27  Cal.  11,  85  Am.  Dec.  211;  Jackson  v.  Sacramento 
Val.  R.  Co.,  23  Cal.  269;  Scammon  v.  Wells,  Fargo  &  Co.,  84  Cal. 
311,  24  Pac.  284. 

Colorado. — Blythe  v,  Denver,  etc.,  Ry.  Co.,  15  Colo.  333,  25  Pac. 
702. 

Delaware. — Klair  v.  Wilmington  Steamboat  Co.,  4  Penn.  (Del.)  51, 
T  R.  R.  R.  821,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  821,  54  Atl.  694;  Penne- 
well  V.  Cullen,   5   Har.   (Del.)   238;   Reed  v.  Wilmington  Steamboat    - 
Co..  1  Marv.   (Del.)   193;  Truax  v.  Philadelphia,  W.,  etc.,  R.  Co.,  3 
Houst.  (Del.)  233. 

Georgia. — Central  of  Georgia  Ry.  Co.  v.  Lippman,  110  Ga.  665,  36 
S.  E.  202;  Cooper  v,  Raleigh,  etc.,  R.  Co.,  110  Ga.  659,  36  S.  E.  240, 
18  .Am.  &  Eng.  R.  Cas.,  N.  S.,  412;  Dibble  v.  Brown,  12  Ga.  217,  56 
Am.  Dec.  460;  Fish  v.  Chapman  &  Ross,  2  Ga.  349,  46  Am.  Dec.  393; 
GeorRia  Railroad  v,  Beatie,  66  Ga.  438,  42  Am.  Rep.  75;  Georgia  Rail- 
road V.  Spears,  66  Ga,  485;  Southern  Express  Co.  v,  Newby,  36  Ga. 
635. 

lUinoia.— Burke  v.  U.  S.  Express  Co..  87  111.  App.  505;  Edison  v. 
Pennsylvania  Co.,  70  111.  App.  654;  Gulliver  v.  Adams  Express  Co., 
38  111  504;  Illinois  Cent.  R.  Co.  v.  McClellan,  54  111.  58;  Merchants' 
Despatch  Tr.  Co.  v.  Kahn.  76  111.  52Q;  Michigan  Cent.  R.  Co.  v.  Chi- 
cago &  Michigan,  etc.,  R.  Co.,  1  111.  App.  399;  Peoria  &  P.  U.  Ry. 
Co.  V.  United  States  Rolling  Stock  Co.,  136  111.  643,  27  N.  E.  57; 
Porter  V.  Chicago *&  R.  I,  R.  Co.,  20  111.  407;  United  States  Express 
Co.  t.  Hntchins,  67  111.  348;  Woods  v.  Devin,  13  111.  746. 

In^ana. — Louisville,  etc.,  Ry.  Co.  v.  Nicholai,  4  Ind.  App.  119,  30 
N.  E.  424;  Oh-o  &  Miss.  Ry.  Co.  v,  Yohe,  51  Ind.  181;  Pittsburg,  etc., 
R.  W.  Co.  V.  Hollowell,  65  Ind.  188;  Powers  v.   Davenport,  7   Ind. 
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497,  43  Am.  Dec.  100;  Toledo,  etc.,  R.  Co.  t/.  Tapp,  6  Ind.  App.  304, 
33  N.  E.  462;  Walpolc  v.  Bridffes,  5  Ind.  222. 

Iowa.— Hewett  v.  ChicaRO,  B.  &  Q.  Ry.  Co.,  63  Iowa  611,  19  X.  W. 
790. 

Kansas.— Kansas  Pac.  Ry.  Co.  v.  Nichols,  9  Kan.  235,  12  Am.  Rep. 
494. 

Kentucky.— Cincinnati,  etc.,  Ry.  Co.  v.  Webb,  103  Ky.  705,  46  S.  W. 
11;  Farley  v.  Lavary,  107  Ky.  523,  54  S.  W.  840;  Hall  &  Co.  v,  Rca- 
fro.  60  Ky.  51. 

Louisiana. — Dalzell  v.  Saxon.  10  La.  Ann.  280;  Thomas  r.  Sh:p 
Morning  Glory,  13  La.  Ann.  269,  71  Am.  Dec.  509. 

Maine. — Emery  v.  Hersey,  4  Me.  407,  16  Am.  Dec.  268;  Parker  i. 
FlaKR,  26  Me.  181,  45  Am.  Dec,  101;  Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228.  50  Am.  Dec.  659. 

Maryland. — Boyle  v.  Laughlin,  4  Md.  291. 

Massachusetts. — Evans  v.  FitchburR  R.  Co.,  Ill  Mass.  142;  Gage 
V.  Tirrell,  91  Mass.  299;  HastinRs  v.  Pepper,  28  Mass.  41;  Powell  :. 
Mills.  30  Miss.  231,  64  Am.  Dec.  158;  Smith  v.  New  Haven,  etc.,  R. 
Co..  94  Mass.  (12  Allen)  531;  Swetland  v.  Boston,  etc.,  R.  Co.,  102 
Mass.  276. 

Mississippi — Louisville,  etc.,  Ry.  Co.  v.  BigRer,  66  Miss.  319,  6 
So.  234;  Mobile  &  0.*R.  Co.  v,  Werner,  49  Miss.  725. 

Missouri. — Austin  v.  St.  Louis,  etc.,  Packet  Co.,  15  Mo.  App.  197; 
Ballentine  v.  North  Missouri  R.  Co.,  40  Mo.  491;  DaRRet  &  Price  : 
Shaw,  3  Mo.  264;  Davis  v.  Wabash,  etc.,  Ry.  Co.,  89  Mo.  340,  1  S.  E. 
327;  Read  v.  St.  Louis,  etc.,  R.  Co.,  60  Mo.  199;  Steamboat  Lynx  :•. 
KiuR  &  Fisher.  12  Mo,  272,  49  Am.  Dec.  135. 

Nebraska.— Black  v.  Chicago,  etc.,  R.  Co.,  30  Neb.  197,  46  N.  W. 
428;  RinRwalt  v.  Wabash  R.  Co.,  45  Neb.  760,  64  N.  W.  219. 

New  Jersey. — Mershon  v.  Hobensack,  22  N.  J.  L.  372;  New  Bruns- 
wick, etc.,  Co.  V.  Tiers,  24  N.  J,  L.  697,  64  Am.  Dec.  394. 

New  York. — Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163, 
45  N.  E.  369;  Allen  v.  Sewall  ,(N.  Y.),  2  Wend.  327;  Camden,  etc, 
Co.  V.  Belknap  (N.  Y.).  21  Wend.  354;  Cragin  v.  New  York  Cent.  R. 
Co.,  51  N.  Y.  61,  10  Am.  Rep.  559;  Heineman  v.  Grand  Trunk  Ry. 
Co.,  31  How.  Prac.  43Q;  Hollister  v.  Nowlen  (N.  Y.),  19  Wend.  234, 
32  Am.  Dec.  455;  Howe  v.  Oswego,  etc.,  R.  Co.,  56  Barb.  (X.  Y.) 
121;  McArthur  &  Hurlbert  v.  Sears  (N.  Y.),  21  Wend.  189;  Mc- 
Cormick  v.  Pennsylvania  Cent.  R.  Co.,  80  N.  Y.  353;  Mallory  v.  Tioga 
R.  Co.,  39  Barb.(N.  Y.)  488;  Merritt  v.  Earle,  31  Barb.  (N.  Y.)  35, 
29  N.  Y.  115,  86  Am.  Dec.  292;  MUler  v.  Steam  Navigation  Co..  10 
N.  Y.  431;  Patterson  v.  North  Carolina  R.  Co.,  64  N.  Car.  147;  Read 
V.  Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  426;  Robinson  v.  Cornish,  13 
N.  Y.  Supp.  577;  Sherman  v.  Wells,  28  Barb.  (N.  Y.)  403;  Waldron 
V.  Fargo,  170  N.  Y.  130. 

North  Carolina.— Harr ell  &  Co.  v,  Owens,  18  N.  Car.  273;  Thomas 
V.  Southern  Ry.  Co..  131  N.  Car.  590,  42  S.  E.  543,  6  R,  R.  R  860, 
29  Am.  &  Eng.  R.  Cas.,  N.  S.,  860. 

Ohio.— Welsh  v.  Pittsburg,  etc.,  R.  Co.,  10  Ohio  St.  65,  75  Am. 
Dec.  490. 

Oregon. — Oakes  v.  Northern  Pac.  R.  Co.,  20  Ore.  392,  26  Pac.  230. 

Pennsylvania.- Beckham  &  Johnson  v.  Shouse,  5  Rawl.  (Pa.)  179. 
28  Am.  Dec.  653;  Eagle  v.  White,  6  Whart.  (Pa.)  505,  37  Am.  Dec. 
434;  Harrington  v.  M'Shane,  2  Watts  (Pa.)  443,  27  Am.  Dec.  321; 
Hart  V.  Allen  &  Grant,  2  Watts  (Pa.)  117;  Hays  v.  Kennedy,  41  Pa. 
St.  378,  80  Am.  Dec.  627;  Long  v.  Pennsylvania  R.  Co.,  147  Pa.  St. 
343,  23  Atl.  459;  Morrison  v.  Davis  &  Co.,  20  Pa.  St.  171,  57  .\m. 
Dec.  695;  Verner  v.  Sweitzer,  32  Pa.  St.  208;  Willock  t/.  Pennsylvama 
R.  Co.,  166  Pa.  St,  184.  30  Atl.  948. 

South  Carolina.— Campbell  v.  Morse,  1  Harp.  (S.  Car.)  468;  Charles- 
ton &  C.  Steamboat  Co.  v.  Bason,  1  Harp.  (S.  Car.)  262;  Cook  v. 
Gourdin,  2  Nott.  &  McC.  (S.  Car.)  119;  Harrington  v,  Lyles,  2  Xott 
&  McC.   (S.  Car.)   88;   M'Call  v.  Brock,  5  Strob.   (S.  Car.)  88,  119; 
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Porcher  v.  Northeast  R.  Co..  14  Rich.  (S.  Car.)  181;  Reaves  v.  Water- 
man, 2  S.  Car.  197;  Slater  v.  South  Carolina  Ry.  Co.,  29  S.  Car.  96, 
6  S.  E,  936;  Smyrl  v.  Niolon,  2  Bailey  (S.  Car.)  421,  23  Am'.  Dec. 
146. 

TeiuiCMee. — ^Jones  &  Kimbro  v.  Walker,  13  Tenn.  (5  Yerg.)  427; 
Lewis  k  Co.  v.  Ludwick,  46  Tenn.  (6  Coldw.)  368;  Louisville,  N. 
Sl  G.  S,  R.  Co.  V.  Katzenberger,  84  Tenn.  (16  Lea)  380;  Nashville, 
etc.,  R.  Co.  V.  David,  6  Heisk.  (Tenn.)  261;  Nashville,  etc.,  Ry.  Co. 
V.  Stone  &  Haslett,  112  Tenn.  348,  351,  79  S.  W.  1031;  Nashville  & 
C.  R.  Co.  V.  King,  53  Tenn.  (6  Heisk.)  269;  Nashville,  etc.,  R.  Co.  v, 
Lillic,  112  Tenn.  331,  78  S,  W.  1055;  Southern  Express  Co.  v.  Glenn 
&  Sons,  84  Tenn.  472;  Turney  v.  Wilson,  15  Tenn.  340;  Watson  v. 
Memphis  &  Charleston  R.  Co.,  56  Tenn.  255. 

Texa8.^Arnold  v,  Jones,  26  Tex.  335,  8  Am.  Dec.  617;  Chevallier 
V.  Straham,  2  Tex.  115,  47  Am.  Dec.  639;  Gulf,  etc.,  Ry.  Co.  v,  Comp- 
ton  (Tex.  Civ.  App.),  38  S.  W.  220;  Gulf,  etc.,  Ry.  Co.  v.  Levi,  12  S. 
\V.  677;  International,  etc.,  R.  Co.  v.  Bergman  (Tex.  Civ.  App.),  64 
S.  W.  999;  Navigation  Co.  v,  Dwyer,  29  Tex.  376. 

Vermont.— Day  v.  Ridley,  16  Vt.  48,  42  Am.  Dec.  489. 

Virginia. — Herring  v.  Chesapeake,  etc.,  R.  Co.,  101  Va.  778,  45  S. 
E.  322.  9  R.  R.  R.  262,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  262;  Murphy  v, 
Suton.  3  Munf.  (Va.)  239. 

West  Virginia. — Baltimore,  etc.,  R.  Co.  v.  Morehead,  5  W.  Va.  293; 
McGraw  v.  Baltimore,  etc.,  R.  Co.,  18  W.  Va.  361,  41  Am.  Rep.  696, 
9  Am.  &  Eng  R.  Cas.  188;  Maslin  v.  Baltimore,  etc.,  R.  Co.,  14  W. 
Va.  180. 

Wiflconsin. — Klauber  v.  American  Express  Co.,  21  Wis.  21,  91  Am. 
Dec.  452. 

England. — Coggs  v.  Bernard,  2  Ld.  Raym.  (Eng.)  909;  Foward  v, 
Pittard,  1  D.  &  E.  (Eng.)  27. 

b.    Statements  and  Illustrations  of  Rule. 

A  common  carrier  can  not  be  held  liable  for  negligence  if  he  is 
prevented  from  performing  his  duty  by  an  act  of  God.  So  held  in 
Ballcntinc  v.  North  Missouri  R.  Co.,  40  Mo.  491. 

By  the  phrase,  "act  of  God,"  is  meant  all  inevitable  accidents.  So 
held  in  Walpole  v.  Bridges,  5  Ind.  222. 

Storm  the  Proximate  Cause. — ^Whei-e  a  storm  was  the  proximate 
cause  of  injury  to  freight,  the  carrier  is  not  liable.  So  held  in  Her- 
ring V,  Chesapeake  &  W.  R.  Co.,  101  Va.  778,  9  R.  R.  R.  262,  32  Am. 
&  Eng.  R.  Cas..  N.  S.,  262,  45  S.  E.  322. 

Wagon  Blown  from  Freight  Platform  by  Whirlwind.— In  Gulf, 
Mc,  Ry.  Co.  V,  Compton  (Tex.  Civ.  App.),  38  S.  W.  220,  it  appeared 
that  plaintiff  delivered  to  defendant  common  carrier  a  wagon  to  be 
transported  to  another  town;  that  it  was  placed  upon  the  platform 
customarily  used  for  loading  wagons,  etc.,  on  the  cars;  and  that 
during  the  night  the  wagon  was  blown  off  the  platform  by  a  whirl- 
wind, and  injured,  resulting  in  delay  in  the  shipment.  It  was  held, 
that  the  carrier  was  not  liable  for  the  delay. 

Unprecedented  Storm — Failure  to  Protect  Goods  after  Notice  of 
Danger. — ^To  establish  a  common  carrier's  liability  for  freight  lost  in 
an  unprecedented  storm,  plaintiff  must  show  that,  by  ordinary  pru- 
dence* the  carrier  could  have  protected  the  goods  after  it  had  notice 
<;?{  the  danger.  So  held  in  International  &  G.  N.  R.  Co.  v,  Bergman 
<Tex.  Civ.  App.),  64  S.  W.  999. 

Carrier  Receiving  Goods  during  Storm. — But  in  New  Brunswick, 
«tc..  Co.  y.  Tiers.  24  N.  J.  L.  697,  64  Am.  Dec.  394,  it  is  held  that 
the  doctrine  that  where  both  parties  are  guilty  of  negligence  ther*. 
can  be  no  recovery  does  not  apply  to  the  owner  of  goods  delivering 
them  to  a  carrier  during  a  storm,  in  which  it  may  be  difficult  for  the 
earner  to  protect  them.  If  the  carrier  consents  to  receive  them,  he 
la  liable  for  all  injury  after  delivery. 
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Cars  Blown  from  Track  by  Storm — Fire  from  Stove  or  Lamp— Im- 
possibility of  Saving  Express  Matter. — In  Blythe  v.  Denver,  etc.,  Ry. 
Co.,  15  Colo.  333,  25  Pac.  702,  it  appeared  that  the  express  car  con- 
taining the  package  whose  value  was  sued  for,  with  three  others,  were 
blown  from  the  track  by  a  violent  gale  of  wind,  into  such  a  position 
that  all  the  freight  must  have  been  thrown  into  one  corner,  at  the 
top  of  the  car;  that  the  car  was  immediately  set  on  fire  by  the  stove 
or  lamp  therein,  and  so  quickly  consumed  that  the  messenger  es- 
caped with  difficulty;  that  the  wind  was  so  violent  as  to  make  it 
almost  impossible  to  stand  or  walk  at  the  time;  and  that  the  package 
could  not  have  been  rescued  by  the  exercise  of  proper  exertion.  It 
was  held,  that  the  finding  of  the  jury  that  the  act  of  God  was  the 
proximate  cause  of  the  loss,  and  that  there  was  no  negligence,  was 
fully  warranted  by  the  evidence. 

Distant  Fire  Diverted  by  Sudden  Gust  of  Wind — Destruction  of 
Freight. — In  Miller  v.  Steam  Navigation  Co.,  10  N.  Y.  431,  it  is  held 
that  destruction  of  freight  by  an  accidental  fire,  not  caused  by  light- 
ning, is  not  the  act  of  God,  so  as  to  excuse  a  carrier,  although  the 
proximate  cause  of  the  burning  of  the  goods  in  his  charge  was  a 
sudden  gust  of  wind  diverting  the  course  of  a  distant  fire  so  as  to 
drive  the  flames  in  the  direction  of  and  upon  them. 

Fires  from  Other  Causes  than  Lightning— Spontaneous  Combus- 
tion.— In  Chevallier  v.  Straham,  2  Tex.  115,  47  Am.  Dec.  639,  an  action 
against  a  common  carrier  for  the  value  of  cotton  destroyed  by  fire 
while  in  defendant's  possession,  it  is  said  in  the  opinion:  '*Had  a 
storm  arisen  and  driven  the  fire  with  resistless  fury  on  the  cotton. 
placed  at  a  suitable  distance  from  the  camp,  the  defendant's  liability 
might  perhaps  have  been  avoided.  But  I  have  not  found  any  au- 
thority which  shows  that  fire,  arising  from  any  other  cause  than 
lightning,  is  such  an  act  of  God  as  would  excuse  a  carrier  from  lia- 
bility. There  is  no  doubt,  however,  that  spontaneous  combustion 
would  be  so  considered." 

Extraordinary  Contingencies — Chicago  Fire — Preparation. — Com- 
mon carriers  are  not  bound  to  be  prepared  for  unusual  or  extra- 
ordinary contingencies,  such  as  the  great  Chicago  fire,  which  no 
ordinary  prudence  or  foresight  could  reasonably  foresee  or  antici- 
pate.   So  held  in  Michigan  Cent.  R.  Co.  v.  Burrows,  33  Mich.  6. 

Unknown  Snag  in  Usual  Channel  of  River — ^Loss  of  Freight— A 
loss  of  freight  caused  by  the  boat  in  which  it  is  being  transported 
running  on  an  unknown  "snag"  in  the  usual  channel  of  the  river,  is 
attributable  to  the  act  of  God,  and  the  boatman,  a  common  carrier, 
will  not  be  held  liable  for  the  loss.  So  held  in  Smyrl  v.  Niolon,  2 
Bailey  L.  (S.  Car.)    421,  23  Am.  Dec.  146. 

Concealed  Snag  in  River — Wreck  of  Flatboat. — But  in  Steele  v. 
McTyer's  Adm'r,.  31  Ala.  667,  70  Am.  Dec.  516,  it  is  held,  that  a  com- 
mon carrier  is  responsible  for  a  loss  caused  by  the  wreck  of  his 
flatboat  from  running  against  a  concealed  log  or  snag  in  the  river. 

Snow  Storm. — A  snow  storm  of  such  violence  as  to  prevent  the 
moving  of  trains  is  an  act  of  God.  So  held  in  Black  v.  Chicago, 
etc.,  R.  Co.,  30  Neb.  197,  46  N.  W.  428. 

Freezing  Weather.— Where  goods  are  frozen  while  in  transit  the 
carrier  cannot,  except  under  very  exceptional  circumstances,  escape 
liability  on  the  ground  that  the  damage  was  caused  by  an  act  of 
God. 

Alabama.— South  &  North  Ala.  R.  Co.  v.  Henlein,  52  Ala.  606,  23 
Am.  Rep.  578. 

Arkansas. — Fordyce  v.  McFlynn,  56  Ark.  424,  19  S.  W.  961;  St. 
Louis,  etc.,  Ry.  v.  Lesser,  46  Ark.  236. 

Georgia.— Cooper  v.  Raleigh  &  G.  R.  Co.,  18  Am.  &  Eng.  R.  Gas.. 
N.  S.,  412,  110  Ga.  659,  36  S.  E.  240;  Georgia  R.  Co.  v.  Spears,  66 
Ga.   485. 

Illinois. — Burke  v.  U.  S.  Express  Co.,  87  111.  App.  505;  St.  Louis 
&  S.  W.  Ry.  Co.  V.  Dorman,  72  111.  504. 
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lowa^ — McCoy  v,  Keokuk,  etc.,  R.  Co.,  44  Iowa  424. 
Kansas-^Kansas  Pac.  Ry.  Co.  v.  Nichols,  9  Kan.  235,  12  Am.  Rep. 
4*J4:   Kansas  Pac.  Ry.  Co.  v.  Reynolds,  8  Kan.  423. 

Massachusetts.— Smith  v.   New  Haven,  etc.,  R.   Co.,  94  Mass.   (12 
Alien)   531. 

Minnesota. — Lindsley  v.   Chicajfo,   etc.,   Ry.   Co.,   36    Minn.   539,   33 
X    \V.  7;     Moulton  v.   St.   Paul,   etc.,   Ry.   Co.,  31    Minn.   85,   16    N. 
W.  497. 
MissourL — Lupe  v.  Atlantic,  etc.,  R.  Co.,  3  Mo.  App.  77. 
Nebraska. — Atchison,  etc.,  R.  Co.  v.  Washburn,  5  Neb.  117. 
New  Hampshire.— Rixford  v.  Smith,  52  N.  H.  355,  13  Am.  Rep.  42. 
New  York.— Clarke  v,  Rochester,  etc.,  R.  Co.,  14  N.  Y.  570;    My- 
nsrd  V.  Syracuse,  etc.,  R.  Co.,  71  N.  Y.  180,  27  Am.  Rep.  28. 
Ohio.— Wilson  v,  Hamilton,  4  Ohio  St. '722. 

Tennessee.— Louisville  &  N.  R.  Co.  v,  Wynn,  88  Tenn.  320,  14  S. 
W.  311. 

Texas.- Missouri  Pac.  R.  Co.  v,  FaRan,  72  Tex.  127,  9  S.  W.  749; 
Missouri  Pac.  Ry.  Co.  v.  Karris,  67  Tex.  166,  2  S.  W.  574. 

Vermont- — Kimball  v.    Rutland,   etc.,   R.    Co.,   26   Vt.    247,   62   Am. 
FA'C.  567. 
West  Virginia.- Maslin  v.  Baltimore,  etc.,  R.  Co.,  14  W.  Va,  180. 
Wisconsin.— Ayres  v.  Chicago,  etc.,  R.  Co.,  71  Wis.  372,  37  N.  W. 
4 :j2.  5  Am.  St.  Rep.  432. 

Goods  Frozen — Absence  of  Previous  Fault. — But  where  the  goods 
ire  frozen,  the  carrier  is  not  responsible,  if  it  has  been  guilty  of  no 
previous  negligence  or  misconduct,  by  which  such  loss  or  damage 
may  have  been  occasioned.  So  held  in  McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va.  361.  41  Am.  Reo.  696,  9  Am.  &  Eng.  R.  Cas.  188, 

Train  Caught  in  Bliszard — Cattle  Frozen. — And  in  Jones  v.  Minne- 
apolis, etc.,  R.  Co.,  91  Minn.  229,  11  R.  R.  R.  661,  34  Am.  &  Eng.  R. 
Cas..  N.  S.,  661,  97  'N.  W.  893,  it  appeared  that  plaintiff  delivered  to 
defendant  carrier  certain  cattle  to  be  transported  in  one  of  its  freight 
trains,  but  before  their  destination  was  reached  the  train  was  caught 
in  a  blizzard,  became  snowbound,  and  the  cattle  froze  to  death.  It 
was  held,  that  the  proximate  cause  of  the  loss  was  an  act  of  God, 
and  that  the  evidence  did  not  support  the  verdict,  to  the  effect  that 
defendant  was  guilty  of  negligence. 

Danger  of  Freezing — ^Assuixwtion  of  Risk  by  Shipper. — In  Swetland 
r.  Boston,  etc.,  R.  Co.,  102  Mass.  276,  it  is  said  in  the  opinion:  "A 
carrier  is  in  most  respects  an  insurer;  but  he  is  not  such  in  respect 
tr»  what  is  called  the  vis  major  or  act  of  God.  For  example,  he  does 
not  insure  against  damage  by  storm  or  lightning,  or  the  perils  of  the 
sea.  The  same  principle  has  been  held  to  apply  to  delays  in  trans- 
P<" nation  caused  by  the  freezing  of  canals  or  rivers.  Parsons  v. 
Hardy,  14  Wend.  (N.  Y.)  215;  Bowman  v.  Teale,  23  Wend.  306, 
35  Am.  Dec.  562;  Harris  v.  Rand,  4  N.  H.  259  (17  Am.  Dec.  421); 
2  Redficld  on  Railways  (3d  Ed.)  163,  164,  and  cases  cited.  Nothing 
is  required  of  him  in  respect  to  such  risks  but  the  use  of  due  care. 
If  the  owner  of  the  goods,  which  are  liable  to  be  injured  by  freezing, 
chooses  to  send  them  at  a  season  of  the  year  when  they  are  exposed 
t*^'  such  risks,  he  takes  the  risk  himself." 

Floods* — ^A  common  carrier  is  not  liable  for  loss  of  or  injuries  to 
f'eieht  which  is  caused  by  an  unprecedented  flood  which  it  could 
not  have  anticipated  or  guarded  against  by  the  exercise  of  reasonable 
care.  Memphis,  etc.,  R.  Co.  v.  Reeves,  10  Wall.  (U.  S.)  176;  Strouss 
I'  Wabash,  etc.,  Ry.  Co.  (C.  C),  17  Fed.  Rep.  209;  Wallace  v. 
Clayton,  42  Ga.  443;  Wald  v.  Pittsburg,  etc.,  R.  Co.,  162  111.  545,  44 
N*.  E.  888;  Dalzcll  v.  Saxon,  10  La.  Ann.  280;  Vail  v.  Pacific  R.  R., 
fiH  Mo.  230;  Long  r.  Pennsylvania  R.  Co.,  147  Pa.  St.  343,  23  Atl. 
439:  Morrison  v.  Davis  &  Co.,  20  Pa.  St.  171,  57  Am.  Dec.  695. 

Unprecedented  Flood.-— In  Nashville  &  C,  R.  Co.  v.  King,  53 
Tenn.  (6  Heisk.)  269,  it  is  held,  that  a  carrier  is  not  bound  to  antici- 
pate and  provide  against  an  unprecedented  flood. 
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It  is  a  complete  defense  to  an  action  against  a  common  carricr 
for  loss  of  baggasre  to  show  that  it  was  destroyed  by  a  flood  of 
such  unprecedented  character  as  could  neither  have  been  anticipated 
nor  provided  against,  and  which  amounted  to  an  act  of  God,  such 
as  the  Johnstown  flood.  So  held  in  Long  v.  Pennsylvania  R.  Co, 
147  Pa.  St.  343,  23  Atl.  459. 

Sudden  and  Unprecedented  Rise  in  River — Goods  in  Car  Injured  by 
Water. — A  common  carrier  is  not  liable  for  injuries  to  freight  in  its 
possession,  which  is  caused  by  an  act  of  God,  which  could  not  be 
anticipated  and  prevented  by  the  exercise  of  reasonable  diligence, 
as  where  the  injuries  are  caused  by  an  unprecedented  flood  in  the 
river,  rising  three  feet  higher  than  ever  known  before,  and  so  sud- 
denly, during  the  night,  that  the  railroad  track  crossing  it  was 
submerged  by  morning,  and  the  water  entered  the  freight  car  in 
which  the  goods  were  before  they  could  be  reached  and  saved.  So 
held  in  Smith  v.  Western  Ry.  of  Alabama,  91  Ala.  455,  8  So.  754. 

Train  Wrecked  at  Washout  Caused  by  Flood  from  MOldam 
Broken  by  Earthquake — Startino'  Point  -Left  by  Train  after  First 
Shock.— In  Slater  v.  South  Carolina  Ry.  Co.,  29  S.  Car.  96,  6  S.  E. 
936,  it  appeared  that  a  train  left  Augusta,  Ga.,  for  Charleston,  S.  C. 
on  schedule  time,  just  one  hour  after  the  first  shock  of  the  earth- 
quake of  August  31st,  1886,  and  ran  on  schedule  time,  without  extra 
precautions,  until  it  was  wrecked  at  a  washout  in  the  road  caused 
by  floods  from  milldams  which  were  broken  by  the  earthquake.  It 
was  held,  that  there  was  no  negligence  on  the  part  of  the  railroad. 
but  that  the  earthquake,  an  act  of  God,  was  the  sole  cause  of.  the 
accident. 

Unusual  Freshet — Raikoad  Bridge  Destroyed — Delay — ^Loss  of 
Perishable  Property— -Liability  of  Express  Company. — Even  though 
an  express  company  is  responsible  for  the  fault  or  negligence  of  a 
railroad  company  over  which  it  transports  freight,  the  fact  that  a 
bridge  of  the  railroad  was  carried  away  by  a  freshet  of  unusual 
violence  is  not  such  default  or  negligence  in  the  railroad  company 
as  will  make  the  express  company  responsible  for.  the  loss  of  perish- 
able property  caused  by  delay  made  inevitable  by  the  destruction  of 
the  bridge.  So  held  in  American  Express  Co.  v.  Smith,  33  Ohio  St. 
511.  31  Am.  Rep.  561. 

Flood — Loss  of  Freight — Absence  of  Negligence — Burden  of 
Proof. — When  a  common  carrier  shows  that  a  loss  of  freight  was 
caused  by  some  vis  major,  as  by  a  flood,. it  is  excused  without  proving 
affirmativelv  that  it  was  guilty  of  no  negligence.  So  held  in  Mem- 
phis, etc.,  R.  Co.  V.  Reeves,  10  Wall.  (U.  S.)  176. 

c.    Intervention  of  Man. 

Some  of  the  authorities  contend  that  an  act  of  God  which  will 
exempt  a  carrier  from  responsibility  for  loss  of  or  injury  to  freight 
must  be  such  a  cause  as  excludes  the  intervention  of  man  as  an 
element. 

In  New  Brunswick,  etc.,  Co.  v.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec. 
394,  it  is  said  in  the  opinion:  "If  divers  causes  concur  in  the  loss. 
the  act  of  God  being  one,  but  not  the  immediate  or  proximate  cause, 
such  act  of  God  does  not  discharge  the  carrier.  To  have  this  effect. 
it  must  be  one  exclusive  of  human  agency.  1  Term.  R.  27;  5  Binph 
217;  3  Espin.  R.  131;  5  Term.  R.  387;  6  S.  &  R.  533;  21  Wend.  190; 
15  Conn.  R.  539;  3  Story's  R.,  King  v.  Shepherd;  1  Murph.  N.  C  R- 
417;  3  Stew.  &  Port.  135;  4  do.  382;  2  Speer  197;  5  Yerger  72,  82: 
2  Bail.  R.  157;    5  Day  415;    3  Zab.  372." 

To  relieve  the  carrier,  the  act  of  God  must  be  the  direct,  imme- 
diate cause  of  the  loss,  and  without  which  it  could  not  have  occurred: 
and  all  circumstances  produced  by  human  agency  must  be  excluded. 
so  that  if  various  causes  concur  in  the  loss,  the  act  of  God  being 
one,  but  not  the  proximate  cause,  it  does  not  discharge  the  carrier. 
So  held  in  Ferguson  v.  Brent,  12  Md.  9. 
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Violence  of  Nature  Must  Be-  Exclusive  Cause. — In  Klauber  v. 
American  Express  Co.,  21  Wis,  21,  91  Am.  Dec.  452,  it  is  said  in  the 
opinion:  "Losses  *by  act  of  God/  for  which  the  carrier  is  excused, 
have  been  well  defined  to  be  'those  losses  that  are  occasioned  ex- 
clusively by  the  violence  of  nature;  by  that  kind  of  force  of  the 
elements,  which  human  ability  could  not  have  foreseen  or  prevented; 
&uch  as  li^htnin^,  tornadoes,  sudden  squalls  of  wind.' " 

Obstruction  in  River  from  Mixed  Causes — Loss  of  Vessel. — In 
Mcrritt  V,  Earle,  31  Barb.  38,  29  N.  Y.  115,  86  Am.  Dec.  292,  it  is 
held,  that  loss  of  a  vessel  occasioned  by  an  obstruction  in  a  river, 
produced  by  mixed  causes,  and  which  is  not  the  result  of  the  opera- 
ti  »n  of  natural  forces  upon  natural  objects  alone,  or  the  shores  or 
the  bottom,  is  not,  in  a  logical  or  legal  sense,  the  act  of  God. 

Direct  and  Violent  Act  of  Nature. — In  Friend  v.  Woods,  6  Gratt. 
'Va.)  189,  it  is  held,  that  an  act  of  God,  which  will  relieve  a  common 
carrier  must  be  a  direct  and  violent  aCt  of  nature. 

Occurrences  from  Negligence  of  Man. — "Acts  of  God,"  which  will 
excuse  common  carriers,  cannot  embrace  such  occurrences  as  arise 
from  the  negligence-  of  men;  but  only  such  as  occur  from  natural 
nents,  such  as  lightning,  earthquakes  and  tempests.  So  held  in 
Jones  r.  Pitcher,  3  Stew.  &  P.  (Ala)  135,  24  Am.  Dec.  716. 

Intervention  of  Man  as  an  Element  Cannot  Be  Excluded. — But  in 
Ihys  V,  Kennedy,  41  Pa.  St.  378,  80  Am.  Dec.  627,  it  is  said  in  the 
opinion:    "And  it  is  impossible  to  exclude  the  intervention  of  man 
from  those  accidents   which   are   called  acts  of   God.     When   rights 
depend  on  the  life  of  a  man,  they  are  determined  by  his  death,  if  it 
b<r  not  caused  by  him  who  owed  the  duty,  and  this  death  is  called 
the  act  of   God,    whether   it   proceeds   from   nature,   accident,    care- 
lessness, or  suicide.     There  is  the  intervention  of  man  in  a  loss  by 
tempest,  for  he  chooses  the  route  that  brings  the  vessel  where  the 
tempest  rages,  he  made  the  masts  and  sails  and  sets  the  sails  that 
break  away  in  the  storm,  or  drive  the  vessel  under;    he  made  the 
ship  that  is  too  weak  or  too'  small  to  live  in   such  tempest^     It  is 
by  the  intervention  of  man  that  vessels  bound  to  and  from  England 
l^fep  so  far  North   as   to   fall    in   with   icebergs    and    sometimes   be 
destroyed   by   them.     There    is   human   intervention    when    a   vessel 
is  driven  by  a  storm  against  a  wharf,  or  pier,  or  bridge,  constructed 
by  man.    If  a  storm  drives  a  vessel  from  her  mooring,  by  dragging 
her  anchor  or  parting  her  cable,  it  is  because  the  human  means  of 
holding  her   are    insufficient.      If   a   death   happen   by   an    inevitable 
accident  in  the  working  of  mines   or  other   excavations,   or  in  con- 
ducting steamworks,  or  by  the  fall  of  a  house  or  of  some  fragment 
f't  it.  there  is  human  intervention,  and  yet  it  may  very  properly  be 
reported  as  a  death  ex  visitatione  Dei.     It  is  impossible,  therefore, 
to  define  inevitable  accidents  by  excluding  the  element  of  the  inter- 
y«mion  of  man;    for  this  element  itself  needs  definition.     In  all  the 
instances  we  have  given,  th'e  accident  may  be  legally  inevitable,  even 

though  there    be    the    intervention    of    man    having    some    influence 

:n  ii." 

Violent  Storm— Jettison.— In  Price  v.  Hartshorn,  44  N.  Y.  94,  4 
Am.  Rep.  645,  it  is  held,  that  where  a  jettison  becomes  necessary, 
i<}r  the  preservation  of  the  remainder  of  a  cargo,  by  reason  of  a 
Violent  storm,  the  loss  is  by  act  of  God,  although  occasioned  through 
the  immediate  agency  of  men. 

^  Where  Danger  from  Act  of  God  Should  Have  Been  Anticipated. 

But  an  act  of  God  is  no  excuse  where  the  carrier  should  have  an- 
ticipated the  danger  and  provided  against  it  or  avoided  it. 
lUmois.— Illinois  Cent.  R.  Co.  v.  Ashmead,  58  111.  487. 

Indiana.— Cleveland,  etc.,  R.  Co.  v.  Heath,  22  Ind.  App.  47,  53  N. 

E.  198. 

Lottaana.— Blocker  v.  Whittenburg,   12   La.    Ann.   410;    Watts   & 

VvS*^a>nboat  Saxon,  11  La.  Ann.  43. 

Michigan.— Chicago,  B.  &  Q.  R.  Co.  v.  Manning,  23  Neb.  552,  37 
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Missouri.— -Clark  v.  Pacific  R.  R.,  39  Mo.  184,  90  Am.  Dec.  45S; 
Ellet  V.  St.  Louis,  etc.,  Ry.  Co.,  76  Mo.  518,  12  Am.  &  Eng.  R.  Cas 
183;  Hill  V.  SturReon  &  Rawlings,  28  Mo.  323;  Wolf  v.  American 
Express  Co.,  43  Mo.  421. 

Montana.— Nelson  v.  Great  Northern  Ry.  Co.,  28  Mont.  298.  9 
R.  R.  R.  311,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  311,  72  Pac.  642. 

South  Carolina. — Ewart  v.  Street,  2  Bailey  (S.  Car.)  157,  23  Am. 
Dec.  131. 

Tennessee. — Lamont  &  Co.  v.  Nashville  &  C.  R.  Co.,  56  Tenn.  58. 

Texas.— Philleo  v,  Sanford,  17  Tex.  227,  67  Am.  Dec.  654;  St. 
Louis,  etc.,  Ry.  Co.  v.  Bland  (Tex.  Civ.  App.),  34  S.  W.  675. 

In  Beard  v.  Illinois  Cent.  Ry.  Co.,  79  Iowa  518,  44  N.  W.  800,  it  is 
held,  that  a  common  carrier  must  use  due  diligence  to  protect  goods 
which  he  receives  for  carriage  from  every  source  of  injury  which 
he  may  avert,  and  which,  in  the  exercise  of  care  and  ordinary  in- 
telligence, may  be  known  or  anticipated;  and  he  must  have  regard 
to  the  'character  of  the  goods  transported. 

In  Sprowl  V.  Keller,  4  Stew.  &  P.  (Ala.)  382,  it  is  held,  that  acts 
of  God,  or  inevitable  accidents,  which  constitute  a  legal  excuse  for 
the  loss  of,  or  damage  to  freight,  while  in  the  possession  of  the 
carrier,  must  be  beyond  the  prevention  or  control  of  human  prudence. 

Possibility  of  Foreseeing. — In  Southern  Pac.  Co.  v,  Schoer  (C  C. 
A.),  114  Fed.  Rep.  466,  3  R.  R.  R.  254,  26  Am.  &  Eng.  R.  Cas.,  X. 
S.,  254,  it  is  held,  that  nothing  else  than  such  a  fortuitous  gathenn? 
of  circumstances  as  prevents  the  performance  of  a  duty,  and  such 
as  could  not  have  been  foreseen  by  the  exercise  pf  reasonable 
prudence  or  overcome  by  the  exercise  of  reasonable  care  and  dili- 
gence, constitutes  an  act  of  God  which  will  excuse  the  discharge  of 
a  duty. 

Exclusive  Cause. — Loss  or  injury  to  freight  is  due  to  the  act  o\ 
God  where  it  is  occasioned  exclusively  by  natural  causes  such  as 
could  not  be  prevented  by  human  care,  skill  and  foresight.  So  held 
in  Wald  v.  Pittsburgh,  etc.,  R.   Co.,   162  111.  545,  44  N.   E.  888. 

Impossibility  of  Foreseeing  or  Preventing. — An  "Act  of  God"  which 
excuses  a  common  carrier  must  be  the  immediate  and  distinct  result 
of  providential  events,  sudden  or  overwhelming  in  their  character, 
which  human  sagacity  or  force  could  not  foresee  or  prevent.  So  held 
in  Tompkins  v.  The  Dutchess  of  Ullster,  Fed.  Cas.  No.  14.087a. 

Where  Injury  the  Remote  Consequence  of  Act  of  God. — To  exempt 
a  carrier  from  responsibility  for  damage,  sustained  by  what  is  tech- 
nically called  an  act  of  God,  it  must  have  been  occasioned  imme- 
diately by  some  accident  from  natural  causes,  which  could  not  be 
foreseen,  or  guarded  against.  Where  the  injury  is  a  remote  con>e- 
quence  of  such  accident,  and  results  immediately  from  the  interven- 
tion of  human  agency,  or  might  have  been  foreseen  and  guarded 
against,  the  carrier  is  liable.  So  held  in  Ewart  v.  Street,  2  Bailey 
(S.  Car.)  157,  23  Am.  Dec.  131. 

Freezing  of  Pipes  between  Tank  and  Boiler  of  Locomotive— Delay 
in  Transportation  of  Live  Stock. — It  is  the  duty  of  a  carrier  who 
contracts  to  transport  live  stock  during  the  month  of  January,  to 
provide  against  any  delay  which  might  be  caused  by  the  freezin? 
up  of  pipes  between  the  tank  and  boiler  of  the  engine;  and  such 
freezing  cannot  be  said  to  be  "caused  by  stress  of  weather."  So 
held  in  Cleveland,  etc.,  R.  Co.  v.  Heath,  22  Ind.  App.  47,  53  N.  E.  19^ 

Scarcity  of  Water  for  Operation  of  Train — Carrier's  Knowledge  of 
Existence  of  Drought. — A  common  carrier  which  contracts  to  ship 
live  stock  on  a  certain  day  is  liable  for  damages  caused  by  its  delay 
in  the  shipment  of  them,  where  the  delay  was  caused  by  the  scarcity 
of  water  for  the  operation  of  its  trains,  resulting  from  a  drought 
which  was  known  to  it  at  the  time  of  the  contract.  So  held  in  Cn- 
cinnati,  etc.,  Ry.  Co.  v.  Webb,  103  Ky.  705,  46  S.  W.  11. 

Obstruction  of  Railroad  Caused  by  Act  of  God. — A  common  car- 
rier, receiving  property  for  transportation  with  knowledge  of  an  ob- 
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strnction  on  its  road,  and  without  informing  the  shipper,  cannot  offer 
the  obstruction  as  an  excuse  for  not  makinjjf  a  prompt  delivery  of  the 
freight,  though  the  obstruction  is  the  act  of  God;  and  it  is  bound  to 
take  notice  of  the  signs  of  approaching  danger,  such  as  storms,  liable 
to  create  obstructions,  if  any  are  known  to  it.  So  held  in  Nelson  v. 
Great  Northern  Ry.  Co.,  9  R.  R.  R.  311,  32  Am.  &  Eng.  R.  Cas.,  N.  S., 
311.  72  Pac.  642,  28  Mont.  298. 

Heavy  Dew. — A  heavy  dew  cannot  be  a  sufficient  cause  for  delay 
in  transporting  cattle  by  railroad,  so  as  to  relieve  the  railroad  com- 
pany from  liability  for  delay.  So  held  in  Missouri,  K.  &  T.  Ry.  Co. 
V.  Truskett  (Ind.  Terr.  App.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  273. 

Johnstown  Flood — ^Transportation  Undertaken  with  Knowledge  of 
Situation. — ^Where  the  Johnstown  flood  occurred  and  was  known  be- 
fore the  shipment  was  undertaken,  it  was  not  such  an  act  of  God 
as  to  excuse  the  carrier  from  liability  for  loss  occurring  in  the  courstj 
of  transportation,  voluntarily  undertaken  with  full  knowledge  of  the 
situation.  So  held  in  Express  Co.  v.  Jackson,  92  Tenn.  326,  21  S.  W. 
666. 

Reflux  of  Tide — Vessel  Grounded — Books  Damaged  by  Water. — In 
Charleston  &  C.  Steamboat  Co.  v.  Bason,  1  Harp.  (S.  Car.)  262,  it 
appeared  that  the  steamboat  of  defendants,  when  going  through  an 
inland  passage  to  Charleston,  grounded  from  the  reflux  of  the  tide, 
and,  in  consequence  of  which,  she  fell  over  and  bilge  water  rose  in 
the  cabin  and  injured  a  box  of  books  belonging  to  plaintiff.  It  was 
held,  that  defendants,  as  common  carriers,  were  liable  for  the  loss 
so  occasioned. 

Unusually  Low  Tide — Vessel  Pierced  by  Timber  Projecting  from 
Wharf — Loss  of  Goods. — In  New  Brunswick,  etc.,  Co.  v.  Tiers,  24 
N.  J.  L.  697,  64  Am.  Dec.  394,  it  is  held  that  the  fact  that  a  severe 
storm  produced  an  unusually  low  tide,  and  thereby  caused  the  car- 
rier's barge  to  strike  against  a  timber  projecting  from  the  wharf 
so  low  as  in  ordinary  tides  to  be  no  cause  of  injury,  will  not  excuse 
the  carrier  for  the  loss^of  the*  goods  caused  by  the  timber  piercing 
the  vessel. 

Rain. — In  Klauber  v,  American  Express  Co.,  21  Wis.  21,  91  Am. 
Dec.  452,  it  is  held,  that  against  all  ordinary  occurrences  of  rain,  the 
carrier  is  bound  to  provide;  and  if  it  does  not,  and  damage  ensues  to 
the  {^oods.  it  must  bear  the  loss. 

Covered  Wagon — Rain. — One  who  undertakes  as  a  common  car- 
rier to  transport  freight  in  a  covered  wagon,  insures  its  carriage  free 
from  injury  from  rain.  So  held  in  Philleo  v.  Sanford,  17  Tex,  227, 
67  Am.  Dec.  654. 

Duty  to  Carry  Butter  in  Refrigerator  Cars  as  Affected  by  Rate 
Charged  and  Silence  of  Contract. — A  railroad  company  undertaking 
to  transport  butter  a  long  distance  in  hot  weather  »is  not  relieved 
from  the  duty  of  carrying  it  in  refrigerator  cars,  on  the  ground  that 
the  rate  of  charges  named  is  the  rate  for  common  cars;  and,  the 
contract  being  silent  as  to  the  kind  of  cars  to  be  used,  the  railroad 
is  obliged  to  use  such  cars  as  are  necessary  to  transport  the  butter 
m  Kood  order.  So  held  in  Beard  v.  Illinois  Cent.  Ry.  Co.,  79  Iowa 
518,  44  N.  W.  800. 

Leakage  of  Hog's  Lard  from  Wooden  Casks. — In  Nelson  v.  Wood- 
ruff, 66  U.  S.  (\  Black)  156,  it  is  held,  that  hog's  lard  having  certain 
qualities  which  make  its  leakage  from  ordinary  barrels  or  wooden 
casks  unavoidable  in  hot  weather,  a  person  who  ships  it  in  that  con- 
dition from  a  southern  port  for  a  long  voyage,  through  low  latitudes 
in  midsummer,  takes  upon  himself  the  risk  of  all  loss  necessarily 
proceeding  from  such  cause. 

e.   Duty  to  Prevent  Act  of  God  from  Causing  Injury. 

And  a  carrier  must  use  reasonable  care  and  diligence  to  protect 
"Cijrht  from  loss  or  danger  even  from  a  cause  against  which  it  is 
not  an  insurer. 
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United  States.— HoUaday  v.  Kennard,  12  Wall.  (U.  S.)  254;  Pearcc 
V.  The  Thomas  Newton  (D.  C).  41  Fed.  Rep.  106;  Strouss  v,  Wa- 
bash, etc.,  Ry.  Co.  (C.  C).  17  Fed.  Rep.  209;  The  Aline  (D.  C),  19 
Fed.  Rep.  875;  The  M.  M.  Chase  (D.  C),  37  Fed.  Rep.  708. 

Connecticut. — Peck  v.  Weeks.  34  Conn.  145. 
Georgia* — Wallace  v.  Clayton,  42  Ga.  443. 

lUinois.— Illinois  Cent.  R.  Co.  v.  Adams,  42  111.  475;  Wald  v.  Pitts- 
burg, etc.,  R.  Co.,  162  111.  545,  44  N.  E.  888. 

Indiana.— Cleveland,  etc.,  R.  Co.  v.  Heath,  22  Ind.  App.  47,  53  N. 
E.  198;  Cincinnati,  etc.,  Ry.  Co.  v.  Webb,  103  Ky.  705,  46  S.  W.  11. 

Louisiana. — Blocker  v,  Whittenburg,  12  La.  Ann.  410;  Watts  & 
Co.  V.  Steamboat  Saxon,  11  La.  Ann.  43. 

Missouri.- Clark  v.  Pacific  R.  R.,  39  Mo.  184,  90  Am.  Dec.  458; 
Davis  V.  Wabash,  etc.,  Ry.  Co.,  89  Mo.  340,  1  S.  E.  327;  Ellet  v.  St 
Louis,  etc.,  Ry.  Co.,  76  Mo.  518,  12  Am.  &  Eng.  R.  Cas.  183;  Hill 
V.  Sturgeon  &  Rawlings,  28  Mo.  323;  Read  v.  St.  Louis,  etc.,  R. 
Co..  60  Mo.  199. 

Nebraska.— Black  v.  Chicago,  etc.,  R.  Co.,  30  Neb.  197,  46  N.  W. 
428;  Chicago.  B.  &  Q.  R.  Co.  v.  Manning,  23- Neb.  552,  37  N.  W.  462. 

South  Carolina. — Charleston  &  C.  Steamboat  Co.  v.  Bason,  1  Harp. 
(S,  Car.)  262;  Ewart  v.  Street,  2  Bailey  (S.  Car.)  157,  23  Am.  Dec. 
131. 

Tennessee. — Lamont  &  Co.  v.  Nashville  &  C.  R.  Co.,  9  Heisk.  58. 

Texas.— Philleo  v.  Sanford,  17  Tex.  227,  67  Am.  Dec.  654;  St 
Louis,  etc.,  Ry.  Co.  v.  Bland  (Tex.  Civ.  App.),  34  S.  W.  675. 

Delay  in  Delivering  Stock  at  Market — Preservation  of  Stock- 
Highest  Degree  of  Care. — Evidence  that  delay  on  the  part  of  a  car- 
rier in  delivering  live  stock  to  market  was  due  to  misfortune  or  acci- 
dent is  not  admissible  to  excuse  the  delivery  of  the  stock  in  bad 
order,  unless  there  is  evidence  to  prove  tljat  it  used  the  highest 
degree  of  care  during  the  delay  for  the  preservation  and  safety  of 
the  stock.  So  held  in  Kinnick  Bros.  v.  Chicago,  etc.,  Ry.  Co.,  69 
Iowa  665,  29  N.  W.  772. 

Failure  to  Notify  Consignee  before  Flood — Goods  Arriving  Too 
Late — Extraordinary  Diligence. — As  to  goods  which  arrive  too  late 
to  admit  of  giving  the  usual  notice  to  the  consignee  before  a  flood 
occurs,  the  carrier  is  bound  to  the  exercise  of  extraordinary  diligence 
in  protecting  them  from  damage  by  the  flood  whilst  they  are  in  its 
cars  or  warehouse;  but  if  they  are  damaged  in  spite  of  such  dili- 
gence, the  carrier  will  be  excused.  So  held  in  Richmond,  etc.,  R- 
Co.  V.  White  &  Co.,  88  Ga.  805,  15  S.  E.  802. 

Care  of  Ordinarily  Prudent  Person  or  Carrier. — In  Black  v.  Chi- 
cago, etc.,  R.  Co.,  30  Neb.  197,  46  N.  W.  428,  it  is  held,  that  while  a 
common  carrier,  when  overtaken  by  an  occurrence  known  as  an  act 
of  God,  is  not  bound  to  the  highest  diligence  to  preserve  the  prop- 
erty from  injury,  yet,  in  such  an  emetgency,  he  is  required  to  bestow 
such  care  as  an  ordinarily  prudent  person  or  carrier  would  use  under 
like  circumstances,  and  if  he  fail  to  do  so  and  loss  results  therefrom, 
he  is  liable. 

Non-Delivery  of  Freight  Injured  by  Act  of  God. — An  action  will 
lie  against  a  common  jcarrier  for  the  non-delivery  of  property  at  its 
destination,  although  it  was  partially  injured  by  an  act  of  God;  as 
such  defense,  if  the  property  had  been  tendered  or  delivered,  would 
only  have  gone  in  mitigation  of  damages.  So  held  in  Houston,  etc., 
Ry.  Co.  v.,  Harn,  44  Tex.  628. 

Merchandise  Damaged  by  Inevitable  Accident — Duty  to  Dry.— In 

Steamboat  Lynx  v.  King  &  Fisher,  12  Mo.  272,  49  Am.  Dec.  135,  it 
is  held,  that  a  common  carrier,  upon  our  western  waters,  is  not  re- 
sponsible for  not  drying  merchandise  which  has  been  wet  and  dam- 
aged by  inevitable  accident. 
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3.  NEGLIGENCE  CONCURRING  WITH  ACT  OF  GOD. 

a.   General  Rule. 

That  an  act  of  God,  or  other  cause  against  which  the  carrier  is  not 
an  insurer,  contributed  to  the  loss  of  or  injury  to  goods,  does  not 
relieve  the  carrier  from  responsibility  if  its  own  negligence  was  also 
a  concurring  cause. 

United  States.— Dibble  v.  Morgan  (C.  C),  Fed.  Cas.  No.  3,881; 
The  Zenobia  (D.  C),  Fed.  Cas.  No.  18,209;  Tompkins  v.  The  Dutch- 
ess of  Ulster  (D.  C),  Fed.  Cas.  No.  14,087a. 

Alabama.— McCarthy  v.  Louisville,  etc.,  R.  Co.,  102  Ala.  193,  14 
So.  370. 

Georgia.— Richmond,  etc.,  R.  Co.  v,  Benson  &  Co.,  86  Ga.  203,  13 
S.  E.  357;  Richmond,  etc.,  R.  Co.  v.  White  &  Co.,  88  Ga,  805,  15  S. 
E  802. 

Illinois.— Edison  v.  Pennsylvania  Co.,  70  111.  App.  654;  Michigan 
Cent.  R.  Co.  v.  Curtis,  80  111.  324;  Wald  v.  Pittsburg,  etc.,  R.  Co.,  162 
III  545,  44  N.  E.  888. 

Maryland.— Boyle  v,  Laughlin,  4  Md.  291;  Fergusson  v.  Brent,  12 
Mi  9. 

Minnesota. — Jones  v.  Minneapolis  &  St.  L.  R.  Co.,  91  Minn.  229, 
:i  R.  R.  R.  661.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  661,  97  N.  W.  893. 

Missouri.— Davis  v.  Wabash,  etc.,  Ry.  Co.,  89  Mo.  340,  1  S.  E. 
327:  Pruitt  V.  Hannibal  &  St.  Jo.  R.  Co.,  62  Mo.  527;  Read  v.  St. 
Louis,  etc.,  R.  Co.,  60  Mo.  199;  Wolf  v,  American  Express  Co.,  43 
Mo.  421. 

New  Jersey. — New  Brunswick,  etc.,  Co.  v.  Tiers,  24  N.  J.  L.  697, 
64  Am.  Dec.  394. 

New  York.— Condict  v.  Grand  Trunk  R.  Co.,  54  N.  Y.  500;  Michaels 
r.  New  York  Cent.  R.  Co..  30  N.  Y.  564,  86  Am.  Dec.  415;  Read  v. 
Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  426. 

Pennsylvania. — Livesey  v.  Philadelphia,  64  Pa.  St.  106,  3  Am.  Rep. 
578. 

South  Carolina. — Sonneborn  &  Co.  v.  Southern  Ry.,  65  S.  Car.  502, 
44  S    E    77 

Texas.— Chevallier  v,  Straham,  2  Tex.  115,  47  Am.  Dec.  639. 

b.    Statements  and  Illustrations  of  Rule. 

A  common  carrier's  liabilities  will  extend  to  agencies  which  the 
violence  of  nature  causes  in  consequence  of  his  negligence  or  de- 
fective means.     So  held  in  Wolf  v.  American  Express  Co.,  43   Mo. 

421. 

In  Jones  v.  Minneapolis,  etc.,  R.  Co.,  91  Minn.  229,  11  R.  R.  R. 
«61.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  661,  97  N.  W.  893,  it  is  held,  that 
while  an  act  of  God  will  excuse  a  common  carrier  for  loss  of  goods 
:n  its  possession,  yet,  where  the  negligence  of  the  carrier  concurs  in 
fir  contributes  to  the  loss,  it  is  liable  therefor. 

Act  of  God  Must  Be  Sole  Cause. — In  Wolf  v.  American  Express 
Co.,  43  Mo.  421,  it  is  said  in  the  opinion:  "The  act  of  God  which 
excuses  the  carrier  must  not  only  be  the  proximate  cause  of  the 
lo<s,  but  the  better  opinion  is  that  it  must  be  the  sole  cause.  And 
where  the  loss  is  caused  by  the  act  of  God,  if  the  negligence  of  the 
carrier  mingles  with  it  as  an  active  and  co-operative  cause,  he  is  still 
responsible." 

.  In  Sonneborn  &  Co.  v.  Southern  Ry.,  65  S.  Car.  502,  44  S.  E.  77, 
Jt  is  held,  a  common  carrier  is  excused  for  injury  to  goods  by  the 
act  of  God,  only  when  such  act  is  its  entire  cause. 

Injury  from  Act  of  God  in  Consequence  of  Carrier's  Fault. — If  a 
common  carrier  has  departed  from  the  line  of  duty,  and  has  violated 
h'5  contract,  and,  while  thus  in  fault,  and  in  consequence  of  that 
lault,  the  f?:oods  are  injured  by  an  act  of  God,  which  would  not  other- 
wise have  produced  the  injury,  then  the  carrier  is  not  protected.  So 
held  in  Michaels  v.  New  York  Cent.  R.  Co..  30  N.  Y.  564,  86  Am. 
Dec.  415. 

Wagon  Stock  in  Ford — Sudden  Rise  of  Creek — Goods  Damaged*-^ 


202        Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Note 

i 

In  Campbell  v.  Morse,  1  Harp.  (S.  Car.)  468,  it  appeared  that  the 
wasfon  of  defendant,  in  which  he  was  transportinj?  goods  as  a  cum- 
mon  carrier,  stuck  fast  in  fordinfif  a  creek,  and  the  water,  rising  sud- 
denly, damaged  the  goods.  It  was  held,  that  defendant  was  liable 
for  such  damage. 

Must  Prove  Foundered  Vessel  Seaworthy. — If  a  vessel  founders, 
the  owners,  as  common  carriers,  must  prove  that  she  was  seaworth). 
before  they  can  bring  themselves  within  the  excuse  of  its  being  the 
act  of  God.  So  held  in  Bell  v.  Reed  &  Beelor,  4  Binn.  (Pa.)  127.  5 
Am.  Dec.  398. 

Collision  between  Engine  and  Standing  Car  Caused  by  Insane  Engi- 
neer in  Presence  of  Conductor — Destruction  of  Freight. — In  Central 
of  Georgia  Ry.  Co.  v.  Hall  (Ga.),  19  R.  R.  R.  741,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,.741,  52  S.  E.  679,  it  is  held,  that,  where  the  common-law 
rule  applies,  under  which  no  excuse 'avails  a  common  carrier  in  case 
of  loss  unless  it  was  occasioned  by  the  act  of  God  or  the  public  ene- 
mies of  the  state,  if  a  locomotive  engineer  desired  to  leave  his  train 
and  proceed  with  the  engine  for  some  distance  to  a  water  tank  for 
the  purpose  of  obtaining  water  and  thereupon  caused  the  flagman  Xo 
uncouple  the  engine  from  the  cars,  which  were  left  standing  on  the 
track  while  the  engineer,  in  company  with  the  conductor,  who  had 
authority  to  control  him,  and  the  fireman,  proceeded  on  the  engine  to 
the  tank,  obtained  the  water,  and  returned  to  where  the  cars  were, 
but  the  engineer  caused  the  engine  to  run  at  such  a  rate  of  speed 
as  to  be  evidently  dangerous,  and  to  result  in  wrecking  one  of  the 
cars,  and  causing  the  loss  of  property  being  transported,  even  if  he 
were  insane  at  the  time,  the  loss  could  not  be  attributed  to  the  act 
of  God,  within  the  meaning  of  the  rule  of  law  referred  to,  so  as  to 
excuse  the  carrier. 

Person  Accompanying  Cattle,  and  Compelled  to  Ride  on  Bumpers, 
Run  Over — Derailment — Negligence  and  Contributory  Negligence.— 
A  railroad  company,  as  a  common  carrier,  can  not  excuse  itself  for 
nondelivery  of  live  stock,  as  for  an  inevitable  accident,  by  showin? 
that  the  cars  were  thrown  off  the  track  by  accidentally  running  over 
a  man,  where  it  appears  that  the  man  was  a  drover  attending  to  the 
stock  on  the  train,  and  fell  off  because  no  proper  place  was  provided 
for  such  attendants,  and  he  was  compelled  to  stand  on  bumpers;  and 
even  if  he  fell  off  by  reason  of  his  own  carelessness,  this  does  not 
excuse  the  railroad  for  putting  him  in  a  position  where  his  carcle5>- 
ness  is  productive  of  injury  to  others.  So  held  in  Goldy  v,  Pennsyl- 
vania R.  Co.,  30  Pa.  St.  242,  72  Am.  Dec.  703. 

4.    DELAYED  FREIGHT  EXPOSED  TO  INJURY  FROM  ACT 

OF  GOD. 
In  Shearman  &  Redfield  on  the  Law  of  Negligence  (5th  edition, 
1889),  vol.  1,  §  40,  it  is  said:  "In  the  application  of  this  principle,  a 
serious  difference  of  opinion  has  arisen  as  to  what  is  a  natural  se- 
quence of  negligence  exposing  the  property  of  another  to  injury.  I" 
Pennsylvania,  Massachusetts,  Ohio,  Iowa,  Nebraska  and  Arkansas. 
as  well  as  in  the  United  States  Supreme  Court,  it  is  held,  that  where 
a  carrier,  by  negligent  delay,  exposes  goods  to  injury  by  the  act  of 
God,  or  other  cause  for  which  he  is  not  responsible,  and  which  ne 
could  not  naturally  foresee,  he  is  not  liable  for  injuries  arising  from 
such  a  cause,  although  they  woiild  not  have  affected  the  goods  if  ^^ 
had  not  negligently  delayed  their  transportation.  This  decision  is 
put  upon  the  ground  that  he  could  not  reasonably  have  anticipated 
such  a  result  of  his  delay,  and  that  for  aught  he  could  possibly  fore- 
see, promptness  might  have  exposed  the  goods  to  the  risk  quite  3> 
much  as  delay.  In  New  York,  New  Hampshire,  Missouri  and  Ten- 
nessee, the  very  opposite  doctrine  is  firmly  settled." 

a.    Authorities  Holding  Carrier  Liable. 

ALABAMA. 
Town  Destroyed  by  Cyclone  during  Delay  of  Cotton. — In  Alabama 

Great  Southern  R.  Co.  v.  Quarles  &  Couturie   (Ala.),  69  So.  120,  I5 
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R.  R.  R.  69,  42  Am.  &  Enj?.  R.  Cas.,  N.  S.,  69,  where, a  carrier  retained 
in  its  possession  cotton  received  for  transportation  for  a  period  of 
eleven  days,  without  forwarding:  the  same  and  on.  the  eleventh  day 
it  was  destroyed  by  a  cyclone  which  practically  destroyed  the  town 
from  which  it  was  to  be  shipped,  it  was  held,  the  carrier  was  guilty 
of  ncKliKence  in  failing  to  transport  the  cotton  within  a  reasonable 
time,  and  w^s  therefore  precluded  from  claiming  that  it  was  de- 
stroyed by  an  act  of  God  in  defense  of  an  action  for  its  loss. 

GEORGIA. 

Goods  Wrongfully  Detained  after  Arrival — Subsequent  Freshet. — 
In  Richmond,  etc.,  R.  Co.  v.  White  &  Co.,  88  Ga.  805,  15  S.  E.  802, 
it  is  held,  that  a  common  carrier  who,  in  violation  of  its  general  and 
uniform  usage  in  dealing  with  consignees,  fails  to  give  notice  of  the 
arrival  of  p^oods,  or  who  wrongfully  detains  them  after  they  have 
been  applied  for  by  a  consignee  ready  to  receive  them,  is  guilty  of 
such  negligence  in  exposing  them  to  loss  or  damage  by  a  subsequent 
freshet  occurring  while  they  are  in  store  in  its  depot,  and  before 
Riving  any  notice  of  their  arrival,  as  to  deprive  it  of  excuse  by  the 
act  of  God,  so  far  as  such  goods  are  concerned.  See  also,  Richmond 
&  Danville  R.  Co.  v.  Benson  &  Co.,  86  Ga.  203,  12  S.  E.  357. 

•    ILLINOIS. 

Unnecessary  delay  which  subjects  freight  to  a  loss  by  an 
act  of  God  which  it  would  not  otherwise  have  met  with,  is  of  itself 
such  negligence  as  will  render  the  common  carrier  liable  for  the 
loss.  So  held  in  Wald  v.  Pittsburg,  etc.,  R.  Co.,  162  111.  545,  44  N. 
£  888 

In  Wald  V.  Pittsburg,  etc.,  R.  Co.,  162  111.  545,  44  N.  E.  888,  it  is 
said  in  the  opinion:  "There  is  sonie  conflict  among  the  authorities 
as  to  the  liability  of  a  common  carrier  where  the  loss  of  goods  in  its 
or  his  possession  is  due,  not  solely  and  only  to  an  act  of  God,  but 
to  an  act  of  God  combined  with  the  negligence  of  the  carrier.  Many 
cases  hold,  and  such  seems  to  be  the  tendency  of  the  decisions  in 
this  state,  that  a  common  carrier  is  not  exempt  from  liability  for  a 
loss,  if  such  carrier  has  been  guilty  of  any  previous  negligence  or 
misconduct  which  brings  the  property  in  contact  with  the  destructive 
force  of  the  actus  Dei,  or  unnecessarily  exposes  it  thereto.  A  loss  or 
injury  is  due  to  the  act  of  God,  when  it  is  occasioned  exclusively  by 
natural  causes  such  as  could  not  be  prevented  by  human  care,  skill 
and  foresight;  and  where  property,  committed  to  a  common  carrier, 
is  brought  by  the  negligence  of  the  carrier  under  the  operation  of 
natural  causes  that  work  its  destruction,  or  is,  by  the  negligence  of 
the  carrier,  exposed  to  such  cause  of  loss,  the  carrier  is  responsi- 
ble." 

Failure  to  Ship  Baggage  by  Passenger's  Train — Later  Train  Over- 
taken by  Flood.— In  Wald  v.  Pittsburg,  etc.,  R.  Co.,  162  111.  545,  44 
^^  E.  888,  it  is  held,  that,  where  a  carrier,  without  sufficient  reason, 
fails  to  ship  the  trunk  of  a  passenger  upon  the  limited  express  train 
taken  by  such  passenger,  it  is  liable  for  the  destruction  of  the  bag- 
Rage  by  a  flood  which  comes  upon  the  later  train  on  which  it  is 
shipped,  though  such  flood  is  in  itself  an  act  of  God. 

KENTUCKY. 

Stoppage  Short  of  Reshipment  Point — Privilege  of  reshipping 
^Teight  at  a  particular  point  will  not  authorize  a  stoppage  short  of 
such  point  for  reshipment;  and,  if  the  carrier  stop  short  of  that 
point  and  the  cargo  be  lost  in  a  storm,  he  will  be  responsible.  So 
^eld  in  Cassily  v.  Young  &  Co.,  4  B.  Mon.  (Ky.)  265,  39  Am.  Dec. 
505.  See  also,  Hernsheim  v.  Newport  News  &  M.  V.  Co.  (Ky.),  35 
S.  W.  1115. 

MINNESOTA. 

In  Bibb  Broom  Corn  Co.  v.  Atchison,  etc.,  Ry.  Co.  (Minn.), 
14   R.     R.    R.     407,     37   Am.    &    Eng.    R.    Ca$.,    N.    S.,    407,     102     N. 
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W.  709,  it  held,  that  where  a  common  carrier  negligently  and  care- 
lessly delays  the  shipment  of  freight,  and  the  goods  are  overtaken  in 
transit  and  damaged  by  an  act  of  God,  which  would  not  have  caused 
the  damage  had  there  been  no  delay,  the  carrier  ig  liable,  even  though 
the  act  of. God  could  not  reasonably  have  been  anticipated.  And  this 
rule  applies  whether  the  goods  in  their  nature  are  perishable  or  non- 
perishable. 

MISSOURI. 

In  Armentrout  v.  St.  Louis,  etc.,  Ry.  Co.,  1  Mo.  App.  158,  it 
is  held,  that  where  the  goods  are  injured,  an  act  of  God  cannot 
be  set  up  as  a  defense  by  the  carrier,  if  it  had  been  guilty  of  previous 
misconduct  or  neglect  by  which  the  exposure  resulting  in  the  loss 
was  occasioned.  See  also,  Pruitt  v.  Hannibal,  etc.,  R.  Co.,  1  Mo. 
App.  158;  Wolf  V.  American  Express  Co.,  43  Mo.  421. 

NEW  YORK. 

A  common  carrier  is  liable  for  injury  to  freight  caused  by 
inevitable  accident,  or  what  is  termed  the  act  of  God,  if  by  his 
culpable  negligence  or  unexcused  and  unreasonable  delay  in  the 
transportation,  he  unnecessarily  exposes  the  goods  to  the  peril.  So 
held  in  Read  v.  Spaulding,  18  N.  Y.  Supr.  Ct.  395.  See  also,  Bost- 
wick  V.  Baltimore,  etc.,  R.  Co.,  45  N.  Y.  712;  Dunston  v.  New  York 
Cent.  R.  Co.,  3  Lans.  (N.  Y.)  265;  Heyl  v.  Innian  Steamship  Co.,  14 
Hun.  (N.  Y.)  564;  Michaels  v.  New  York  Cent.  R.  Co..  30  N.  Y.  564, 
86  Am.  Dec.  415;  Tierney  v.  New  York,  etc.,  R.  Co.,  76  N.  Y.  305. 

Negligent  Delay  —  Concurrent  and  Contributory  Cause.  —  In 
Michaels  v.  New  York  Cent.  R.  Co.,  30  N.  Y.  564,  86  Am.  Dec.  415, 
it  appeared  that  defendant  common  carrier  received  from  another 
railroad  company  a  box  of  goods  to  be  transported  to  its  destination 
and  delivered  to  the  owners,  for  hire;  that,  instead  of  forwarding  the 
box  immediately,  it  detained  the  same  in  its  freight  house,  to  await 
the  rendering  of  a  bill  of  back  charges  by  the  other  railroad  com- 
pany; and  that,  while  the  goods  were  so  detained,  they  were  injured 
by  being  wet  by  an  extraordinary  rise  in  the  waters  of  the  Hudson 
river.  It  was  held,  that  the  negligence  in  detaining  the  goods  having 
concurred  in  and  contributed  to  the  injury,  defendant  was  precluded 
from  claiming  exemption  on  the  ground  that  the  damage  was  due  to 
an  act  of  God. 

TEXAS. 

Rain  Storm— Break  in  Track  at  Point  Which  Would  Have  Been 
Passed. — In  Gulf,  etc.,  Ry.  Co.  v.  McCorquodale,  71  Tex.  41,  9  S.  W. 
80,  an  action  for  failure  to  furnish  cars,  and  to  receive  and  transport 
cattle,  it  appeared  that  under  the  contract  the  stock  should  have 
been  received  on  May  19,  1884,  and  delay  was  made  until  May  23, 
and  a  break  was  caused  in  the  track  on  May  21,  by  a  violent  rain 
storm;  and  that  the  break  was  at  a  place  which  would  have  been 
passed  had  the  cattle  been  shioped  at  any  time  before  the  morning 
of  the  twenty-first  of  May.  I-t  was  held,  that  such  break  in  the  track 
was  no  defense  to  the  action. 

Failure  to  Make  Prompt  Delivery — Unprecedented  Storm. — But  in 
International  &  G.  N.  R.  Co.  v.  Bergman  (Tex.  Civ.  App.),  64  S. 
W.  999,  it  is  held,  that  where  a  common  carrier  merely  fails  to  make 
prompt  delivery  of  goods,  and  they  are  thereby  lost  in  an  unprece- 
dented storm,  it  is  not  responsible,  as  the  act  of  God  was  the  proxi- 
mate cause  of  the  loss. 

b.    Authorities  Holding  Carrier  Not  Liable. 

UNITED  STATES. 
Memphis,  etc.,  R.  Co.  v.  Reeves,  10  Wall.  (U.  S.)  176;  Thomas  v. 
Lancaster  Mills  (C.  C.  A.),  71  Fed.  Rep.  481;  Scott  v.  Baltimore,  C. 
&  R.  Steamboat  Co.  (C.  C),  19  Fed.  Rep.  56. 
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ALABAMA. 
McCarthy  v.  Louisville,  etc.,  R.  Co.,  102  Ala.  193,  14  So.  370. 

IOWA. 

Danger  from  Cold — Great  Diligence  in  Forwarding. — In  Hewett  v. 
Chicago,  B.  &  Q.  Ry.  Co.,  63  Iowa  611,  19  N.  W.  790,  it  is  held,  that 
where  a  railroad  company  accepts  a  car  load  of  perishable  property 
to  be  shipped  beyond  the  terminus  of  its  line  at  a  season  of  the  year 
when,  in  the  course  of  nature,  severely  cold  weather  is  to  be  ex- 
pected, it  is  bound  to  use  great  diligence  in  forwarding  the  property 
promptly;  and,  if  by  its  delay  in  delivering  it  Xb  a  subsequent  carrier, 
it  is  damaged  bv  freezing,  it  is  liable  to  the  owner  for  such  damages." 
But  in  this  case  it  is  said  in  the  opinion:  "In  Morrison  v.  Davis  & 
Co.,  20  Pa.  St.  171,  57  Am.  Dec.  695,  and  Denny  v.  New  York,  etc., 
R.  Co.,  13  Gray  (Mass.)  481,  it  is  held,  that  the  carrier  is  not  re- 
sponsible for  injuries  to  the  property  while  in  his  possession,  caused 
by  sudden  and  extraordinary  floods,  notwithstanding  the  fact  that  it 
would  not  have  been  exposed  to  the  danger  if  he  had  used  proper 
diligence  in  forwarding  it  to  its  destination.  But  the  injury  in  those 
cases  was  occasioned  by  causes  which  human  foresight  or  sagacity 
could  not  have  apprehended.  The  holding,  therefore,  is  not  in  con- 
flict with  the  rule  as  we  have  stated  it." 

MAINE. 
O'Brien  v.  McClinchy,  68  Me.  557. 

MASSACHUSETTS. 

Goods  Exposed  to  Flood  at  Destination. — A  railroad  company, 
which  negligently  delays  tjje  transportation  of  goods  delivered  to  it 
as  a  common  carrier,  and  then  transports  them  safely  to  their  desti- 
nation, is  not  responsible  for  injuries  to  the  goods  by  a  flood  while 
in  their  depot  at  that  place,  although  the  goods  would  not  have  been 
exposed  to  such  injury  but  for  the  delay.  So  held  in  Denny  v.  New 
York,  etc.,  R.  Co.,  79  Mass.  481.  See  also,  Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304,  15  Am.  Rep.  106. 

MICHIGAN. 

Negligent  Delay  by  Initial  Carrier — Apples  Frozen  in  Cars  of  Sub- 
•eqnent  Carrier. — The  freezing  of  apples  while  being  transported  by 
a  subsequent  carrier  is  not  such  a  proximate  result  of  unreasonable 
delay  by  the  initial  carrier  as  to  make  it  liable  therefor  because  of 
such  delay.    So  held  in  Michigan  Cent.  R.  Co.  v.  Burrows,  33  Mich.  6. 

MISSISSIPPI. 

In  Yazoo  &  Miss.  Valley  R.  Co.  v.  Millsaps,  70  Miss.  855,  25 
So.  672,  it  is  held,  that  where  there  has  been  negligent  delay 
JQ  the  transportation  of  freight,  a  common  carrier  is  not  liable  for  an 
injury  to  it  from  a  cause  for  which  it  is  not  otherwise  responsible, 
and  which  it  could  not  naturally  foresee. 

Goods  Destroyed  by  Fire  During  Negligent  Delay. — In  Yazoo  & 
Miss.  Valley  R.  Co.  v.  Millsaps,  76  Miss.  855,  25  So.  672,  it  is  held, 
that  where  a  common  carrier  negligently  delays  the  transportation 
of  freight,  and  it  is,  in  spite  of  the  carrier's  best  efforts  to  save  the 
property,  destroyed  by  fire  not  originating  on  the  carrier's  premises 
and  for  which  it  is  not  responsible,  the  fire  is  the  proximate  cause  of 
the  loss,  and  the  carrier  is  not  liable. 

NEW  MEXICO. 
McVeagh  v.  Atchison,  etc.,  R.  Co.,  3  N.  Mex.  205,  5  Pac.  457. 

NORTH  CAROLINA. 

Negligent  Delay  in  Forwarding  Goods — Loss  by  Fire — Proximate 
Cause— Absence  of  Frdof.— In  General  Fire  Ext.  Co.  v.  Carolina  & 
N.  W.  Ry.  Co.  (N.  Car.),  19  R.  R.  R.  336,  42  Am.  &  Eng.  R.  Cas.,  N. 
S.,  336,  49  S.  E.  208,  it  is  held,  that  though  the  carrier  was  negligent 
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in  failing!:  to  forward  i^oods  shipped,  it  was  not  liable  for  the  loss  of 
the  }?oods  by  fire,  where  it  was  not  nejylig^ent  with  respect  to  the 
fire,  in  absence  of  evidence  that  its  negligence  in  failing  to  forward 
was  the  proximate  cause  of  the  loss. 

OHIO. 
Daniels  v.  Ballantine,  23  Ohio  St.  532,  13  Am.  Rep.  264. 

PENNSYLVANIA. 

Clark  V.  Needles,  25  Pa.  St.  338;  Morrison  v.  Davis,  20  Pa.  St  171, 
57  Am.  Dec.  695. 

Lame  Horse — Canal  Boat  Overtaken  by  Flood. — In  Morrison  v. 
Davis,  20  Pa.  St.  171,  57  Am.  Dec.  695,  it  appeared  that  freight  car- 
ried in  a  canal  boat  was  injured  by  the  wrecking  of  the  boat,  caused 
by  an  extraordinary  flood.  It  was  held,  that  the  carrier  was  not  ren- 
dered liable  merely  by  the  fact  that,  when  the  boat  was  started  on 
its  voyage,  one  of  the  horses  attached  to  it  was  lame,  and  that  in 
consequence,  such  delay  occurred  as  prevented  the  boat  from  passing 
the  place  where  the  accident  happened,  though  beyond  such  place  it 
would  have  been  safe. 

TENNESSEE. 
Absence  of  Negligence  or  Wrongful  Detention  at  Place  of  Ship- 
ment.— In  Lamont  &  Co.  v.  Nashville,  etc.,  R.  Co.,  56  Tenn.  (9 
Heisk.)  58,  it  is  held,  that  the  mere  failure  of  a  common  carrier  to 
forward  goods  promptly  will  not  render  him  liable  for  a  loss  occa- 
sioned proximately  by  the  "act  of  God,"  if  guilty  of  no  wrongful  de- 
tention of  the  goods  at  the  place  of  shipment,  or  of  no  negligence, 
or  want  of  care  and  diligence,  in  securing  them  from  loss  in  transit. 
See  also,  White  v.  Conly,  14  Lea  (Tenn.J  51. 

VERMONT. 
Davis  V.  Central  Vermont  R.  Co.,  66  Vt.  290,  29  Atl.  313. 

VIRGINIA. 

Wrongful  Delay  in  Shipment — Subsequent  Exposure  of  Stock  to 
Severe  Storm. — In  Herring  v.  Chesapeake,  .etc.,  R.  Co.,  101  Va.  778, 
9  R.  R.  R.  262,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  262,  45  S.  E.  ?22,  it  is 
held,  that  though  a  carrier  was  responsible  for  delay  in  shipment  of 
stock  at  New  Orleans,  it  cannot  be  held  liable  to  the  consignee  in 
damages  resulting  from  injury  to  the  stock,  the  proximate  cause  of 
which  was  exposure  to  a  severe  storm  after  the  stock  left  New  Or- 
leans. 

5.    WHERE  ACT  OF  GOD  THE  REMOTE  CAUSE. 

Some  authorities  hold,  that  an  act  of  God  is  not  an  excuse  for  in- 
jury to  or  nondelivery  of  goods  if  it  was  merely  a  remote  cause  of 
the  injury  complained  of. 

United  States.— Tompkins  v.  The  Dutchess  of  Ulster  (D.  C),  Fed 
Cas.  No.  14,087a.  » 

Alabama.— Sprowl  v.  Keller,  4  Stew.  &  P.  (Ala.)  382;  Steele  v. 
McTyer's  adm'r.  31  Ala.  667,  70  Am.  Dec.  516. 

Georgia. — Richmond,  etc.,  R.  Co.  v.  Benson  &  Co.,  86  Ga.  203,  12 
S.  E.  357;  Richmond,  etc.,  R.  Co.  v.  White  &  Co.,  88  Ga.  805,  15  S. 
E.  802. 

Illinois. — Michigan  Cent.  R.  Co.  v.  Curtis,  80  111.  324. 

Iowa.— Wood  V.  Chicago,  etc.,  Ry.  Co.,  68  Iowa  491,  27  N.  W.  473; 
Hewett  V.  Chicago,  etc.,  Ry.  Co.,  63  Iowa  611,  19  N.  W.  790. 

Kentucky.— Cassily  v.  Young  &  Co.,  4  B.  Mon.  (Ky.)  265,  39  Am. 
Dec.  505;  Cincinnati,  etc.,  Ry.  Co.  v.  Webb,  103  Ky.  705,  46  S.  W.  H- 

Maryland. — Fergusson  v.  Brent,  12  Md.  9. 

Michigan. — Michigan  Cent.  R.  Co.  v.  Burrows,  33  Mich.  6. 

Missouri. — Davis  v.  Wabash,  St.  Louis  &  Pac.  Ry.  Co.,  13  Mo.  App- 
449;  Re^  v.  St.  Louis,  etc.,  R..  Co.,  60  Mo.  199;  Wolf  v.  American 
Express  Co.,  43  Mo.  421. 
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New  Jersey.— New  Brunswick,  etc.,  Co.  v.  Tiers,  24  N.  J.  L.  697, 
64  Am.  Dec.  394. 

New  York.-— Merritt  v,  Earle,  31  Barb.  (N.  Y.)  38,  29  N.  Y.  115,  86 
Am.  Dec.  292;  Michaels  v.  New  York  Cent.  R.  Co.,  30  N.  Y.  564,  86 

*  South  Carolina.— Ewart  v.  Street,  2  Bailey   (S..  Car.)   157,  23  Am. 
Dec.  131. 

Tennessee— Express  Co.  v.  Jackson,  92  Tenn.  326,  21  S.  W.  666. 

Texas.— Gulf,  etc.,  Ry.  Co.  v.  McCorquodale,  71  Tex.  41,  9  S.  W.  80. 

Washington.— Smith  v.  North  American  T.  &  T.  Co.,  20  Wash. 
:M.  56  Pac.   372. 

West  Virginia.- McGraw  v,  BaltimoVe  &  O.  R.  Co.,  18  W.  Va.  361, 
41  Am.  Rep.  696,  9  Am.  &  Eng.  R.  Cas.  188. 

Acts  of  God,  or  inevitable  accidents,  which  constitute  a  legal  ex- 
cuse for  the  loss  of.  or  dapiage  to  freight,  by  the  carrier,  must  ap- 
pear to  be  the  immediate,  not  remote  cause  of  such  loss  or  damage. 
So  held  in  Sprowl  v.  Keller,  4  Stew.  &  P.  (Ala.)  382. 

.\  common  carrier  is  liable  for  loss  of  or  damage  to  freight  if  an 
act  of  God  or  the  public  enemy  was  its  remote,  and  not  immediate 
cause,  and  the  loss  or  injury  could  have  been  avoided  by  proper 
care.    So  held  in  Baltimore,  etc..  R.  Co.  v.  Morehead,  5  W.  Va.  293. 

Train  Left  upon  Track  by  Johnstown  Flood— Whiskey  in  Cars 
Seized  by  Thieves — Failure  of  Trainmen  to  Resist— Destruction  of 
Whiskey  by  Citizens. — In  Lang  v.  Pennsylvania  R.  Co.,  154  Pa.  St. 
342.  26  Atl.  370,  it  appeared  that  a  train  containing  several  carloads 

•  •f  whiskey  was  overtaken  by  the  Johnstown  flood,  but  was  not  swept 
away;  that  the  train  was  left  upon  the  track,  and  the  cars  were  un- 
injured, but,  owing  to  the  destruction  of  the  track  ahead,  it  could  not 
resume  its  journey;  that  while  the  train  was  waiting  for  the  track 
to  be  repaired,  thieves,  in  ooen  daylight  and  in  presence  of  the 
trainmen,  who  made  no  resistance,  broke  open  the  cars  and  seized 
some  of  the  whiskey;  that  a  volunteer  guard  of  citizens  interfered 
and  protected  the  train  during  the  night  and  part  of  the  following 
day  and  then  destroyed  the  remainder  of  the  whiskey  to  prevent  it 
from  falling  into  the  hands  of  the  dangerous  element  in  the  com- 
munity; that  the  trainmen  made  no  efforts  to  protect  the  train,  but 
as  soon  as  the  thieves  began  to  break  open  the  car  with  axes,  they 
turned  their  backs  and  left  the  neighborhood.  It  was  held,  that  the 
flood  was  not  the  cause  of  the  loss,  but  merely  created  the  opportunity 
f'lr  plunder.  ^ 

Steamboat  Colliding  with  Mast  of  Submerged  Sloop — Possibility 
of  Seeing  Mast.— In  Merritt  v,  Earle,  29  N.  Y.  (31  Barb.)  115,  86  Am. 
Dec.  292,  an  action  against  the  owner  of  a  steamboat  for  the  value 
01  a  span  of  horses,  lost  while  being  transported,  it  appeared  that  the 
immediate  cause  of  the  accident  and  loss  was  the  contact  of  the 
steamboat  with  the  mast  of  a  sloop  which  had  been  sunk  in  a  squall, 
two  days  beCpre;  and  that  the  mast  was  out  of  water  fifteen  or  six- 
teen feet  at  low  water,  and  was  visible  the  day  before  and  the  same 
day  of  the  accident.  It  was  held,  that  the  loss  was  not  caused  by  an 
inentable  accident,  or  act  of  God. 

6.    ACT  OF  PUBLIC  ENEMY. 

a.   General  Rule. 

Nor  is  a  common  carrier  responsible  for  loss  of  or  damage  to 
freight  occasioned  solely  by  acts  of  a  public  enemy. 

United  States. — Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U. 
S.  (3  Otto)  174;  Choate  v.  Crowninshield  (C.  C),  Fed.  Cas.  No. 
2.691;  New  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How. 
lU.  S.)  344;  St.  John  v.  Southern  Express  Co.  (C.  C),  Fed.  Cas.  No. 
12.228;  Strouss  v.  Wabash,  etc.,  Ry.  Co.  (C.  C).  17  Fed.  Rep.  209; 
The  Maggie  Hammond,  9  Wall.  (76  U.  S.)  435;  The  Zenobia  (D.  C), 
Fed.  Cas.  No.  18.209;  Tompkins  v.  The  Dutchess  of  Ullster  (D.  C), 
Fed.  Cas.  No.  14,087a. 
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Alabama. — Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24  Am.  Dec 
716;  Knox  v.  Rives,  Battle  &  Co..  14  Ala.  249,  48  Am.  Dec.  97;  Louis- 
ville, etc.,  R.  Co.  V.  Cowherd,  120  Ala.  51,  23  So.  793;  Selma.  etc.,  R. 
Co.  V.  Butts  &  Foster,  43  Ala.  385,  94  Am.  Dec.  694;  South  &  Korth 
Ala.  R.  Co.  V,  Henlein,  52  Ala.  606,  23  Am.  Rep.  578;  South  &  North 
Ala.  R.  Co.  V,  Wood,  66  Ala.  167,  41  Am.  Rep.  749,  9  Am.  &  Eng.  R. 
Cas.  419. 

Arkansas. — Kansas  City,  etc.,  R.  Co.  v.  Barnett,  69  Ark.  150,  61 
S,  W.  919;  Little  Rock,  etc.,  Ry.  Co.  v.  Talbot  &  Co.,  47  Ark.  97. 
14  S.  W.  471;  Packard  v.  Taylor,  35  Ark.  402,  37  Am.  Rep.  37;  St. 
Louis,  etc.,  Ry.  v.  Lesser,  46  Ark.  236. 

California. — Agnew  v.  Steartfer  Contra  Costa,  27  Cal.  425,  87  Am. 
Dec.  87;  Bohannon  v.  Hammond,  42  Cal.  227;  Hooper  v.  Wells,  Fargo 
&  Co.,  27  Cal.  11,  85  Am.  Dec.  211;  Jackson  v.  Sacramento  Val.  R- 
Co.,  23  Cal.  269;  Scammon  v.  Wells,  Fargo  &  Co.,  84  Cal.  311,  24 
Pac.  284. 

Delaware. — Klair  v.  Wilmington  Steamboat  Co.,  4  Penn.  (Del.) 
51,  7  R.  R.  R.  821,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  821,  54  Ath  694; 
Pennewell  v.  Cullen,  5  Har.  (Del.)  238;  Reed  v.  Wilmington  Steam- 
boat Co.,  1  Marv.  (Del.)  193;  Truax  v.  Philadelphia,  etc.,  R.  Co..  3 
Houst.  *(Del.)  233. 

Georgia. — Central  of  Georgia  Ry.  Co.  v.  Lippman,  110  Ga.  665.  36 
S.  E.  202;  Cooper  v.  Raleigh,  etc.,  R.  Co.,  110  Ga.  659,  36  S.  E.  240, 
18  Am.  &  Eng.  R.  Cas..  N.  S.,  412;  Dibble  v.  Brown,  12  Ga.  217,  56 
Am.  Dec.  460;  Fish  v.  Chapman  &  Ross,  2  Ga.  349,  46  Am.  Dec.  393; 
Georgia  Railroad  v.  Beatie,  66  Ga.  438,  42  Am.  Rep.  75;  Georgna 
Railroad  v.  Spears,  66  Ga.  485;  Southern  Express  Co.  v.  Newby,  36 
Ga.  635. 

Illinois. — Burke  v.  U.  S.  Express  Co.,  87  111.  App.  505;  Gulliver  :•. 
Adams  Express  Co.,  38  111.  504;  Illinois  Cent.  R.  (3o.  v.  McClellan,  54 
111.  58;  Merchants*  Despatch  Tr.  Co.  v.  Kahn,  76  111.  520;  Michigan 
Cent.  R.  Co.  v.  Chicago  &  Michigan,  etc.,  R.  Co.,  1  111.  App.  399: 
Peoria  &  P.  U.  Ry.  Co.  v.  United  States  Rolling  Stock  Co.,  136  111. 
643,  27  N.  E.  59;  Porter  v.  Chicago  &  R.  I.  R.  Co.,  20  III.  407; 
United  States  Express  Co.  v.  Hutchins,  67  111.  348;  Woods  r.  Devin, 
13  111.  746. 

Indiana. — Louisville,  etc.,  Ry.  Co.  v.  Nicholai,  4  Ind.  App.  119; 
Ohio  &  Miss.  Ry.  Co.  v.  Yohe,  51  Ind.  181;  Pittsburg,  etc.,  R.  W.  Co. 
V.  Hollowell,  65  Ind.  188;  Powers  v.  Davenport,  7  Ind.  497,  43  Am. 
Dec.  100;  Toledo,  etc.,  R.  Co.  v.  Tapp,  6  Ind.  App.  304,  33  N.  E.  462; 
Walpole  V.  Bridges,  5  Ind.  222. 

Kansas. — Kansas  Pac.  Ry.  Co.  v.  Nichols,  9  Kan.  235,  12  Am.  Rep. 
494. 

Kentucky.— Farley  v.  Lavary,  107  Ky.  523,  54  S.  W.  840;  Hall  & 
Co.  V.  Renfro,  60  Ky.  51. 

Louisiana. — McCranie  v.  Wood,  24  La.  Ann.  406;  Thomas  v.  Ship 
Morning  Glory,  13  La.  Ann.  269,  71  Am.  Dec.  509. 

Maine. — Emery  v.  Hersey,  4  Me.  407,  16  Am.  Dec.  268;  Parker  f. 
Flagg,  26  Me.  181,  45  Am.  Dec.  101;  Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228.  50  Am.  Dec.  659;  Wood  v.  Maine  Cent.  R.  Co..  98 
Me.  98,  56  Atl.  457,  9  R.  R.  R.  721,  32  Am.  &  Eng.  R.  Cas.,  N.  S.. 
721. 

Maryland.— Boyle  v.  Laughlin,  4  Md.  291;  Philadelphia,  W.  &  B.  R. 
Co.  V.  Harper,  29  Md.  330. 

Massachusetts. — Evans  v.  Fitchburg  R.  Co.,  Ill  Mass.  142;  Gage  f. 
Tirrell,  91  Mass.  299;  Hastings  v.  Pepper,  28  Mass.  41;  Smith  v.  New 
Haven,  etc.,  R.  Co.,  94  Mass.  (12  Allen)  531. 

Mississippi.— Louisville,  etc..  Ry.  Co.  v.  Bigger,  66  Miss.  319,  6  So. 
234;  Mobile,  etc.,  R.  Co.  v.  Werner,  49  Miss.  725;  Powell  v.  Mills,  30 
Miss.  231,  64  Am.  Dec.  158. 

Missouri. — Austin  v.  St.  Louis,  etc.,  Packet  Co.,  15  Mo.  App.  197: 
Clark  V.  Pacific  R.  R.,  39  Mo.  184,  90  Am.  Dec.  458;  Daggett  &  Price 
V.  Shaw,  3  Mo.  264,  25  Am.  Dec.  439;  Davis  v.  Wabash,  etc.,  Ry.  Co.. 
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89  Mo.  340,  1  S.  E.  327;  Read  v.  St.  Louis,  etc.,  R.  Co.,  60  Mo.  199; 
Steamboat  Lynx  v.  Kin^  &  Fisher,  12  Mo.  272,  49  Am.  Dec.  135. 

Nebraska.— Rinjfwalt  v.  Wabash  R.  Co.,  45  Neb.  760,  64  N.  E.  219. 

New  Jersey. — Merahon  v,  Hobensack,  22  N.  J.  L.  372;  New  Bruns- 
wick, etc.,  Co.  V.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394. 

New  York. — Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163, 
45  \.  E.  369;  Allen  v.  Sewall  (N.  Y.),  2  Wend.  327;  Camden,  etc.,  Co. 
r.  Belknap  (N.  Y.),  21  Wend. -354;  Cragin  v.  New  York  Cent.  R.  Co., 
51  X.  Y.  61,  10  Am.  Rep.  559;  Heineman  v.  Grand  Trunk  Ry.  Co.,  31 
How.  Prac.  430;  Hollister  v.  Nowlen  (N.  Y.),  19  Wend.  234,  32  Am. 
Dec.  455;  Howe  v.  Oswego,  etc.,  R.  Co.,  56  Barb.  (N.  Y.)  121*  Mc- 
Arthur  &  Hurlbert  v.  Sears  (N.  Y.),  21  Wend.  189;  Mallory  v.  Tioga 
R-  Co.,  39  Barb.  (N.  Y.)  488;  Merritt  v.  Earle,  31  Barb.  (N.  Y.)  38, 
29  X.  Y.  115,  6  Am.  Dec.  292;  Miller  v.  Steam  Na^vigation  Co.,  10 
\.  Y.  431;  Read  v.  Spaulding,  30  N.  Y.  630,  86  Am.  Dec.  426;  Robin- 
•^m  V.  Cornish.  13  N.  Y.  Supp.  577;  Sherman  v.  Wells,  28  Barb.  (N. 
Y.)  403;  Spaids  v.  New  York  Mail  Steamship  Co.,  3  Daly  (N.  Y.) 
139;  Waldron  v.  Fargo,  170  N.  Y.  130. 

North  Carolina.— Harrell  &  Co.  v.  Owens,  18  N.  Car.  273;  Patter- 
son i\  North  Carolina  R.  Co.,  64  N.  Car.  147;  Thomas  v.  Southern 
Ry.  Co.,  131  N.  Car.  590,  42  S.  E.  543,  6  R.  R.  R.  860,  29  Am.  &  Eng. 
R.  Cas..  N.  S..  860. 

Ohio.— Toledo  &  Ohio  Cent.  Ry.  Co.  v.  Ambach,  10  Ohio  C.  Ct. 
Rep.  490.  6  O.  C.  D.  574;  Welsh  v.  Pittsburg,  etc.,  R.  Co.,  10  Ohio 
St.  65. 

Oregon. — Oakes  v.  Northern  Pac.  R.  Co.,  20  Ore.  392,  26  Pac.  230. 

Pennsylvania. — Beckham  &  Johnson  v.  Shouse,  5  Rawl.  (Pa.)  179, 
28  Am.  Dec.  653;  Eagle  v.  White,  6  Whart.  (Pa.)  505,  37  Am.  Dec. 
434;  Harrington  v,  M'Shane,  2  Watts  (Pa.)  443,  27  Am.  Dec.  321; 
Hart  V.  Allen  &  Grant.  2  Watts  (Pa.)  117;  Hays  v.  Kennedy,  41  Pa. 
St.  378,  80  Am.  Dec.  627;  Verner  v.  Sweitzer,  32  Pa.  St.  208;  Willock 
r.  Pennsylvania  R.  Co.,  166  Pa.  St.  184,  30  Atl.  948. 

Rhode  Island. — Hubbard  v.  Harnden  Express  Co.,  10  R.  I.  244. 

South  Carolina. — Campbell  v.  Morse,  1  Harp.  (S.  Car.)  468;  Charles- 
ton &  C.  Steam  Box  Co.  v.  Bason,  1  Harp.  (S.  Car.)  262;  Harrington 
r.  Lyles,  2  Nott  &  McC.  (S.  Car.)  88;  M'Call  v.  Brock,  5  Strob.  (S. 
Car.)  88,  119;  Porchcr  v.  Northeast  R.  Co.,  14  Rich.  (S.  Car.)  181; 
Slater  v.  South  Carolina  Ry.  Co.,  29  S.  Car.  96,  6  S.  E.  936;  Smyrl  v, 
Xiolon,  2  Bailey  (S.  Car.)  421,  23  Am.  Dec.  146. 

Tennessee. — Jones  &  Kimbro  v.  Walker,  13  Tenn.  (5  Yerg.)  427; 
Lewis  &  Co.  V.  Ludwick,  46  Tenn.  (6  Colw.)  368;  Louisville  &  N.  & 
G.  S.  R-  Co.  V.  Katzenberger,  84  Tenn.  (16  Lea)  380:  Nashville,  etc., 
R  Co.  V.  Lillie,  112  Tenn.  331,  78  S.  W.  1055;  Nashville,  etc.,  Ry.  Co. 
r.  Stone  &  Haslett.  112  Tenn.  348,  79  S.  W.  1031;  Southern  Express 
Co.  V.  Glen  &  Sons,  84  Tenn.  472;  Southern  Express  Co.  v.  Womack, 
48  Tenn.  256;  Turney  v.  Wilson,  15  Tenn.  340;  Watson  v.  Memphis 
&  Charleston  R.  Co.,  56  Tenn.  255. 

Texas.— Arnold  v.  Jones,  26  Tex.  335,  82  Am.  Dec.  617;  Chevallier 
r.  Straham,  2  Tex.  115,  47  Am.  Dec.  639;  Gulf,  etc.,  Ry.  Co.  v,  Levi 
i^Tex.),  12  S.  W.  677;  International,  etc.,  R.  Co.  v.  Bergman  (Tex. 
Civ.  App.),  64  S.  W.  999;  Navigation  Co.  v.  Dwycr,  29  Tex.  376. 

Virginia. — Herring  v.  Chesapeake,  etc.,  R.  Co.,  101  Va.  778,  45  S.  E. 
322.  9  R.  R.  R.  262,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  262;  Norfolk,  etc., 
R.  Co.  V.  Reeves,  97  Va.  284,  33  S.  E.  606. 

West  Virginia.— Baltimore  &  O.  R.  Co.  v.  Morehead,  5  W.  Va. 
293;  McGraw  v.  Baltimore,  etc.,  R.  Co.,  18  W.  Va.  361,  41  Am.  Rep. 
696,  9  Am.  &  Eng.  R.  Cas.,  188;  Maslin  v.  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  180. 

Wisconsin. — Klauber  v.  American  Express 'Co.,  21  Wis.  21,  91  Am. 
Dec.  452. 

England. — Coggs  v.  Bernard,  2  Ld.  Raym.  (Eng.)  909;  Foward  v, 
Pittard,  1  D.  &  E.  (Eng.)  27. 
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b.   Hlustrations  and  Limitations  of  Rule. 

Goods  Placed  in  Bonded  Warehouse  by  Confederate  Government 
and  Sold  for  Nonpayment  of  Duties. — In  Hubbard  v.  Harnden  Ex- 
press Co.,  10  R.  I.  244,  it  appeared  that  an  express  company  in  New 
York  received  from  plaintiffs,  April  10,  1861,  certain  goods  to  be  sent 
to  one  C.  at  Rome,  Georgia,  and  gave  a  receipt  specifying  that  they 
were  to  be  sent  to  the  express  company's  agency  nearest  their  desti- 
nation; that  thev  arrived  at  Savannah,  Georgia,  about  the  last  of 
April,  when  they  were  takep  possession  of  by  an  officer  of  the  con- 
federate government,  and  placed  in  a  bonded  warehouse,  and  subse- 
quently sold  for  nonpayment  of  duties  levied  on  them,  after  C.  had 
been  notified  that  they  would  be  sold  unless  he  paid  the  duties.  It 
was  held,  that  the  express  company  had  been  deprived  of  the  goods 
by  the  acts  of  the  public  enemies,  and  was,  therefore,  not  liable  for 
their  Value. 

United  States  Troops — Carrier  within  Confederate  Lines. — In  the 
late  civil  war,  the  troops  of  the  United  States  were  a  "public  enemy," 
against  whose  act  a  common  carrier,  within  the  confederate  lines, 
did  not  insure.  So  held  in  Southern  Express  Co.  v.  Womack,  48 
Tenn.  256. 

Destruction  of  Freight  by  Confederate  States.  —  In  Patterson  r. 
North  Carolina  R.  Co.,  64  N.  Car.  147,  it  is  held,  that  the  destruction 
of  property,  under  the  authority  of  the  Confederate  States,  in  1862, 
can  not  be  claimed  as  the  act  of  a  public  enemy,  by  a  railroad  com- 
pany situated  within  the  limits  of  that  government  and  authority. 
See  also,  Nashville,  etc.,  R.  Co.  v.  Estes,  54  Tenn.  (7  Heisk.)  622. 

Property  Received  for  Carriage  within  Confederate  Lines  De- 
stroyed under  Military  Orders. — But  a  common  carrier  was  not  liable 
for  property,  received  within  the  confederate  lines  for  transportation, 
which  was  seized  and  destroyed  by  confederate  soldiers  in  obedience 
to  military  orders,  although  such  government  was  not,  in  contempla- 
tion of  law,  a  public  enemy,  with  respect  to  the  carrier.  So  held  in 
Nashville,  etc.,  R.  Co.  v,  Estes,  54  Tenn.  (7  Heisk.)  622. 

Citizen  and  Railroad  Ordered  by  Military  Authorities  to  Transport 
Cotton  to  Certain  Point — ^Loss  of  Cotton. — And  in  Western  &  At- 
lantic R.  Co.  V.  Hurst,  58  Tenn.  625,  it  is  held,  that  where  a  citizen 
and  a  railroad  company  were  ordered  by  the  military  authorities  to 
transport  plaintiffs  cotton  to  a  certain  point,  during  the  civil  war, 
and  they  obeyed,  and  a  part  of  the  cotton  was  lost  or  destroyed,  but 
not  through  the  fault  of  the  railroad,  it  was  not  responsible  for  the 
loss  or  damage. 

Negligent  Exposure  to  Capture. — But  a  common  carrier  is  liable  if 
it  negligently  exposes  freight  to  capture  by  a  public  enemy,  in  con- 
sequence of  which  it  is  captured  or  destroyed.  So  held  in  Caldwell 
V.  Southern  Exp.  Co.  (C.  C),  Fed.  Cas.  No.  2,303. 

Duty  to  Save  Freight  from  Destruction. — And  in  Holladay  v.  Ken- 
nard,  12  Wall.  (U.  S.)  254,  it  is  held,  that  when  goods  in  the  posses- 
sion of  a  common  carrier  are  threatened  with  destruction  or  seizure 
by  a  public  enemy,  he  is  bound  to  use  due  diligence  to  prevent  such 
destruction  or  seizure. 

7.    MOBS. 

But  a  common  carrier  is  not  relieved  from  liability  for  failure  to 
deliver  freight  by  the  fact  that  it  has  been  destroyed  by  a  mob.  So 
held  in  Missouri  Pac.  R.  Co.  v.  Neville,  60  Ark.  375,  30  S.  W.  425. 

A  common  carrier,  in  the  absence  of  contract  limiting  its  liability, 
is  liable  for.  goods  destroyed  by  a  mob  of  rioters.  So  held  in  Gulf, 
etc.,  Ry.  Co.  v.  Levi  (Tex.),  12  S.  W.  677. 

For  a  total  failure  to  deliver  freight,  occasioned  by  the  unlawful 
acts  of  mobs,  rioters,  strikers,  thieves  and  the  like,  a  common  carrier 
is  liable.     Missouri  Pac.  R.  Co.  v.  Neville,  60  Ark.  .375.  30  S.  W.  425. 

A  loss  by  a  common  carrier  occasioned  by  thieves  and  robbers,  or 
by  an  irresistible  mob,  will  not  excuse  his  nondelivery  of  goodf. 
Lewis  V.  Ludwick,  46  Tenn.   (6  Coldw.)  368. 
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In  Pittsburpr,  etc.,  R.  W.  Co.  v.  Hollowell,  65  Ind.  188,  it  is  said  in 
the  opinion:  **Rioters  and  robbers  and  thieves  and  insurrectionists, 
th'-'U^h  at  war  with  social  order,  are  not  in  this  sense  classed  as 
public  enemies.  Though  the  force  by  which  the  carrier  be  opposed 
be  never  so  j?reat,  as  if  an  irresistible  multitude  of  people  should  rob 
him.  he  is  nevertheless  charjfeable." 

Hutdiinson  on  Carriers. — In  Hutchinson  on  Carriers  (2nd  Ed.),  § 
2^0.  the  author  says:  "Losses,  therefore,  which  are  occasioned  by 
the  depredations  or  the  violence  of  mobs,  rioters,  strikers,  thieves 
and  the  like,  however  much  they  may  be  in  some  sense  the  common 
enemies  of  the  country,  do  not  come  within  the  exception,  nor  do 
I''>«es  by  robbers,  whether  upon  the  hij?hway  or  upon  the  sea." 

8.    ROBBERY  OR  THEFT. 

Story  on  Bailments. — "He  (the  common  carrier)  is  liable  for  all 
thefts,  robberies,  and  embezzlements  by  any  of  the  crew,  or  by  any 
..ther  person,  althouf?h  he  may  have  exercised  every  possible  vigi- 
lance to  prevent  the  loss."    Story  on  Bailments  (9th  Ed.),  §  528. 

Rationale  of  Rule. — Holt,  C.  J.,  in  Cog^s  v.  Bernard,  2  Ld.  Rayn 
^Etik.)  909,  said:  "The  law  charges  this  person  (the  common  carrier), 
thus  intrusted  to  carry  goods,  against  all  events  but  acts  of  God, 
and  of  the  enemies  of  the  King.  For  though  the  force  be  never  so 
creat,  as  if  an  irresistible  multitude  of  people  should  rob  him,  never- 
theless he  is  chargeable.  And  this  is  a  politic  establishment,  con- 
trived by  the  policy  of  the  law  for  the  safety  of  all  persons,  the 
necessity  of  whose  affairs  oblige  them  to  trust  these  sorts  of  persons, 
t^at  they  may  be  safe  in  their  ways  of  dealing;  for  else  these  carriers 
mi^ht  have  an  opportunity  of  undoing  all  persons  that  had  any 
dealings  with  them  by  combining  with  thieves,  etc.,  and  yet  doing 
i:  in  such  a  clandestine  manner  as  would  not  be  possible  to  be 
d-«covered.  And  this  is  the  reason  the  law  is  founded  upon  in  that 
point." 

Lord  Mansfield,  in  Forward  v,  Pittard,  1  D.  &  E.  (Eng.)  27,  said: 
"The  question  is,  whether  the  common  carrier  is  liable  in  this  case 
<'f  fire.    *    *     *     A  carrier  is  in  the  nature  of  an  insurer.     It  is  laid 
down  that  he  is  liable  for  every  accident,  except  by  the  act  of  God, 
or  the  King's  enemies.     Now,  what  is  the  act  of  God?     I  consider 
it  to  mean  something  in  opposition  to  the  act  of  man;    for  every- 
thing is  the  act  of  (jod  that  happens  by  his  permission,  everything 
by  his   knowledge.      But    to    prevent    litigation,    collusion,    and    the 
necessity  of  going   into   circumstances   impossible   to   be   unravelled, 
the  law  presumes  against  the  carrier,  unless  he  shows  it  was  done  by 
the  Kin^s  enemies,  or  by  such  an  act  as  could  not  happen  by  the 
intervention  of  man,  as  storms,  lightning,  and  tempests.    If  an  armed 
f-^Tce  come  to  rob  the  carrier  of  the  goods  he  is  liable;    and  a  reason 
is  given  in  the  books,  which  is  a  bad  one,  viz.,  that  he  ought  to  have 
a  sufficient  force  to  repel  it;    but  that  would  be  impossible  in  some 
cases,  as  for  instance,  in  the  riots  in  the  year  1780.    The  true  reason 
is,  for  fear  it  may  give  room   for   collusion,   that  the   master  may 
contrive  to  be  robbed  on  purpose,  and  share  the  spoil.     In  this  case, 
it  does  not  appear  but  that  the  fire  arose  from  the  act  of  some  man 
or  other.     It   certainly  did  arise   from   some  act   of  man,   for   it  is 
expressly  stated  not  to  have  happened  by  lightning.     The   carrier, 
therefore,  in  this  case  is  liable,  inasmuch  as  he  is  liable  for  inevitable 
accident." 

In  Hays  v.  Kennedy,  41  Pa.  St.  378,  80  Am.  Dec.  627,  it  is  said  in 
the  opinion:  "Theft  from  a  carrier  or  robbery  of  him,  while  he  is 
within  the  protection  af  the  state,  3  Keb.  135,  is  not  an  excuse  that 
the  law  respects;  but  by  the  very  nature  of  his  contract,  the  carrier, 
bv  himself  or  his  agents,  is  bound  to  be  always  with  the  goods  during 
their  carriage,  and  the  law  presumes,  and  must  in  all  ordinary  cases 
presume,  that,  if  watchful,  the  ordinary  police  of  the  state  will  be 
entirely  adequate  for  his  protection.  It  is,  therefore,  because  he  is 
Dresumcd,  and  almost  conclusively  presumed,  to  be  in  fault  in  such 
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case,  that  he  is  held  liable,  and  not  because  he  has  a  remedy  over 
against  the  wronf2:doer,  or  the  township,  or  hundred.  1  Salk.  143. 
He  is  not  liable  when  robbed  by  pirates  on  the  high  seas  or  by  the 
public  enemies,  because  against  these  he  has  no  police  protection 
and  there  is  no  presumption  of  fault  on  his  part." 

Goods  Stolen — Failure  of  Carrier's  Employees  to  Attempt  to  Pro- 
tect Property. — In  Lang  v.  Pennsylvania  R.  Co.,  154  Pa.  St.  342,  26 
Atl.  370,  it  is  held,  that  even  a  clause  in  a  bill  of  lading  providing 
that  the  "carrier  shall  not  be  liable  for  loss  or  damage  by  causes 
beyond  its  reasonable  control,  by  riots,  or  any  other  reason  not 
directly  traceable  to  the  negligence  of  the  carrier's  servants,"  will 
not  protect  the  carrier  for  the  loss  of  goods  stolen  in  open  daylight 
in  the  presence-  of  the  carrier's  employees,  who  make  no  offer  to 
resist  the  thieves  and  protect  the  property. 

9.   SEIZURE  UNDER  LEGAL  PROCESS. 

As  a  general  rule,  a  common  carrier  is  not  liable  for  loss  of  goods 
if  they  are  taken  from  its  possession  by  legal  process. 

Georgia. — Savannah,  etc.,  Co.  v.  Wilcox,  Gibbs  &  Co.,  48  Ga.  4.rj; 
Southern  Ry.  Co.  v.  Heymann,  118  Ga.  616,  45  S.  E.  491,  9  R.  R.  R. 
574,  32  Am.  &  En9r.  R.  Cas.,  N.  S.,  574. 

Indiana. — Indiana,  etc.,  Ry.  Co.  v.  Doremeyer,  20  Ind.  App.  605, 
50  N.  E.  497;  Ohio,  etc.,  Ry.  Co.  v.  Yohe,  51  Ind.  181;  Simpson  r. 
Dufour,  126  Ind.  322,  26  N.  E.  69. 

Michigan. — Pingree  v.  Detroit,  etc.,  R.  Co.,  66  Mich.  143,  33  N.  W. 
298;  Walker  v.  Detroit,  Grand  Haven,  etc.,  R.  Co.,  49  Mich.  446,  13 
N.  W.  812. 

Minnesota. — Baldwin  v.  Great  Northern  Ry.  Co.,  81  Minn.  247; 
Cooley  V.  Minnesota  Transfer  Ry.  Co.,  53  Minn.  327,  55  N.  W.  Ul; 
Merriman  v.  Great  Northern  Express  Co.,  63  Minn.  543,  65  N.  W. 
1080;    Mery  v,  Chicago,  etc.,  Ry.  Co.,  86  Minn.  33. 

Nebraska.— Johnston  v.  Chicago,  etc.,  R.  Co.  (Neb.),  97  N.  W.  479. 

New  York.— Bliven  v.  Hudson  River  R.  Co.,  35  Barb.  (N-  Y.)  188, 
36  N.  Y.  403;  Livingston  v.  Miller,  48  Hun  (N.  Y.)  232;  Van  Winkle 
V.  United  States  Mail  Steamship  Co.,  37  Barb.  (N.  Y.)  123. 

Ohio.— Baltimore,  etc.,  R.  Co.  v.  O'Donnell,  49  Ohio  St.  489,  32 
N.  E.  476. 

Oregon. — Jewett  v.  Olsen,  18  Ore.  419,  23  Pac.  262. 

Pennsylvania. — Bingham  v.  Lamping,  26  Pa.  St.  340,  67  Am.  Dec. 
418. 

South  Carolina. — Kohn  v.  Richmond,  etc.,  R.  Co.,  37  S.  Car.  1,  16 
S.   E.   376. 

For  a  fuller  treatment  of  this  branch  of  our  subject,  see  extensive 
note,  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  501. 

10.    DELAY. 

a.   General  Rule. 

Unless  there  is  a  special  contract  to  deliver  at,  or  within  a  certain 
time,  common  carriers  are  not  insurers  as  to  the  time  of  delivery- 
United  States.— Bearse  v.  Ropes  (D.  C),  Fed.  Cas.  No.  1.192; 
Scott  V.  Baltimore,  C.  &  B.  Steamboat  Co.  (C.  C),  19  Fed.  Rep.  56; 
Southern  Pac.  Co.  v.  Arnett  (C.  C.  A.),  128  Fed.  Rep.  75,  10  R.  R.  K- 
538,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  538;  Thomas  v.  Lancaster  Mills 
(C.  C.  A.),  71  Fed.  Rep.  481. 

Arkansas.— Choctaw  &  M.  R.  Co.  v.  Walker,  71  Ark.  571,  9  R.  R.  R- 
784,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  784,  76  S.  W.  1058. 

Delaware.— Truax  v.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.)  233. 

Georgia. — Johnson  v.  East  Tenn.,  etc.,  Ry.  Co.,  90  Ga.  810,  17  S.  E. 
121,  55  Am.  &  Eng.  R.  Cas.  446. 

Illinois. — Adams  Express  Co.  v,  Bratton,  106  111,  App.  563;  Indian- 
apolis &  St.  L.  R.  Co.  V.  Juntgen,  10  111.  App.  295. 

Indiana. — Lake  Shore,  etc.,  Ry.  Co.  v.  Bennett,  89  Ind.  457,  6  Am 
&  Eng.  R.  Cas.  391;  Pittsburg,  C.  &  St.  L.  R.  W.  Co.  v.  Hollowell. 
65  Ind.  188. 
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Iowa.— Kinnick  Bros,  v,  Chicago,  etc.,  Ry.  Co.,  69  Iowa  665,  29 
.\.  W.  772. 

Kansas. — North  Missouri  R.  Co.  v.  Akers,  4  Kan.  453. 

Michigaii.— Detroit  &  Bay  City  Ry.  v.  McKenzie,  43  Mich.  609,  5 
N.  \V.  1031;    MichiRan  Cent.  R.  Co.  v.  Burrows,  33  Mich.  6. 

MississippL — Burnham  v.  Alabama,  etc.,  Ry.  Co.,  81  Miss.  46,  32 
So.  912,  6  R.  R.  R.  17,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  17;  Yazoo  & 
Mi^s.  Valley  R.  Co.  v.  Millsaps,  76  Miss.  855,  25  So.  672. 

MissoorL— Pniitt  v.  Hannibal  &  St.  Jo.  R.  Co.,  62  Mo.  527. 

Nebraska.— Johnston  v.  Chicago,  etc.,  R.  Co.  (Neb.),  97  N.  W.  479. 

New  York.— Blackstock  v.  New  York,  etc.,  R.  Co.,  20  N.  Y.  48,  65 
.Am.  Dec.  372;  Condict  v.  Grand  Trunk  R.  Co.,  54  N.  Y.  500;  Conger 
i\  Hudson  River  R.  Co.,  6  Duer  (N.  Y.)  375;  Geismer  v.  Lake  Shore 
k  M.  S.  Ry.  Co.,  102  N.  Y.  563,  7  N.  E.  828,  55  Am.  Rep.  837;  Merritt 
r.  Earle,  29  N.  Y.  115,  86  Am.  Dec.  292,  31  Barb.  38;  Tierney  v.  New 
York,  etc.,  R.  Co.,  76  N.  Y.  3(15. 

North  Carolina. — Boner  &  Crest  v.  Merchants*  Steamboat  Co.,  46 
X.  Car.  (1  Jones  L.)  211;  Foard  v,  Atlantic  &  N.  C.  R.  Co.,  8  Jones 
(X.  Car.)  235. 

Ohio.— American  Express  Co.  v.  Smith,  33  Ohio  St.  511,  31  Am. 
Rep.  561. 

Pennsylvania. — Morrison  v.  Davis  &  Co.,  20  Pa.  St.  171,  57  Am. 
Dec.  695. 

Tennessee. — Baker  v,  Louisville,  etc.,  R.  Co.,  10  Lea  (Tenn.)  304, 
Hj  Am.  &  Eng.  R.  Cas.  149;  East  Tenn.,  etc.,  R.  Co.  v.  Nelson,  41 
Tenn.  (1  Coldw.)  272;  Nashville,  etc.,  R.  Co.  v.  Jackson,  6  Heisk. 
(Tenn.)  273;  Nashville,  etc.,  Ry.  v.  Stone  &  Haslett,  112  Tenn.  348, 
TO  S.  W.  1031. 

Texas.— Belcher  v,  Missouri.  K.  &  T.  Ry.  Co.,  92  Tex.  593;  Gal- 
teston.  etc.,  Ry.  Co.  v,  Rutledpre  (Tex.  Cjv.  App.),  37  S.  W.  176; 
Gulf,  etc.,  Ry.  Co.  v.  Ellison,  70  Tex.  491,  7  S.  W.  785;  Gulf,  etc., 
Ry.  Co.  V.  Levi   (Tex.),  12  S.  W.  677;  International,  etc.,   R.  Co.  v, 

Bergman  (Tex.  Civ.  App.),  64  S.  W.  999;    International  &  G.  N.  R. 

Co.  I'.  YounR  (Tex.  Civ.  App.),  72  S.  W.  68;  St.  Louis,  etc.,  Ry.  Co. 
t.  Bland  (Tex.  Civ.  App.),  34  S.  W.  675;    Sterling  v.  St.  Louis,  etc., 

Ry.  Co.   (Tex.   Civ.   App.),   86   S.   W.   655;    Texas,   etc.,   Ry.   Co.   v, 

Sherrod  (Tex.  Civ.  App.),  87  S.  W.  363. 

b.   Statements  and  IllustrationB  of  Rule. 

The  rule  that  common  carriers  are  bound  as  insurers  for  the  safe 
delivery  of  freight  does  not  extend  to  the  time  of  delivery.  So  held 
in  Boner  &  Crest  v.  Merchants'  Steamboat  Co.,  46  N.  Car.  (1  Jones 
L)  211. 

In  Geismer  v.  Lake  Shore,  etc.,  Ry.  Co.,  102  N.  Y.  563,  7  N.  E.  828, 
55  Am.  Rep.  837,  it  is  held,  that,  in  the  absence  of  a  special  contract, 
there  is  no  absolute  duty  resting  upon  a  common  carrier  to  deliver 
Roods  intrusted  to  him,  within  what  would  be,  under  ordinary  cir- 
ciJmstances,  reasonable  time;  it  may  excuse  delay  by  an  accident 
or  misfortune  not  inevitable  or  produced  by  the  act  of  God,  but  the 
result  of  the  conduct  of  men;  all  that  can  be  required  of  him  is  that 
he  exercise  due  care  and  diligence  to  Ruard  against  delay  and  to 
forward  the  Roods  to  their  destination. 

Jn  Kinnick  Bros.  v.  Chicago,  etc.,  Ry.  Co.,  69  Iowa  665,  29  N.  W. 
v2.  it  is  held,  that  where  a  common  carrier  is  delayed  in  delivering 
live  stock  to  market,  it  may  excuse  the  delay  by  proof  of  misfortune 
or  accident,  although  not  inevitable  or  produced  by  the  act  of  God. 

Inevitable  Accident. — A  common  carrier  is  not,  as  a  general  rule, 
an  insurer  as  to  time,  but  is  only  required  to  transport  freight  to  its 
destination  within  a  reasonable  time;  and  if  delay  in  the  carriage  of 
freij^ht  is  occasioned  by  inevitable  accident,  the  loss  ensuing  is  not 
chargeable  to  the  carrier.  So  held  in  American  Express  Co.  v. 
Smith.  33  Ohio  St.  511,  31  Am.  Rep.  561. 

Accident  or  Misfortune — Use  of  Reasonable  Care. — If  freight  is  re- 
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tarded,  obstructed,  or  delayed  in  its  transit,  by  accident,  misfortune, 
or  other  sufficient  cause,  though  not  resulting  from  the  act  of  Guii 
or  of  the  public  enemy,  the  carrier  will  not  be  rendered  responsible 
for  loss  or  damage  occasioned  by  such  delay,  provided  he  has  used 
due  and  reasonable  diligence  in  the  transportation  to  guard  against 
delay,  and  the  goods  are  finally  delivered  in  safety.  So  held  in  Truax 
V.  Philadelphia,  etc.,  R.  Co.,  3  Houst.  (Del.)  233. 

Unforeseen  Occurrences — Slight  Delays. — In  Pruitt  v.  Hannibal  & 
St.  Jo.  R.  Co.,  62  Mo.  527,  it  is  held,  that  common  carriers  are  ex- 
cused from  literal  performance  of  their  contracts  if  unforeseen 
occurrences,  such  as  the  law  recognizes  as  sufficient,  should  occasion 
slight  delays  in  transportation. 

Ignorance  of  Urgency  of  Shipment — ^Not  Unusual  Delay. — In  Choc- 
taw &  M.  R.  Co.  V.  Walker,  71  Ark.  571,  9  R.  R.  R.  784.  32  Am.  & 
Eng.  R.  Cas.,  N.  S.,  784,  76  S.  W.  1058,  it  is  held,  that  a  common  earner 
is  not  liable  for  injuries  to  goods  from  a  delay  in  shipment  that  was 
not  unusual,  if  it  had  no  notice  of  the  urgency  of  the  shipment  or 
that  unusual  expedition  was  necessary  to  save  from  loss. 

Lawless  Violence. — A  common  carrier  is  not  responsible  for  a  delay 
resulting  solely  from  the  lawless  violence  of  men  not  in  its  employ. 
So  held  in  Indianapolis  &  St.  L.  R.  Co.  v.  Juntgen,  10  111.  App.  295. 

Mobs — Strikes — Causes  Not  Under  Carrier's  Control. — In  Gulf,  etc., 
Ry.  Co.  V.  Levi,  76  Tex.  337,  13  S.  W.  191,  it  is  held,  that  where  the 
goods  are  actually  transported  and  delivered,  but  the  time  of  delivery 
was  delayed,  such  delay,  if  caused  by  mobs,  strikes,  or  other  causes  not 
under  control  of  the  common  carrier,  may  be  excused. 

Reduction  of  Wages  of  Carrier's  Employees — Delays  Caused  by 
Mob.— In  Pittsburg,  etc.,  R.  W.  Co.  v.  Hollowell,  65  Ind.  188,  it  is 
said  in  the  opinion:  "The  fact  that  a  railroad  company  has  reduced 
the  wages  of  its  employees  can  not  be  held  to  justify  or  excuse  a 
mob,  composed  of  indiscriminate  persons,  in  stopping  a  train  of  cars, 
and  delaying  the  receiving  of  goods,  or  the  transportation  of  frciffhts; 
nor  can  the  railroad  company  be  held  responsible  for  the  conse- 
quences of  such  unlawful  proceedings,  when  they  cause  such  delay  " 

Strike  on  Part  of  Carrier's  Employees. — In  Blackstock  v.  New  York 
&  E.  R.  Co.,  20  N.  Y.  48,  65  Am.  Dec.  372,  it  is  held,  that  a  railroad 
company,  as  a  common  carrier,  is  responsible  for  damages  resulting 
from  a  delay  to  transport  freight  in  the  usual  time,  which  was 
caused  by  a  large  number  of  its  servants  suddenly  and  wrongfully 
refusing  to  work. 

For  a  delay  occasioned  by  a  refusal  of  the  common  carrier's  serv- 
ants to  do  their  duty,  the  carrier  is  liable.  So  held  in  Indianapolis 
&  St.  L.  R.  Co.  V.  Juntgen,  10  111.  App.  295. 

Accidents — ^Thieves — Robbers — Mobs — In  Pittsburg,  etc.,  R.  )^ 
Co.  V.  Hollowell,  65  Ind.  188,  it  is  said  in  the  opinion:  "In  cases  likf 
the  present,  for  delay  in  receiving  and  carrying  the  goods,  the  carrier 
is  not  an  insurer,  and  is  only  bound  by  the  general  rule  of  liability 
for  a  breach  of  his  contract,  or  of  his  public  duty  as  a  carrier,  and 
may  be  excused  for  delay  in  receiving  the  goods,  or  in  transporting 
them  after  they  have  been  received,  whenever  the  delay  is  neces- 
sarily caused  by  unforeseen  disaster  which  human  prudence  can  not 
provide  against,  or  by  accident  not  caused  by  the  negligence  of  the 
carrier,  or  by  thieves  and  robbers,  or  an  uncontrollable  mob." 

Mob.---Where  delay  in  the  transportation  of  live  stock  by  a  common 
carrier  is  caused  solely  by  the  violence  and  riotous  conduct  of  a 
lawless  mob,  which  the  carrier  and  the  civil  authorities  of  the  state 
are  alike  unable  to  resist  or  control,  the  carrier  is  not  liable  for  the 
damages  caused  by  such  delay.  So  held  in  Lake  Shore,  etc.,  Ry.  Co. 
V.  Bennett,  89  Ind.  457,  6  Am.  &  Eng.  R.  Cas.  391. 
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IIL  APPLICATION  OF  RULE  MAKING  COMMON  CARRIER'S 

LIABILITY  THAT  OF  AN  INSURER. 

1.    RAILROADS  ARE  COMMON  CARRIERS. 

Of  course,  an  ordinary  railroad  company  is  a  common  carrier  of 
freight,  although  its  charter  does  not,  in  so  many  words,  provide  that 
it  shall  be  such. 

Alabama. — Selma,  etc.,  R.  Co.  v.  Butts  &  Foster,  43  Ala.  385;  Mo- 
bile, etc.,  R.  Co.  V.  Prewitt,  46  Ala.  63,  7  Am.  Rep.  586. 

Georgia.— East  Tenn.,  etc.,  R.  Co.  v.  Whittle,  27  Ga.  535,  73  Am. 
Dec.  741;   Falvey  v.  Georgia  Railroad,  76  Ga.  597. 

Illinois. — Chicago,  etc.,  Ry.  Co.  v.  People,  56  111.  365;  Chicago, 
etc.  R.  Co.  V.  Thompson,  19  111.  578. 

Kansas. — Kansas  Pac.  Ry.  Co.  v,  Nichols,  9  Kan.  235,  12  Am. 
Rep.  494;   Kansas  Pac.  Ry.  Co.  v,  Reynolds,  8  Kan.  623. 

Michigan. — Michigan  Cent.  R.  Co.  v.  Hale,  6  Mich.  243. 

Nebraska. — Atchison,  etc.,  R.  Co.  v,  Washburn,  5  Neb.  117. 

New  Jersey. — Rogers  L.  &  M.  Works  v.  Erie  Ry.  Co.,  20  N.  J. 
E.  379. 

New  York. — Heineman  v.  Grand  Trunk  Ry.  Co.,  31  How.  Prac.  430. 

Ohio.— Scofield  v.  Lake  Shore  &  Mich.  So.  Ry.  Co.,  43  Ohio  St. 
571.  3  N.  E.  907,  54  Am.  Rep.  846. 

2.    BAGGAGE  OF  PASSENGERS. 

Carriers  of  passengers  for  hire  are  liable  as  common  carriers  with 
respect  to  their  passengers'  baggage.  Saunders  v.  Southern  Ry.  Co. 
(C.  C.  A.),  128  Fed.  Rep.  15,  11  R.  R.  R.  596,  34  Am.  &  Eng.  R.  Cas., 
N.  S.,  596;  Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec.  460;  Merrill 
p.  Grinnell,  30  N.  Y.  594. 

In  Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec.  460,  it  is  held,  that 
railroad  companies,  stage  proprietors,  steamboat  owners,  and  omni- 
bus proprietors,  who  carry  passengers  for  hire,  as  regards  the  pas- 
sengers' baggage,  are  like  common  carriers,  liable  for  its  loss,  unless 
caused  by  the  act  of  God  or  the  public  enemy. 

Property  of  Passenger  Other  than  Baggage — ^Absence  of  Conceal- 
ment or  Fraud. — Where  a  railroad  receives  for  carriage,  in  cars  which 
accompany  its  passenger  trains,  property  of  a  passenger  other  than 
his  baggage,  in  relation  to  which  no  fraud  or  concealment  is  at- 
tempted upon  its  employees,  it  assumes  with  reference  to  the  property 
the  liability  of  a  common  carrier  of  merchandise.  So  held  in  Hanni- 
bal, etc.,  R.  Co.  V.  Swift,  12  Wall.  (U.  S.)  262. 

Goods  or  Extra  Baggage  Transported  by  Carriers  of  Passengers. — 
In  Dibble  v.  Brown,  12  Ga.  217,  56  Am.  Dec.  460,  it  is  held,  that  if 
proprietors  of  railroads,  steamboats,  ^tage  coaches  and  omnibuses, 
etc..  who  are  engaged  in  the  business  of  transporting  passengers, 
holding  themselves  out  to  the  world  as  persons  exercising  a  public 
employment,  and  as  being  ready  to  carry  goods  for  hire,  receive 
Roods  or  extra  baggage,  to  be  carried  for  compensation,  they  are, 
as  to  such  extra  baggage  or  goods,  liable  as  common  carriers. 

Baggage  Carried  Gratuitously.— But  where  a  railroad  undertakes 
to  carry  baggage  without  reward,  it  is  liable  only  as  a  gratuitous 
bailee  for  bad  faith  or  gross  negligence.  So  held  in  Rice  v,  Illinois 
Cent.  R.  Co.,  22  111.  App.  643. 

3.  TRANSPORTATION  OF  CARS  OF  OTHER   COMPANIES. 

Railroad  companies  in  transporting,  for  hire,  the  cars  of  other 
companies  or  persons,  are  liable  as  common  carriers  for  their  safety. 
|ast  St.  L.  Conn.  Ry.  Co.  v,  Wabash,  etc.,  Ry.  Co.,  24  111.  App.  279; 
Peoria,  etc..  Ry.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  109  111.  135,  50  Am. 
Rep.  605,  18  Am.  &  Eng.  R.  Cas.  506;  Peoria,  etc.,  Ry.  Co.  v.  United 
States  Rolling  Stock  Co.,  136  111.  643,  27  N.  E.  59;  Missouri  Pac. 
Ry.  Co.  V.  Wichita  Wholesale  Grocery  Co.,  55  Kan.  525.  40  Pac.  899, 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  560;  Vermont  &  Mass.  R.  Co.  v. 
Fitchburg  R.  Co.,  96  Mass.  462;  Lansberg  v.  Dinsmore,  4  Daly  (N. 
Y.)  490;  Mallory  v,  Tioga  R.  Co.,  39  Barb.  (N.  Y.)  488. 
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A  railroad  company  which  for  a  reasonable  compensation  receives 
into  its  exclusive  custody  and  control  and  draws  over  its  railroad 
the  cars  of  another  and  connecting  railroad  company,  with  their 
passengers  and  freight,  is,  in  the  absence  of  any  special  contract, 
liable  as  a  common  carrier  for  any  injury  to  the  cars  so  received 
while  the  same  are  in  transit  over  its  road.  So  held  in  Vermont  & 
Mass.  R.  Co.  V.  Fitchburg  R.  Co.,  96  Mass.  462. 

Motive  Power  Furnished  by  Railroad — Plaintiff's  Brakeman  under 
Control  of  Railroad's  Conductor. — In  Mallory  v.  Tioga  R.  Co.,  39 
Barb.  (N.  Y.)*  488,  it  appeared  that  defendant  railroad  company,  whose 
constant  employment  was  the  transportation  of  property  and  pas- 
sengers upon  its  line,  for  hire,  agreed  with  plaintiff  to  furnish  the 
motive  power  to  draw  his  cars,  laden  with  his  property,  over  its 
road,  plaintiff  being  bound  to  load  and  unload  the  cars,  and  to  fur- 
nish brakemen  to  accompany  them  on  the  road,  who  were  to  be 
under  the  control  of  defendant's  conductor.  It  was  held,  that  de- 
fendant assumed  the  liabilities  of  a  common   carrier. 

Loaded  Cars  Received  from  Another  Railroad — Destruction  by 
Fire. — Where  a  railroad  company  received  loaded  cars  from  another 
road  for  transportation,  and  they  were  destroyed  in  transit  by  fire, 
such  company  was  liable  for  the  loss  as  a  common  carrier.  So  held 
in  Missouri  Pac.  Ry,  Co.  v,  Chicago  &  A.  Ry.  Co.  (C.  C),  25  Fed 
Rep.  317. 

Car  on  Its  Own  Trucks. — Where  a  railroad  company  takes  a  car. 
though  on  its  own  trucks,  over  its  line,  and  has  the  sole  charge  of 
it,  it  is,  as  to  such  car,  a  common  carrier.  So  held  in  New  Jersey 
R.  Trans.  Co.  v.  Pennsylvania  R.  Co.,  27  N.  J.  L.  100. 

Cars  of  Other  Railroads — Complete  Control. — While  a  railroad  is 
transporting  the  cars  of  another  company,  and  has  complete  control 
of  them,  the  former  will  be  liable  as  a  common  carrier  for  any  in- 
jury to  the  cars.  So  held  in  Peoria  &  P.  U.  Ry.  Co.  v.  United  States 
Rolling  Stock  Co.,  136  111.  643,  27  N.  E.  59.  • 

Locomotive — Plaintiff's  Fireman  and  Engineer  under  Control  of 
Defendant's  Conductor. — In  Terre  Haute,  etc.,  R.  Co.  v.  Chicago. 
P.  &  St.  L.  Ry.  Co.,  150  111.  502,  37  N.  E  915,  it  appeared  that  a  rail- 
road company  undertook  to  transport  a  locomotive  of  the  plaintiff 
company  to  a  certain  point  over  its  road;  that  the  locomotive  was 
placed  on  defendant's  road  in  charge  of  its  conductor,  and  a  fireman 
and  engine  driver  of  plaintiff  operated  such  engine  under  the  control 
of  such  conductor,  their  duties  being  merely  mechanical  and  they 
having  no  authority  to  say  when  the  engine  should  start  or  at  what 
station  it  should  be  sidetracked  to  allow  trains  of  defendant  to  pass. 
It  was  held,  that  if  the  engine  was  injured  while  being  so  transported, 
through  the  negligence  of  the  defendant's  conductor,  defendant  was 
liable. 

Transferring  Cars  for  Connecting  Carrier  for  a  Short  Distance  over 
Defendant's  Road — Damage  to  Freight. — In  Missouri  Pac.  Ry.  Co. 
V,  Wichita  W.  G.  Co.,  55  Kan.  525,  40  Pac.  899,  2  Am.  &  Eng.  R. 
Cas.,  N.  S..  560,  it  is  held,  that  a  railroad  company  taking  loaded  cars 
from  its  connection  with  another  railroad  and  transferring  them  by 
means  of  a  switch  engine  over  a  portion  of  its  own  track  to  a  spur 
of  its  own  and  receiving  its  compensation  from  the  connecting  road, 
acts  as  a  common  carrier,  and  is  liable  as  such  for  the  safety  of  the 
goods  in  the  cars,  no  matter  how  short  the  distance  from  the  place 
of  receipt  to  that  of  delivery. 

Car  Switched  without  Orders  to  Sugar  Refinery — Destruction  by 
Fire — Liability  of  Company  Switching  Cars  for  Other  RailroadSv— 
In  Peoria  &  P.  U.  Ry.  Co.  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  109  III. 
135,  50  Am.  Rep.  605,  18  Am.  &  Eng.  R.  Cas.  506,  it  appeared  that 
defendant  company's  principal  business  was  switching  cars  for  other 
railroad  companies:  that  its  tracks  were  connected  with  those  of 
such  other  railroads  by  a  transfer  switch,  and  with  mills,  elevators 
and   manufactories   in   and  around   the   city   where   its   business  was 
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transacted;  that  the  plaintiff  company  hrou^ht  a  car,  loaded  with 
fre-jrht,  to  the  city,  and  placed  the  same  on  the  transfer  track,  with 
orders  to  defendant  to  ship  the  same  to  a  certain  distillery,  to  which 
place  it  was  taken  and  unloaded;  that  when  unloaded  it  was  taken 
by  defendant,  without  orders  from  plaintiff,  to  a  su^ar  refinery,  to 
be  loaded,  and  then  switched  to  the  transfer  track  for  shipment; 
and  that  on  the  same  day  such  refinery  was  burned,  and  also  the 
car.  It  was  held,  that  defendant  was  liable  as  a  common  carrier  to 
plaintiff  for  the  value  of  the  car. 

4.  CARRIERS  EMPLOYING  MEANS  OF  TRANSPORTATION 
OPERATED  AND   OWNED   BY   OTHER.  CARRIERS. 

Transportation  companies,  not  owning  or  controlling  any  means  of 
conveyance  themselves,  but  engaging  on  their  own  behalf  in  the 
business  of  transporting  freight  through  the  agency  and  over  the 
lines  of  other  carriers,  of  their  own  selection  and  employment,  are 
common  carriers  and  insurers  of  strch  freight  while  it  is  being  carried 
for  them  by  the  other  carriers. 

United  States. — Bank  of  Kentucky  t/.  Adams  Express  Co.,  93  U.  S. 
(3  Otto)  174. 

Alabama.— Southern  Express  Co.  v,  Ashford,  126  Ala.  591,  28  So. 
732;  Southern  Express  Co.  v.  Crook,  44  Ala.  468,  4  Am.  Rep.  140; 
Southern  Express  Co.  v,  Hess,  53  Ala.  19. 

Colorado. — Merchants*  Dispatch  Transportation  Co.  v,  Cornforth, 
3  Colo.  280,  25  Am.  Rep.  757. 

Illinois. — Edison  v.  Pennsylvania  Co.,  70  111.  App.  654;  Gulliver  v, 
Adams  Express  Co.,  38  111.  504;  Merchants'  Despatch  Tr.  Co.  v. 
Kahn,  76  111.  520;  Michigan  Cent.  R.  Co.  v,  Curtis,  80  111.  324;  Wald 
r.  Pittsburgh,  etc.,  R.  Co.;  162  111.  545,  44  N.  E.  888. 

Indiana. — American  Express  Co.  v,  Hockett,  30  Ind.  250;  United 
States  Express  Co.  v.  Rush,  24  Ind.  403. 

Maaaachnaetts. — Buckland  v.  Adams  Express  Co.,  97  Mass.  124,  93 
.\in.  Dec.  68. 

Missouri. — Austin  v.  St.  Louis,  etc.,  Packet  Co.,  15  Mo.  App.  197. 

Ohio.— United  States  Express  Co.  v,  Backman,  28  Ohio  St.  144. 

Tennessee. — Transportation  Co.  v.  Block  Bros.,  86  Tenn.  392. 

Express  Companies. — Under  this  rule,  an  express  company,  in  em- 
ploying railroad  companies  to  transport  freight  for  it,  assumes  the 
responsibility  of  a  common  carrier  for  the  safety  of  the  freight 
while  it  is  being  transported  by  the  railroads.  Gait  v.  Adams  Ex- 
press Co.,  MacArJhur  &  M.  (D.  C.)  124;  Southern  Express  Co.  v. 
Ashford,  126  Ala.  591,  28  So.  732;  Southern  Express  Co.  v.  Hess,  53 
Ala.  19;  Southern  Express  Co.  v.  Crook,  44  Ala.  468,  4  Am.  Rep.  140; 
Gulliver  v.  Adams  Express  Co.,  38  111.  504;  American  Express  Co.  v, 
Hockett,  30  Ind.  250;  United  States  Express  Co.  v.  Rush,  24  Ind. 
403;  Lansberg  v.  Dinsmore,  4  Daly  (N.  Y.)  490;  United  States 
Express  Co.  v.  Backman,  28  Ohio  St.  144;  Stadhecker  v.  Combs  & 
Co..  9  Rich.  (S.  Car.)  193. 

5.  CARRIER'S  CARS  CHARTERED  BY  SHIPPER. 

Where  parties  hire  the  use  of  cars  from  a  railroad  company  to  be 
used  in  the  transportation  of  freight,  to  be  loaded  as  the  hirer 
choose,  or  to  be  left  in  the  control  of  the  shipper  or  his  agent,  the 
company  does  not  incur  the  risk  of  a  commo.n  carrier  with  respect 
to  the  contents  of  such  cars  while  transporting  them.  East  Tenn., 
etc.,  R.  Co.  V.  Whittle,  27  Ga.  535,  73  Am.  Dec.  741;  Ohio  &  Miss. 
K.  Co.  V.  Dunbar.  20  111.  623. 

Car  in  Control  of  Shipper's  Agent — Goods  Destroyed  by  His  Act. — 
The  rule  that  a  common  carrier  is  an  insurer  of  the  safety  of  freight 
does  not  apply  where  the  goods  were  transported  in  a  car  left  in 
tnc  exclusive  control  of  the  shipper's  agent,  and  they  were  de- 
stroyed by  his  act;  and  in  such  case  it  is  immaterial  whether  or  not 
such  agent  was  negligent.  So  held  in  Hart  v,  Chicago  &  N.  W.  Ry. 
^0.,  69  Iowa  485.  29  N.  W.  597. 
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Cars  Loaded  by  Hirers — Manner  of  Loading. — Where  parties  hire 
the  use  of  cars  from  a  railroad,  to  be  used  in  the  carriage  of  freijrhi, 
to  be  loaded  as  the  hirers  choose,  the  railroad  does  not  incur  any 
risk  as  to  the  mode  adopted  in  loading  the  cars.  So  held  in  Ohio 
&  Miss.  R.  Co.  V.  Dunbar,  20  111.  623. 

Menagerie — ^^Transportation  of  Compared  to  Towing  Vessels  or  Fur- 
nishing Horses  and  Drivers  for  Private  Vehicles. — A  common  car- 
rier's liability  does  not  attach  to  a  railroad  company  that  has 
contracted  to  move  a  menagerie  in  the  shipper's  own  cars  controlled 
by  its  own  agents  and.  though  operated  by  railway  employees,  run 
upon  a  schedule  to  suit  the  menagerie.  So  held  in  Coup  v.  Wabash. 
St.  L.  &  Pac.  Ry.  Co.,  56  Mich.  Ill,  22  N.  W.  215.  In  this  case  it  is 
said  in  the  opinion:  "It  is  a  misnomer  to  speak  of  such  an  arrange- 
ment as  an  agreement  for  carria<Te  at  all.  It  is  substantially  similar 
to  the  business  of  towing  vessels,  which  has  never  been  treated  as 
carriage.  It  is,  although  on  a  larger  scale,  analogous  to  the  busi- 
ness of  furnishing  horses  and  drivers  to  private  carriages.  Whatever 
may  be  the  liability  to  third  persons  who  are  injured  by  carriages  or 
trains,  the  carriage  owner  cannot  hold  the  persons  he  employs  to 
draw  his  vehicles  as  carriers." 

Railroad's  Liability  to  Charterer  of  Its  Cars. — Where  a  railroad 
company  hires  or  charters  cars  to  any  one  absolutely,  the  hirer 
cannot  look  to  the  company,  for  damages  in  case  of  injury  to  his 
property,  as  a  common  carrier.  And  his  remedy  for  such  injuries 
must  be  on  contract  of  hire,  and  the  implied  undertaking  of  the 
company,  that  the  hired  cars  are  substantial  and  will  be  duly  carried 
to  their  point  of  destination.  So  held  in  East  Tenn.,  etc.,  R.  Co.  r. 
Whittle,  27  Ga.  535,  73  Am.  Dec.  741. 

6.    FORWARDERS  ARE  NOT  INSURERS. 

As  a  general  rule,  carriers  doing  business  between  certain  points, 
and  not  undertaking  personally  for  the  carriage  of  freight  to  any 
further  points,  but  merely  engaging  to  forward  it  to  its  destination 
through  the  established  lines  of  transportation  beyond,  are  not  re- 
sponsible, as  common  carriers,  for  the  freight  after  they  have  de- 
livered it  to  such  other  carriers  for  transportation  to  its  destination. 
Hooper  v.  Wells-Fargo  &  Co.,  27  Cal.  11,  85  Am.  Dec.  211;  Goodrich 
V.  Thompson,  27  N.  Y.  Sup.  Ct.  75;  Stannard  v.  Price,  64  N.  Y.  300; 
American  Express  Co.  v.  Second  Nat.  Bank,  69  Pa.  St.  394,  8  Am. 
Dec.  268. 

Responsibility  of  Bailee  for  Hire. — Parties  who  •undertake  to  for- 
ward goods,  by  a  carrier,  other  than  themselves,  are  only  forwarders, 
and  not  carriers,  of  such  goods,  and  assume  only  the  responsibility 
of  a  bailee  for  hire.  So  held  in  Goodrich  v.  Thompson,  27  N.  Y. 
Sup.  Ct.  75;  American  Express  Co.  v.  Second  Nat.  Bank,  69  Pa. 
St.   394,   8   Am.    Dec.^  268. 

Termination  of  Liability  as  Common  Carrier. — Where  a  common 
carrier  receives  goods  to  forward  and  deliver,  if  within  its  route,  if 
not,  to  deliver  to  the  connecting  express  or  stage  at  the  most  con- 
venient point,  his  liability  as  a  common  carrier  ceases  when  the 
goods  arrive  at  such  convenient  point  of  intersection;  and  the  car- 
ries becomes  a  forwarder,  and  ceases  to  be  an  insurer  of  the  safety  of 
the  goods  forwarded.  So  held  in  Inhabitants  of  Plantation  No.  •». 
R.  1,  V.  Hall,  61  Me.  517. 

Delay  in  Forwarding. — Where  machinery  was  consigned  to  the 
agent  of  a  railroad  company,  to  be  forwarded  to  the  plaintiff  over 
such  company's  road,  and  it  was  negligently  detained  for  a  time,  it 
was  held,  that  the  railroad  was  not  liable  as  a  common  carrier  for 
such  neglect,  but  only  as  bailee.  Foard  v.  Atlantic,  etc.,  R.  Co..  53 
N.  Car.   (8  Jones)  235. 

Money  Stolen — Express  Company  Was  Liable  as  Carrier  Only  to 
End  of  Its  Own  Route,  and  Afterwards  as  Forwarder. — In  American 
Express  Co.  v.  Second  Nat.  Bank,  69  Pa.  St.  394,  8  Am.  Dec.  268,  it 
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appeared  that  an  express  company  received  a  package  of  money 
from  a  bank  at  T.  to  be  transmitted  to  L.;  that  in^  their  printed 
receipt,  they  undertook  to  ''forward  to  the  nearest  place  of  destina- 
tion reached  by  the  company";  that,  by  conditions  printed  with  the 
receipt,  they  were  not  to  be  liable  "except  as  forwarders  only,  or 
for  any  default  or  negligence  of  any  person  or  corporation  to  whom" 
the  package  should  be  delivered  "at  any  place  on  the  established 
route  run  by  the  company";  and  such  person,  etc.,  was  to  be  taken 
to  be  the  agent  of  the  consignor;  that  to  reach  L.  the  package  was 
carried  by  three  other  express  companies;  that  the  consignee  at  L. 
refused  to  receive  it,  and  directed  it  to  be  returned  to  T.,  to  which 
place  it  was  carried  by  the  same  routes;  and  that  on  its  arrival 
there  it  was  found  that  part  of  the  money  had  been  abstracted.  It 
was  held  that,  at  most,  the  company  were  liable  as  carriers  only  to 
the  end  of  their  own  route,  and  afterwards  were  forwarders,  and 
liable  only  for  lack  of  reasonable  care  and  diligence  in  selecting 
proper  carriers. 

Carriage  by  Water. — Where  a  vessel  has  only  contracted  to  carry 
the  goods  from  one  point  to  another,  from  which  latter  place  they 
were  to  be  reshipped,  the  vessel  is  only  liable  as  a  forwarder  of 
merchandise,  and  is  only  bound  to  exercise  ordinary  care  in  pro- 
curing a  proper  conveyance  for  the  goods.  So  held  in  Devillers  v. 
Schooner  John  Bell,  6  La.  Ann.  544. 

Oral  Agreement  to  Transport  Merchandise  to  Be  Delivered  from 
Time  to  Time — Received  to  Be  Forwarded,  According  to  Written 
Contract.— But  in  Blossom  v.  Griffin,  13  N.  Y.  569,  67  Am.  Dec.  75, 
it  appeared  that  parties,  who  were  doing  business  as  forwarders  and 
also  as  common  carriers,  agreed  orally  to  transport  merchandise,  to 
be  delivered  to  them  from  time  to  time;  and  subsequently,  on  re- 
ceiving a  portion  thereof  to  be  transported  pursuant  to  the  contract, 
they  executed  an  instrument  stating  that  the  same  was  received  to  be 
forwarded.  It  was  held,  that  they  were  responsible  as  common  car- 
riers, and  not  as  forwarders. 

"Express  Forwarder." — And  in  Buckland  v.  Adams  Express  Co., 
97  Mass.  124,  93  Am.  Dec.  68,  it  is  held,  that  one  whose  business  is 
for  hire  to  take  goods  from  the  custody  of  their  owner,  assume  en- 
tire possession  and  control  of  them,  transport  them  from  place  to 
place  and  deliver  them  at  a  point  of  destination  to  consignees  or 
agents  there  authorized  to  receive  them,  is  a  common  carrier,  al- 
though he  styles  himself  an  express  forwarder,  and  although  he 
contracts  with  others  to  transport  the  goods  in  vehicles  of  which 
they  are  the  owners  and  the  movements  of  which  he  himself  does 
not  manage  or  control. 

Warehouseman  and  Carrier — Freight  Received  for  Forwarding  by 
His  Own  or  Other  Boats — Burned  in  Warehouse — Possession  as  Car- 
rier—Presumption.— And  in  Ladue  v.  Griffith,  25  N.  Y.  364,  82  Am. 
Dec.  360,  it  appeared  that  a  warehouseman  at  Buffalo  was  also  a 
carrier  on  the  Erie  canal,  and  used*  to  receive  freight  from  the  west 
and  forward  it  to  the  east  by  the  first  boat  going,  whether  his  own 
or  that  of  other  carriers;  that  he  received  goods  shipped  from  De- 
troit addressed  to  his  care  at  Buffalo  and  marked  "to  go  from  Buffalo 
to  East  Albany,  at  30  cts.  per  100  lbs."  it  was  held,  that  the  pre- 
sumption was  that  the  goods  came  to  his  possession  as  a  carrier, 
and  having  been  burned,  although  without  his  fault,  while  in  his 
warehouse  awaiting  transportation,  he  was  liable  for  their  value. 

Railroad-— Contracts  to  Carry  Beyond  Its  Ov^n  Line. — And,  of 
course,  railroad  companies,  as  common  carriers,  may  make  valid 
Contracts  to  receive  freight  at,  or  to  convey  it  to  points  beyond  the 
limits  of  their  own  road,  and  thus  become  liable  for  the  acts  and 
neiflccts  of  other  carriers,  not  under  their  control.  So  held  in 
N'oyes  V.  Rutland,  etc.,  R.  Co.,  27  Vt.  110. 

Intermediate  Carriers— Public  Policy.— In  Ladue  v.  Griffith,  25  N. 
Y.  364,  82  Am.  Dec.  360,  it  is  held,  that  public  policy  in  this  country, 
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of  lonjf  routes  and  frequent  transshipment,  forbids  any  intendment 
which  would  favor  an  intermediate  carrier  in  divesting  himself  of 
the  character  of  a  common  carrier  and  assuminj?  the  more  limited 
responsibility  of  a  forwarder. 

7.   CARRIAGE  OF  MONEY. 

It  is  not  to  be  presumed  that  a  common  carrier  of  ordinary  freight 
is  also  a  common  carrier  of  money  or  its  representatives.  In  order 
to  render  the  carrier  liable  as  a  common  carrier  of  money,  it  must 
be  clearly  proved  that  it  held  itself  out  to  the  public  as  a  common 
carrier  of  money.  Lee  v.  Burgess  &  Graham,  72  Ky.  652;  Chicago, 
etc.,  R:  Co.  V.  Thompson,  19  111.  578;  Kuter  v.  Michigan  Cent.  R. 
Co.  (C.  C),  Fed.  Cas.  No.  7.955;  Citizens'  Bank  v.  Nantucket  Steam- 
boat Co.  (C.  C),  Fed.  Cas.  No.  2,730. 

A  common  carrier  of  "goods,  wares,  and  merchandise"  will  not 
necessarily  be  presumed  to  be  a  common  carrier  of  money  and  bank 
bills.     So  held  in  Lee  v.  Burgess  &  Graham,  72  Ky.  652. 

Alleging  and  proving  that  a  railroad  company  is  a  common  carrier 
of  "goods,  freight,  etc.,"  does  not  establish  it  to  be  a  common  carrier 
of  bank  bills.  So  held  in  Chicago,  etc.,  R.  Co.  v.  Thompson,  19 
111.   578. 

A  clause  in  the  charter  of  a  railroad  company  requiring  it  to 
transport  "all  merchandise  and  property,"  does  not  oblige  it  to  be- 
come a  common  carrier  of  money.  So  held  in  Kuter  v.  Michigan 
Cent.  R.  Co.  (C.  C).  Fed.  Cas.  No.  7,955. 

Authority  to  Transport  "Merchandise." — In  Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co.  (C.  C),  Fed.  Cas.  No.  2,730,  it  appeared  that 
the  charter  incorporating  the  Nantucket  Steamboat  Company  granted 
a  right  to  operate  a  steamboat  "for  the  transportation  of  merchan- 
dise," and  the  master  thereof,  being  intrusted  with  a  certain  sum  of 
money  in  bank  bills,  lost  it,  or  never  delivered  it.  It  was  held,  that 
the  term  "merchandise"  did  not  apply  to  mere  evidences  of  value, 
such  as  notes,  bills,  checks,  policies  of  insurance,  and  bills  of  lading, 
but  only  to  articles  having  an  intrinsic  value,  in  bulk,  weight  or 
measure,  and  which  are  bought  and  sold;  and  that,  in  order  to 
render  the  company  liable,  it  must  be  clearly  proved  that  they  held 
themselves  out  to  the  public  as  common  carriers  of  bank  bills  for 
hire,  and  that  they  had  authorized  the  master  of  the  vessel  to  con- 
tract on  their  account,  and  not  on  his  own,  for  the  carriage  of  the 
money;  and  that  the  knowledge  of  the  owners  of  the  vessel  that 
the  master  carried  the  money  for  hire  would  not  affect  them,  unless 
the  hire  was  on  their  account,  or  unless  the  master  held  himself  out 
as  their  agent  in  such  transaction,  within  the  scope  of  the  usual  em- 
ployment of  the  steamboat. 

Carriage  of  Coin  and  Commercial  Paper — Regular  Occupation.'In 
Sherman  v.  Wells,  28  Barb.  (N.  Y.)  403,  it  is  held,  that  persons 
whose  business  it  is  to  receive  packages  consisting  of  coin,  bullion, 
bank  notes,  commercial  paper,  and  such  other  articles  of  value  as 
parties  think  fit  to  intrust  to  their  care,  for  the  purpose  of  carrying 
the  same  from  one  place  to  another,  for  a  compensation,  are  com- 
mon carriers,  and  liable  as  such. 

Express  Companies. — Express  companies  are  liable  as  common 
carriers  for  the  safe  delivery  of  a  money  package  intrusted  to  them 
for  delivery  to  a  third  party.  So  held  in  United  States  Express  Co. 
V.  Hutchins,  67  111.  348. 

Contract  Obligation. — The  owners  of  a  seagoing  vessel  are  re- 
sponsible in  solido,  as  common  carriers,  for  money  or  gold  taken  on 
board  as  freight  to  be  carried  to  and  delivered  at  the  port  of  des- 
tination.    So  held  in  Sulakowski  v.  Flint,  22  La.  Ann.  6. 

Custom  to  Pay  for  Carriage  of  Money. — In  Kirtland  v.  Mont- 
gomery, 31  Tenn.  (1  Swan.)  452,  it  is  held,  that  the  liability  of  a 
carrier  for  the  loss  of  bank  bills  delivered  to  him  for  transportation 
depends  upon  the  fact  whether  or  not  he  received  the  bills  to  carry 
them  for  a  compensation;    and  though  there  be  no  stipulated  price 
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for  the  service,  yet,  if  the  usage  fn  such  cases  implies  an  agreement 
10  pay  the  carrier  for  such  service,  he  will  be  liable  for  any  loss 
which  may  occur,  unless  caused  by  inevitable  accident  or  the  public 
enemies. 

Custom  to  Carry  Bank  Bills  on  Vessels  upon  Certain  Lake. — In 
Farmers'  &  Mechanics'  Bank  v.  Champlain  Trans.  Co.,  23  Vt.  186, 
56  Am.  Dec.  68,  it  appeared  that  the  defendant  corporation  was  a 
common  carrier  upon  a  certain  lake,  and  its  charter  extended  to 
the  carrying  of  all  goods,  wares  and  merchandise,  and  **all  other 
articles  and  things  usually  transported  by  water"  on  that  lake;  and 
t^at  bank  bills  were  usually  carried  by  the  water  craft  upon  that 
Like,  at  the  time  the  corporation  received  its  charter  and  went  into 
operation.  It  was  held,  that  defendants'  powers,  as  a  corporation, 
extended  to  the  carrying  of  bank  bills,  but  that  the  charter  did  not  of 
necessity  make  them  common  carriers  of  bank  bills,  so  as  to  preclude 
them  from  the  right  of  declining  to  assume  the  risk  of  carrying  such 
articles,  if  they  so  elected. 

8.   USUAL  OCCUPATION. 

It  may  be  stated,  generally,  that  one  is  not  a  common  carrier 
unless  he  performs  the  functions  of  one  as  a  common  employment, 
and  holds  himself  out  as  ready  to  engage  in  the  transportation  of 
floods  for  hire  for  any  persons  who  may  desire  his  services.  Fish  v. 
Chapman  &  Ross,  2  Ga.  349,  46  Am.  Dec.  393. 

But  it  is  also  held,  that  all  persons  who  transport  goods  from  place 
to  place,  for  hire,  for  such  persons  as  see  fit  tcf  employ  them,  whether 
usually  or  occasionally,  whether  as  a  principal  or  an  incidental  and 
subordinate  occupation,  are  common  carriers.  So  held  in  Chevallier 
V.  Straham,  2  Tex.  115,  47  Am.  Dec.  639. 

Box  Carried  on  Front  Platform  of  Street  Car — Evidence  of  Pay- 
ments to  Conductors  by  Others — Knowledge  of  Superintendent. — In 
Levi  V.  Lynn,  etc.,  R.  Co.,  93  Mass.  300,  87  Am.  Dec.  713,  an  action 
against  a  street  railway  company  for  the  loss  of  a  box  of  merchan- 
dise delivered  to  defendant  to  be  carried  for  hire  on  the  front  platform 
of  one  of  their  cars,  the  plaintiff,  for  the  purpose  of  showing  them  to 
be  common  carriers  of  goods,  may  prove  that  other  persons  had  paid 
money  to  their  conductors,  with  the  knowledge  of  their  superintend- 
ent, for  the  carriage  of  merchandise  by  them;  and  if  it  is  proved  that 
they  were  common  carriers  of  goods,  and  that  they  received  the  box 
to  be  carried  upon  one  of  their  cars  for  hire,  and  that  it  was  lost 
during  a  trip,  they  are  responsible  for  its  value. 

Unfinished  Railroad — Custom  of  Carrying  Freight  on  Construction 
Train— In  Little  Rock,  etc.,  R.  Co.  v,  Glidewell,  39  Ark.  487,  18 
Am.  &  Eng.  R.  Cas.  539,  it  appeared  that  defendant  railroad,  sued 
for  loss  of  goods,  had  not  finished  constructing  its  road;  that 
it  had  no  agent  at  the  station  where  the  goods  were  received,  but  was 
in  the  habit  of  carrying  for  pay  goods  on  flat  cars  in  construction 
train,  over  the  completed  part  of  its  road;  and  that  the  conductor 
received  the  goods  in  question  properly  marked,  and  at  the  terminus 
they  were  delivered  to  a  stranger  by  mistake,  and  thereby  lost  to 
the  owner.  It  was  held,  that  the  railroad  was  a  common  carrier  with 
respect  to  such  goods,  and  was  liable  for  their  loss. 

Parcels  Carried  by  Stage  Driver — Compensation  as  Part  of  His 
Wages.— In  Bean  v.  Sturtevant,  8  N,  H.  146,  28  Am.  Dec.  389,  it 
appeared  that  the  driver  of  a  stage  coach,  by  an  arrangement  with  the 
proprietors,  received  compensation  for  carrying  small  packages,  as  a 
part  of  his  wages.  It  was  held,  that  the  proprietors  were  liable  as 
common  carriers,  or  as  bailees  for  hire. 

Merchandise  Hauled  in  His  Wagons  by  Planter  on  Return  Trip 
^om  Cotton  Market — Special  Contract. — In  Harrison  v.  Roy,  39 
Miss.  396,  it  is  held  that  where  a  planter,  employing  his  wagons  in 
hauling  his  cotton  crop  to  market,  and  habitually  lading  them  on 
their  return  trips  with  goods  to  be  transported  for  hire,  receives 
such  goods   and  gives  his    receipt   therefor,   undertaking   to   deliver 
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them  to  the  consiprnee  in  jfood  order  and  without  delay  at  the  cus- 
tomary rate  of  charRes,  he  will  be  responsible  as  a  common  carrier. 

Wagoners — Occasional  Occupation. — In  Fish  v.  Chapman  &  Ross. 
2  Ga.  249,  46  Am.  Dec.  393,  it  is  said  in  the  opinion:  "It  has  been 
held,  in  Pennsylvania,  that  *a  wagoner,  who  carries  goods  for  hire, 
is  a  common  carrier,  whether  transportation  be  his  principal  and 
direct  business,  or  an  occasional  and  incidental  employment'  Gib- 
son, Chief  Justice,  in  Gordon  v.  Hutchinson,  1  Watts  &  Serg.  R.  2S5. 
This  decision  no  doubt  contemplates  an  undertaking  to  carry  gen- 
erally without  a  special  contract,  and  does  not  deny  to  the  undertaker 
the  right  to  define  his  liability.  There  are  cases  in  Tennessee  and 
New  Hampshire  which  favor  the  Pennsylvania  rule,  but  there  can 
be  but  little  doubt  that  the  case  is  opposed  to  the  principles  of  the 
common  law,  and  its  rules  wholly  inexpedient.  See  Story  on  Ba:U 
§§  457,  495;  Bac.  Ab.  Carrier  A.;  2  Bos.  &  Pul..417;  4  Taunt.  787; 
Jones  Bail.  121;    1  Wend.  R.  272;    6  Taunt.  R.  577;    2  Kent.  597." 

Class  of  Goods  Not  in  Carrier's  Line  of  Business — Carrier's  Cus- 
tom.— If  it  is  established  that  a  common  carrier  is  constantly  in  the 
habit  of  carrying  a  certain  class  of  goods,  for  hire,  not  strictly  and 
technically  in  the  carrier's  line  of  business,  it  will  be  responsible  as 
common  carrier  for  all  goods  of  such  kind  received  by  it  for  trans- 
portation.    So  held  in  Powell  v.  Mills,  30  Miss.  231,  64  Am.  Dec.  158. 

Proclaiming  Oneself  a  Common  Carrier — Method. — In  Schloss  v. 
Wood,  11  Colo.  287,  17  Pac.  910,  it  is  said  in  the  opinion:  "Whether 
a  person  is  a  common  carrier  depends  wholly  upon  whether  he  holds 
himself  out  to  the  wortd.as  such,  and  he  can  hold  himself  out  as  a 
common  carrier  by  engaging  in  the  business  generally,  or  by  an- 
nouncing or  proclaiming  it  by  cards,  advertisements,  or  by  any  other 
means  that  would  let  the  public  know  that  he  intended  to  be  a 
common  or  general  carrier  for  the  public." 

Not  Principal  Business. — ^A  railroad  company  is  none  the  less  a 
common  carrier  of  live  stock  because  of  the  fact  that  the  transporta- 
tion of  cattle  is  not  its  principal  business.  So  held  in  Kimball  v. 
Rutland  &  B.  R.  Co.,  26  Vt.  247,  62  Am.  Dec.  567. 

Mere  Occasional  Transportation  of  Goods  for  Hire. — A  person 
whose  business  is  not  the  carrying  of  freight,  and  who  does  not 
hold  himself  out  to  the  public  as  a  common  carrier,  is  not  such  in 
law,  although  he  occasionally  transports  goods  for  hire.  So  held  in 
Samms  v.  Stewart,  20  Ohio  St.  69,  55  Am.  Dec.  445. 

In  Fish  V.  Chapman  &  Ross,  2  Ga.  349,  46  Am.  Dec.  393.  it  is  said 
in  the  opinion:  "An  occasional  undertaking  to  carry  goods  will  not 
make  a  person  a  common  carrier;  if  it  did,  then  it  is  hard  to  deter- 
mine who,  in  a  planting  and  commercial  community  like  ours,  is 
not  one;  there  are  few  planters  in  our  own  state  owning  a  wagon 
and  team,  who  do  not  occasionally  contract  to  carry  goods.  It  would 
be  contrary  to  reason,  and  excessively  burdensome,  nay,  enormously 
oppressive,  to  subject  a  man  to  the  responsibilities  of  a  common 
carrier,  who  might  once  a  year  or  oftener  at  long  intervals,  contract 
to  haul  goods  from  one  point  in  the  state  to  another.  Such  a  rule 
would  be  exceedingly  inconvenient  to  the  whole  community,  for,  if 
established,  it  might  become  difficult  in  certain  districts  of  our  state, 
to  procure  transportation." 

Produce  Carried  to  Market  by  Conductor  of  Passenger  Train  for 
an  Individual— Authority— Compensation. — In  Elkins  v.  Boston  & 
Maine  R.  Co.,  23  N.  H.  275,  it  is  held,  that  evidence  that  the  con- 
ductor of  a  railway  passenger  train  had  carried  goods  and  eggs  to 
market  for  an  individual,  does  not  tend  to  show  that  the  com- 
pany are  common  carriers  of  goods  by  such  trains,  where  it  docs 
not  appear  that  he  rendered  such  services  by  virtue  of  any  authority 
derived  from  the  company,  or  that  any  compensation  was  received 
for  them,  either  by  the  company  or  himself. 

Money  Carried  by  Stage-Driver— Small,  and  Uniform,  Compensa- 
tion.—In  Shelden  v.  Robinson,  7  N.  H.  157,  26  Am.   Dec.  726,  it  is 
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held,  that  the  driver  of  a  sta^e  coach,  in  the  general  employ  of  the 
proprietors  of  the  coach,  and  in  the  habit  of  transporting  packages 
of  money  for  a  small  compensation,  which  was  uniform  whatever 
rrr.^ht  be  the  amount  of  the  package,  is  a  bailee  for  hire,  and  not 
subject  to  the  responsibility  of  a  common  carrier;  there  being  noth- 
ing? to  show  that  he  is  a  common  carrier  except  that  he  took  such 
packages  of  money  as  were  offered. 

Jewelry  Taken  Charge  of  by  Master  of  Vessel — Not  Included  in 
Bill  of  Lading — Absence  of  Contract  as  to  Compensation. — In  Pender 
r.  Robbins,  51  N.  Car.  207,  it  appeared  that  a  master  of  a  vessel,  en- 
K^^td  chiefly  in  carrying  naval  stores,  took  in  charge  a  box  of  jewelry 
without  including  it  in  a  bill  of  lading,  and  without  any  contract  as 
:o  the  price  for  carrying  it.  It  was  held,  that  he  was  only  liable  as 
an  ordinary  bailee,  and  not  as  a  common  carrier;  and  that  having 
been  violently  robbed  of  the  property,  with  his  own,  in  the  night 
time,  he  was  not  guilty  of  negligence,  and  was  not  liaole  for  its  value. 

Chattels  of  Certain  Class — Carriage  upon  Special  Terms. — In  Lake 
Shore  &  Mich-  So.  R.  Co.  v.  Perkins,  25  Mich.  329,  it  is  held,  that 
one  who  has  never  assumed  or  offered  to  carry  chattels  of  a  certain 
class,  except  upon  special  terms,  exempting  him  from  all  the  im- 
portant duties  and  liabilities  of  a  common  carrier,  can  not  be  classed 
among  common  carriers  of  property  of  that  kind,  or  be  made  amen- 
able in  the  character  of  a  common  carrier  as  to  such  property. 

Business  Usage — Class  of  Goods  Included — Burden  of  Proof. — To 
charge  a  person  as  a  common  carrier,  it  must  be  shown  that  the 
usa^^e  of  his  business  includes  the  goods  carried,  or  that  there  was  a 
special  contract  to  carry  them.  So  held  in  Tunnel  v.  Pettijohn,  2 
Har.  (Del.)  48. 

9.   Elffect  of  Limiting  Liability. 

A  common  carrier  is  not  converted  into  a  private  carrier  by  a  spe- 
cial contract  which  relieves  it  from  a  portion  of  its  common  carrier 
responsibilities.  Crosby  v.  Fitch,  12  Conn.  410,  31  Am.  Dec.  745; 
Kirby  v.  Adams  Express  Co.,  2  Mo.  App.  369;  Atchison,  etc.,  R.  Co. 
I*.  Washburn,  5  Neb.  117;  Dillard  Bros  v.  Louisville,  etc.,  R.  Co.,  70 
Tenn.  (2  Lea)  288;  Louisville,  etc.,  R.  Co.  v.  Odil,  96  Tenn.  61,  33 
S  W.  611;  Maslin  v.  Baltimore,  etc.,  R.  Co.,  14  W.  Va.  .180. 

10.   Miscellaneous. 

Receivers — ^Thc  fact  that  a  railroad  is  in  the  custody  of  the  court 
does  not  render  the  receiver  appointed  by  the  court  any  the  less  a 
common  carrier.  So  held  in  Beers  v.  Wabash,  etc.,  Ry.  Co.  (C.  C), 
34  Fed.  Rep.  244,  35  Am.  &  Eng.  R.  Cas.  646. 

Receivers  Ai>pointed  in  Another  State. — Receivers  running  a  rail- 
road under  appointment  of  a  court  of  chancery  in  another  state,  who 
are  there  held  liable  as  such  to  actions  at  law,  may  be  sued  as  com- 
inon  carriers  in  Massachusetts.  So  held  in  Paige  v.  Smith,  99  Mass. 
395. 

Railroad  Monopolized  by  Government — Duty  to  Abdicate  Common 
CarrijBT  Functions.— In  Pruitt  v.  Hannibal  &  St.  Jo.  R.  Co.,  62  Mo. 
^27,  it  is  held,  that  if  the  government  monopolizes  a  railroad,  the 
railroad  company,  to  relieve  itself  from  liability,  should  abdicate  its 
Unctions  as  a  common  carrier  for  the  public  at  large. 

Hirer  of  Vessel — Entire  ControL — To  subject  the  hirer  of  a  vessel 
to  the  liabilities  of  an  owner,  or  common  carrier,  he  should  have  the 
possession,  and  the  entire  control  and  direction  of  the  vessel,  so  that 
tHe  general  owner,  for  the  time  being,  could  have  no  right  to  inter- 
fere with  her  management.  So  held  in  Emery  v.  Hersey,  4  Me.  407, 
16  .\m.  Dec.  268. 

First  Trip. — One  who  holds  himself  forth  to  the  public  to  carry 
for  hire  is  a  common  carrier  as  much  on  his  first  trip  as  in  any  subse- 
quent one.    So  held  in  Fuller  v,  Bradley,  25  Pa.  St.  120. 

Compensation — Quantum  Meruit. — In  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.   (C.  C),  Fed.  Cas.  No.  2,730,  it  is  held,  that  no  one 
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is  a  common  carrier,  in  the  sense  of  the  law,  who  is  not  a  carrier  for 
hire;  but  it  is  not  necessary  that  the  compensation  should  be  a  fixed 
sum.  It  is  sufficient  if  it  be  in  the  nature  of  a  quantum  meruit. 
enurinfiT  to  the  benefit  of  the  carrier. 

It  is  not  necessary,  to  constitute  one  a  common  carrier,  that  a 
stipulation  should  be  entered  into  as  to  the  amount  of  freight  to  be 
paid.  So  held  in  Knox  v.  Rives,  Battle  &  Co.,  14  Ala.  249,  48  Am, 
Dec.  97. 

Right  to  Compensation. — But  unless  a  right  to  compensation  ex- 
ists, the  common-law  liability  of  a  common  carrier  is  not  created. 
So  held  in  Knox  v.  Rives,  Battle  &  Co.,  14  Ala.  249,  48  Am.  Dec.  97. 
Charges — No  Regular  Tariff. — The  fact  that  a  carrier  has  no  regu- 
lar tariff  of  charges  for  its  work,  but  does  it  for  a  special  price  fixed 
by  agreement,  does  not  prevent  it  from  beintr  a  common  carrier.  So 
held  in  Jackson  Architectural  Iron  Works  v.  Hurlbut,  158  N.  Y.  34, 
52  N.  E.  665. 

Absence  of  Freight  List  or  Memorandum. — In  order  to  constitute 
one  a  common  carrier,  it  is  not  necessary  that  the  goods  should  be 
entered  upon  a  freight  list,  or  the  contract  be  verified  by  any  written 
memorandum.  So  held  in  Citizens'  Bank  v.  Nantucket  Steamboat 
Co.  (C.  C),  Fed.  Cas.  No.  2,730. 

Shipper  Allowed  to  Travel  on  Free  Pass  to  Tend  Cattle. — The  fact 
that  the  shipper  is  allowed  to  travel  on  a  free  pass  to  take  care  of  his 
cattle  does  not  prevent  the  railroad  from  being  a  common  carrier 
of  the  stock.  So  held  in  Maslin  v.  Baltimore,  etc.,  R.  Co.,  14  W. 
Va.  180. 

Goods  Transported  on  Passenger  Trains  for  Temporary  Conveni- 
ence of  Railroad. — In  Elkins  v.  Boston  &  Maine  R.  Co.,  23  N.  H.  273. 
an  action  against  a  railroad,  it  was  alleged  that  it  was  a  common 
carrier  of  goods  by  the  passenger  trains,  and  there  was  evidence  that 
twice,  within  two  years,  the  company  had  carried  goods  by  these 
trains,  but  the  bills  did  not  state  that  they  were  thus  carried,  nor 
was  there  any  understanding  that  they  were  to  go  by  these  trains. 
It  was  held,  that  the  presumption  was  that  the  goods  were  thus 
transported  for  the  temporary  convenience  of  the  company,  and 
that  the  evidence  did  not  tend  to  prove  that  they  intended  to  hold 
themselves*  out  to  the  world  as  common  carriers  of  goods  by  these 
trains. 

Towing  Vessel.— In  White  v.  Steam  Tug  Mary  Ann,  6  Cal.  462.  65 
Am.  Dec.  523,  it  is  held,  that  the  towing  a  vessel  out  to  sea  by  a 
steamer  is  the  transportation  of  property  so  as  to  bring  the  case 
within  the  law  of  common  carriers. 

Empty  Bags — Return  Transportation  to  Shipper  of  Grain — CustouL 
—In  Pierce  v.  Milwaukee  &  St.  P.  Ry.  Co.,  23  Wis.  387,  it  is  held, 
that  where,  by  the  custom  of  a  railroad,  persons  whose  grain  is 
shipped  by  its  road  are  entitled  to  have  the  empty  bags  carried  free, 
this  is  not  a  gratuitous  bailment,  so  as  to  exempt  the  company  from 
liability  except  for  gross  negligence  in  case  such  empty  bags  are 
lost. 

Railroad  as  Carrier  of  Mail — Negligence — ^Liability. — :In  Bankers' 
Mutual  Casualty  Co.  v,  Minneapolis,  etc.,  Ry.  Co.  (C.  C.  A.),  6  R. 
R.  R.  16.  29  Am.  &  Eng.  R.  Cas..  N.  S.,  16,  117  Fed.  Rep.  434,  it  is 
held,  that  a  railroad  company  carrying  the  United  States  mails, 
whether  under  contract  or  by  virtue  of  the  requirements  of  the  con- 
stitution and  laws,  is  not  in  respect  to  such  service  a  common  car- 
rier, but  is  a  public  agent  of  the  United  States,  employed  in 
performing  a  governmental  function,  and  as  such  it  is  liable  for  its 
own  negligence,  but  not  for  the  negligence  or  tortious  acts  of  its 
subordinates  or  employees  in  the  selection  of  whom  it  has  exercised 
ordinary  care. 

Branch  Railroad — Character  of  Use  by  Company — Question  for 
Jury. — When  a  railroad  company  builds  a  branch  road,  it  is  a  que<5- 
tion  for  the  jury  whether  such  branch  is  operated  for  public  trans- 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        225 

Note 

portation  or  only  for  the  company's  purposes  in  maintaining  its  main 
road,  and  the  fact  that  the  company  used  the  branch  is  not  con- 
clusive that  it  was  used  by  it  in  its  character  of  a  common  carrier. 
This  depends  not  simply  upon  the  use,  but  upon  the  character  of  that 
nse.  So  held  in  Slater  v.  South  Carolina  Ry.  Co.,  29  S.  Car.  96,  6 
S.  E.  936. 

Ferryman, — A  ferryman,  occupying  a  position  in  a  line  of  public 
travel,  and  holding  himself  out  for  general  employment,  is  a  common 
carrier.    So  held  in  Wilson  v.  Hamilton.  4  Ohio  St.  722. 

A  ferryman  is  liable  as  a  common  carrier.  So  held  in  Cook  v. 
Gourdin,  2  Nott.  &  McC.  (S.  Car.)  119. 

Agreement  to  Furnish  Driver  for  Plaintiff's  Team  and  to  Accom- 
pany and  Sell  His  Cotton— Agency.— In  Williams  v.  0*Daniels,  35 
Tex.  542,  it  appeared  that  defendant,  for  a  stipulated  compensation, 
agreed  to  furnish  a  driver  for  plaintiff's  wagon  and  team,  and  to  ac- 
company and  superintend  the  same  while  conveying  plaintiff's  cotton 
t.->  market,  and  to  sell  and  dispose  of  it  for  plaintiff;  that  the  market 
then  contemplated  was  Brownsville  or  Eagle  Pass,  but  the  evidence 
?hows  that  defendant  had  full  discretion  as  to  the  place  of  market; 
that,  having  reached  San  Antonio,  defendant  delivered  the  cotton 
to  forwarding  merchants  there,  to  be  shipped  to  their  house  at  Eagle 
Pass;  that  such  merchants  were  then  in  good  credit  and  standing, 
but  shortly  afterwards  failed,  and  the  cotton  having  been  sent  on  to 
Monterey,  Mexico,  was  there  seized  by  their  creditors,  and  no  pro- 
ceeds ever  reached  the  plaintiff.  It  was  held,  that  the  undertaking 
was  not  that  of  either  a  common  or  a  private  carrier,  and  that  he 
was  merely  the  agent  of  the  plaintiff. 

Carriage  to  and  from  Warehouse  Merely  an  Incident  to  Storage. — 
Where  storage  is  the  main  thing  in  the  contemplation  of  the  parties, 
and  the  removal  of  the  goods  to  the  warehouse  and  their  return  to 
the  bailor  in  the  same  city  is  merely  a  necessary  incident  to  the 
storafife,  the  liability  is  that  of  a  warehouseman,  and  not  of  a  com- 
mon carrier,  even  with  respect  to  such  transportation.  So  held  in 
Armfield  v.  Humphrey,  12  111.  App.  90. 

A.  R.  Y. 

23  R  RR— IS 
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(Court  of  Appeals  of  Kentucky,  March  15,  1907.) 

[100  S.  W.   Rep.  844.] 

Pleadins: — Defects — Aider  by  Verdict. — In  an  action  against  a  rail- 
road company  by  an  employee  whose  duty  it  was  to  remove  ashes 
from  the  company's  enj^ines,  for  injuries  received  in  the  performance 
of  such  duty,  an  alleviation  that  he  was  ordered  by  an  engineer  to 
clear  the  ashes  from  his  engine,  which  order  he  obeyed  and  was 
injured  by  the  negligence  of  the  engineer  in  starting  the  engine  while 
he  was  at  work,  is,  after  verdict,  a  sufficient  allegation  that  his  in- 
juries were  inflicted  by  his  superior  in  authority. 

Appeal — Objections  in  Lower  Court — Admission  of  Evidence.--£r- 
ror,  in  admitting  evidence  in  an  action  by  a  servant  to  recover  for 
injuries  as  to  statements  made  by  the  servant  after  the  injury,  can- 
not be  considered  on  appeal,  no  objection  having  been  made  when  it 
was  admitted. 

Master  and  Servant — Injuries  to  Servant — ^Action^r-Admissibility 
of  Evidence — Incompetence  of  Servant — In  an  action  by  a  servant  to 
recover  for  injuries  due  to  the  negligence  of  another  employee,  evi- 
dence that  plaintiff  was  discharged  as  incompetent  is  inadmissible. 

Damages — ^Exemplary  Damages — Grounds — Reckless  Negligence.* 
— An  employee  of  a  railroad  company  was  sent  into  a  pit  under  an 
engine  to  clean  the  ashes  from  the  engine,  and  the  engineer  promised 
not  to  move  the  engine  while  he  was  there,  but  did  move  it.  Held, 
that  the  employee  could  recover  punitive  damages  for  the  restilting 
injuries;  the  engineer's  conduct  being  wanton  and  reckless  negli- 
gence. 

Appeal — Review — Questions  of  Fact — Credibility  of  Witnesses.— It 
is  the  province  of  the  jury  to  decide  whether  evidence  is  true. 

Appeal  from  Circuit  Court,  Bath  County. 
"Not  to  be  officially  reported." 

Action  by  Thomas  Satterfield  against  the  Chesapeake  &  Ohio 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

♦For  the  authorities  in  this  series  on  the  question  whether  exem- 
plary or  punitive  damages  may  be  recovered  against  the  master  for 
injuries  to  or  the  death  of  his  servant,  see  Louisville  &  N.  R.  Co.  v. 
Hall  (Ky.),  8  R.  R.  R.  541,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  541  (in- 
struction, permitting  recovery  of  punitive  damages  where  employee 
was  injured  by  coal  chute  near  track,  was  erroneous  because  it  did 
not  require  a  finding  of  gross  negligence) ;  Louisville,  etc.,  R.  Co.  r. 
Gilliam  (Ky.),  7  R.  R.  R.  272,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  272 
(evidence  warranted  instruction  on  punitive  damages,  in  action  for 
death  of  fireman  caused  by  collision  between  sections  of  broken 
train);  Boyd  v.  Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  9  R.  R.  R.  123, 
32  Am.  &  Eng.  R.  Cas.,  N.  S.,  123  (punitive  damages  were  recoverable 
where  injury  to  servant  resulted  from  wanton  and  willful  acts  of 
carelessness  or  negligence  of  master). 
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/?.  Gudgell  &  Son,  Lewis  Apperson,  and  John  T.  Shelby,  for 
appellant. 
C.  W.  Goodpaster,  for  appellee. 

Barker,  J.  On  the  16th  day  of  January,  1905,  the  appellee, 
Thomas  Satterfield,  was  in  the  employment  of  the  Chesapeake  & 
Ohio  Railway  Company  as  laborer.  It  was  his  duty,  when  neces- 
sary, to  clean  the  ashes  and  cinders  from  the  engines  of  his  em- 
ployer. On  the  day  mentioned,  at  a  point  in  Bath  county  called 
"the  coal  bin,"  he  was  directed  to  go  under  an  engine  and  clean 
out  the  pan.  The  cleaning  of  the  engine  was  accomplished  in 
the  following  manner;  The  corporation  maintains,  at  the  place 
mentioned,  a  trench,  or  pit,  between  the  rails  of  its  road  several 
feet  deep  and  10  or  IS  feet  long.  The  engine  was  stopped  im- 
mediately over  the  pit,  and  appellee  got  into  the  pit,  and  with  an 
instrument  prepared  for  that  purpose,  raked  or  scraped,  the  cin- 
ders and  ashes  from  the  pan.  Appellee  alleges  that  on  the  date 
above  given  he  was  ordered  by  the  engineer  in  charge  of  the 
engine  to  be  cleaned,  to  go  into  the  pit  and  perform  the  duty  of 
raking  the  ashes  and  cinders  out  of  its  pan ;  that  at  the  time  he 
received  this  order  it  was  night,  and  he  had  to  perform  his  duty 
by  using  a  coal  oil  lamp,  which  he  placed  upon  the  flange  of  the 
rail  so  as  to  obtain  sufficient  light  to  see  how  to  clean  tiie  ashes 
from  the  pan ;  that  the  engineer  knew  he  was  under  the  engine, 
and  promised  that  he  would  not  move  it  until  he  was  through  his 
work  and  had  come  from  the  pit;  but,  notwithstanding  this 
promise,  and  without  giving  him  any  warning,  the  engineer  with 
P'oss  negligence  started  his  engine  forward,  and  before  appellee 
could  secure  his  lamp  the  drive  wheel  crushed  it,  throwing  the 
buming  oil  on  appellee's  neck,  inflicting  severe  and  painful  bums, 
which  resulted  in  his  permanent  injury.  To  recover  damages  for 
this  alleged  wrong,  appellee  instituted  this  action,  setting  out  in 
his  petition  the  facts  herein  mentioned,  and  charging  that  his  in- 
juries were  the  result  of  the  gross  negligence  of  the  Employees  of 
the  defendant  corporation,  and  praying  a  judgment  against  it 
for  the  sum  of  $1,800.  The  defendant  corporation  denied  all  the 
material  allegations  of  the  petition,  and  pleaded  in  the  second 
paragraph  contributory  negligence  of  the  plaintiff.  These  affirm- 
ative allegations  were  controverted  by  reply,  thus  completing 
the  issues.  A  trial  resulted  in  a  verdict  in  favor  of  the  plaintiff 
for  the  sum  of  $750 ;  and,  from  the  judgment  predicated  upon 
this  verdict,  the  defendant  is  here  on  appeal. 

Am,ong  the  grounds  urged  for  reversal  was  the  failure  of  ap- 
pellee to  allege  that  his  injuries  were  inflicted  by  his  superior  in 
authority.  Accepting  appellant's  view  of  the  necessity  of  the  al- 
legation under  discussion,  the  petition  alleges  the  negligence  of 
the  engineer,  and  that  appellee  received  orders  from  him  to  go 
under  the  engine  and  clean  out  the  ashes,  which  he  obeyed  and 
undertook  to  perform.  While  the  superior  authority  of  the  en- 
gineer might  have  been  alleged  with  more  formality  and  certainty, 
we  think  that  after  verdict  the  allegation  is  sufficient.    It  is  also 
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insisted  that  the  court  erred  in  permitting  one  of  the  witnesses 
to  testify  to  what  appellee  said  immediately  after  being  burned 
as  to  the  causp  of  his  injury.  Conceding,  for  the  purposes  of  the 
argument,  that  what  was  said  was  not  a  part  of  the  res  gestae, 
and  was,  therefore,  incompetent,  the  evidence  was  not  objected 
to  at  the  time  it  was  adduced,  and  therefore  the  error  of  its  ad- 
mission cannot  avail  now.  It  is  complained  that  the  court  erred 
in  refusing  to  allow  one  of  the  appellant's  officers  to  testify  why 
he  discharged  appellee  some  time  after  the  injury  complained  of, 
and  the  avowal  was  made  that,  if  the  witness  was  permitted  to 
testify  on  the  subject,  he  would  say  he  discharged  the  appellee 
for  incompetency.  We  are  unable  to  see  .  what  light  the  in- 
competency of  appellee,  even  if  established,  would  throw  upon 
the  issue,  whether  or  not  the  engineer  wrongfully  moved  his 
engine  while  appellee  was  under  it.  The  evidence  was  properly 
excluded. 

It  is  most  earnestly  pressed  upon  us  that  the  court  erred  in  in- 
structing the  jury  that,  if  the  negligence  of  the  defendant  com- 
pany was  gross,  they  might  find  punitive  damages  against  it. 
Conceding  the  rule  to  be  that  an  instruction  for  punitive  dam- 
ages can  only  be  justified  where  the  negligence  is  so  reckless  as 
to  evidence  a  total  disregard  for  the  safety  of  others,  or  a  willing- 
ness to  inflict  wanton  injury  upon  another,  we  think,  if  the  testi- 
mony for  appellee  is  to  be  believed,  it  establishes  his  right  to  have 
this  instruction  given  to  the  jury.  Assuming  his  testimony  to 
be  true,  he  was  sent  into  a  pit  under  an  engine  in  the  nighttime, 
with  the  positive  promise  that  it  should  not  be  moved  until  after 
he  came  out,  and  then,  without  any  warning,  in  violation  of  this 
solemn  promise,  the  engine  was  moved,  and  the  injuries  com- 
. plained  of  inflicted.  If  this  was  not  wanton  and  reckless  negli- 
gence, disclosing  a  total  disregard  for  the  safety  of  appellee,  then 
it  is  difficult  to  imagine  how  such  negligence  could  be  shown. 
If  appellee's  evidence  on  this  subject  is  true,  the  negligence  of 
the  engineer  was  so  reckless  as  to  verge  on  intentional  injur}-. 
Whether  this  evidence  was  true  was  the  province  of  the  jury  to 
decide.  Appellant  and  his  witness  Stevens  both  swear  to  it 
positively ;  and  while  it  may  be  conceded  that  there  was  a  great 
deal  of  testimony  to  the  contrary,  and  some  inconsistency  in  the 
statements  made  by  the  appellee,  still,  we  do  not  feel  authorized 
to  say  that  his  evidence  is  to  be  disregarded,  and  that  of  appellant 
established  as  true.  Appellant  was  not  entitled  to  perempton-' 
instruction,  nor  to  a  new  trial,  on  the  ground  that  the  verdict 
was  flagrantly  against  the  evidence  or  excessive  in  amount. 

Judgment  affirmed. 
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(Court  of  Appeals  of  Kentucky,  April  26,  1907.) 

flOl  S.  W.  Rep.  924.] 

Pleading — ^Amendment — Changing  Burden  of  Proof — Discretion  of 
Court — Under  Civ.  Code  Prac.  §  134,  authorizing?  the  court  in  further- 
ance of  justice  to  permit  a  pleading  to  be  amended,  it  was  proper  for 
the  court  on  the  second  trial  of  an  action  for  personal  injuries  negli- 
jfcntly  inflicted  to  deny  defendant's  application  for  leave  to  file  an 
amended  answer  to  secure  the  closing  argument  by  eliminating  all 
qnestions  in  issue  at  the  first  trial,  save  the  extent  of  plaintiff's  injury 
and  the  damasres  therefor. 

Evidence — ^Rca  Gestae — Statement  by  Person  Injured.* — Declara- 
tions of  a  railroad  engineer  as  to  the  cause  of  the  accident  made  in 
not  less  than  five  minutes  after  a  wreck  to  his  train,  and  to  the  first 
person  who  reached  him  while  he  was  lying  within  a  few  feet  of  the 
wreck,  was  a  part  of  the  res  gestae  and  admissible  as  against  the  com- 
pany. 

Appeal — Harmless  Error — Erroneous  Admission  of  Evidence. — The 
error,  if  any,  in  admitting  in  evidence  the  declaration  of  an  employee 
in  an  action  against  the  employer,  is  harmless  where  the  declaration 
was  merely  cumulative  testimony. 

Same — ^Law  of  the  Case. — An  instruction  approved  on  appeal  is  the 
law  of  the  case  on  a  subsequent  trial. 

Appeal  from  Circuit  Court,  Muhlenburg  County. 
**To  be  officially  reported." 

Action  by  J.  E.  Houchins  against  the  Illinois  Central  Railroad 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

See  89  S.  W.  530. 

*For  the  authorities  in  this  series  on  the  question  whether  the 
declarations  of  the  injured  person  are  part  of  the  res  gestae,  see  foot- 
notes appended  to  Hutcheis  v.  Cedar  Rapids,  etc.,  Ry.  Co.  (Iowa), 
19  R.  R.  R.  362.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  362;  foot-notes  ap- 
pended to  Lou-sville  &  N.  R.  Cd.  v.  Smith  (KyO,  18  R.  R.  R.  148, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  148;  Tiborsky  v,  Chicago,  etc.,  Ry.  Co. 
(Wis.).  18  R.  R.  R.  131,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  131;  McHugh 
r;  St.  Louis  Transit  Co.  (Mo.),  17  R.  R,  R.  349,  40  Am.'  &  Eng.  R. 
Cas.,  N.  S.,  349;  Shade's  adm'r  v.  Covington-Cincinnati,  etc.,  Co. 
(Ky.),  15  R.  R.  R.  183,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  183. 

For  the  authorities  in  this  series  on  the  question  whether  the  dec- 
larations of  railroad  employees  are  part  of  the  res  gestae  in  actions 
apinst  their  employers,  see  foot-notes  appended  to  Robinson  v.  Old 
Colony  St.  Ry.  Co.  (Mass.),  21  R.  R.  R.  860,  44  Am.  &  Eng.  R.  Cas., 
V  S.,  860;  foot-notes  appended  to  Little  Rock  Ry.  &  Elec.  Co.  v. 
Newman  (Ark.),  20  R.  R.  R.  631,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  631; 
foot-notes  appended  to  Lexington  St.  Ry.  v.  Strader  (Ky.),  20  R.  R. 
\  273,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  273;  Wallace  v.  North  Alabama 
Trac.  Co.  (Ala.).  19  R.  R.  R.  804,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  804; 
Leach  V.  Oregon  Short  Line  R.  Co.*  (Utah),  19  R.  R.  R.  212,  42  Am. 
«  Eng,  R.  Cas.,  N.  S.,  212. 
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Trabune,  Doolan  &  Cox,  Browder  &  Browder,  R,  Y,  Thomas, 
Jr.,  and  /.  M,  Dickinson,  for  appellant. 

B.  F.  Proctor,  G.  H.  Herdman,  and  Greene  &  Van  Winkle, 
for  appellee. 

Lassing,  J.  This  is  the  second  appeal  of  this  case.  The  for- 
mer opinion  in  which  the  facts  are  set  out  in  detail  is  found  in 
89  S.  W.   530,  28  Ky.  Law.  Rep.  499,  1  L.  R.  A.  (N.  S.)  375. 

Upon  a  retrial  plaintiff  recovered  a  judgment  for  $6,500,  and 
the  defendant  company  seeks  a  reversal  of  this  judgment  prima- 
rily upon  two  grounds :  First.  That  the  trial  court  erred,  to  its 
prejudice,  in  refusing  to  permit  an  amended  answer  to  be  filed, 
in  which,  for  the  purpose  of  securing  the  closing  argument,  the 
defendant  company  admitted  that  the  injuries  complained  of  by 
the  plaintiff,  if  any,  were  the  direct  and  natural  result  of  the 
gross  negligence  of  the  company,  and  further  admitted  that 
plaintiff  had  been  damaged  and  offered  to  confess  judgment  in 
satisfaction  of  such  damages  in  the  sum  of  $300;  and,  for  the 
further  reason,  that  the  trial  court  erred  in  permitting  the  witness 
Shegogg  to  testify  to  a  conversation  he  had  with  the  engineer, 
Robert  Williams,  about  five  minutes  after  the  accident  occurred, 
in  which  said  Williams  told  the  witness  that  the  collision  was 
caused  by  his  failure  to  read  his  time  card  right.  Appellant  in- 
sists that  had  the  trial  court  permitted  the  amended  pleading  to 
be  filed  it  would  have  eliminated  from  the  case  every  question 
save  the  extent  of  appellee's  injury  and  the  assessment  of  dam- 
ages therefor;  that  the  evidence  brought  out  on  the  former  trial 
showed  conclusively  that  the  accident  was  due  to  the  gross  negli- 
gence and  carelessness  of  the  employees  of  the  appellant  com- 
pany ;  that,  knowing  that  the  evidence  must  be  the  same,  the 
amendment  was  prepared  and  offered  in  good  faith,  and  that  it 
was  a  substantial  error  highly  prejudicial  to  the  rights  of  ap- 
pellant for  the  court  to  refuse  to  permit  it  to  be* filed.  Section 
134  of  the  Civil  Code  of  Practice  provides  that:  "The  court 
may,  at  any  time,  in  furtherance  of  justice,  on  such  terms  as 
may  be  proper,  cause  or  permit  a  pleading  or  proceeding  to  be 
amended,"  etc.  Under  this  section  of  the  Code  the  trial  court 
would  have  been  warranted  in  permitting  the  amended  answer 
to  be  filed  had  he,  exercising  a  sound  discretion,  been  of  the 
opinion  that  to  permit  same  to  be  filed  would  have  been  in  further- 
ance of  justice.  In  the  case  of  the  Louisville  &  Nashville  Rail- 
road Company  v,  Ritter's  Adm'r,  13  Ky.  Law  Rep.  44,  it  is  said: 
"The  defendant  having  made  an  issue  which  confessedly  gave 
to  plaintiff  the  concluding  argument  to  the  jury,  and  earnestly 
fought  the  issue  before  the  jury  upon  several  trials,  the  court 
did  not  abuse  its  discretion  in  refusing  to  allow  the  defendant 
to  file  an  amended  answer  abandoning  this  issue  for  the  mere 
purpose  of  getting  the  concluding  argument  to  the  jury."  In  the 
case  before  us  appellant  admits  that  the  sole  object,  aim,  and 
purpose  had  in  offering  to  file  the  amended  answer  was  to  gti 
the  burden.     On  a  former  trial  the  pleadings  had  been  com- 
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pktcd,  the  issues  made  up,  and,  when  so  made,  the  burden  was 
upon  the  plaintiff.  The  case  had  been  tried  out  under  the  issues 
as  thus  presented,  and  we  do  not  think  that  the  trial  court  abused 
its  discretion  in  refusing  to  permit  the  amendment  to  be  filed. 
Appellant  insists  that  upon  the  former  trial  the  pleadings  had 
been  so  drawn  by  it,  under  the  rulings  of  this  court  as  they  were 
then  understood,  as  to  warrant  the  trial  court  in  holding  that 
":t  had  the  burden,  and  hence  the  right,  to  make  the  closing  argu- 
ment, and  that,  in  offering  to  file  the  amended  answer,  it  was 
endeavoring  to  conform  to  the  rulings  of  this  court  as  laid  down 
in  the  case  of  the  Southern  Railroad  Company  in  Kentucky  v. 
Steele,  90  S.  W.  548,  28  Ky.  Law  Rep.  764;  that  the  trial  court, 
upon  being  informed  that  the  amendment  sought  to  be  filed  to 
make  the  pleading  conform  to  the  requirements  of  the  rule  as 
laid  down  in  the  Steele  case,  supra,  should  have  permitted  it  to 
be  filed.  To  this  reasoning  we  cannot  agree.  It  is  never  the  duty 
of  the  trial  court  to  permit  an  amendment  to  be  filed,  save  when, 
in  the  exercise  of  a  sound  discretion,  the  ends  of  justice  will  be 
furthered  thereby.  The  better  practice  would  be  to  hold  that 
after  the  pleadings  have  been  made  up  it  would  not  be  in  futher- 
ance  of  justice  to  permit  an  amendment  to  be  filed  for  the  sole 
purpose  of  shifting  the  burden  to  the  party  seeking  to  be  ben- 
fited  thereby  and  get  the  closing  argument  to  the  jury. 

As  to  whether  or  not  the  trial  court  erred  to  the  prejudice  of 
appellant  in  permitting  the  witness  Shegogg  to  detail  a  conversa- 
tion which  he  had  with  the  engineer  Williams  almost  immedi- 
ately after  the  accident,  a  question  fraught  with  no  little  difficulty 
is  presented.    If  this  conversation  was  so  closely  connected  and 
identified  with  the  accident  that  it  may  be  properly  considered 
to  form  a  part  of  the  res  gestae,  then  the  trial  court  did  not  err 
in  permitting  it  to  go  to  the  jury.    On  the  other  hand,  if  it  was 
not  so  intimately  connected  with  the  accident  as  to  form  a  part 
of  the  res  gestae,  it  should  not  have  gone  to  the  jury,  and  the  trial 
court  erred.    In  the  case  of  Hermes  v,  Chicago,  etc.,  Railroad  Co., 
80  Wis.  590,  SO  N.  W.  584,  27  Am.  St.  Rep.  69,  "res  gestae"  is 
defined  as  meaning  the  "circumstances,  facts  and  declarations 
which  grow  out  of  the  main  fact,  contemporaneous  with  it,  and 
serve  to  illustrate  its  character."    And  in  the  case  of  Coffin  v. 
Bradbury,  3  Idaho  (Hash.)  770,  35  Pac.  715,  95  Am.  St.  Rep. 
37,  it  is  said :    "Time  is  not  necessarily  a  controlling  element  or 
principle  in  the  matter  of  res  gestae,  and  declarations  made  under 
circumstances  to  warrant  the  court  in  presuming  that  they  grew 
^at  of  the  litigated  issue  and  illustrate  the  true  character  of  the 
transaction,  and  were  dependent  upon  it,  were  not  designedly 
made  or  devised,  for  a  self-serving  purpose,  are  evidentiary  facts, 
and  not  within  the  rule  applicable  to  hearsay  evidence.    Such  dec- 
larations are  admissible,  although  not  made  at  the  exact  time  of 
the  occurrence  of  the  principal  fact  in  issue."     In  the  case  of 
Butler  V.  Manhattan  Railway  Company,  143  N.  Y.  417,  38  N.  E. 
w,  26  L.  R.  A.  46,  42  Am.  St.  Rep.  738,  the  court  held  that  an 
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insulting  remark  made  by  a  brakeman  immediately  after  inflict- 
ing an  injury  upon  a  passenger,  by  his  neglect,  is  not  admissible 
against  his  employer  unless  calculated  to  unfold  or  qualify  the 
principal  act.    In  the  case  of  Leahey  v,  Cass  Avenue,  etc..  Rail- 
way Company,  97  Mo.  165,  10  S.  W.  58,  10  Am.  St.  Rep.  300, 
it  was  held  that  a  declaration  to  be  a  part  of  the  res  gestae  need 
not  be  coincident  in  point  of  time  with  the  main  fact  to  be 
proven.    It  is  sufficient  if  the  two  are  so  nearly  connected  that 
the  declaration,  in  the  ordinary  course  of  events,  can  be  said  to  be 
the  spontaneous  exclamation  of  the  real  cause,  or  the  subsequent 
declaration  and  the  main  fact  at  issue,  taken  together,  form  a 
continuous  transaction,  then  the  declaration  is  admissible,  but 
a  mere  subsequent  declaration  is  not  of  itself  a  sufficiently  con- 
necting circumstance  to  make  it  admissible.     In  the  case  of 
Keefer  v.  Pacific  Mutual  Life  Insurance  Company,  201  Pa.  St 
448,  51  Atl.  366,  88  Am.  St.  Rep.  822,  it  was  held  that  '*no  fixed 
time  or  distance  from  the  main  occurrence  can  be  established  as 
a  rule  to  determine  what  shall  be  part  of  the  res  gestae.    Each 
case  must  necessarily  depend  on  its  own  circumstances  to  de- 
termine whether  the  facts  offered  are  really  a  part  of  the  same 
continuous  transaction."    This  seems  to  us  to  be  the  sound  rule. 
It  must  be  determined  from  the  facts  and  circumstances  surround- 
ing each  particular  case  as  to  whether  or  /not  statements  made 
after  the  happening  of  the  event  are  to  be  considered  a  part  of 
the  res  gestae.    In  the  case  of  Floyd  v.  Paducah  Railway  &  Light 
Company,  64  S.  W.  653,  23  Ky.  Law  Rep.  1077,  this  court  held 
that  the  declaration  of  a  motorman  made  at  the  place  of  the 
collision  a  few  minutes  after  it  occurred,  to  the  effect  that  he 
had  seen  plaintiff  for  150  yards,  and  that  he  made  no  effort  to 
apply  the  brakes  until  the  collision  was  about  to  occur,  was  ad- 
missible as  a  part  of  the  res  gestae,  as  the  declaration  grew  out 
of  the  transaction  and  formed  a  part  thereof.     Applying  this 
rule  to  the  case  before  us,  the  declaration  of  the  engineer,  Wil- 
liams, made  in  not  less  than  five  minutes  after  the  accident  to 
the  first  person,  so  far  as  the  record  shows,  who  got  to  him, 
while  he  was  lying  upon  the  bank  within  a  few  feet  of  the  wreck, 
may  properly  be  considered  a  part  of  the  res  gestae,  and,  being 
such,  the  trial  court  did  not  err  in  permitting  it  to  go  to  the  jury. 

We  are  further  of  opinion  that  appellant  was  not  prejudiced 
because  of  the  introduction  of  this  testimony,  for  the  reason  that 
it  is  practically  conceded  by  the  pleadings  and  other  proof  in 
this  case  that  the  accident  complained  of  was  due  to  the  fact 
that  those  in  charge  of  the  engine  which  moved  out  on  to  the 
track,  one  of  them  being  the  engineer,  Williams,  had  made  a 
mistake  in  reading  their  time  card,  and  that  because  of  this  mis- 
take, and  due  solely  to  it,  the  accident  occurred.  This  being  true, 
the  testimony  as  to  what  the  engineer,  Williams,  had  said  upon 
this  point,  was  merely  cumulative. 

Appellant  also  complains  that  the  court  should  have  defined 
gross  negligence  to  be  the  absence  of  slight  care,  and  that  this 
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instruction  should  Have  been  given  in  lien  of  instruction  No. 
2;  but  it  is  a  sufficient  answer  to  this  objection  to  say  that  the 
court  upon  the  last  trial  gave  to  the  jury  the  same  instruction 
upon  this  point  as  was  given  upon  the  former  trial.  Hence 
instruction  No.  2  was,  under  the  oft  repeated  rule  of  this  court, 
the  law  of  this  case  upon  that  point. 

There  was  a  sharp  conflict  in  the  testimony  as  to  the  extent 
of  plaintiff's  injuries.  This  question  was  submitted  to  a  properly 
instructed  jury,  and,  as  we  find  no  error  in  the  record  prejudicial 
to  the  substantial  rights  of  appellant,  the  judgment  is  affirmed. 


Thompson  v.  Clkvibland,  C,  C.  &  St.  L.  Ry.  Co.  et  aL 

(Supreme  Court  of  Illinois,  April  18,  1907.) 
[80  N.  E.   Rep.   1054.] 

Railroads  —  Persons  on  Track  —  Licensees  —  Injuries  —  Proximate 
Cause.* — Plaintiff,  while  driving  his  calves  along  the  highway,  went 
on  defendant  railroad's  right  of  way  to  drive  them  back  into  the 
highway  after  they  had  gone  on  the  right  .of  way  as  a  result  of  de- 
fendant's failure  to  provide  legal  and  oroper  cattle  guards,  and  while 
plaintiff  was  so  engaged  he  was  struck  .and  injured  by  an  approach- 
ing train.  Held,  that  the  railroad's  negligence  in  failing  to  provide 
proper  cattle  guards  was  not  the  proximate  cause  of  plaintiff's  in- 
jury. 

Same — Care  Required — Willful  Injury.f — Where  plaintiff  went  on 
a  railroad's  right  of  way  to  drive  his  calves  therefrom  into  the  high- 
way, whence  they  had  escaped  because  of  the  railroad's  failure  to 

•For  the  authorities  in  this  series  on  the  question,  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Hanson  v.  Manchester  St.  Ry.  (N.  H*.),  22  R.  R.  R.  675,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  675;  foot-notes  appended  to  Elgin,  etc.,  Ry.  Co. 
r.  Hoadley  (111.).  22  R.  R.  R.  663,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  663; 
Indianapolis  Trac.  &  Term.  Co.  v.  Kidd  (Ind.),  22  R.  R.  R.  366,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  366;  Paquin  v.  Wisconsin  Cent.  Ry.  Co. 
(Minn.),  21  R.  R.  R.  639,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  639;  Hudson 
V.  -\tlantic  Coast  Line  R.  Co.  (N.  Car.),  22  R.  R.  R.  305,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  305;  foot-notes  appended  to  New  York,  etc.,  R. 
Co.  V.  Hamlin  (Ind.),  22  R.  R.  R.  701,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
701. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 
trespassers  and  licensees  on  railroad  tracks,  see  foot-notes  appended 
to  Chesapeake  &  O.  Ry.  Co.  v.  Farrow's  adm'x  (Va.),  22  R.  R.  R. 
360,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  360;  Hudson  v.  Atlantic  Coast  Line 
R^  Co.  (N.  Car.),  22  R.  R.  R.  305,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  305 j 
Eppstcin  V.  Missouri  Pac.  Ry.  Co.  (Mo.),  22  R.  R.  R.  295,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  295;  foot-notes  appended  to  Cincinnati,  etc.,  Ry. 
Co.  V.  Hill's  adm'r  (Ky.),  22  R.  R.  R.  52,  45  Am.  &  Eng.  R.  Cas., 
N'.  S.,  52;  Smith's  adm'r  v,  Illinois  Cent.  R.  Co.  (Ky.),  21  R.  R.  R. 
802,  44  Am.  &  Ung.  R.  Cas.,  N.  S.,  802;  foot-note  appended  to  Wilkie 
?  Richmond  Traction  Co.  (Va.),  21  R.  R.  R.  659,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  659. 
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provide  proper  cattle  >2[uards,  plaintiff  was  at  most  an  implied  licensee, 
as  to  whom  the  railroad  company  only  owed  the  duty  of  refraining 
ircm  willfully  or  wantonly  injuring  him. 

Same — Warning — Signals — Failure  to  Give.t — Where  plaintiff  was 
an  implied  licensee  on  defendant's  railroad  track  at  the  time  he  was 
injured,  the  railroad's  failure  to  ring  the  bell  and  blow  the  whistle  as 
required  by  statute  on  approaching  a  crossing,  which  would  have 
warned  plaintiff  of  the  approach  of  the  train,  was  insufficient  to  render 
the  railroad  liable  for  plaintiff's  injuries. 

Error  to  Appellate  Court,  Third  District. 

Action  by  A.  B.  Thompson  against  the  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company  and  others.  From  a 
judgment  sustaining  a  demurrer  to  the  complaint  affirmed  by  the 
Appellate  Court  (123  111.  App.  47),  plaintiff  brings  error.  Af- 
firmed. 

The  railroad  of  the  defendants  in  error  crosses  a  certain  public 
highway  in  Edgar  county.  On  August  4,  1904,  there  were  no 
proper  cattle  guards  at  this  crossing.  On  said  date  plaintiff  in 
error  was  driving  a  number  of  calves  along  the  highway.  When 
the  calves  reached  the  railroad  crossing,  they  turned  and  went 
a  few  yards  along  and  upon  the  railroad  right  of  way.  Plaintiff 
in  error  followed,  and  was  attempting  to  drive  them  back  to  the 
highway  when  a  train  operated  by  defendants  in  error  approached 
the  crossing  at  a  high  rate  of  speed,  without  ringing  a  bell, 
sounding  a  whistle,  or  giving  any  other  signal  of  its  approach. 
Plaintiff  in  error  did  not  know  of  the  approach  of  the  train  until  it 
was  quite  near  him,  when  he  sought  to  reach  a  place  of  safety  at 
the  side  of  the  right  of  way,  but,  being  old  and  compelled  to  move 
slowly,  he  was  unable  to  do  so,  and,  while  he  was  attempting 
to  cross  a  ditch  on  the  right  of  way  in  his  endeavor  to  reach  a 
safe  place,  the  locomotive  of  the  train  struck  one  of  the  calves 
and  hurled  it  against  the  plaintiff  thereby  injuring  him  to  such 
an  extent  as  to  require  amputation  of  one  of  his  legs.  Plaintiff 
in  error  brought  an  action  of  case  in  the  circuit  court  of  Edgar 
county  seeking  to  recover  damages  from  defendants  in  error  for 
the  injuries  so  received  by  him.  He  filed  a  declaration  containing 
two  counts,  each  of  which  sets  up  the  facts  above  stated.  The 
two  counts  are  alike,  except  one  charges  negligence  in  failing 
to  ring  a  bell  or  sound  a  whistle  continuously  for  80  rods  as  the 
train  approached  the  crossing,  as  required  by  statute,  and  the 
other  charges  negligence  generally  in  failing  to  give  any  signal  or 
warning  of  the  approach  of  the  train.  Both  counts  allege  that 
except  for  the  negligence  of  defendants  in  error  in  failing  to 
give  the  proper  warning  of  the  approach  of  the  train  to  the  cross- 
ing plaintiff  in  error  wotild  have  discovered  the  approaching  train 
in  time  to  have  removed  himself  to  a  place  of  safety.  The 
circuit   court  sustained   a 'general   demurrer   interposed  to  the 

tSee  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co.  v.  Gesswine  (C. 
C.  A.),  20  R.  R.  R.  553.  43  Am.  &  Eng.  R.  Cas..  N.  S.,  553. 
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leclaration;  and,  plaintiff  in  error  electing  to  stand  by  his  decla- 
ration, judgment  was  entered  in  favor  of  defendants  in  error. 
Plaintiff  in  error  sued  out  a  writ  of  error  from  the  Appellate 
Tuurt  for  the  Third  District,  where  the  judgment  of  the  circuit 
rourt  was  affirmed.  He  now  brings  the  cause  to  this  court  by 
ftrit  of  error. 

f .  W.  Dundas,  for  plaintiff  in  error. 

George  B,  Gillespie  (L.  J.  Hackney,  Hamlin  &  Gillespie,  and 

R.  L  McKiniay,  of  counsel),  for  defendants  in  error. 

Scott,  C.  J.  (after  stating  the  facts).  Plaintiff  in  error  was 
on  the  right  of  way  of  defendants  in  error,  attempting  to  drive 
his  calves  to  the  highway,  when  he  was  injured.  The  calves  had 
reached  the  right  of  way  as  a  result  of  the  negligence  of  de- 
fendants in  error  in  failing  to  provide  legal  and  proper  cattle 
guards  at  the  crossing.  Such  negligence,  however,  cannot  be 
made  the  basis  for  recovery  by  plaintiff  in  error,  as  it  was  not 
the  proximate  cause  of  the  injury  to  him. 

Plaintiff  in  error,  under  the  circumstances,  had  an  implied 
license  to  go  upon  the  right  of  way  for  the  purpose  of  driving 
his  calves  away.  While  he  was  upon  the  right  of  way,  the  only 
duty  which  defendants  in  error  owed  to  him  was  to  refrain  from 
wantonly  or  willfully  injuring  him.  It  is  not  averred  that  the 
injury  was  wantonly  or  willfully  inflicted,  but  it  is  averred  that 
because  of  the  failure  of  the  defendants  in  error  to  ring  a  bell 
or  sound  a  whistle,  or  give  some  other  warning  of  the  approach 
of  the  train,  plaintiff  in  error  was  injured. 

Plaintiff  in  error  has  argued  the  case  in  this  court  as  though 
"lis  right  to  recover  depended  solely  upon  the  question  whether 
or  not  he  was  guilty  of  contributory  negligence  in  going  upon 
the  railroad  right  of  way.    He  quotes,  in  his  argument  filed  in 
this  court,  from  section  97  of  Shearman  &  Redfield  on  the  Law 
of  negligence,  to  the  effect  that,  in  order  to  defeat  a  recovery  by 
the  plaintiff  on  the  ground  that  he  was  trespassing  when  in- 
jured, the  trespass  must  be  culpable,  and  not  merely  technical. 
This  statement  of  the  law  is  used  in  discussing  whether  or  not 
a  trespasser  is  guilty  oi  contributory  negligence.     In  the  same 
5^tion  the  following  language  is  found :    "Most  of  the  reported 
cases  which  appear  at  first  sight  inconsistent  with  this  proposi- 
tion* *    *    will  prove,  upon  examination,  to  be  cases  which 
ttirned,  not  upon  contributory  negligence,  but  upon  the  question 
^^itthtT  the  defendant  owed  any  duty  to  persons  in  the  plaintiff's 
situation  which  he  had  neglected  to  perform,  which  is  an  entirely 
^ifierent  matter." 

.  The  qtiestion  here  is  not  whether  it  appears  from  the  declara- 
tion that  plaintiff  in  error  was  guilty  of  contributory  negligence 
^n  going  upon  the  right  of  way,  but  whether  the  defendants  in 
error  owed  to  the  plaintiff  in  error  the  duty  of  giving  warning 
^^  the  approach  of  their  train  by  ringing  a  bell,  sounding  a 
thistle,  or  otherwise. 
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In  Williams  v.  Chicago  &  Alton  Railroad  Co.,  135  111.  491, 
26  N.  E.  661,  11  L.  R.  A.  352,  25  Am.  St.  Rep.  397,  it  was  held 
that  unless  the  injured  person  was  upon  a  public  highway  or 
was  a  passenger  upon  the  train  the  railroad  company  owed  him 
no  duty  to  ring  a  bell  or  sound  a  whistle  as  required  by  statute, 
and  he  could  not  hold  the  railroad  company  liable  for  a  failure 
to  perform  the  statutory  duty,  because  the  company  had  violated 
no  duty  which  it  owed  to  him.  The  same  principle  was  applied 
in  Illinois  Central  Railroad  Co.  v,  Eicher,  2^32  111.  556,  67  N.  E. 
376,  where  it  was  held  that  the  only  duty  which  a  railroad  com- 
pany owes  to  a  trespasser  or  to  a  licensee  is  to  refrain  from 
wantonly  or  willfully  injuring  him,  and  to  use  reasonable  care 
to  avoid  injury  to  him  after  he  is  discovered  to  be  in  peril. 

The  declaration  in  the  case  at  bar  does  not  disclose  any  viola- 
tion of  duty  which  the  defendants  in  error  owed  to  plaintiff  in 
error.  For  that  reason,  and  not  because  it  appeared  from  the 
declaration  that  the  plaintiff  in  error  was  guilty  of  contributory 
negligence,  the  demurrer  was  properly  sustained. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Hoifi^ARD  V.  Illinois  Cent.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Feb.  5,  1907.) 
[110  N.  W.  Rep.  446.] 

Master  and  Servant — Injury  to  Railroad  Trackman — Contributory 
Negligence. — An  experienced  trackman  in  the  employ  of  a  railroad, 
over  the  line  of  which  extra  or  special  trains  go  frequently,  without 
notice  to  trackmen,  though  rightfully  on  the  track,  must  look  out 
for  trains,  failing  in  which  he  is  guilty  of  contributory  negligence. 

Same — Duty  of  Trainmen  to  Trackmen. — Trainmen  must  keep  a 
lookout  for  trackmen,  and  for  their  benefit  give  crossing  signals, 
and  when  discovered  give  them  the  danger  signal. 

Evidence — Weight  of  Positive  and  Negative  Testimony.*— As 
against  the  positive  testimony  of  the  engineer,  fireman,  and  brakeman 
of  a  train,  which  struck  a  trackman  a  short  distance  beyond  a  cross- 
ing, that  the  crossing  signal  and  danger  signal  were  given,  and  of 
three  other  witnesses  that  the  danger  signal  was  given,  testimony  of 
three  persons  behind  closed  doors,  more  than  a  half  mile  away,  and 
engaged  at  breakfast,  is  not  sufficient  to  raise  a  conflict  for  the  jury. 

Master  and  Servant — Injury  to  Trackman  on  Railroad — Crossing 
and   Danger   Signals. — Whether   a   crossing   signal   was   given  by  a 

♦See  foot-notes  appended  to  Baltimore  &  O.  R.  Co.  v.  Baldwin 
(C.  C.  A.),  21  R.  R.  R.  380,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  380; 
Ives  V.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  20  R.  R.  R.  393,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  393;  foot-notes  appended  to  Keiser  t;.' Lehigh 
Valley  Ry.  Co.  (Pa.),  20  R.  R.  R.  303,  43  Am.  &  Eng.  R.  Cas..  X. 
S.,  303. 
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train,  which  killed  a  trackman  a  short  distance  beyond  a  crossing,  is 
immaterial,  the  danger  signal,  which  was  not  heard  by  him,  pre- 
sumably because  of  his  cap  drawn  down  over  his  ears,  having  first 
been  given  when  the  train  was  600  feet  from^  him. 

Raikoadt — ^Rate  of  Speed  in  Cbuntry.f — In  the  absence  of  a  law 
j^oveming  the  rate  of  speed  of  trains  in  rural  districts,  no  rate  in 
itself  is  ne^liiirence. 

Railroads — Duty  to  Employee  on  Railroad  Track — ^Rate  of  Speed. — 
It  is  not  the  duty  of  persons  in  charge  pi  a  train  to  slacken  its 
ordinary  speed,  on  approaching  a  curve,  though  it  is  in  a  cut,  as  a 
precaution  against  injury  to  persons  walking  or  working  on  the 
track,  but  not  known  of  or  seen. 

Master  and  Servant — Last  Clear  Chance. — The  engineer  of  a  train 
who  has  given  the  danger  signal,  conimencing  when  a  trackman  was 
seen  on  the  track  600  feet  away,  and,  as  soon  as  he  discovers  that 
the  man  is  apparently  unconscious  of  the  approach  of  the  train, 
adopts  every  possible  means  to  avert  the  accident,  by  sounding  bell 
and  whistle  and  reversing  the  engine  and  putting  on  the  air  brakes, 
has  done  his  full  duty,  as  respects  "the  last  clear  chance." 

Appeal  from  District  Court,  Crawford  County;  Z.  A.  Church, 
Judge. 

Action  at  law  by  plaintiff,  as  administratrix  of  the  estate  of 
Patrick  Henry,  deceased,  to  recover  damages  occasioned  by  the 
negligence  of  defendant  as  alleged,  resulting  in  the  death  of  said 
Henn-.  At  the  close  of  the  evidence  for  plaintiff  there  was  a  di- 
rected verdict  and  judgment  for  costs  in  favor  of  defendant. 
Plaintiff  appeals.    Affirmed. 

Shaw,  Sims  &  Kuehnle  and  Sallinger  &  Korte,  for  appellant, 
Connor  &  Lolly  and  W.  S,  Kenyan,  for  appellee. 

Bishop,  J.  Patrick  Henry  was  a  section  hand  and  track  walker 
in  the  employ  of  the  deferfdant  company,  and  stationed  at  Arion, 
Crawford  county.  It  was  a  part  of  his  duties  to  inspect  the  track 
for  a  distance  of  about  two  miles  east  of  the  depot  at  Arion  each 
Sunday  morning.  Conforming  thereto,  he  left  his  home  near  the 
depot  at  about  7  o'clock  on  Sunday  morning,  January  12,  1902, 
and  proceeded  east  to  the  end  of  his  walk,  and  then  faced  about 
^  return  home.  After  going  about  half  a  mile,  and  walking 
between  the  rails,  he  was  struck  by  a  train  approaching  from  the 
east,  run  down,  and  killed.  A  regular  passenger  train  is  sched- 
uled  to  go  west  through  Arion  at  a  little  before  7  in  the  morning, 
?iid  it  appears  that  on  the  morning  in  question  it  was  being  run 
in  two  sections.    The  first  section  passed  through  before  Henry 

tFor  the  authorities  in  this  series  on  the  question  whether  any 
rate  of  train  speed  at  country  crossinfys  may  be  neg^ligent,  see  foot- 
notes appended  to  Keiser  v.  Lehigh  Valley  R.  Co.  (Pa.),  20  R.  R.  R. 
303,  43  Am,  &  Enjf.  R.  Cas.,  N.  S.,  303;  foot-notes  appended  to 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Barnes  (Ind.),  19  R.  R.  R.  145,  42 
Am.  &  EnR.  R.  Cas.,  N.  S.,  145;  Louisville  &  N.  R.  Co.  v.  Malloy's 
Adm'x  (Ky.),  18  R.  R.  R.  714,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  714. 
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went  out  upon  the  track.    It  is  conceded  that  the  engine  carried 
siglials    indicating   that   a    second    section    was    following^   but 
whether  Henry  saw  the  train  and  its  signals,  or  was  otherwise  ad- 
vised of  the  expected  coming  of  the  second  section  which  struck 
him,  is  not  known.     The  morning  was  cold,  and  Henry  wore  a 
cap  well  drawn  down  over  his  ears  to  keep  them  from  freezing: 
in  one  hand  he  carried  a  flag,  and  in  the  other  an  instrument  for 
testing  the  condition  of  the  track.    Just  east  of  the  place  of  the 
accident  is  a  curve  in  the  track.     It  begins  330  feet  east  of  a 
highway  crossing  and  extends  about  the  same  distance  west  of 
such  crossing.     On  the  north — ^this  being  on  the  side   of  the 
curve — ^the  surface  of  the  ground  presents  an  embankment  rising 
more  or  less  abruptly  from  the  track  level  to  a  height  of  from  IS 
to  20  feet.     The  immediate  circumstances  of  the  accident  were 
known  only  to  the  engine  crew  of  the  train.    Chapman,  the  en- 
gineer, testified  that  his  train  was  running  from  50  to  55  miles 
an  hour;  that  he  was  sitting  on  the  north  side  of  his  engine, 
looking  ahead,  and  that  just  before  he  reached  the  highway  cross- 
ing he  was  made  aware  of  the  presence  of  a  person  ahead  on 
the  right  of  way.    He  says  that  at  first — ^and  owing  to  the  curve 
and  embankment — he  could  see  only  a  man's  head,  and  could 
not  tell  whether  such  man  was  walking  on  the  track  or  at  the 
side  thereof.    Further,  that  he  at  once  sounded  the  whistle  alarm, 
and  a  second  or  two  later  he  cam^  into  full  view  of  Henry  moving 
west  between  the  track  rails,  and  apparently  unconscious  of  any 
impending  danger — ^at  least,  he  did  not  look  around  or  otherwise 
pay  any  attention  to  the  sounding  of  the  whistle  alarm  or  the 
ringing  of  the  engine  bell.     Chapman  says  that  at  once  he  put 
his  engine  in  reverse  motion  and  applied  the  air  brakes  to  the 
train — that  being  all  he  could  do  to  stop  the  train— rbut  without 
avail.    In  a  few  seconds  more  Henry  was  overtaken  and  hurled 
to  his  death.    The  point  of  accident  was  about  700  feet  west  of 
the  highway  crossing.    The  statement  of  the  engineer  was  cor- 
roborated in  all  material  respects  by  the  testimony  of  the  fireman. 
The  negligence  on  the  part  of  the  defendant  charged  is  fourfold: 
(1)    In  failing  to  give  proper  warning  of  the  approach  of  the 
train.    (2)    In  the  excessive  rate  of  speed  at  which  the  train  ^-as 
being  operated.     (3)    In  not  making  timely  discovery  of  the 
presence  of  Henry  on  the  track,  and  failing  to  sound  the  alarm 
in  tintfe  to  enable  him  to  escape  from  the  track.     (4)    In  failing 
to  avoid  the  accident  by  stopping  the  train  after  the  presence  of 
Henr\'  on  the  track  was  in  fact  discovered.    The  answer*  denied 
generally,  and,  in  addition  thereto,  pleaded  an  assumption,  of 
risk  and  contributory  negligence.     The  motion  to  direct  a  ver- 
dict, among  other  things,  challenged  the  right  of  plaintiff  to 
recover,  for  that  a  case  of  actionable  negligence  had  not  been 
made  out.    And,  as  we  think  the  motion  was  properly  sustained 
on  this  ground,  we  shall  not  be  required  to  give  attention  to  any 
of  the  others. 

1.  The  first  and  third  grounds  of  negligence  may  be  discussed 
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together.    We  start  with  the  proposition  that  Henry  was  an  em- 
ployee of  the  defendant,  and  rightfully  went  out  upon  the  track. 
It  was  proven  that  trains  frequently  went  over  the  road  in  sep- 
arate sections,  and  that  "extras  or  special  trains  ran  over  the 
line  pretty  often."     Henry  was  a  man  of  experience,  and  pre- 
sumably familiar  with  the  general  course  of  train  operation.    The 
evidence  does  not  disclose  that  it  was  customary  to  notify  track- 
men of  the  running  of  trains  in  sections,  or  of  extras,  or  specials, 
and  it  is  no  part  of  the  contention  of  appellee  that  it  was  the 
dut}'  of  defendant  to  do  so.    From  this  it  follows  that,  although 
Henry  went  rightfully  on  the  track,  he  must  be  held  to  the  ex- 
pectation that  a  train  might  put  in  an  appearance  at  any  moment. 
And  it  was  his  duty  to  keep  a  lookout.    One  may  not  go  blindly 
and  heedlessly  to  his  work  where  there  is  danger.     Magee  v. 
Railway,  82  Iowa,  249,  48  N.  W.  92;  Haden  v.  Railway,  99 
Iowa,  735,  48  N.  W.  733 ;  Keefe  v.  Railway,  92  Iowa,  182,  60 
X.  W.  503,  54  Am.  St.  Rep.  542.    And  as  the  presence  of  track- 
men on  the  track  during  working  hours  is  always  to  be  expected, 
there  is  the  correlative  duty  on  the  part  of  trainmen  to  keep  a 
lookout  for  them,  and,  when  discovered,  to  give  warning  of  the 
approach  of  the  train.    Henry  had  the  right  to  expect  tiiat  this 
would  be  done.     So  too,  we  think  that,  independent  of  his  not 
having  been  discovered,  owing  to  the  curve  in  |:he  track,  and  the 
topography  of  the  adjacent  surface,  he  had  the  right  to  expect 
that  the  whistle  and  bell  signals  required  by  statute  to  be  given 
for  the  highway  crossing  would  be  given.    It  has  been  held,  and 
justly  so,  that  a  failure  to  give  such  signals  is  negligence,  not  only 
as  to  persons  rightfully  attempting  to  cross  the  track,  but  as  to 
persons  rightfully  on  or  near  the  track.     "It  may  be  presumed 
that  the  statute  is  intended  to  warn  persons  at  the  crossings  of 
the  approach  of  the  cars,  and  thus  enable  them  to  avoid  the 
engine.    But  the  signals  enables  all  persons  who  may  be  exposed 
to  danger  by  the  approaching  enjg^ine  to  escape  it,  and  such  per- 
sons may  rely  upon  the  discharge  of  the  duty  required  by  the 
statute,  as  in  all  other  cases,  and  act  accordingly."    Lonergan  v. 
Railway,  87  Iowa,  755,  49  N.  W.  852,  53  N.  W.  236,  17  L.  R. 
A.  254;  Ward  v.  Railway,  97  Iowa,  50,  65  N.  W.  999. 

This  brings  us  to  the  first  question  of  fact  presented:  Was 
there  a  failure  on  the  part  of  the  enginemen  to  give  the  whistle 
and  bell  signals  at  the  east  quarter-mile  post  as  they  approached 
the  crossing?  The  plaintiff  relied  upon  three  witnesses  to  es- 
tablish the  affirmative  of  this  question.  One  Tripp,  an  aged 
farmer,  living  to  the  north  of  the  track  and  between  a  half  and 
three-quarters  of  a  mile  westerly  from  the  east  whistling  post, 
testified  that  with  his  wife  and  grandson  he  was  at  breakfast  as 
the  train  went  by,  and  that  he  did  not  hear  the  sound  of  whistle 
Of  bell.  He  says  that  the  house  was  tightly  closed  as  the  weather 
^vas  cold ;  that  there  is  quite  a  hill  and  a  willow  grove  between 
Ws  house  and  the  crossing ;  that  as  near  as  he  could  remember 
the  wind  was  blowing  from  the  south.  Mrs.  Tripp  testified  that 
she  did  not  hear  the  engine  whistle  sound  or  the  bell  ring,  either 
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as  the  train  approached  or  after  it  had  passed  the  crossing.    She 
says  that  a  great  many  trains  passed  daily,  and  she  could  hear 
the  engines  whistle  as  they  passed  to  and  fro  without  difficult}-. 
The  grandson  testified  that  they  were  at  breakfast  and  payings 
no  attention  to  anything  but  the  meal ;  that  he  did  not  hear  the 
train  in  question  whistle  for  the  crossing  or^after  it  had  passed. 
For  the  defendant,  the  engineer  and  fireman  on  the  train  each 
testified  in  positive  terms  that  the  whistle  was  sounded  at  the 
whistling  post,  and  that  the  bell  was  rung  until  after  the  cross- 
ing was  passed.    And  both  testified  to  the  alarm  whistle— several 
short,  sharp  blasts — ^after  Henry  was  discovered  on  the  track. 
A  brakeman  who  was  on  the  train  testified  that  he  was  familiar 
with  all  the  crossings  along  the  line,  and  that  the  whistle  was 
sounded  and  the  bell  rung  for  the  crossing  in  question ;  that  ven- 
shortly  afterwards  his  attention  was    attracted    to    the    alarm 
whistle,  and  almost  immediately  the  air  brakes  were  set  on  the 
train  and  the  engine  reversed.  -'The  conductor  of  the  train  did 
not  remember  hearing  the  crossing  whistle,  but  testified  posi- 
tively to  the  danger  whistle,  to  the  application  of  the  air  brakes, 
and  the  reversal  of  the  engine.    A  Mr.  Bennett,  towerman  for 
the  Northwestern  Railway  Company  at  its  tower  house  in  Arion, 
and  Mr.  Wigg,  agent  of  the  defendant  company  at  Arion,  both 
testified  that  they  heard  the  danger  whistling  in  the  vicinity  of 
the  highway  crossing  in  question.    At  the  time,  the  former  was 
in  his  tower,  and  the  latter  on  his  way  from  home  to  the  depot. 
To  summarize  them,  we  have  the  testimony  of  three  witnesses 
who  were  behind  closed  doors  in  a  house  more  than  a  half-mile 
away,  engaged  at  breakfast,  who,  while  familiar  with  the  passing 
of  many  trains  daily,  yet  had  no  concern  in  the  train  in  ques- 
tion, and  were  giving  no  attention  thereto,  who  say  they  did  not 
hear  any  whistle  sound.    As  against  this  we  have  two  witnesses 
directly  charged  with  a  duty  in  the  premises,  and  another  who 
was  on  duty  in  connection  with  the  operation  of  the  train,  each 
of  whom  testified  positively  to  the  facts  of  the  warning  whistle 
and  bell  for  the  crossing,  and  the  danger  whistle  at  the  crossing. 
And,  in  addition,  we  have  three  other  witnesses  who  were  equally 
positive  that  they  heard  the  danger  whistle.     Now,  as  said  by 
Prof.  Wigmore  in  his  work  on  Evidence,  §  664,  it  is  altogether 
possible  to  negative  the  existence  of  a  fact,  state,  or  condition, 
by  testimony  "based  on  what  may  be  called  negative  knowledge ; 
i.  e.,  testimony  that  a  fact  did  not  occur,  founded  on  the  witness* 
failure  to  hear  and  see  a  fact  which  he  would  supposedly  have 
heard  or  seen  if  it  had  occurred."    And  he  adds  that  "the  only 
requirement  is  that  the  witness  should  have  been  so  situated  that, 
in  the  ordinary  course  of  events,  he*  would  have  heard  or  seen 
the  fact  had  it  occurred."    And  this  we  conceive  to  be  correct 
doctrine.     Accordingly  it  is  not  enough  to  give  rise  to  a  con- 
flict in  evidence  for  a  witness  to  say  merely,  "I  did  not  hear 
the  whistle  sound."    He  must  go  farther  and  show  that  he  was 
not  only  in  position  to  hear  or  see,  but  in  mental  condition  to  have 
heard  or  seen  had  the  whistle  been  sounded.     In  other  words. 
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he  must  have  knowledge  on   the  subject  derived  through   the 
medium  of  his  senses — such  knowledge  as  enables  him  to  speak 
affirmatively  against  the  existence  of  the  fact.    In  this  view,  there 
was  no  such  substantial  conflict  in  the  evidence  in  this  case  as 
to  require  a  submission  to  the  jury  of  the  question  whether  or 
not  the  statutory   warning   was  given   for  the  crossing.     The 
case  is  clearly  within  the  facts  of  Payne  v.  Railway,  108  Iowa, 
188.  78  N.  W.  813,  and  should  be  governed  by  the  rule  of  that 
ca>e.    There  it  appeared  that  the  witnesses  who  testified  they 
did  not  hear  the  engine  signals  were  not  in  a  situation  to  hear, 
or  were  not  noticing  for  thfe  purpose  of  hearing  such  a  signal 
And  we  held  that  such  evidence  did  not  even  create  a  conflict 
with  positive  evidence  to  the  effect  that  the  signals  were  given. 
The  cases  of  Mackerall  v,  Railwav,  111  Iowa,  547,  82  N.  W. 
975,  and  Selensky  v.  Railway,  120  Iowa,  113,  94  N.  W.  272,  cited 
and  relied  upon  by  counsel  for  appellant,  do  not  dictate  a  differ- 
ent  conclusion.     In  the  Mackerall  Case,  the  witnesses  who  tes- 
tified that  no  signals  were  given  were  in  a  situation  to  hear  and 
their  attention  was  not  otherwise  diverted.    And  we  said:    *'Such 
evidence  is  not  negative  merely,  as  where  a  person,  at  a  consid- 
erable distance,  and  giving  attention  to  something  else,  declares 
he  did  not  hear  signals."     In  the  Selensky  Case  the  witnesses 
were  looking  out  for  signals,  and  in  the  opinion  the  case  is  thus 
distinguished   from  the  Payne  Case.     But,  in  the  instant  case, 
it  there  was  room  to  doubt  as  to  the  crossing  signal,  there  can 
be  none  as  to  the  giving  of  the  danger  signal.    Apart  from  the 
direct  testimony  of  the  witnesses,  some  presumption,  as  we  think, 
may  be  indulged  that  an  engineer  who  sees  a  human  being  on  the 
track  ahead   of  his  engine  will  at  least  give   warning  of  the 
dangler.    Observation  teaches  that  locomotive  engineers  are  not 
of  the  class  bent  on  the  wanton  destruction  of  human  life.    Now^ 
Henry  did  not  hear  the  danger  signal,- owing  presumably  to  the 
way  his  head  was  dressed,  and,  this  being  true,  it  cannot  be 
assumed  that  he  would  have  heard  the  crossing  signal.     And 
from  this  it  follows  that  the  question  whether  or  not  the  crossing 
^ipial  was  given  becomes  immaterial.    Payne  v.  Railway,  supra, 
Both  the  enginemen  say  that,  when  the  presence  of  Henry  was 
first  discovered  on*  the  right  of  way,  and  the  danger  signal  was 
Riven,  he  was  still  more  than  600  feet  away.    And  the  conditions 
surrounding  the  accident  make  certain  the  truth  of  this  state- 
ment.   Had  he  been  giving  any  heed  to  what  was  behind  he  had 
ample  time  to  step  off  the  track  to  a  place  of  safety.     No  more 
than  this  is  necessary  to  be  said  in  making  full  disposition  of  the 
third  ground  of  negligence  charged. 

2.  There  is  no  rule  of  law  in  this  state  governing  the  speed  of 
railway  trains  in  rural  districts.  In  the  absence  of  such  rule  no 
particular  rate  of  speed,  taken  by  itself,  can  be  said  to  constitute 
negligrence.  Cohoon  v.  Railway,  90  Iowa,  169,  57  N.  W.  727  r 
Heiss  V.  Railwav,  103  Iowa,  590.  72  N.  W.  787.  Thus  far 
counsel  for  appellant  agree.  But,  as  related  to  the  second  ground 
of  negligence  charged,  it  seems  to  be  their  thought  that  it  was 
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the  duty  of  the  engineer  to  check  the  speed  of  the  train  as  it  ap- 
proached the  curve  so  that  upon  discovering  the  presence  of 
Henry  a  stop  could  have  been  made  and  the  accident  avoided. 
And  it  is  the  argument  that  a  finding  of  negligence  based  on 
such  failure  of  duty,  considered  in  connection  with  the  speed 
of  the  train,  could  well  be  sustained.     The  contention  is  wholly 
devoid  of  merit.    To  begin  with,  there  was  no  evidence  tending 
to  prove  that  the  train  was  being  operated  at  an  unusual  or 
excessive  rate  of  speed.     And  no  court  has  ever  gone  so  far 
as  to  hold  that  it  is  incumbent  on  a  railroad  company  to  slacken 
the  ordinary  speed  of  its  train  upon  the  approach  to  everj'  cur\*e 
in  the  track,  which  involves  also  a  cut,  as  a  precaution  against 
injury  to  persons  walking  or  working  on  the  track.     The  rea- 
sons why  such  should  not  be  the  rule  are  obvious.     Present-day 
conditions  demand  the  maximum  of  speed  consistent  with  train 
safety — ^this  not  only  as  in  the  interest  of  the  operating  company, 
but  as  related  to  the  interests  of  the  general  public.     Under  a 
rule  as  contended  for,  such  would  not  be  possible  of  attainment 
in  this  country,  where  curves  and  cuts  are  of  great  frequency. 
Nor  is  such  a  rule  necessary.     Trackmen  are  supposed  to  take 
note  of  the  coming  of  trains;  it  is  a  duty  enjoined  upon  them 
by  law  "to  observe  and  keep  out  of  the  way  of  moving  engines 
and  cars."    Keefe  v.  Railway,  92  Iowa,  182,  60  N.  W.  503,  54 
Am.  St.  Rep.  542,  and  cases  cited.    Accordingly  ^n  engineer  in 
conducting  his  train  over  the  track  may  well  assume  that  track- 
men will  act  in  accordance  with  their  duty  to  themselves,  the 
company,  and  the  public,  and  on  no  line  of  correct  reasoning 
could  he  be  made  chargeable  with  negligence  because  they  fail 
of  their  duty.     His  duty  is  measured  simply  by  the  doctrine  of 
the  "last  clear  chance."    The  cited  cases  of  Artz  v.  Railway,  44 
Iowa,  285,  Courson  v.  Railway,  71  Iowa,  29,  32  N.  W.  8,  and 
Stanley  v.  Railway,  119  Iowa,  526,  93  N.  W.  489,  are  not  in 
point.    Each  of  such  cases  involved  an  accident  to  a  traveler  in 
a  highway  crossing. 

3.  The  fourth  ground  of  negligence  is  predicated  upon  the 
doctrine  of  the  "last  clear  chance."  It  was  the  undoubted  duty 
of  the  engineer  as  soon  as  he  discovered  that  Henry  was  ap- 
parently unconscious  of  the  approach  of  the  train,  and  of  the 
peril  to  him  in  remaining  on  the  track,  to  at  once  sound  the 
alarm  and  put  the  train  under  control,  and  avoid,  if  possible,  nin- 
ning  him  down.  This  is  true  without  regard  to  any  question  of 
negligence  on  the  part  of  Henry.  Kelley  v.  Railway,  118  Iowa, 
387,  92  N.  W.  45.  But  in  respect  to  this  it  is  sufficient  to  say 
that  the  evidence  all  points  to  the  conclusion  that  the  engineer 
adopted  every  possible  means  and  spared  no  effort  to  avert  the 
accident.  Having  done  so,  he  and  his  employer  must  be  held 
blameless. 

Having  concluded  that  a  case  of  negligence  on  the  part  of 
defendant  had  not  been  made  out,  we  must  hold  that  there  was 
no  error  in  directing  a  verdict  in  its  favor. 

Affirmed. 
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(Supreme  Court  of  North  Carolina,  May  22.  1907.) 

* 

[57   S.   E.   Rep.   397.] 

Master  and  Servant — Injuries  to  Servant — Questions  for  Jury — 
Negligence — Contributory  Negligence. — In  an  action  against  a  rail- 
r.  ad  for  injuries  sustained  by  a  servant  by  being  run  into  by  an 
rn?ine  while  he  was  leveling  ballast  on  the  track,  evidence  con- 
sidered, and  held,  that  whether  defendant  was  negligent  and  whether 
plaintiff  was  guilty  of  contributory  negligence  were  questions  for 
tjje  jury. 

Same.* — Where  defendant's  enjjineer  saw  plaintiff  on  or  near  the 
track,  he  had  a  right  to  assume  that  he  would  remove  to  a  place  of 
safety  after  the  whistle  had  been  blown  sufficiently  under  the  cir- 
rjmstances  to  urive  proper  warning. 

Appeal  from  Superior  Court,  Buncombe  County;  O.  H.  Allen, 
Judge. 

Action  by  J.  Mitchell  Brown  against  the  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
.Mfirmed. 

Action  to  recover  damages  for  personal  injuries.  The  usual 
issues  of  negligence,  contributory  negligence,  and  damage  were 
submitted.  The  findings  were  in  favor  of  the  plaintiff.  From 
the  judgment  rendered,  the  defendant  appealed. 

Locke  Craige,  George  A.  Shuford,  and  Shepherd  &  Shepherd, 
for  plaintiff. 
Moore  &  Rollins,  for  defendant. 

Brown,  J.  The  evidence  in  behalf  of  the  plaintiff  tends  to 
prove  that  he  belonged  to  a  "regular  section  squad"  of  the  de- 
fendant, and  that  at  the  time  of  the  injury  he  was  engaged  in 
repairing  defendant's  track  under  the  direction  of  Foreman 
Lominac  in  the  depot  yard  at  Alexander,  a  station  on  defendant's 
T'lad.  At  this  point  there  is  a  main  track  and  two  side  tracks. 
The  plaintiff,  with  the  others  of  the  squad,  was  engaged  in 
leveling  ballast  between  the  rails  of  the  center  or  main  track. 

•for  the  authorities  in  this  series  on  the  subject  of  the  right  of 
t':^f»se  operating  street  cars  or  trains  to  assume  that  persons  on  or 
^tar  tracks  will  avoid  danger,  see  foot-notes  appended  to  Keying 
'^  United  Rys.  &  Elec.  Co.  (Md.),  22  R.  R.  R.  673,  45  Am.  &  Eng. 
Pv  Cas.,  \.  S.,  673;  foot-notes  appended  to  Porter  v.  Missouri  Pac. 
Ry  Co.  (Mo.),  22  R.  R.  R.  342,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  342; 
f'ot-notes  appended  to  Eckhard  v.  St.  Louis  Transit  Co.  (Mo.), 
;'  R.  R.  R.  831,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  831;  Schmidt  v, 
Missouri  Pac.  Ry.  Co.  (Mo.),  21  R.  R.  R.  806,  44  Am.  &  Eng.  R. 
Cris-,  X.  S..  806;  foot-notes  appended  to  Birmingham  Ry.,  L.  &  P. 
Co.:'.  Clarke  (Ala.),  21  R.  R.  R.  618,  44  Am.  &  Eng.  R..Cas.,  N.  S., 
^^^',  foot-notes  appended  to  Illinois  Cent.  R.  v.  Ackerman  (C.  C. 
A  I  21  R.  R.  R.  76.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  76. 
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While  so  engaged,  he  was  run  into  by  an  approaching  freight 
train  and  injured.  At  the  time  of  the  injury,  plaintiff  testifieN 
that  he  was  obeying  the  directions  of  Foreman  Lominac  in  level- 
ing the  ballast,  and  that  "he  was  all  over  the  track ;  had  to  be." 
Plaintiff  also  offers  evidence  tending  to  prove  that  the  whistle 
was  not  blown  and  no  other  warning  given  him  of  the  approach- 
ing train,  and  that,  if  a  proper  lookout  had  been  kept,  the  en- 
gineman  could  have  avoided  striking  him.  There  was  also  testi- 
mony tending  to  show  that  the  position  of  the  plaintiff  was 
such  as  to  indicate  that  he  was  insensible  to  the  danger.  His 
back  was  turned  towards  the  approaching  train,  and  he  was 
engaged  in  shoveling  ballast,  which  necessarily  causes  consid- 
erable noise,  and  also  that  the  river  and  milldam  near  there  al- 
ways  made  noise,  a  "roaring  noise  all  the  time,"  which  prevented 
his  hearing  the  train.  The  evidence  also  discloses  that  at  the 
time  an  engine  was  standing  by  on  the  siding  blowing  oflF  steam. 
The  evidence  of  the  defendant's  witnesses  tended  to  contradict 
the  plaintiff  very  materially  and  to  prove,  not  only  that  the  en- 
gineman  gave  the  precautionary  signals,  but  that  plaintiff  heard 
them  and  heeded  them  by  stepping  off  the  track,  and  that  plain- 
tiff stated  that  he  thought  he  had  stepped  off  the  track  far 
enough  to  avoid  injury,  and  that  his  injury  was  due  entirely  to 
his  own  negligence.  The  value  of  this  declaration  is  denied  by 
the  plaintiff,  who  states  he  was  not  in  his  right  mind  when  he 
made  it. 

An  examination  of  the  evidence  discloses  that,  while  the  de- 
fendant made  out  a  very  strong  case  upon  both  issues,  his  honor 
committed  no  error  in  denying  the  motion  to  nonsuit,  as  the 
summary  of  plaintiff's  evidence  given  in  this  opinion  shows.  The 
jury  adopted  the  plaintiff's  version  of  the  facts,  and,  that  being 
so,  the  law  is  too  well  settled  to  need  any  further  discussion  to 
sustain  the  refusal  of  his  honor  to  nonsuit.  Smith  v.  Railroad, 
132  N.  C.  824,  44  S.  E.  663.  and  cases  cited. 

The  defendant  excepts,  further,  to  the  failure  of  the  court  to 
give  special  instruction  No.  5.  We  think  the  desired  instruction 
was  substantially  given,  and  that  view  of  the  case  fully  presented 
to  the  jury.  His  honor  charged  that:  "If  the  jury  shall  find 
from  the  evidence  that  the  plaintiff  in  the  performance  of  his 
duties  was  at  a  point  on  or  near  the  track  upon  which  one  of  the 
trains  was  approaching,  and  so  near  as  to  be  stricken  by  said 
train,  if  he  did  not  move  himself  out  of  the  way ;  that  the  de- 
fendant's engineer  blew  the  whistle  of  the  engine  in  time,  while 
approaching  the  plaintiff,  and  in  such  a  way  and  manner  as  that 
the  plaintiff  could  have  heard  it,  under  such  circumstances  of 
the  situation  as  was  known  to  the  defendant,  and  in  time  for 
him  to  have  moved  out  of  danger,  then  the  defendant  performed 
its  duty  to  the  plaintiff,  and  the  answer  to  the  first  issue  should 
be,  'No.' "  The  court  further  told  the  jury  that  the  engineman 
had  a  right  to  assume,  if  he  saw  plaintiff  on  or  near  the  track, 
that  he  would  remove  to  a  place  of  safety  after  the  whistle  had 
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been  blown  reasonably  sufficient  under  the  circumstances  to  give 
proper  warning".  The  charge  of  his  honor  is  very  full,  and 
presented  to  the  jury  with  impartiality  and  ability  tne  different 
phases  of  the  evidence  and  the  contentions  of  both  parties.  The 
matter  is  plainly  one  of  fact,  and  the  findings  of  the  jury  are 
supported  by  evidence. 
Xo  error. 


San  Antonio  &  A.  R  Ry.  Co.  v.  McMillan. 

(Supreme  Court  of  Texas,  May  15,  1907.) 
fl02  S.  W.  Rep.  103.] 

Railroads — Injuries  to  Persons  on  Tracks — Duty  of  Trainmen.* — 
A  railroad  company  is  not  liable  for  causing  the  death  of  a  person 
seen  by  its  trainmen  standing  on  the  track,  where  there  was  nothing 
tj  indicate  to  the  trainmen,  on  discovering  his  situation,  that  he 
was  unable  to  leave,  or  that  he  would  not  do  so;  it  not  being  their 
duty  to  stop  the  train  until  thev  discovered  that  he  did  not  intend 
to  or  could  not  leave  the  track. 

Same. — A  railroad  company  is  not  liable  for  the  death  of  a  person 
upon  a  railroad  track,  where,  when  the  trainmen  discovered  him, 
they  did  not  recognize  the  object  as  a  human  being,  and,  when  they 
so  recognized  it,  it  was  too  late  for  them,  by  the  use  of  the  means 
at  hand,  to  stop  the  train  before  coming  in  collision  with  it. 

Same — Evidence — Issues  Raised. — In  an  action  for  death  of  a  tres- 
passer on  a  railroad  track  caused  by  being  struck  by  an  engine, 
evidence  examined,  and  held  not  to  raise  the  issue  of  discovered 
peril. 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District. 

Action  by  Ada  McMillan  against  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company.  From  a  judgment  of  the  Court  of 
Civil  Appeals  (98  S.  W.  421),  affirming  a  judgment  for  plaintiff, 
defendant  brings  error.    Reversed  and  remanded. ' 

A.  W,  Houston  and  5".  C.  Patten,  for  plaintiff  in  error. 
Brown,  Carothers  &  Brown,  for  defendant  in  error. 

Brown^  J.  Ada  McMillan  instituted  this  suit  in  the  district 
court  of  Colorado  county  to  recover  of  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company  damages  for  the  death  of  her  hus- 
band, J,  A.  McMillan,  who  was  so  injured  that  he  died  by  a  train 
on  the  defendant's  track  in  Colorado  county  near  to  a  station 
called  Chester.  Upon  the  trial,  the  jury  rendered  a  verdict  in 
^vor  of  Mrs.  McMillan  for  $3,500,  and  judgment  was  entered 
by  the  trial  court  for  that  sum.  Upon  appeal,  the  Court  of 
Civil  Appeals  affirmed  the  judgment. 

*See  precedinR  case,  and  foot-note. 
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With  other  issues  the  trial  court  submitted  to  the  jvltj  the 
issue   whether   the   employees   upon   the   defendant's   train   dis- 
covered the  deceased  upon  the  track,  and  realized  that  he  was  in 
danger,  and  would  not  probably  be  able  to  extricate  himself  at 
such  time  that  by  the  use  of  the  means  at  their  command  they 
could  not  have  stopped   the  train,   or  ^lessened   its   speed,  and 
thereby  have  prevented  the  injury.     The  plaintiff  in  error  as- 
signed error  upon  the  charge  submitting  this  issue  in  the  Court 
of  Civil  Appeals,  and  has  presented  it  as  one  of  the  grounds 
upon   which  the  application   for  writ  of  error  is  based.     The 
evidence  is  sufficient  to  authorize  the  jur>'  to  find  the  following 
facts :    On  the  night  of  August  20,  1904,  a  passenger  train  was 
going  west  on  defendant's  road  running  at  the  rate  of  about 
35  miles  an  hour,  and,  when  near  the  station  of  Chester,  the 
fireman  discovered  an  object  upon  the  track  ahead  of  the  train 
at  a  distance  of  about  400  feet,  and  at  once  began  to  ring  the 
bell,  and  continued  to  ring  it  until  after  the  man  was  struck. 
At  a  distance  of  about  300  feet  from  where  the  man  was,  the 
engineer  discovered  the  object  upon  the  track,  but  did  not  know 
what  it  was,  and  took  no  steps  to  check  the  speed  of  the  train 
or    in    any     way    to     warn     the    person,     if    it     should    be 
a  person,   that   was   upon   the   track.     He   did  not   sound  the 
whistle    until    he    reached    a    point    about    200     feet     from 
the  object,   when  he   discovered  that  a  man  was  sitting  upon 
the    track    bent*  forward    with    his    face    in    his    hands,    and, 
realizing  the  danger  of  the  man,  and  that  he  would  probably 
not  get  out  of  the  way,  he  sounded  the  whistle  and  put  the 
brakes  on  the  train;  but  he  did  not  reverse  the  engine.    The 
train  struck  the  man  and  ran  beyond  where  he  was  to  a  dis- 
tance of  not  less  than  400  feet.     The  train  was  250  feet  long, 
and  the  rear  end  of  it  was  stopped  160  feet  from  where  Mc- 
Millan lay.     One  of  the  methods  of  stopping  the  train  quickly 
is  to  reverse  the  engine.     Under  the  conditions,  with  the  train 
that  was  then  attached  to  the  engine,  it  could  have  been  stopped 
by  the  use  of  all  the  means  at  hand  within  a  distance  of  400 
feet.     Some  of  those  facts  are  controverted  in  the  evidence: 
but  there  is  sufficient  testimony  to  sustain  the  verdict  upon  each 
one  of  them,  and  in  determining  this  question  we  will  consider 
only  the  facts  which  the  jury  might  have  found,  although  the 
testimony  might  have  authorized  a  different  conclusion.    In  other 
words,  this  is  the  most  favorable  finding  in  favor  of  the  plaintiff 
that  could  be  made  upon  the  testimony. 

If  McMillan  was  standing  upon  the  track  when  the  fireman 
discovered  him,  and  there  was  nothing  to  indicate  that  he  was 
unable  to  leave  the  track,  or  that  he  would  not  do  so,  those  oper- 
ating the  locomotive  had  the  right  to  presume  that  he  would  Ret 
off  the  track  and  avoid  the  injury.  It  was  not  the  duty  of  the 
servants  in  charge  of  the  train  to  stop  it  under  such  circum- 
stances, until  they  discovered  that  he  did  not  intend  to,  or  could 
not,  leave  the  track.    Artusy  v.  M.  P.  Ry.  Co.,  73  Tex.  191,  11 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        247 

San  Antonio,  etc.,  Ry.  Co.  v.  McMillan 

S.  W.  177.  If,  when  the  trainmen  discovered  the  object  on  the 
track,  they,  in  the  exercise  of  proper  care,  did  not  recognize  it 
as  a  human  being,  it  was  not  their  duty  to  stop  the  train  until 
they  discovered  that  it  was  a  man  on  the  track.  Burg  v.  C,  R. 
I.  &  P.  Ry.  Co.,  90  Iowa,  106,  57  N.  W.  680,  48  Am.  St.  Rep. 
419;  Tucker  v.  N.  &  W.  Ry.  Co.,  92  Va.  549,  24  S.  E.  229. 
When  the  engineer  or  fireman  discovered  that  the  object  upon 
the  track  was  a  man,  and  from  his  attitude  they  had  no  good 
reason  to  believe  that  he  would  leave  the  track,  it  became  their 
duty  to  exercise  ordinary  care  in  applying  and  using  all  the 
means  at  hand  consistent  with  its  safety  to  stop  the  train  or 
lessen  its  speed  so  as  to  avoid  injuring  such  person.  If  the 
discovery  of  the  deceased's  peril  was  in  time  to  have  stopped  the 
train  or  checked  its  speed,  and  the  servants  failed  to  use  ordi- 
nary care  in  applying  the  means  at  hand  whereby  the  injury  oc- 
curred, the  railroad  company  would  be  held  liable  therefor.  T. 
&  P.  Ry.  Co.  V.  Breadow,  90  Tex.  26,  36  S.  W.  410;  T.  &  P. 
Ry.  Co.  z\  Staggs,  90  Tex.  458,  38  S.  W.  167.  In  applying  the 
doctrine  of  discovered  peril,  the  railroad  company  cannot  be 
held  liable  because  the  servant  was  negligent  in  failing  to  dis- 
cover the  person,  or  in  failing  to  recognize  his  peril ;  but  it  must 
appear  from  the  evidence  that  the  servant  actually  saw  the  man, 
realized  his  peril,  and  that  he  would  not  get  off  the  track.  Rail- 
way Co.  V.  Breadow,  above  cited.  It  must,  also,  appear  that 
the  discovery  of  the  peril  was  in  time  for  the  trainmen  by  the 
use  of  the  means  at  hand  to  stop  the  train  before  coming  in  col- 
lision with  the  man. 

The  question  for  discussion  in  this  case  is:  Was  there  testi- 
mony before  the  jury  which  raised  the  issue  of  discovered  peril? 
There  is  nothing  in  the  testimony  to  suggest  that  the  engineer 
or  the  fireman  recognized  the  object  as  a  man  until  the  train 
was  within  200  feet  of  him.  The  fireman  said  that  he  saw  an 
object  on  the  track  at  about  400  feet  ahead,  and  began  to  ring 
the  bell ;  and  the  engineer  testified  that  he  saw  the  object  about 
300  feet  distant,  but  did  not  recognize  it  as  a  human  being,  but 
at  about  200  feet  he  discovered  that  it  was  a  man  sitting  upon 
the  track  with  his  face  in  his  hands,  and  then  he  resorted  to  every 
means  at  hand  to  stop  the  train,  stating  what  he  did,  in  order 
to  accomplish  it,  and  he  appears  to  have  done  everything  that 
was  possible  to  be  done,  except  reversing  the  engine.  For  the 
failure  in  that  he  accounted  by  saying  that  it  was  not  proper  to 
do  so  under  the  circumstances.  The  testimony  shows,  and  the 
defendant  in  error  by  counsel  insists  upon  the  fact,  that  the  train 
could  have  been  stopped  in  400  feet,  and  there  is  no  evidence 
to  show  that  it  could  have  been  stopped  in  less  distance.  It  does 
appear  from  the  evidence  that  the  man  was  in  a  condition  that 
he  could  not  have  gotten  out  of  the  way  after  he  was  discovered 
by  the  trainmen,  for,  according  to  their  statements,  he  was  sitting 
upon  the  track,  his  head  bowed,  with  his  face  in  his  hands,  indi- 
cating that  he  was  asleep  or  intoxicated,  wholly  oblivious  to  the 
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approach  of  the  train.  After  discovering  him,  the  train  could 
not  have  been  stopped  before  it  reached  him,  and  must  necessarily 
have  run  over  his  body  or  struck  him,  throwing  him  off  the 
track,  as  it  did.  The  facts  contradict  any  suggestion  that  if  the 
train  had  been  checked  he  would  have  stepped  off  the  track,  for 
he  was  not  in  a  condition  to  have  done  so,  whether  intoxicated  or 
not.  From  this  statement  it  necessarily  follows  that  the  failure 
of  the  engineer  to  reverse  the  engine  could  not  have  caused  the 
injury,  because  there  was  not  time  sufficient  in  whicH  to  have 
stopped  the  train  before  striking  the  deceased. 

Counsel  for  the  defendant  in  error  claims  that  the  testimony 
shows  there  was  one  shoe  track  in  the  soil  between  the  rails  at 
the  point  where  the  deceased  was  struck,  and,  from  the  direc- 
tion in  which  the  toe  of  the  shoe  was  pointed  and  the  direction 
the  body  of  the  deceased  was  when  picked  up,  with  some  other 
circumstances,  he  argues  that  the  deceased  was  standing  up  on 
the  track  at  the  time  he  was*  discovered  and  when  he  was  struck 
by  the  train.    Admitting  that  the  conclusion  is  correct,  and  that 
the  deceased  was  standing  upon  the  track  when  he  was  dis- 
covered by  the  trainmen,  then  the  engineer  would  not  have  been 
required  to  stop  the  train,  or  to  make  any  effort  to  slow  it  up, 
until  he  discovered  that  the  man  would  not  leave  the  track,  and 
such  facts  do  not  show  the  knowledge  of  peril  which  is  neces- 
sary to  hold  the  railroad  company  responsible  for  the  injur)-,  if 
McMillan  himself  was  guilty  of  contributory  negligence  in  being 
on  the  track.    If  the  man  was  standing  on  the  track,  the  doctrine 
of  discovered  peril  was  not  in  the  case,  no  matter  how  negligent 
the  employees  of  the  railroad  company  may  have  been  either  in 
failing  to  discover  his  presence  or  in  failing  to  stop  the  train,  for 
the  reason  that  no  obligation  rested  upon  them  to  stop  the  train 
under  such  conditions.     The  law  is  liberal  in  permitting  parties 
to  join  different  grounds  of  recover}'^;  but  it  will  not  permit  a 
jury  to  base  a  verdict  upon  facts  so  inconsistent  that  the  exist- 
ence of  the  one  necessarily  negatives  the  other.    The  court  sub- 
mitted two  issues  antagonistic  in  their  facts,  and  we  cannot  tell 
upon  which  the  verdict  was  based.    If  the  evidence  was  so  con- 
clusive upon  the  other  issue  as  to  entitle  the  plaintiff  to  recover, 
as  a  matter  of  law,  independently  of  the  issue  of  discovered 
peril,  the  judgment  should  not  be  disturbed  for  the  error  of  sub- 
mitting the  latter  issue ;  but  such  is  not  the  fact.    The  evidence 
is  not  conclusive  in  favor  of  the  plaintiff  as  to  defendant's  negli- 
gence, if  deceased  was  standing  on  the  track;  nor  is  it  in  that 
case  conclusive  against  the  defendant  upon  the  question  of  de- 
ceased's contributory  negligence.    Of  necessity,  much  latitude  is 
allowed  in  establishing  the  elements  of  discovered  peril ;  but  the 
testimony  must  be  certain  to  that  degree  that  will  take  the  con- 
clusion out  of  the  realm  of  pure  conjecture. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 
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Price  v.  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  March  13,  1907.) 

f66  Atl.  Rep.  200.] 

Street  Railroads — In  juries  to  Persons  on  Track — Contributory  Neg- 
ligence."^ — A  failure  to  look  and  listen  before  going  upon  a  street 
railroad  track  amounts  to  contributory  negligence  as  a  matter  of 
law. 

Exceptions  from  Superior  Court,  Providence  County. 

Action  by  May  E.  Price  against  the  Rhode  Island  Company. 
\'erdict  in  favor  of  plaintiff,  and  defendant  brings  exceptions. 
Exceptions  sustained,  and  cause  remanded  for  new  trial. 

Argued  before  Douglass,  C.  J.,  and  Dubois,  Blodgett,  John- 
son, and  Parkhurst,  JJ. 

Robert  S.  Emmerson  and  Geo.  H.  Huddy,  Jr.,  for  plaintiff. 
Henry  JV,  Hayes,  for  defendant. 

Per  Curiam.  The  accident  which  occasioned  the  injuries 
complained  of  was  caused  by  a  trolly  car  of  the  defendant  strik- 
ing and  frightening  a  horse  driven  by  the  plaintiff  across  the 
track.  The  defendant  asked  the  court  to  change  the  jury  as 
follows:  "If  you  believe  the  plaintiff  did  not  look  for  an  ap- 
proaching car  before  entering  the  track,  she  was  guilty  of  contri- 
butory negligence,  and  cannot  recover."  To  which  the  court 
replied:  "I  suppose  that  that  request  is  based  upon  the  fact 
that  the  plaintiff  stated  that  at  some  distance  ^way  from  the  track 
she  did  pull  up  her  horse  and  did  look,  and  that  after  that  she 
drove  upon  the  track.  Gentlemen,  I  shall  decline  to  give  you  the 
charge  in  that  form.  I  will  say  to  you  that  the  plaintiff  was 
bound  to  exercise  due  care  in  going  upon  that  track,  aqd  due 
care  is  dependent  upon  all  the  circumstances  and  all  the  facts 
of  the  case,  as  I  have  already  explained  to  you.  It  is  not  neces- 
sarily negligence  for  the  plaintiff  not  to  look  before  driving  upon 
the  track ;  that  is,  it  is  not  so  as  a  matter  of  law,  but  it  is  a  mat- 
ter that  you  may  tstke  into  consideration  in  determining  whether 
she  was  guilty  of  negligence.  If,  at  a  point  20  or  25  or  30  feet, 
more  or  less,  from  the  track,  she  held  up  her  horse  and  looked 
in  both  directions,  and  then  started  on,  and  did  not  look  again, 

*For  the  authorities  in  thi^s  series  on  the  question  whether  the 
stop,  look,  and  listen  rule  is  applicable  to  street  railway  crossings, 
see  foot-notes  appended  to  Finnick  v.  Boston  &  N.  St.  Ry.  (Mass.), 
22  R.  R.  R.  619,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  619;  Dewez  v.  Orleans 
R.  Co.  (La.),  22  R.  R.  R.  24,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  24; 
foot-notes  appended  to  Kannenberg  v.  Conestoga  Traction  Co.  (Pa.), 
21  R.  R.  R.  80,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  80;  Timler  v.  Phila- 
delphia Rapid  Transit  Co.  (Pa.),  20  R.  R.  R.  500,  43  Am.  &  Eng. 
R.  Cas.,  N.  S.,  500;  Bartlett  v.  Worcester  Consol.  St.  R.  Co.  (Mass.), 
20  R.  R,  R.  267,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  267. 
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and  did  not  hold  up  her  horse  again,  that  is  a  circumstance  which 
you  may  consider  in  determining  whether  or  not  she  was  guilty 
of  contributory  negligence ;  but  I  will  not  say  to  you,  gentlemen, 
that  this  is  negligence  as  a  matter  of  law.    It  is  a  fact  which  you 
may  take  into  consideration,  and  determine  for  yourself  whether 
she  was  guilty  of  contributory  negligence.     Mr.     Hoffman:    It 
your  honor  please,  I  didn't  mean  by  that  request,  as  to  whether 
or  not  she  looked  between  the  distance  of  25  feet  away  from  the 
track,  whether  she  looked  at  all  or  not.    The  Court :    Very  well : 
I  will  say  the  same  thing  as  to  whether  she  looked  at  all  or  not 
That,  if  the  plaintiff — although  you  will  recall  the  fact  she  sa\d. 
she  did  hold  up  her  horse  and  did  look,  and  there  are  two  wit- 
nesses that  say,  as  I  recollect  it,  that  she  did  hold  up  her  horse 
and  did  look,  but  whether  she  did  or  not  I  will  not  charge  you, 
gentlemen,  that  it  was  negligence  on  her  part,  as  a  matter  of  law, 
not  to  look.     I  will  charge  you,  gentlemen,  that  she  was  bound 
to  exercise  due  care  as  a  person  of  reasonable — ^as  a  reasonable 
person  she   was  bound  to  use  due  care  in  driving  upon  that 
crossing,  and  whether  she  was  in  the  exercise  of  due  care  is 
entirely    for    you    to    say    under    all    the    circumstances    from 
the  evidence  in  the  case.    And  if  you  find  that  she  did  not  look, 
but  drove  upon  the  crossing  without  looking  at  all,  then  you  may 
take  that  fact  into  consideration  in  determining  whether  she  was 
guilty  of  contributory  negligence  in  driving  upon  the  track.    I 
will  not,  however,  charge  you,  gentlemen,  that  it  was  negligence^ 
as  a  matter  of  law  in  her  not  to  look  before  driving  upon  the 
track.     That  depends  upon  all  the  circumstances  upon  the  con- 
ditions, the  surroundings,  the  environments,  in  which  she  found 
herself." 

In  view  of  the  opinion  of  this  court  in  Beerman  v.  Union  R. 
R.  Co.,  24  R.  I.  275,  52  Atl.  1090,  this  ruling  of  the  court  was 
erroneous.  The  obfigation  to  look  and  listen  when  approaching 
a  track  upon  which  cars  are  run  is  so  well  estabHshed  as  the 
duty  of  a  prudent  person  that  a  neglect  of  it  must  be  held  to  be 
negligence  in  law,  and  not  a  mere  circumstance  for  the  jury  to 
consider  in  passing  upon  the  question  of  the  plaintiff's  care.  Al- 
though the  charge  of  the  court  had  very  fairly  instructed  the  jun' 
in  the  law  applicable  to  the  case,  the  refusal  to  charge  as  re- 
quested on  this  point  and  the  comments  of  the  court  in  answer 
to  the  request  were  misleading  upon  a  vital  issue  in  the  case.  We 
think,  therefore,  that  this  exception  must  be  sustained  and  that  a 
new  trial  must  be  granted. 

We  find  no  merit  in  the  other  exceptions,  and  it  is  not  neces- 
sary to  discuss  the  weight  of  the  evidence  or  amount  of  the  ver- 
dict, which  may  vary  at  the  next  trial. 

Case  remanded  to  the  superior  court  for  a  new  trial. 
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Powers  v,  St.  Louis  Transit  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2,  March  5,  1907.) 

[100  S.  W.   Rep,  655.1 

Trial — Question  for  Jury. — In  an  action  ajjainst  a  street  railroad  for 
the  death  of  one  run  over  by  a  car,  if  the  facts  bearing  on  the 
question  of  contributory  negligence  admit  of  different  constructions 
and  inferences,  the  question  must  be  left  to  the  jury. 

Street  Railroads — Injuries  to  Pedestrian.* — In  an  action  for  the 
death  of  one  run  over  by  .a  street  car,  the  presumption  is  that  de- 
cedent was  in  the  exercise  of  due  care  and  looked  and  saw  the  car. 

Trials-Instructions — Conformity  to  Evidence. — In  an  action  for  the 
death  of  one  run  over  by  a  street  car,  the  motorman  testified  that^ 
decedent  did  not  "seem  to  look  or  notice  anything,"  and  the  con- 
ductor testified  that  he  did  not  see  her  look,  and  the  court  instructed 
that  if  decedent,  as  she  started  across  the  tracks,  saw  the  car,  and 
it  was  at  such  a  distance  as  not  to  imperil  her,  if  not  running  in 
excess  of  the  speed  prescribed  by  ordinance,  and  she  did  not  know 
it  was  running  at  a  speed  in  excess  of  that  prescribed  by  ordinance, 
ODd  in  the  exercise  of  ordinary  care  in  looking  and  listening  would 
not  have  so  known,  and  the  car  was  in  fact  exceeding  the  speed 
mentioned,  decedent  had  a  right  to  cross  the  tracks,  relying  on  the 
car  being  properly  run,  and  that,  using  ordinary  care  in  doing  so, 
she  was  not  negligent.  Held,  that  in  view  of  the  presumption  that 
decedent  was  using  ordinary  care,  and  notwithstanding  the  testimony 
of  the  motorman  and  conductor,  the  instruction  was  not  objection- 
able as  based  on  facts  not  in  evidence  and  resting  on  conjecture. 

Street  Railroads — Personal  Injuries — Actions — Evidence — Suffi- 
ciency.t — In  an  action  for  the  death  of  one  run  over  by  a  street  car, 

*For  the  authorities  in  this  series  on  the  question  whether  there 
is  a  presumption  of  the  exercise  of  due  care  by  a  person  killed  by  a 
train  or  street  car,  see  foot-notes  appended  to  St.  Louis,  etc.,  R.  Co. 
r-  Chapman  (C.  C.  A.),  22  R.  R.  R.  622,  45  Am.  &  Eng.  R.  Cas.,  N. 
S..  622;  foot-notes  appended  to  Stewart  v.  Raleigh,  etc.,R.  Co.  (N. 
Car.),  22  R.  R.  R.  572,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  572;  foot- 
notes appended  to  Porter  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  22  R.  R. 
R.  342,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  842;  foot-notes  appended  to 
Eckhard  v.  St.  Louis  Transit  Co.  (Mo.),  21  R.  R.  R.  831.  44  Am.  & 
EnK..R.  Cas.,  N.  S.,  831;  Adams  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.), 
21  R.  R.  R.  70.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  70. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  collisions  with 
other  users  of  streets,  see  foot-notes  appended  to  Peterson  v.  St. 
Louis  Transit  Co.  (Mo.),  22  R.  R.  R.  732,  45  Am.  &  Eng.  R.  Cas., 
X.  S..  732;  foot-notes  appended  to  Keying  v.  United  Rys.  &  Elec. 
Co.  (Md.),  22  R.  R.  R.  673,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  673; 
foot-notes  appended  to  Indianapolis  Trac.  &  Term.  Co.  v.  Kidd 
Hnd.).  22  R.  R.  R.  366,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  366;  Wein- 
berger V,  North  Jersey  St.  Ry.  Co.  (N.  J.),  22  R.  R.  R.  351,  45  Am. 
&  Eng.  R.  Cas.,  N.  S.,  351;  foot-notes  appended  to  Beier  v.  St. 
Louis  Transit  Co.  (Mo.),  22  R.  R.  R.  281.  45  Am.  &  Eng.  R.  Cas., 
X.  S.,  281. 
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evidence  held  sufficient  to  sustain  a  finding  that  decedent  could  have 
crossed  the  track  in  safety  if  defendant's  car  had  been  run  at  the 
rate  prescribed  by  ordinance. 

Same — Instructions. — In  an  action  for  the  death  of  one  run  over 
by  a  street  car,  it  was  proper  to  refuse  an  instruction  that  the  motor- 
man  was  under  no  obligation  to  slacken  the  speed  of  his  car  or  stop 
the  same  because  decedent  was  approachinfs:  the  track,  but  that  he 
had  a  rijjht  to  proceed  on  the  assumption  that  decedent  would  re- 
main oflF  the  track  in  a  place  of  safety,  as  the  instruction  i^orcd 
the  fact  that  it  was  the  motorman*s  duty  to  slacken  the  speed  or  stop 
the  car  upon  seeinfi:  decedent  in  a  place  of  danger,  even  though  she 
mi^ht  have  been  Ruilty  of  contributory  nejfligence  at  the  time. 

Appeal  from  St.  Louis  Circuit  Court ;  John  A.  Blevins,  Judge. 

Action  by  John  Powers  against  the  St.  Louis  Transit  Com- 
pany. From  a  judgment  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Boyle  &  Priest,  Edzcard  T.  Miller,  and  George  T.  Priest,  for 
appellant. 
A.  R,  Taylor,  for  respondent. 

Burgess,  J.  Plaintiff,  the  husband  of  Mrs.  Maggie  Powers, 
deceased,  prosecutes  this  action,  under  section  2864,  Rev.  St 
1899  [Ann.  St.  1906,  p.  1637],  to  recover  $5,000  damages  for  the 
killing  of  his  wife,  by  reason  of  the  negligence  of  the  defendant's 
employees  in  charge  of  its  car,  on  the  27th  day  of  November, 
1900,  at  a  point  on  South  Seventh  street  south  of  Rutger  street 
in  the  city  of  St.  Louis.  The  petition  alleges,  in  substance,  that 
defendant,  at  the  times  alleged,  was  a  corporation  by  virtue  of 
the  laws  of  Missouri,  and  used  and  operated  the  railway  and  car 
mentioned  for  the  purpose  of  transporting  persons  for  hire  from 
one  point  to  another  in  the  city  of  St.  Louis.  That  at  said  times 
South  Seventh  street,  at  the  places  mentioned,  was  an  open  public 
street  within  the  city  of  St.  Louis.  That  plaintiff  was  the  hus- 
band of  Maggie  Powers  at  the  time  of  her  death  as  mentioned  in 
the  petition.  That  on  the  27th  day  of  November,  1900,  the  plain- 
tiff's wife  was  lawfully  crossing  South  Seventh  street  about  90 
feet  south  of  Rutger  street,  in  the  city  of  St.  Louis,  when  defend- 
ant's servants,  its  motorman  and  conductor  in  charge  of  its  south- 
bound car  on  South  Seventh  street,  carelessly  and  negligently, 
and  without  using  any  care  to  watch  for  persons  on  defendant's 
track,  or  moving  towards  it,  and  in  danger  of  being  injured  by 
.said  car,  and  without  using  any  care  to  give  any  signal  by  bell 
or  otherwise  to  plaintiff's  wife  of  the  approach  of  said  car,  and 
without  using  any  care  to  control  the  movements  of  said  car  or 
stop  same  to  avoid  injury  to  plaintiff's  wife,  and  whilst  running 
said  car  at  a  high  and  reckless  speed,  and  without  using  any  care 
to  control  the  fender  of  said  car  to  prevent  the  plaintiff's  wife 
from  being  injured  by  said  car.  caused  and  suffered  said  car  to 
run  upon,  drag,  crush,  and  kill  the  plaintiff's  said  wife.    And,  for 
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another  and  further  assignment  of  negligence,  the  plaintiff  avers 
that,  at  time  of  the  injury  and  death  of  said  wife,  there  was  in 
force  within  the  city  of  St.  Louis  an  ordinance  thereof,  by  which 
it  was  provided  that  motormen  and  conductors  of  street  cars 
should  keep  a  vigilant  watch  for  persons  on  foot  either  on  the 
track  or  mpving  toward  it,  and  upon  the  first  appearance  of  dan- 
ger to  such  person  the  car  should  be  stopped  within  the  shortest 
time  and  space  possible;  yet  the  plaintiff  avers  that  defendant's 
motorman  and  conductor  in  charge  of  said  car  failed  to  keep 
such  vigilant  watch,  and  failed  to  stop  said  car  within  the  short- 
est time  and  space  possible,  which  violation  of  said  ordinance 
directly  contributed  to  cause  the  injury  and  death  of  the  plain- 
tiff's wife.  And,  for  another  and  further  assignment  of  negli- 
gence, the  plaintiff  avers  that,  at  the  time  of  the  injury  and  death 
of  his  wife,  there  was  in  force  within  the  city  of  St.  Louis  an  or- 
dinance thereof,  whereby  it  was  provided  that  such  cars  should 
not  be  run  at  a  speed  in  excess  of  8  miles  per  hour  in  the  city  of 
St.  Louis ;  yet  the  plaintiff  avers  that  at  the  time  of  and  before 
said  car  ran  upon  and  killed  his  wife,  as  aforesaid,  said  car 
was  being  run  by  defendant's  motorman  and  conductor  at  a  speed 
greatly  ixx  excess  of  8  miles  per  hour,  to  wit,  from  IS  to  20  miles 
per  hour,  in  violation  of  the  ordinance  of  the  city  of  St.  Louis, 
which  excessive  speed  and  violation  of  said  ordinance  directly 
contributed  to  cause  the  death  of  the  plaintiff's  wife.  That  by 
the  death  of  his  wife,  as  aforesaid,  an  action  has  accrued  to  the 
plaintiff  to  sue  for  and  recover  $5,000  according  to  the  statute 
in  such  cases.  Wherefore  plaintiff  prays  judgment  for  $5,000. 
The  answer  was  a  general  denial  and  a  plea  of  contributory  neg- 
ligence upon  the  part  of  plaintiff's  deceased  wife,  in  that  she 
failed  to  look  or  listen  for  defendant's  car,  and  in  allowing  herself 
to  be  placed  in  a  position  of  danger  upon  defendant's  track  when 
it  was  too  late  for  those  in  charge  of  its  car  to  stop  the  same  and 
avoid  striking  her.  The  reply  to  the  answer  was  a  general  denial. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  plaintiff 
for  the  sum  of  $5,000.  In  due  time  defendant  filed  motions  for 
new  trial  and  in  arrest  of  judgment,  which  were  overruled,  and 
defendant  appealed. 

Mrs.  Powers,  according  to  the  evidence,  was  walking  across 
Seventh  street,  from  the  east  to  the  west  side  thereof,  at  a  point 
from  90  to  100  feet  south  of  the  intersection  of  South  Seventh 
and  Rutger  streets,  about  11  o'clock  a.  m.,  on  the  27th  day  of 
November,  1900,  and,  while  crossing  the  track*  of  defendant,  its 
south-bound  car  ran  upon  and  so  injured  her  that  she  died  from 
said  injuries  three  days  thereafter.  The  rate  of  speed  fixed  by 
the  ordinance  of  the  city,  which  was  read  in  evidence,  was  limited 
to  not  exceed  8  miles  per  hour,  while  the  evidence  tended  to  show 
that  the  speed  of  this  car  was  from  10  to  18  miles  per  hour.  The 
evidence  also  tended  to  show  that  defendant's  motorman  saw  the 
deceased  when  she  stepped  off  the  sidewalk  and  walked  across 
the  street  towards  the  track  on  which  the  car  was  moving,  and 
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saw  her  continuously  until  she  stepped  upon  the  track,  four  or 
five  feet  in  front  of  the  car,  and  saw  that  she  was  paying  no  heed 
thereto.  The  street  was  about  50  feet  between  the  curbs,  and,  as 
deceased  was  walking  across  it  diagonally,  or  in  a  south-westerly 
direction,  she  must  have  walked  about  30  feet  between  the  time 
the  motorman  saw  her  step  off  the  sidewalk  and  the  time  she  was 
struck  by  the  car.  An  ordinance  of  the  city  of  St.  Louis,  requir- 
ing the  motormen  and  conductors  of  street  cars  to  keep  a  vigi- 
lant watch  for  persons  on  foot,  either  on  the  track  or  moving 
toward  it,  and,  uoon  the  first  appearance  of  danger  to  such  per- 
sons, to  stop  the  car  within  the  shortest  time  and  space  possible, 
was  put  in  evidence,  as  was  also  the  ordinance  prohibiting  a 
higher  rate  of  speed  than  eight  miles  per  hour.  Upon  this  show- 
ing plaintiff  rested.  Thereupon  defendant  asked  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence,  which  was  refused, 
and  defendant  excepted. 

Mrs.  Charles  Anderson,  in  behalf  of  the  defendant,  testified  as* 
follows :  "Q.  Where  do  you  live  ?  A.  At  that  time  2839  South 
Seventh.  Q.  How  long  have  you  lived  there?  A.  I  Couldn't 
say  how  long  I  have  lived  there ;  only  a  few  months.  Q.  How 
long  have  you  lived  in  St.  Louis?  A.  Since  1900.  Q.  Were 
you  a  passenger  on  the  car  going  south  on  Seventh  street  on 
November  27th?  A.  Yes,  sir.  Q.  That  collided  with  Mrs. 
Powers?  A.  Yes,  sir.  Q.  Do  you  know  where  Rutger  street 
is?  A.  Yes,  sir.  Q.  How  was  the  car  running  along  there? 
A.  Why,  I  don't  think  it  was  running  so  very  fast;  running 
rather  slow  to  me.  Q.  Was  it  running  slow?  A.  Yes,  sir. 
Q.  Now,  tell  just  what  you  saw  and  heard  about  this  accident. 
A.  I  was  sitting  in  the  rear  end  of  the  car,  and  I  never  saw  the 
lady  at  all  until  they  took  her  out  from  under  the  car.  Q.  The 
car,  you  say,  was  running  at  a  moderate  rate?  A.  Yes,  sir. 
Q.  Well,  what,  if  anything,  did  the  motorman  do?  A.  The 
motorman  kept  ringing  the  bell,  and  he  hallooed  twice;  but  I 
never  looked  up  to  see  what  was  happening.  Q.  How  soon  was 
the  car  stopped  after  he  hallooed  ?  A.  It  did'nt  seem  but  a 
second  to  me.  Q.  Very  short?  A.  Yes,  sir.  Q.  Would  you 
undertake  to  say  in  how  many  feet  ?  A.  No,  sir ;  I  wouldn't,  be- 
cause I  was  sitting  in  the  rear  end  of  the  car,  and  I  couldn't 
tell  anything  about  it.  Q.  'Very  short'  would  be  the  best  defini- 
tion that  you  could  give?  A.  Yes,  sir.  Q.  How  did  the  stop 
affect  the  passengers?  A.  It  didn't  affect  them  very  much. 
Q.  It  didn't  shake  anybody  out  of  their  seats?  A.  No,  sir.  Q. 
Do  you  know  anything  about  stopping  cars?  A.  No,  sir.  Q. 
And  the  stop  was  made  within  a  few  feet,  would  you  say?  A. 
I  couldn't  say.  I  was  in  the  rear  end  of  the  car.  I  wasn't  paying 
much  attention.  I  heard  the  ringing  of  the  bell,  and  I  heard  him 
halloo,  but  my  attention  was  drawn  to  my  baby,  and  I  didn't 
look  up.    Q.  You  didn't  get  out  of  the  car?    No,  sir." 

Mary  Shenkle  testified  as  follows :  **Q.  Were  you  a  passenger 
on  the  27th  of  November  on  the  car  on  South  Seventh  street 
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that  collided  with  Mrs.  Powers?  A.  Yes,  sir.  Q.  How  was 
that  car  running?  A.  Oh,  it  was  not  running  so  fast,  not  slow 
and  not  fast,  either.  Q.  What,  if  anything,  did  you  see  the 
motorman  do  or  hear  him  do  before  this  accident?  A.  I  heard 
the  motorman  halloo.  He  hallooed  and  rung  the  bell.  That  is 
all  I  seen  and  heard  of  it.  Q.  How  far  did  the  car  go  after  he 
hallooed?  A.  Oh,  not  much.  He  stopped  as  quick  as  he  could. 
Q.  Did  you  see  Mrs.  Powers  before  she  got  hurt?  A.  No.  Sir." 
<  )n  cross-examination,  she  stated  as  follows :  "Q.  You  don't 
know  how  fast  the  car  was  going,  do  you?  A.  No,  sir.  Q.  In 
stopping  the  car  it  didn't  disturb  you  in  your  seat  at  all?  A.  No, 
sir."  On  redirect  examination  she  said:  "Q.  Did  you  see  the 
woman  after  she  was  injured?  A.  Yes,  sir;  I  went  out  to  see 
Tier,  and  I  seen  her  lying  on  the  sidewalk.  Q.  She  was  on  the 
sidewalk?  A.  Yes,  sir.  Q.  You  didn't  see  her  while  she  was 
under  the  car?  A.  Yes,  sir;  I  seen  two  men  pull  her  away  from 
there  and  lay  her  on  the  sidewalk.  Q.  The  front  wheels  hadn't 
reached  her?  A.  I  can't  remember  no  more.  I  couldn't  look  at 
it  much.    I  felt  funny,  and  I  didn't  stop  to  look." 

Charles  Holt,  in  behalf  of  defendant,  testified  as  follows :    "Q. 
Where  do  you  live?     A.    1918  Oregon  avenue.     Q.    What  is 
your  business?    A.    I  am  in  school,  at  present.     Q.   What  was 
your  business  in  November,  1900?    A.    I  was  working  for  the 
Transit  Company — conductor.     Q.    Were  you  in  charge  of  the 
car  that  collided  with  Mrs.  Maggie  Powers,  as  conductor?     A. 
Yes,  sir.    Q.   What  part  of  the  car  were  you  on  at  the  time  of 
the  collision?     A.  Rear  platform.     Q.    You  may  tell  the  jury 
about  the  rate  of  speed  of  the  car  as  it  approached  the  place 
where  the  accident  happened.    A.  Well,  I  should  say  it  was  about 
10  miles  an  hour — 10  or  12  miles  an  hour,  something  like  that. 
Q.  Did  you  see  Mrs.  Powers?     A.    Yes,  sir.     Q.    Where  was 
>he  when  you  saw  her?    A.    Well,  she  was  just  on  the  north- 
hound  track.    Q.   How  far  from  the  car  ?    A.   Well,  that  would 
he  about  10  feet — 8  or  10  feet.    Q.   What  did  the  motorman  do 
there?    A.  Well,  he  drew  my  attention  to  it  by  the  sounding  of 
the  bell.    Q.  You  may  state  whether  he  sounded  it  loud  or  other- 
wise?  A.  Yes,  sir;  it  was  an  unusual  sounding;  was  the  reason 
that  I  noticed  it,  and  he  then  also  hallooed  two  or  three  times ; 
^t  it  was  the  sounding  of  the  bell  that  I  noticed  was  something 
wrong  and  happened  to  look  up.    Q.  What  did  Mrs.  PoWers  do? 
A.  She  was  walking  at  an  angle  across  the  street  with  a  shawl 
over  her  head,  and  seemed  to  be  just  walking  along,  that  was  all. 
Q.  I  mean,  what  did  she  do  after  you  saw  her?    What  became 
f^f  her?    A.  Disappeared  from  the  front  of  the  car,  or  from  the 
comer  rather.    Q.   Which  side  of  the  car  was  she  on  ?    A.   The 
east  side.    Q.    She  .was  coming  from  the  east  side  of  the  street 
towards  it  ?    A.   She  was  coming  from  the  east,  or  rather  north- 
w?t.    She  was  kind  o'  slanting  across.    Q.   From  the  east  going 
to  the  northwest?    A.   Going  to  the  southwest.    Q.   Then  what 
flid  the  motorman  do  shortly  after  he  hallooed  or  you  heard  the 
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bell  rung?  A.  Well,  he  was  making  all  efforts  to  stop  the  car. 
Q.  What  did  he  do?  A.  He  was  winding  on  the  brake,  and  he 
throwed  off  the  power,  of  course.  Q.  How  far  did  the  car  go 
after  it  struck  her?  A.  I  should  judge  15  feet;  that  is,  after 
the  woman  left  my  sight,  you  see.  Q.  You  think  the  car  went 
15  feet  after  the  woman  left  your  sight?  A.  Yes,  sir."  On 
cross  examination  the  witness  stated:  "Q.  As  you  saw  it,  she 
was  walking  diagonally  across  to  the  southwest?  A.  Yes,  sir. 
Q.  And  had  a  shawl  over  her  head  ?  A.  Yes,  sir.  Q.  you  didn't 
see  her  look  back  at  all?  A.  No,  sir."  Defendant  rests.  The 
above  was  all  the  testimony  offered.  Thereupon  the  defendant 
offered  the  following  peremptory  instruction  at  the  close  of  all 
the  evidence,  to  wit:  "The  court  instructs  the  jury  that  under 
the  pleadings  and  all  the  evidence  in  the  cause  they  should  find 
for  the  defendant."  Which  said  instruction  the  court  refused  to 
give  the  jury,  to  which  refusal  of  the  instruction  thus  prayed, 
the  defendant,  by  counsel,  duly  excepted  at  the  lipie.  Among 
other  instructions,  the  court  gave  the  following:  "The  court 
instructs  the  jury  that  there  is  no  evidence  in  the  case  that  would 
justify  them  in  finding  that  the  motorman  in  charge  of  the  car 
failed  or  neglected  to  keep  a  vigilant  watch  for  persons  either 
upon  the  track  or  moving  towards  it." 

Defendant  insists  that  the  court  erred  in  overruling  its  demur- 
rer to  the  evidence.  It  is  argued  that  the  evidence  conclusively 
shows  that  the  negligence  of  Mrs.  Powers  alone  was  the  cause 
of  her  injury,  and  that,  as  it  fails  to  show  any  negligence  upon 
the  part  of  the  defendant,  the  demurrer  should  have  been  sus- 
tained ;  that  her  failure  to  look  and  listen  before  stepping  upon 
the  track  for  the  approach  of  a  car,  or  her  stepping  upon  the 
track  immediately  in  front  of  the  moving  car,  was  such  negli- 
gence on  the  part  of  Mrs.  Powers  as  to  preclude  a  recovery 
by  her  husband.  That  this  is  the  general  rule,  in  case  the  rail- 
road company  is  not  itself  guilty  of  negligence  contributing  to 
the  injury,  is  clearly  shown  by  the  authorities  cited  by  counsel 
for  defendant  in  their  brief,  viz. :  Ries  v.  Railway,  179  Mo.  I. 
77  S.  W.  734 ;  Reno  v.  Railway  Co.,  180  Mo.  469,  79  S.  W. 
464;  Roenfeldt  v.  Railway  Co.,  180  Mo.  554,  79  S.  W.  706; 
Markowitz  v.  Railway  Co.,  186  Mo.  350,  85  S.  W.  351,  69  L. 
R.  A.  389;  Schmidt  v.  Railway  Co.,  191  Mo.  215,  90  S.  W.  136, 
3  L.  R.  A.  (N.  S.)  196;  Boring  v.  Railway  Co.,  194  Mo.  541, 
92  S.  W.  655 ;  Hornstein  v.  Railway  Co.,  195  Mo.  440,  92  S.  W. 
884,  4  L.  R.  A.  (N.  S.)  729.  The  question,  therefore,  is:  Was 
the  evidence  all  one  way?  in  other  words,  did  it  conclusively 
show  that  the  injury  to  plaintiff's  wife  was  caused  by  her  own 
negligence  in  not  looking  for,  and  stepping  upon  the  track  immedi- 
ately in  front  of,  defendant's  car?  If  so,  the  demurrer  should 
have  been  sustained.  But,  on  the  other  hand,"  if  the  facts  bearing 
on  the  issue  are  disputed,  or  are  undisputed,  but  admit  of  different 
constructions  and  inferences,  it  must  be  left  to  the  jury  to  de- 
cide the  question  of  negligence.    Berry  v.  Railroad,  124  Mo.  223, 
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25  S.  W.  229 ;  Eckhard  v.  Railroad,  190  Mo.  593,  89  S.  W.  602 ; 
Marshall  v,  Schricker,  63  Mo.  308 ;  Ostertag  v.  Railroad,  64  Mo. 
421 ;  Mauerman  v.  Siemerts,  71  Mo.  101 ;  Charles  v.  Patch,  87 
Mo.  450;  Tabler  v.  Railroad,  93  Mo.  79,  5  S.  W.  810;  Fletcher  v. 
Railroad,  64  Mo.  484;  Huhn  v.  Railroad,  92  Mo.  440,  4  S.  W. 
937;  Railroad  v.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed. 
485;  Roddy  v.  Railway,  104  Mo.  234,  15  S.  W.  1112,  12  L.  R.  A. 
746,  24  Am.  St,  Rep.  333 ;  Bell  v.  Railroad,  72  Mo.  50 ;  Nagel  v. 
Railroad,  75  Mo.  653,  42  Am.  Rep.  418;  Petty  v.  Railroad,  88 
Mo.  306. 

The  only  evidence  that  Mrs.  Powers  did  not  look  for  the  ap* 
proaching  car  was  that  of  the  motorman,  who  testified  that  she 
did  not  look,  while  the  presumption  is  that  she  was  in  the  exer- 
cise of  due  care;  that  is,  that  she  looked  and  saw  the  car  (Bues- 
ching  V.  St.  Louis  Gaslight  Co.,  73  Mo.  219,  39  Am.  Rep.  503 ; 
Weller  v.  Railroad,  164  Mo.  180,  64  S.  W.  141,  86  Am.  St.  Rep. 
592:  Riska  v.  Union  Depot  Ry.  Co.,  180  Mo.  168,  79  S.  W.  445 ; 
Eckhard  v.  Railroad  Co.,  supra ;  Rapp  v.  Railroad  Co..  190  Mo. 
144.  88  S.  W.  865;  Goff.z/.  Railroad  Co.  [Mo.  Sup.]  98  S.  W. 
49),  but  assuming,  as  she  had  a  right  to  do,  that  the  car  was 
not  being  run  at  a  rate  of  speed  in  excess  of  that  prescribed  by 
ordinance,  and  she  did  not  know,  or,  in  the  e^xercise-  of  ordinary 
care,  could  not  have  known,  that  it  was  so  running,  she  was  not 
guilty  of  negligence  in  proceeding  to  cross  the  street,  using  or- 
dinary care  and  caution  in  so  doing.  Whether  she  looked  or  not 
was,  of  course,  a  question  for  the  jury.  The  evidence  all  shows 
that  the  car  was  running  at  an  excessive  rate  of  speed  when  de- 
ceased left  the  sidewalk  and  looked  to  see,  as  the  law  presumes 
she  did,  if  the  car  was  approaching,  which  at  that  time  must  have 
been  nearly  a  block  away.  She  walked,  not  directly  towards  the 
track,  but  in  a  southwesterly  direction.  From  the  time  she  left 
the  sidewalk,  until  struck  by  the  car,  the  motorman  saw  her,  and 
when  he  apprehended  danger  to  her  he  threw  off  the  power,  be- 
gan sounding  the  bell  and  hallooing  to  her;  but  she  paid  no  at- 
tention to  either,  seemed  unconscious  of  danger,  and  took  no  no- 
tice of  the  warning.  The  motorman  could  have  stopped  the  car 
in  from  20  to  25  feet  had  it  been  running  at  the  rate  of  18  miles 
an  hour,  and  in  a  much  shorter  space  had  the  car  been  running  at 
a  rate -of  speed  not  exceeding  8  miles  an  hour.  If  the  motorman 
saw  the  deceased  all  the  time  after  she  left  the  sidewalk  until 
struck  by  the  car,  he  must  have  seen  her  perilous  position  in  time 
to  have  checked  up  the  car  and  avoided  the  injury.  After  due 
consideration  of  all  the  testimony  adduced  upon  the  trial  of  this 
cause,  and  of  the  proper  and  legitimate  deductions  to  be  drawn 
by  the  jury  therefrom,  we  are  unwilling  to  say  that  the  court 
committed  error  in  overruling  the  demurrer  to  the  evidence. 

It  is  claimed  that  plaintiff's  instruction  No.  2  is  erroneous, 
and  should  not  have  been  given.  It  is  as  follows :  "The  court 
instructs  tihe  jury  that,  if  the  plaintiff's  wife,  as  she  started  and 
walked  across  to  defendant's  south-bound  tracks,  saw  defendant's 

23  R  R  R— 17 


258       Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Powers  V.  St.  Louis  Transit  Co 

south-bound  car  mentioned  in  the  evidence  approaching  going 
south,  and  if  the  said  car  was  at  such  a  distance  as  not  to  imperfl 
her  in  crossing  said  track,  if  said  car  was  not  running  faster 
than  eight  miles  an  hour,  and  if  the  plaintiff's  wife  did  not  know 
that  said  car  was  running  at  a  speed  in  excess  of  eight  miles  an 
hour,  and  in  the  exercise  of  ordinary  care  in  looking  and  listening 
would  not  have  so  known.    And  if  said  car  was  in  fact  running  at 
a  speed  in  excess  of  eight  miles  an  hour,  then  the  court  instructs 
the  jury  that  plaintiff's  wife  had  a  right  to  cross  said  track,  rely- 
ing on  said  car  not  being  run  in  excess  of  eight  miles  an  hour,  and 
using  ordinary  care  and  expedition  in  doing  so,  and,  if  she  was 
doing  so,  she  was  not  negligent."  It  is  said  that  this  instruction 
is  erroneous  because  based  on  facts  not  in  evidence,  and  because 
it  rests  upon  inference  and  conjecture.    That  there  is  no  positive 
evidence  that  deceased. saw  the  approach  of  defendant's  car  is 
true,  but  the  presumption  is  that  she  was  in  the  exercise  of 
due  care,  and  did  look  and  see  it,  while  the  only  testimony  upon 
the  question  is  that  of  the  motorman  and  conductor,  the  former 
of  whom  stated  in  his  deposition  that  she  "did  not  seem  to  look 
or  notice  anything,"  and  the  latter  testified  that  he  "did  not  see 
her  look  back  at  all";  and  it  is  contended  by  defendant  that 
plaintiff  is  absolutely  bound  by  this  testimony.     But  this  testi- 
mony by  no  means  proves  that  the  deceased  did  not  look  for  and 
see  the  car,  for,  at  most,  it  is  merely  negative  testimony,  and  is 
wholly  insufficient  to  overcome  the  presumption  that  deceased 
looked  and  saw  the  car.    It  is  not  unreasonable  to  suppose  that 
she  looked,  even  though  neither  the  motorman  nor  the  conductor 
saw  her  do  so.    In  Reno  v.  St.  Louis  &  Suburban  Ry.  Co.,  180 
Mo.  469,  79  S.  W.  464,  so  confidently  relied  upon  by  defendant 
it  was  held  that  a  woman  about  to  cross  a  street  car  track  could 
not  indulge  the  presumption  that  the  car  would  not  be  run  at  a 
rate  of  speed  in  excess  of  the  maximum  rate  prescribed  by  or- 
dinance, and  that  she  could  therefore  cross  in  safety,  if  she  did 
not  see  the  approaching  car,  or  did  not  look  for  it,  for  she  had 
no  foundation  on  which  to  base  such  a  presumption.     But  that 
case  differs  from  the  case  at  bar,  in  that  here  the  presumption 
is  that  deceased  looked  and  saw  the  approaching  car  before  at- 
tempting to  cross  the  track,  and  therefore  had  the  necessary 
foundation  upon  which  to  base  such  a  presumption,  while  in  that 
case  she  had  not. 

As  to  the  contention  that  the  instruction  is  erroneous  for  the 
further  reason  that  there  is  no  evidence  that  Mrs.  Powers  could 
have  gotten  across  the  track  in  safety  if  the  car  had  been  running 
at  the  rate  of  eight  miles  per  hour,  it  must  be  said  that  there  was 
no  direct  evidence  as  to  that  fact ;  but  there  were  facts  and  cir- 
cumstances in  evidence,  such  as  the  width  of  the  street,  the  dis- 
tance or  approximate  distance  she  had  to  travel  before  reaching 
the.  railway  track,  the  rate  of  speed  of  the  car  at  the  time,  its 
distance  from  the  deceased  when  the  motorman  saw  her,  and  the 
distance  the  car  traveled  after  striking  her,  from  all  of  which  it 
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mig^ht  be  inferred  that  she  could  have  gotten  across  the  track  had 
the  car  been  running  at  that  rate  of  speed. 

A  final  contention  is  that  the  court  erred  in  refusing  to  give 
instruction   No.  8  asked  by  defendant,  which  instruction  is  as 
fi)riows:    "The  court  instructs  the  jury  that  the  motorman  was 
under  no  obligation  to  slacken  the  speed  of  his  car  or  stop  the 
same  because  plaintiff's  deceased  wife  was  approaching  the  track, 
but  he  had  the  right  to  proceed  with  his  car  on  the  assumption 
that  plaintiff  would  remain  off  the  track  in  a  place  of  safety." 
Such  an  instruction  would  be  misleading,  in  that.it  says  that  the 
motorman  was  under  no  obligation  to  slacken  the  speed  of  his  car 
or  to  stop  the  same  because  deceased  was  approaching  the  track, 
while  entirely  ignoring  the  fact  that  it  was  his  duty  to  slacken  the 
speed  of  or  stop  his  car  as  soon  as  possible  after  he  saw  her  in 
a  place  of  danger,  even  though  she  might  have  been  guilty  of 
negligence  at  the  time.    Nor  had  the  motorman  the  right  to  pro- 
ceed with  his  car,  which  at  the  time  was  running  at  an  excessive 
speed,  in  violation  of  law,  and  to  assume  that  the  deceased  would 
remain  off  the  track  in  a  place  of  safety.    If  the  car  had  been 
running  at  a  lawful  rate  of  speed  when  the  motorman  saw  de- 
ceased approaching  the  track,  this  part  of  the  instruction  would 
present  correctly  the  law  upon  that  question ;  but,  under  the  facts 
disclosed  by  the  evidence,  it  is  not  correct. 

Our  conclusion  is  that  the  judgment  should  be  affirmed.    It  is 
so  ordered.     All  concur. 


Everett  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,  March   15,  1907.) 

[Ill  N.  W.  Rep.  281.] 

Torts— Violation  of  Statutory  Duty. — The  violation  of  a  statutory 
<icty  is  the  foundation  of  an  action  in  favor  of  such  persons  only  as 
belong  to  the  class  intended  by  the  Legislature  to  be  protected  by 
5nch  statute. 

Railroadfl — Signals  at  Crossing.^ — A  railway  company  is  not  under 
a  lewl  duty  to  give  the  signal  required  by  Gen  St.  1894,  §  6337 
^Rev.  Laws  1905,  §  5001),  for  the  benefit  of  a  person  who  is  driving 
a  team  along  a  street  parallel  to  the  railway  track  near  ^a  crossing, 
bm  who  does  not  intend  to  use  the  crossing. 

Same — Frightening  Horse8.t — Where,  under  such  circumstances, 
the  approach  of  the  train  frightens  the  horses  and  causes  them  to  run 
away,  negligence  cannot  be  predicated  upon  the  failure  to  give  the 
crossing  signals  in  order  that  the  driver  may  have  warning  and  aii 
f|Pportunity  to  care  for  his  team. 

*For  the  authorities  in  this  series  on  the  question  whether  it  is 
actionaWe  negligence  to  have  failed  to  give  crossing  signals  where 
^^e  accident  was  not  at  the  crossing,  see  foot-notes  appended  to 
N'orfolk  &  W.  Ry.  Co.  v.  Gesswine  (C.  C.  A.),  20  R.  R.  R.  553»  43 
Am.  k  Eng.  R.  Cas.,  N.  S.,  553. 

^Por  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
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Same — Negligence. — The  moving  of  a  freight  car  by  gravity  on  a 
track  running  along  a  street,  in  charge  of  a  brakeman,  at  a  slow  rate 
of  speed  and  with  no  unusual  or  unnecessary  noise,  is  not  negligence, 
and  no  cause  of  action  arises  in  favor  of  ^  person  who  is  driving 
along  the  street  parallel  with  and  in  front  of  the  moving  car,  and 
whose  horses  are  frightened  and  caused  to  run  away  by  the  noise 
of  the  approaching  car. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  St.  Louis  County;  William  A 
Cant,  Judge. 

Action  by  William  H.  Everett  against  the  Great  Northern  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  judgment  rendered  for  defendant. 

IV,  R,  Begg,  J.  A,  Murphy,  and  Heber  McHugh,  for  appellant 
Martin  Hughes  and   Baldwin,   Baldwin  &  Dancer,   for  re- 
spondent. 

EiyiyioTT,  J.  The  accident  out  of  which  this  case  arose  oc- 
curred in  the  village  of  Hibbing.  Second  and  Third  avenues  of 
the  village  are  public  streets  running  north  and  south.  The 
streets  cross  these  avenues  at  right  angles.  The  defendant's 
main  line  and  switching  tracks  cross  First,  Second,  and  Third 
avenues.  On  the  south  side  of  the  tracks,  running  parallel  there- 
with, is  a  driveway,  known  as  "Railroad  Street,"  which  com- 
mences beyond  First  avenue  and  crosses  Second  and  Third 
avenues.  This  street  is  from  30  to  40  feet  wide.  Near  First 
avenue  there  branches  off  from  defendant's  main  yard  a  track, 
called  the  "Industry  Track,"  which  runs  southcastwardly,  and 
after  crossing  Second  avenue  it  runs  along  in  Railroad  street 
and  ends  at  third  avenue.  This  track  reaches  a  number  of  ware- 
houses and  lumber  sheds,  and  is  largely  used  for  delivering  single 
cars,  with  loads,  at  warehouses.  For  a  number  of  years  it  has 
been  customary,  in  delivering  and  placing  these  single  cars,  to 
cut  the  car  from  the  main  train  while  it  is  moving  slowly.  A 
brakeman  on  the  car  controls  its  speed,  and  rides  it  into  place 
near  the  store  or  warehouse  where  it  is  to  be  unloaded,  and  there 
stops  it  by  applying  the  brake.  Both  the  passenger  and  freight 
depots  of  the  defendant  are  in  this  switching  yard,  between  Sec- 
ond and  Third  avenues.  Switching  is  carried  on  in  the  yard 
almost  continuously.  The  distance  between  First  and  Second 
avenues  is  about  415  feet. 

liabilities  of  railroad  companies  with  respect  to  frightening  teams 
and  saddle  horses,  see  foot-notes  appended  to  Louisville  &  N.  R. 
Co.  V.  Sights  (Ky.),  21  R.  R.  R.  856.  44  Am.  &  Eng.  R.  Cas.,  N.  S, 
856;  Foster  v.  East  Jordan  Lumber  Co.  (Mich.),  20  R.  R.  R.  282, 
4H  Am.  &  Eng.  R.  Cas.,  N.  S.,  282;  foot-notes  appended  to  Alabama 
Great  Southern  R.  Co.  v,  Fulton  (Ala.),  20  R.  R.  R.  311,  43  Am.  ft 
Eng.  R.  Cas.,  N.  S.,  311;  foot-notes  appended  to  Dulin  v.  -Metro- 
politan St.  Ry.  Co.  (Kan.),  19  R.  R.  R.  844,  42  Am.  &  Eng.  R,  Cas., 
N.  S.,  844;  Southern  Ind.  R.  Co.  v.  Norman  (Ind.),  19  R.  R.  R.  545, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  545;  Choctaw,  O.  &  G.  R.  Co.  v, 
Coker  (Ark.),  19  R.  R.  R.  159,  42  Am.  &  Eng.  R,  Cas.,  N.  S.,  159. 
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On  October  5,  1904,  the  plaintiff,  Everett,  was  employed  by 
the  villag^e  of  Hibbing  in  hauling  rock  from  a  point  on  Railroad 
street,  between  First  and  Second  avenues,  where  it  has  been  un- 
loaded from  trains.    About,  11 :40  a.  m.  he  came  south  on  Second 
avenue  to  Railroad  street  and  drove  over  to  the  rockpile.    One 
of  his  horses  was  nervous,  and  would  prance  and  jump  at  the 
noise  of  engines  and  trains.    The  horse  was  afraid  of  hand  cars 
and  of  cars  moving  alone.     Because  of  the  noise  caused  by  the 
switching,  the  animal  commenced  to  prance  about  the  time  it 
reached  the  rockpile.    He  was  frightened,  jumped,  and  could  not 
be  made^to  stand  still.     The  foreman  in  charge  of  loading  the 
rock,  upon  noticing  the  condition  of  the  team,  told  Everett  to 
drive  his  "crazy  team"  to  a  place  of  safety  and  there  wait  until 
they  were  through  switching.    Everett  then  drove  west  on  Rail- 
road street  to  near  First  avenue,  where  he  turned  the  team  about 
^  that  the  horses  faced  towards  Second  avenue.    As  he  turned 
he  saw  the  engine  and  some  cars,  and  heard  the  bell  upon  the 
engine  ringing.    These  cars  had  been  switching  and  backing  in 
that  vicinity  all  the  morning,  and  had  been  observed  by  Everett. 
WTiile  the  team  was  standing  here  the  man  in  charge  of  the  work 
said  to  plaintiff:     "Don't  put  on  any  more  until  after  dinner. 
You  can  go  to  dinner,  and  get  back  a  little  earlier."     Plaintiff 
then  drove  east  along  Railroad  street,  towards  Second  Avenue, 
lor  a  distance  of  about  400  feet,  before  the  accident  occurred. 
On  the  way  he  passed  a  warehouse,  and  about  40  feet  east  of 
this  warehouse  there  was  a  lumber  pile.    The  railroad  track  was 
to  his  left,  beyond  the  warehouse  and  lumber  yard,  and  con- 
verging toward  Railroad  street.    As  Everett  passed  the  opening 
between  the  warehouse  and  the  lumber  pile,  he  looked  to  see  if 
any  cars  were  coming,  and  saw  none.    The  distance  from  the 
lumber  pile  to  where  the  accident  happened  is  about  150  feet. 
After  passing  the  lumber  yard  there  was  nothing  to  obstruct  the 
view  of  the  track. 

As  the  plaintiff  was  driving  along  he  was  sitting  on  the  dump 
hoards  of  his  wagpn  with  his  feet  hanging  down.  He  says  that 
he  looked  east,  but  did  not  look  back  after  passing  the  lumber 
yard.  The  team  was  traveling  about  four  miles  an  hour.  As 
he  drove  along  one  of  the  horses  continued  to  prance  and  jump 
so  as  to  attract  the  attention  of  bystanders.  As  the  team  ap- 
proached Second  avenue,  a  single  box  car  with  a  brakeman  on 
top  of  it  came  along  the  track  behind  him.  This  track  was 
parallel  to  the  road,  and  ran  within  some  12  feet  of  the  part  of 
the  highway  on  which  the  wagon  was  traveling.  There  is  some 
conflict  about  the  rate  of  speed  at  which  the  car  was  approach- 
ing. The  appellant  claims  that  it  was  traveling  at  practically  the 
same  speed  as  the  team,  and  remained  50  to  75  feet  behind  it  all 
the  time.  The  respondent  claims  that  it  came  at  a  more  rapid 
pace,  and  that  at  the  time  of  the  accident  the  front  of  the  car 
nad  reached  the  rear  part  of  the  wagon.  The  claim  is  that  as 
the  car  approached  the  horses  became  more  frightened,  and  be- 
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gan  to  dance  and  finally  jumped  to  one  side,  thus  bringing  the 
front  wheel  of  the  wagon  against  the  sidewalk,  over  which  it 
passed  and  fell  into  a  depression  some  18  inches  deep.  The  re- 
spondent claims  that  the  board  on  which  he  was  sitting  then 
broke  and  caught  in  the  wheel,  so  as  to  cause  it  to  fly  up  and 
strike  him  and  knock  him  from  the  wagon  under  the  horses' 
feet.  The  appellant,  on  the  other  hand,  claims  that  the  board  on 
which  Everett  was  sitting  broke,  and,  becoming  entangled  in  the 
wheel,  caused  the  team  to  start  to  run. 

For  the  purpose  of  this  appeal  we  accept  respondent's  stor>' 
that  the  horses  were  frightened  by  the  approach  of  tb%'(;ar  and 
swung  sharply  to  the  right  and  ran  away.  The  car  was  making 
no  unnecessary  noise  as  it  approached.  It  had  no  engine  at- 
tached to  it,  and,  of  course,  was  not  ringing  a  bell  or  gong,  or 
giving  any  such  signal  of  its  approach.  The  wagon  was  rattling 
so  that  Everett  did  not  hear  the  car.  The  car  had  been  detached 
from  a  train  of  four  cars  and  an  engine  near  First  avenue,  about 
400  feet  from  the  point  where  the  accident  occurred.  At  the  time 
it  was  cut  off  the  bell  on  the  engine  was  ringing.  It  was  custom- 
ary to  spot  in  cars  in  this  way,  and  as  many  as  15  or  20  cars 
were  handled  in  this  manner  in  one  day.  It  was  not  customary 
to  handle  the  cars  with  an  engine  on  the  local  track,  and  the 
evidence  tends  to  show  that  a  single  car  can  be  handled  more 
safely  with  a  man  handling  the  brake  than  when  attached  to  an 
engine.  The  car  could  be  stopped  by  the  brake  within  3  or  4 
feet.  Everett  testified  that  he  was  unfamiliar  with  this  method 
of  "shunting"  cars.  Everett  did  not  intend  to  cross  the  railroad 
track  on  Second  avenue,  but  intended  to  turn  south  when  he 
reached  the  avenue  and  go  home  for  his  dinner.  Upon  this  con- 
dition of  the  facts  the  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  the  defendant  appealed  from  a  judgment  entered 
thereon. 

1.  The  issues  involved  were  the  negligence  of  the  defendant 
and  the  contributory  negligence  of  the  plaintiff..  The  specific 
negligence  on  the  part  of  the  defendant  charged  in  the  complaint 
is :  "That  while  plaintiff  was  so  driving,  and  just  before  the  said 
team  reached  the  intersection  of  said  avenue  and  Railroad  street, 
the  defendant  negligently  and  carelessly,  and  without  ringing 
any  bell  or  blowing  any  whistle,  and  without  giving  any  warning 
of  any  kind,  backed  a  car  by  means  of  a  locomotive  engine  upon 
said  track  at  a  switch  situated  at  a  point  westerly  from  said  Sec- 
ond avenue,  and  in  the  rear  of  plaintiff,  all  of  which  was  done 
upon  said  public  street,  within  the  limits  of  the  said  village  of 
Hibbing ;  that  thereupon,  and  when  plaintiff's  team  was  entering 
upon  the  street  crossing  at  the  intersection  of  said  Railroad  street 
and  said  Second  avenue,  and  while  said  team  and  said  wagon 
in  which  plaintiff  was  riding  were  in  a  position  parallel  with  said 
railroad  track  of  the  defendant,  the  defendant  carelessly  and  nee:- 
ligently  caused  said  car  to  be  moved  over  said  track  from  ^^^ 
switch  easterly  past  plaintiff  and  his  said  team  and  wagon ;  that 


Vol.  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S       263 

Everett  v.  Great  Northern  Rj.  Co 

in  moving  the  said  car  the  defendant  carelessly  and  negligently 
entered  as  aforesaid  upon  said  track  with  said  engine  attached 
to  said  car;  that  after  said  engine  and  said  car  had  crossed 
said  switch  the  defendant  negligently  and  carelessly,  with- 
out ringing-  any  bell  or  sounding  any  whistle,  and  with- 
out giving"  any  warning  of  any  kind,  shunted  said  car 
eastward  along  said  track;  i,  e.,  men  in  charge  of  said  engine 
and  car  started  said  car  eastward  upon  said  track, 
while  the  same  was  attached  to  said  engine,  and  after  sufficient 
headw^  was  attained  to  drive  said  car  well  down  said. track 
past  s  jp  Second  avenue,  said  men  in  charge  of  said  engine  and 
car  disconnected  said  engine  from  said  car  at  a  point  westerly 
from  Second  avenue,  and  near  said  switch,  thereby  causing  said 
car  to  pass  along  said  track  unaccompanied  by  any  brakeman  or 
other  person  and  unattached  and  separate  from  said  engine." 

Upon  this  allegation  plaintiff  contended  that  the  railway  com- 
pany was  negligent,  upon  general  common-law  principles,  in  fail- 
ing to  properly  handle  its  cars  in  view  of  all  the  circumstances 
and  surrounding  conditions,  and  that  it  was  guilty  of  negligence 
as  a  matter  of  law  because  of  failure  to  ring  the  bell  or  blow  the 
whistle  as  the  car  approached  one  of  the  crossings,  as  required 
by  the  statutes  of  the  state.     The  railway  company  claims  that 
it  was  handling  the  car  in  a  prudent,  customary,  and  safe  manner, 
and  by  the  means  generally  employed  by  railroads ;  that  the  car 
was  moving  at  a  slow  rate  of  speed,  was  equipped  with  safe 
brake  appliances,  and  was  manned  by  a  competent  brakeman  who 
could  stop  the  car  with  his  brakes  within  three  feet  upon  any 
emergency,  much  more  quickly  than  it  could  have  been  stopped 
b>'  an  engine,  had  there  been  one  attached ;  that  it  was  pursuing 
its  lawful   occupation  and   doing  everything  conducive  to  the 
safety  of  the  public  and  its  employees ;  that  it  had  a  competent 
man  in  charge  of  the  car,  and. a  watchman  in  the  vicinity  of  the 
crossing ;  that  it  kept  a  bell  on  its  engine  as  it  was  operating  be- 
tween First  and  Second  avenues,  and  thereabouts,  continuously 
ring;ing  for  warning  and  the  safety  of  the  public  at  crossings; 
that  plaintiff  had  worked  with  his  team  around  this  yard  for 
two  weeks  before  and  was  familiar  with  the  switching  operations 
and  the  tracks,  and  knew  that  at  all  times  cars  would  be  spotted 
in  and  moved  over  these  tracks,  including  the  team  track ;  that 
the  plaintiff  had  a  nervous  and  unruly  pair  of  horses,  and  that 
he  was  guilty  of  contributory  negligence  when  he  turned  his 
team  at  First  avenue,  and  saw  the  engine  with  cars  attached, 
and  knew  that  at  any  moment  the  engine  or  some  of  the  cars 
might  be  switched  down  this  team  track ;  that  after  passing  the 
lumber  pile  east  of  the  warehouse,  and  in  going  thereafter  to 
Second  avenue,  a  distance  of  150  feet,  he  continuously  faced 
east,  and  never  looked  back  to  see  if  the  car  or  engine  was  fol- 
lowing. 

2.  Rev.  Laws  1905,  §  5001   (section  6637,  Gen.  St.  1894), 
provides:    "A  person  acting  as  engineer,  driving  a  locomotive 
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on  any  railway  in  this  state,  who  fails  to  ring  the  bell  or  sound 
the  whistle  upon  such  locomotive,  or  cause  the  same  to  be  rung 
or  sounded,  at  least  eighty  rods  from  any  place  where  such  rail- 
way crosses  a  traveled  road  or  street  on  the  same  level  (except 
in  cities),  or  to  continue  the  ringing  such  bell  or  sounding  such 
whistle  at  intervals,  until  such  locomotive,  and  the  train,  to  which 
such  locomotive  is  attached,  shall  have  completely  crossed  such 
road  or  street,  is  guilty  of  a  misdemeanor."  Respondent  claims 
that  this  statute  created  a  duty  on  the  part  of  the  railway  com- 
pany to  him,  and  that  its  violation  was  negligence  as  a  matter 
of  law.  We  are  required  to  determine  two  questions :  (^  Does 
section  5001,  Rev.  Laws  1905  (section  6637,  Gen.  St.  1894) 
apply?  And  (2)  if  not,  was  the  defendant  negligent,  regardless 
of  the  statute? 

(a)  Statutory  provisions  similar  to  this  are  in  force  in  many 
states,  and  the  authorities  are  not  entirely  uniform  upon  the 
question  of  their  application.  The  learned  trial  court  took  the 
view  that  the  statute  is  for  the  benefit  of  all  who  are  on  the 
highway  or  in  the  vicinity  of  the  crossing,  and  who  are  injured 
by  the  failure  of  the  company  to  give  the  required  signals.  A 
careful  examination  of  the  authorities  and  the  reasons  upon  which 
they  rest  has  convinced  us  that  this  was  error,  and  that  the  stat- 
ute cannot  properly  be  given  so  wide  an  application.  The  viola- 
tion of  a  statutory  duty  can  be  made  the  foundation  of  an  action 
only  in  favor  of  a  person  belonging  to  a  class  intended  by  the 
Legislature  to  be  protected  by  such  regulations.  Anderson  v, 
Settergren  (Minn.,  just  filed)  111  N.  W.  279;  Akers  v.  Chicago, 
etc.,  R.  Co.,  58  Minn.  540,  60  N.  W.  669 ;  Gibson  v.  Leonard,  32 
N.  E.  182,  143  111.  182,  17  L.  R.  A.  588,  36  Am.  St.  Rep.  376; 
Garris  v,  Scott,  L.  R.  9  Exch.  125 ;  Atkinson  v.  Newcastle,  etc., 
Works,  L.  R.  6  Exch.  404.  The  plaintiff  must  therefore  show 
that  he  is  within  the  class  which  the  Legislature  intended  to  pro- 
tect by  the  statute  which  requires  the  giving  of  the  designated 
signals. 

In  a  recent  standard  work  it  is  said :  "There  is  conflict  of  au- 
thority as  to  who  may  claim  the  benefit  of  the  statutory  signals, 
and  it  may  depend  somewhat  upon  the  language  of  the  particular 
statute.  Where  the  statute  does  not  specifically  designate  the 
class  to  whom  the  duty  is  owing,  the  courts  have  usually  con- 
strued it  to  be  due  only  to  those  who  are  about  to  use,  are  using, 
or  have  lately  used,  the  crossing,  and  have  held  that  no  others 
could  recover  for  injuries  resulting  from  failure  to  give  the 
signals ;  but  other  courts  have  gone  further,  and  hold  that  the 
duty  is  for  the  protection  of  all  persons  lawfully  at  or  near  tiie 
crossing  from  any  danger  to  be  apprehended  from  the  sudden  ap- 
proach of  a  train  without  warning."  Summarizing  the  cases, 
the  author  says:  "According  to  what  we  regard  as  the  better 
rule,  the  company  owes  no  duty  to  one  who  is  not  upon  the 
highway  near  the  crossing  to  give  the  statutory  signals ;  and  it 
is  not,  therefore,  liable  to  one  whose  horse,  while  upon  a  parallel 
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hig:hway  which  does  not  cross  the  track,  or  in  a  fields  is  fright- 
ened and  runs  away  because  the  statutory  signals  were  not  given 
or  the  crossing  of  a  neighboring  highway,  and  the  owner  thus 
failed  to  hear  and  prepare  for  the  approaching  train."  3  Elliott, 
Railroads,  §§  1158,  1264.  Judge  Thompson,  in  his  work  upon 
the  Law  of  Negligence,  says :  "It  has  been  well  reasoned  that 
its  omission  is  negligence  as  matter  of  law  only  when  injuries 
result  therefrom  to  persons  or  animals  endeavoring  or  intending 
to  cross  the  track  upon  a  street  or  highway  crossing ;  and  this, 
for  the  manifest  reason  that  the  object  of  the  statute  is  to  protect 
persons  and  animals  in  this  situation  and  not  in  other  situations ; 
the  prevailing  view  being  that  such  signals  are  intended  only  for 
the  protection  of  persons  or  vehicles  on  the  crossing,  or  about  to 
use  the  crossing,  and  not,  for  example,  for  the  protection  of  those 
driving  along  a  highway  parallel  to  the  railroad."  2  Thompson, 
Xegligence,  §  1560.  Another  well-known  writer  says:  "Stat- 
utes requiring  signals  at  crossings  are  intended  'only  for  the 
benefit  of  persons  intending  to  cross  the  track  at  a  lawful  cross- 
ing, or  proceeding  on  a  highway  parallel  with  the  track.  Persons 
walking  along  the  track,  or  trespassing  thereon,  or  occupied  in 
work  upon  adjoining  land,  are  not  entitled  to  the  benefits  of  such 
statutes,  whatever  may  be  their  common-law  rights."  2  Shearman 
&  Redfield  on  Negligence,  §  470.  See,  also,  Patterson,  Railroad 
Law,  §  160 ;  2  Rorer,  Railways,  p.  1004. 

The  cases  sustain  these  views.     The  first  in  which  the  ques- 
tion seems  to  have  been  considered  is  People  v.  New  York  Cen- 
tral Ry.  Co.,  25  Barb.  (N.  Y.)  199.    The  action  was  to  recover 
the  statutory  penalty  imposed  for  running  a  train  over  a  high- 
way without  giving  the  required  signals.     At  the  crossing  in 
question  the  railroad  passed  above  the  highway  on  a  bridge. 
The  statute  imposed  a  penalty  for  failure  to  give  the  signal 
"Where  the  railroad  so  crossed  any  travelled  public  road  or 
street."    It  was.  held  to  apply  to  overhead  as  well  as  grade  cross- 
ings.   But  see  Favor  v.  Boston,  etc.,  R.  Co.,  114  Mass.  350,  19 
Am.  Rep.  364.     The  statute  under  consideration  in  Harty  v. 
Central  Ry.  Co.,  42  N.  Y.  469,  required  the  company  to  cause  a 
board  with  the  inscription,  "Look  out  for  the  locomotive!"    to 
^  placed  wherever  a  public  highway  crossed  a  railroad  on  the 
same  level,  and  within  300  feet  of  the  crossing  to  ring  a  bell  or 
Wow  a  whistle  as  the  train  approached  such  crossing.    The  stat- 
ofe  was  held  to  impose  no  duty  upon  the  railway  company  to 
^lye  the  warning  to  a  person  who  was  walking  on  the  track 
within  300  feet  of  the  crossing.    The  person  killed  was  probably 
a  trespasser,  but  this  fact  was  regarded  as  of  no  importance. 
*I  shall  assume,"  said  Mr.  Justice  Earl,  "that  the  intestate  was 
^lawfully  upon  the  railroad  at  the  time  of.  the  accident.  *  *  * 
T^e  sole  object  of  this  law,  it  seems  to  me,  was  to  protect  per- 
^s  traveling  upon  the  highway  at  or  near  the  crossing.   *   *   * 
^^Iroad  companies  were  not  required  by  this  law  to  ring  the 
'^n  or  sound  the  whistle  when  the  highway  passed  along  the 
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railroad,  nor  when  it  passed  it  on  an  elevation  over  it,  or  under 
it ;  nor  were  they  required  to  take  these  precautions  for  the  pro- 
tection of  persons  walking^  along  the  railroad/' 

In  Randall  v.  Baltimore  &  Ohio  R.  R.  Co.,  109  U.  S.  478. 
3  Sup.  Ct.  322,  27  L.  Ed.  1003,  Mr.  Justice  Gray,  in  reference 
to  a  similar  statute,  said :  "There  is  no  evidence  that  the  engine 
which  struck  the  plaintiff  was  about  to  cross  a  highway ;  and  the 
main,  if  not  the  sole,  object  of  the  statute  evidently  was  to  pro- 
tect travelers  on  the  highway.  It  may  perhaps  include  passengers 
on  the  trains  or  strangers  not  trespassers  on  the  line  of  road'*— 
citing  O'Donnell  v.  Providence,  etc.,  Ry.  Co.,  6  R.  I.  211,  and 
Harty  v.  Central  Ry.  Co.,  supra.  In  the  O'Donnell  Case  the 
plaintiff  was  struck  by  an  engine  while  he  was  walking  along 
the  track  at  a  point  some  distance  from  the  crossing.  The  stat- 
ute required  a  bell  to  be  rung  at  least  80  rods  form  the  place 
where  the  railroad  crossed  the  highway,  and  to  be  kept  ringing 
until  the  engine  crossed  the  highway.  The  evidence  showed 
that  at  the  time  of  the  accident  plaintiff  was  not  "either  at  the 
place  where  the  railroad  crossed  the  public  highway  on  the  same 
level,  or  upon  the  highway  which  was  so  crossed  by  the  railroad. 
but  at  a  considerable  distance  from  any  such  highway  and  upon 
the  track  of  the  railroad."  Mr.  Justice  Brayton  said :  "Now,  in 
looking  at  the  provisions  of  this  statute,  we  think  the  purpose  and 
object  of  them  are  reasonably  clear.  The  act  does  not  require  the 
bell  to  be  rung  at  or  near  the  approach  to  any  place  where  any 
private  passway  crosses  the  railroad,  nor  near  any  place  where 
the  railroad  crosses  even  a  public  highway  above  or  below  the 
level  of  such  highway,  but  only  near  highways  or  turnpikes 
which  the  railroad  crosses  on  the  same  level,  and  where  only  there 
would  be  danger  of  a  collision  of  the  train  with  individuals,  or 
their  horses,  carriages,  or  teams.  The  bell  is  required  to  be 
rung  for  the  distance  of  80  rods  before  coming  to  such  crossings. 
From  the  usual  speed  with  which  trains  move,  the  time  between 
the  first  signal  from  the  bell  till  the  engine  would  cross  the 
public  highway  would  be  barely  sufficient  for  reasonable  notice 
to  persons  approaching  such  crossing — from  30  to  46  seconds. 
It  is  quite  evident  that  it  could  not  have  been  intended  to  \^^m 
people  elsewhere.  *  *  *  We  are  all  of  opinion  that  this  enactment 
w'as  not  for  the  benefit  of  persons  in  the  situation  of  the  plain- 
tiff.^' 

A  case  very  much  in  point  is  that  of  St.  Louis,  etc.,  Ry.  Co.  v. 
Payne,  29  Kan.  166.  The  statute  provides  that  "a  steam  whistle 
shall  be  attached  to  each  locomotive  engine,  and  be  sounded  three 
times  at  least  eighty  rods  from  the  place  where  the  railroad  shall 
cross  any  public  road  or  street,  except  in  cities  and  village?, 
under  a  penalty  *  *  *  and  the  corporation  shall  also  be  liable 
for  all  damages  which  shall  be  sustained  by  any  person  by  rea- 
son of  such  neglect."  The  plaintiff  hitched  his  team  to  a  post 
at  a  mill  about  100  yards  from  a  railroad  crossing,  and  it  was 
frightened  by  an  approaching  freight  train  and  ran  away.    Chief 


Vol  23  R  R  R— Voi,  46  Am  &  Eng  R  Cas,  N  S        267 

Everett  v.  Great  Northern  Ry.  Co 

Justice  Horton  said:    "Payne  was  in  the  mill,  and  his  team  was 
hitched  when  the  whistle  ought  in  the  first  instance  to  have  been 
sounded.     He  was  not  then  traveling  on  the  highway  at  or  near 
the  crossing,  nor  was  his  team  at  or  near  the  crossing.    His  only 
purpose  in  wanting  the  whistle  sounded  was  to  give  him  notice 
of  the  approaching  train,  so  that  he  might  leave  the  mill  and 
hold  or  look  after  his  team.    As  thus  situated,  the  railroad  com- 
pany  owed  him  no  duty  to  sound  the  whistle."     Mr.  Justice 
Brewer  concurred,  because  it  did  not  appear  but  that  the  horses 
were  hitched  on  private  grounds.    In  Missouri  Pacific  R.  Co.  v. 
Pierce,  33  Kan.  61,  5  Pac.  378,  the  same  statute  was  held  not 
to  be  for  the  benefit  of  the  owner  of  a  cow  which  was  killed  at 
a  crossing^  within  a  village.    The  statute  did  not  require  the  bell 
to  be  rung  or  the  whistle  blown  at     such  crossings,  but  it  did 
require  the  signals  at  a  crossing  just  outside  the  village  limits. 
"The  purpose  of  the  Legislature,"  said  the  court,  "in  requiring 
this  warning  to  be  given  before  reaching  a  highway,  is  manifestly 
to  afford  protection  to  persons  or  property  that  may  be  upon  or 
passing  over  such  highway,  and  therefore  the  omission  of  the 
company  to  comply' with  this  statutory  requirement  cannot  be 
held  to  be  negligence  as  to  any  injury  done  except  at  the  cross- 
ing of  the  particular  highway  for  which  the  whistle  is  required 
to  be  sounded."    Quoted  with  approval  in  Clark  v.  Missouri  Pac. 
Ry.  Co.,  35  Kan.  350,  11  Pac.  134. 

In  East  Tennessee,  etc.,  Ry.  Co.  v.  Feathers,  78  Tenn.  103, 
the  statute  was  held  to  have  no  application  where  a  person  was 
injured  while  traveling  along  a  public  road  parallel  to  the  rail- 
road.   "It  seems  clear,"  said  Mr.  Justice  Freeman,  "that  this  lan- 
guage imposes  a  duty  on  the  company  in  order  to  give  warning 
to  persons  about  to  cross  the  road,  or  who  may  be  in  the  act  of 
crossing,  or  had  just  passed  over  the  road ;  but  it  does  not  apply 
to  parties  who  are  not  about  to  cross  the  road,  but  are  simply 
traveling  alongside,  as  in  this  case,  and  show  an  evident  purpose 
not  to  cross  at  all."    In  Louisville,  etc.,  Ry.  Co.  v.  Hall,  6  South. 
277.  87  Ala.  708,  4  L.  R.  A.  710,  13  Am.  St.  Rep.  84,  it  ap- 
peared that  the  plaintiff,  a  brakeman,  was  injured  by  being  struck 
by  an  overhead  bridge.     "The  bridge  in  question,"  said  Chief 
Justice  Stone,  "was  part  and  parcel  of  the  public  highway.    The 
record  affords  evidence  that  on  the  trial  below  the  question  was 
considered  whether  it  was  the  duty  of  the  defendant  corporation 
to  blow  the  whistle  or  to  ring  the  bell  at  least  one-fourth  of  a 
mile  before  reaching  a  public  crossing   *    *    *   and  continue  to 
blow     the  whistle  or  ring  the  bell  at  short  intervals  until  the 
train  passed  the  crossing.    Code  1886,  §  1144.    That  statute  has 
nothire  to  do  with  the  case.    Its  purpose  was  to  warn  and  pro- 
tect persons  at  a  public  crossing,  passing  across  or  directly  on 
the  track,  who  would  be  in  danger  of  being  struck  or  run  over 
bv  an  approaching  train.     Alabama,  etc.,  Ry.,  Co,  v.  Hawk,  72 
Ma.  112.  47  Am.  Rep.  403;  National,  etc.,  Ry.  Co.  v.  Hembree, 
85  Ala.  481,  5   South.  173.'*     To  the  same  effect,  see  Flint  v. 
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^Norwich,  etc.,  R.  R.  Co.,  110  Mass.  222.  In  Christy's  AdmV  v. 
Chesapeake  &  Ohio  Ry.  Co.,  35  W.  Va.  117,  12  S.  E.  1111, 
the  statute  was  held  to  be  intended  for  the  protection  of  those 
using^  the  track  at  the  crossing,  and  not  for  those  using  it  else- 
where, and  therefore  no  duty  in  this  respect  was  owing  to  a 
section  hand,  an  employee  of  the  road,  who  was  struck  while 
standing  on  the  track.  The  same  rule  had  previously  been  ap- 
plied in  the  case  of  a  person  using  the  railway  tracks  as  a  foot- 
path. Spicer  v.  Railway  Co.,  34  W.  Va.  514,  12  S.  E.  553,  11 
Lr.  Jbv.  A..  3o5. 

In  Williams  v,  C.  &  A.  R.  Co.,  32  111.  App.  339,  the  statute 
was  held  i)Ot  to  be  for  the  benefit  of  a  person  plowing  in  a  field 
adjacent  to  and  a  short  distance  from  a  crossing.    In  affirming 
this  case,  the  Supreme  Court  of  Illinois  said:     "Similar  pro- 
visions exist  in  the  statutes  of  other  states,  and  the  uniform  cur- 
rent of  authority  is  in  favor  of  the  construction  that  the  require- 
ment is  for  the  benefit  of  travelers  upon  the  highway.     In  some 
of  the  cases  the  obligation  to  ring  the  bell  or  blow  the  whistle 
exists  where  the  grade  of  the  railroad  track  and  that  of  the 
highway  are  on  the  same  level;  in  others,  where  the  track  is 
upon  a  bridge  above  and  over  the  highway.     In  some  of  the 
cases  it  is  held  that  the  duty  of  giving  the  signals  is  in  order  to 
protect  travelers  from  actual  collision  with  passing  trains;  in 
others,  in  order  also  to  enable  them  to  secure  their  horses  against 
taking  fright  at  the  trains  when  they  pass.    In  one  case  the  rail- 
road company  was  held  liable  to  one  who  had  passed  the  cross- 
ing; in  another  case,  to  one  traveling  upon  a  highway  parallel 
with  the  track  towards  a  hig'hway  crossing  the  track.    But  in  all 
these  cases  the  person  who  has  the  right  of  recovery  is  a  person 
who  is  on  the  highway  either  at  the  crossing  or  elsewhere.    Wher- 
ever the  hazard  to  be  provided  against  is  the  danger  of  damage 
by  the  train  to  teams,  the  teams  are  those  which  are  traveling 
upon  the  public  highway  at  or  near  the  crossing."  Williams  v. 
Railway  Co.,  135  111.  491,  26  N.  E.  661,  11  L.  R.  A.  352,  25 
Am.  St.  Rep.  397.    To  the  same  eflFect  Holmes  v.  Central  Ry.  Co., 
37  Ga.  593.    In  Maney  v,  C,  B.  &  Q.  Ry.  Co.,  49  111.  App.  105, 
it  is  said :    "The  object  of  the  statute  in  requiring  signals  is  to 
protect  persons  and  animals  about  to  cross  the  track  and  to 
obviate  the  danger  of  collision  at  highways  or  street  crossings. 
Nonperformance  of  this  statutory  duty  is  negligence  as  a  matter 
of  law  only  when  injuries  result  therefrom  to  persons  or  animals 
endeavoring  or  intending  to  cross  the  track  of  the  railroad  upon 
a  street  or  highway.    Roden  v.  C.  &  G.  R.  Co.,  133  111.  73,  24 
N.  E.  425,  23  Am.  St.  Rep.  585.    If  one  in  the  vicinity  of,  but 
not  intending  to  use,  a  crossing,  may  hold  a  railway  company  lia- 
ble for  injuries  caused  by  a  failure  to  give  the  statutory  signals, 
the  liability  must  grow  out  of  peculiar  facts  and  circumstances,  by 
reason  of  which  the  injured  party  had  a  right,  in  the  exercise 
of  ordinary  care,  to  rely  upon  any  want  of  signals  and  make  an 
omission  to  give  them  negligence  in  fact." 
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In  Pa.  Co.  V.  Fertig,  34  Ind.  App.  459,  70  N.  E.  834,  it  is  held 
that  the  statutory  duty  is  imposed,  not  merely  for  the  protection 
of  travelers  from  actual  collision  with  passing  trains,  but  also  to 
afford  opportunity  to  travelers  in  vehicles  drawn  by  animals  to 
secure  them  against  taking  fright  at  passing  trains.    From  the 
facts  it  appears  that  this  statement  must  be  confined  to  such  as 
were  traveling  upon  the  highway  with  the  intention  of  crossing 
the  railway  trade.    N.  Y.,  etc.,  Ry.  Co.  v.  Martin,  35  Ind  App. 
669,  72  N.  E.  654,  very  closely  resembles  the  case  at  bar.    The* 
statute  required  that  the  trains  should  give  signals  on  approach- 
ing a  crossing,  and  provided  that  the  company  should  "be  liable 
in  damages  to  any  person  or  his  representatives  who  may  be  in- 
jured in  property  or  person  *  *   *  by  the  failure  or  neglect"  to 
do  so.    It  was  held  not  to  apply  to  a  person  who  was  approach- 
ing a  railroad  crossing  without  intending  to  cross,  and  who  was 
just  turning  in  to  a  side  road,  which  ran  parallel  to  the  railroad 
track,  when  his  horse  was  frightened  by  the  approach  of  a  train 
without  giving  the  statutory  signals.  'The  court  said :   "The  stat- 
ute cannot  be  invoked  in  favor  of  the  appellee,  unless  it  may 
properly  be  said  to  be  within  the  intention  of  the  Legislature  to 
create  a  legal  duty  on  the  part  of  the  railroad  company  to  give 
warning  as  indicated  in  the  statute  to  such  a  traveler.    The  rail- 
road company,  unless  specially  otherwise  required  by  statute,  is 
entitled  to  operate  its  railway  in  such  a  locality  in  the  usual  man* 
ncr,  without  thereby  becoming  liable  to  travelers  upon  highways 
running  parallel  with  the  railroad,  or  in  the  neighborhood  thereof, 
and  is  only  liable,  if  at  all,  for  injuries  to  such  travelers  through 
unusual   or  unnecessary   noises   attributable  to   negligence  br 
willfulness.     This  is  necessarily  included  within  the  privileges 
conferred  by  the  granting  of  a  franchise  to  construct  and  operate 
a  railroad  in  such  localities.  *  *  *   Because  of  the  great  danger 
of  injuries  to  persons  and  property  at  grade  crossings,  and  the 
manifest  need,  therefore,  of  giving  warning  of  the  approach  of 
trains,  without  reference  to  the  judgment  or  discretion  of  the  rail- 
way employees  in  charge  of  locomotive  engines,  the  Legislature 
prescribed  the  minimum  warning  by  means  of  whistle  or  bell. 
The  requirement  has  express  reference  to  the  highway  crossings, 
and  designates  distances  therefrom  at  which  the  whistle  must  be 
sounded  and  at  which  the  ringing  of  the  bell  must  be  commenced, 
to  be  continued  until  the  highway  has  been  crossed.    The  signals 
are  to  be  given  when  the  engine  'approaches  the  crossing.'     It 
has  been  held  as  witiiin  the  remedy  contemplated  that  the  statute 
is  available  for  the  protection  of  travelers,  not  only  when  on  the 
railroad  at  the  crossing,  but  also  when  approaching  for  the  pur- 
pose of  crossing,  and  in  some  cases  the  statute  has  been  applied 
when  the  injuries  occurred  immediately  after  crossing.    It  may 
be  available  to  passengers  on  tiie  railway  trains.    It  is  plainly  not 
for  the  benefit  of  trespassers  upon  the  railway  tracl^  however 
beneficial  the  warnings  might  be  to  such  persons.     Nor  is  it 
within  tihe  intent  of  Sie  Legislature  to  create,  by  such  require- 
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ments,  a  duty  of  the  railroad  to  all  persons  at  work  with  animals 
in  adjoining  fields,  or  persons  traveling  upon  highways  near  the 
railroad,  not  proposing  to  go  upon  the  crossing;  and  it  is  mani- 
fest that  for  the  persons  so  situated  such  noises  frequently  or 
ordinarily  would  not  conduce  to  safety,  but,  so  far  as  they  would 
produce  any  effect,  would  tend  to  contribute  to  danger."  For  an 
application  of  the  same  principle,  see  Indiana,  etc.,  Co.  z\  Xeal 
(Ind.  Sup.)  77  N.  E.  850. 

•  In  Jensen  v,  Chicago,  etc.,  Ry.  Co.,  57  N.  W.  359,  86  Wis. 
589,  22  L.  R.  A.  680,  it  appeared  that  the  plaintiff  was  traveling 
along  a  highway  or  wagon  road  which  passed  under  a  railroad 
bridge.  As  he  passed  over  the  bridge,  his  horse  was  frightened 
by  the  approach  of  a  train,  became  unmanageable,  and  ran  away. 
It  was  held  that  he  could  not  avail  himself  of  the  failure  of  the 
engineer  to  give  the  signals  required  by  the  statute.  The  court 
said  that  "all  the  statutory  regulations  and  liabilities  on  the  sub- 
ject of  railway  crossings  apply  only  to  such  as  are  constructed  3,t 
even  grade  with  the  highway,  and  none  of  them  are  applicable 
to  a  crossing  constructed  above  or  below  grade." 

In  Reynolds  v.  Great  Northern  Ry.  Co.,  69  Fed.  808,  16  C  C. 
A.  435,  29  L.  R.  A.  695,  it  appeared  that  the  plaintiff  was  driving 
along  a  road  parallel  with  and  about  12  feet  distant  from  the 
railroad  track.  "Our  conclusion  is,"  said  Judge  Sanborn,  "that 
a  statute  which  requires  a  railroad  company  to  give  a  warning 
signal  of  the  approach  of  trains  to  their  crossing  of  a  road  or 
street,  imposes  no  duty  to  give  such  warning  to  those  who  have 
not  lately  used,  who  are  not  using,  and  who  do  not  intend  to  use 
the  crossing,  and  such  parties  cannot  recover  of  the  railroad 
company  for  a  failure  to  give  the  warning.  The  purpose  of 
such  statute  is  to  warn  those  who  have  lately  used,  those  who 
are  using,  and  those  who  are  about  to  use  the  crossing.  It  im- 
poses a  duty  upon  the  railroad  company  to  give  to  these  persons 
the  statutory  warning,  and  a  failure  to  give  it  is  a  neglect  of  a 
duty  to  them,  for  which  they  alone  may  recover,  if  injur}'  re- 
sults.   These  views  are  supported  by  great  weight  of  authority." 

In  Burger  v,  Missouri  Pac.  Ry.  Co.,  112  Mo.  238,  20  S.  \y. 
439,  34  Am.  St.  Rep.  379,  the  statute  was  held  not  to  apply  in 
favor  of  a  boy  who  was  passing  through  between  the  cars  of 
a  train  which  had  been  left  standing  on  a  crossing.  The  train 
started  without  giving  any  signal.  The  court  said  that  the 
statute  "had  no  application  to  one  situated,  as  the  plaintiff  was, 
in  the  middle  of  a  train  and  between  two  cars,  but  was  intended 
to  give  warning  of  the  approach  of  a  train  to  persons  who  might 
be  crossing  or  intending  to  cross  over  a  public  highway."  See. 
also,  Bell  v.  Hannibal,  etc.,  Ry.  Co.,  72  Mo.  SO;  Evans  v,  Atlantic, 
etc.,  Ry.  Co.,  62  Mo.  49 ;  Rohback  v.  Pacific  Ry.  Co.,  43  Mo.  187. 
For  a  case  upon  similar  facts,  see  Elwood  v,  N.  Y.  Central  Ry. 
Co.,  4  Hun.  (N.  Y.)  808. 

In  Melton  v.  St.  Louis,  etc.,  R.  Co.,  73  S.  W.  231,  99  Mo. 
App.  282,  the  plaintiff  was  driving  on  a  highway  parallel  with 
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the  track   when    his  horse  was   frightened  by   an  approaching 
train.   The  train  was  about  one-quarter  of  a  mile  from  one  cross- 
ing and  a  half  mile  from  another  which  it  had  recently  passed 
over.    The  plaintiff  had  not  crossed  the  track  at  the  crossing  be- 
hind, and  did  not  intend  to  cross  the  track  ahead  of  him.    The 
court  said :    "As  the  statutory  precautions  requiring  signals  to  be 
given  by  the  engine  of  a  railroad  train  approaching  a  crossing 
of  a  public  street  or  highway  have  been  held  in  this  state,  as 
well  as  in  other  states,  to  be  intended  for  the  warning  and  pro- 
tection  of  persons  crossing  or  intending  to  cross  a  railway  over 
a  street  or  public  road,  by  giving  such  persons  upon  the  public 
highways  notice  of  an  approaching  train,  respondent,  under  the 
conditions  presented  and  at  the  place  of  the  accident,  was  not 
within  the  protection  of  the  statute,  and  proofs  of  omission  by 
appellant's  train  to  whistle  and  ring  at  the  eastern  crossing  in 
obedience  to  the  law  did  not  render  it  liable  for  the  damages  sus- 
tained by  him.   *  *  *  The  claim  of  the  plaintiff  that,  if  the  statu- 
ton-  signals  had  been  given  at  the  eastern  crossing,  he  would 
have  been  warned  of  its  approach  and  escaped  to  a  part  of  the 
highway  not  so  near  the  railway  track,  is  illogical,  remote,  and 
conjectural.    If  the  train,  as  it  approached  respondent,  had  been 
emitting  signals  continuously  by  a  whistle  and  bell,  the  peril  of 
plaintiff  would  have  been  but  increased,  and  probabilities  of  the 
horses  taking  fright  but  made  greater."    To  the  same  effect  see 
Grand  Trunk  R.  Co.  v.  Rosenberger,  9  Sup.  Ct.  (Canada  — ,  19 
.\m.  &  Eng.  R.  Cas.  88,  8  Ont.  App.  482,  15  Am.  &  Eng.  R. 
Cas.448. 

In  Central  R.  Co.  v,  Raiford,  82  Ga.  400,  9  S.  E.  169,  it  was 
said  that,  although  the  statute  was  intended  primarily  for  the 
benefit  of  persons  crossing  the  track  and  not  those  walking  along 
the  track,  a  failure  to  comply  with  the  statute  was  nevertheless 
evidence  of  negligence,  which  may  go  to  the  jury. 

(b)  But  there  are  cases  which  make  a  wider  application  of 
these  statutes,  and  hold  that  they  are  for  the  benefit  of  all  per- 
sons who  are  in  the  vicinity  of  the  crossing,  including  those  who 
have  not  used  and  have  no  intention  of  using  the  same.  As  we 
have  seen,  it  is  held  in  Georgia  that  the  failure  to  give  the  re- 
quired signals  is  evidence  of  negligence.  Western  Ry.  Co.  v. 
Jones,  65  Ga.  631 ;  Central  Ry.  Co.  v.  Raiford,  82  Ga.  400,  9  S.  E. 
^69.  See,  also,  Rupard  v,  Chesapeake,  etc.,  R.  Co.,  88  Ky.  280,  11 
S.  W.  70,  7  L.  R.  A.  316;  Chesapeake,  etc.,  R.  Co.  v.  Ogles,  73 
S.  W.  751,  24  Ky.  Law  Rep.  2160.  But  this  means  no  more  than 
that  it  is  evidence  to  go  to  the  jury  as  would  be  the  case  if  no 
statute  existed.  Wakefield  v.  Conn.,  etc.,  Ry.  Co.,  37  Vt.  330, 
86  Am.  Dec.  711,  is  generally  cited  in  favor  of  the  rule  that  the 
statute  is  not  for  the  benefit  of  those  only  who  are  using  the 
crossing,  and  language  to  that  effect  is  found  in  the  decision. 
Thus  the  court  said:  "It  seems  plain  that  the  purpose  of  the 
W  is  to  secure  as  much  safety  as  could  be  done  by  notice  of 
the  approaching  engines  against  accidents  at,  and  by  reason  of, 
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such  crossing.    *    *    *    We  think  it  would  be  an  unwarrantable 
restriction  of  this  provision  of  the  statute  to  hold  that  the  duty 
thereby  imposed  has  reference  only  to  persons  approaching,  or 
in  the  act  of  passing,  the  crossing.     In  our  judgment  that  dut)' 
exists  in  reference  to  all  persons  who,  being  lawfully  at  or  in 
the  vicinity  of  the  crossing,  may  be  subjected  to  accident  and 
injury  by  the  passage  of  engines  at  that  place."     It  should  be 
noted,  however,  that  the  plaintiff  had  just  driven  over  the  cross- 
ing when  the  approach  of  the  train  frightened  his  horses  and 
caused  them  to  run  away.    Upon  the  facts  the  application  of  the 
strict  rule  would  have  established  a  cause  of  action  in  favor 
of  the  plaintiff.     In  Rarisom  v.  Railway  Co.,  62  Wis.   178,  22 
N.  W.  147,  51  Am.  Rep.  718,  it  was  held  that  a  failure  to  give 
the  crossing  signals  is  a  negligent  act,  of  which  one  may  com- 
plain who  is  injured  by  such  failure  while  driving  on  a  road 
parallel  to  the  track  and  in  the  vicinity  of  the  crossing.    An 
examination  of  Jensen  v.  C,  St.  P.,  etc.,  R.  Co.,  86  Wis.  589, 
57  N.  W.  359,  22  L.  R.  A.  680 ;  Barron  v.  Chicago,  etc.,  R.  Co., 
89  Wis.  79,  61  N.  W.  303,  and  Mills  L.  Co.  v.  Chicago,  etc.,  R. 
Co.,  94  Wis.  336,  68  N.  W.  996,  makes  it  doubtful  whether  this 
case  is  now  recognized  as  controlling  in  that  state.     In  Cahill 
V.  Railway  Co.,  18  S.  W.  2,  92  Ky.  345,  it  Vas  held  that  persons 
lawfully  using  a  private  crossing  are  entitled  to  the  benefits  of 
the  signals  which  they  knew  it  was  the  duty  of  the  railroad  to 
give  at  a  nearby  public  crossing.    See,  also,  the  language  of  the 
court  in  Norton  v.  Railway  Co.,  113  Mass.  366.    In  Sanborn  i\ 
Detroit,  etc.,  Ry.  Co.,  52  N.  W.  153,  91  Mich.  538,  16  L.  R.  A. 
119,  it  was  held  by  a  divided  court  that  the  statute  applied  in 
favor  of  a  person  who  was  injured  while  using  a  private  crossing 
at  a  distance  from  the  highway  at  which  the  signals  should  have 
been  given.    In  Louisville,  etc.,  Ry.  Co.  v.  Penrod,  108  Ky.  17Z 
56  S.  W.  1,  it  was  held  that  the  statute  was  for  the  benefit  of 
persons  who  are  about  to  cross  the  track,  and  also  of  persons  in 
charge  of  teams  on  adjacent  premises.    See,  also,  St.  Louis,  etc, 
R.  Co.  V,  Boback,  71  Ark.  427,  75  S.  W.  473. 

A  distinction  has  been  made  between  the  liability  to  persons 
who  are  on  the  railway  grounds  in  the  vicinity  of  crossings  and 
those  who  are  on  private  grounds  or  highways  which  do  not 
cross  the  track.  This  distinction  seems  to  have  been  in  the  mind 
of  Mr.  Justice  Brewer  when  he  wrote  the  short  concurring  opin- 
ion in  Railway  Co.  v,  Payne,  29  Kan.  166.  In  Lonergan  v.  lU. 
Cent.  Ry.  Co.,  49  N.  W.  852,  53  N.  W.  236,  87  Iowa,  755,  17 
L.  R.  A.  254,  the  plaintiff  was  lawfully  on  the  depot  grrounds, 
unloading  com  into  a  crib,  from  which  it  was  to  be  shipped  over 
the  defendant's  road.  The  crib  was  near  the  crossing,  and  the 
approach  of  a  train  without  signals  frightened  the  team.  "It 
may  be  presumed,"  said  Chief  Justice  Beck,  "that  the  statute  is 
intended  to  warn  persons  at  the  crossings  of  the  approach  of  the 
cars,  and  thus  enable  them  to  avoid  the  engine.  But  the  signal 
enables  all  persons  who  may  be  exposed  to  danger  by  the  ap- 
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proaching  engine  to  escape  it,  and  such  persons  may  rely  upon* 
the  discharge  of  this  duty  required  by  the  statute,  as  in  all  other 
cases,  and  act  accordingly.     It  is  therefore  clear  that  plaintiff 
sustained  injury  by  the  n^lect  of  the  defendant's  employees  in 
omitting  the  signal,  and  may  recover  therefor."    After  a  rehear- 
ing an  opinion  was  filed  in  which  the  effect  of  the  general  lan- 
guage used   in   the  original  opinion   was  somewhat  restricted. 
Stress  was  placed  upon  the  fact  of  the  relation  existing  between   ' 
the  railway  company  and  the  plaintiff,  and  that  the  latter  was 
upon  the  company's  grounds  at  its  invitation  for  the  purpose  of 
transacting  business  with  it.    See  the  subsequent  cases  of  Ward 
V.  Railway  Co.,  97  Iowa,  53,  65  N.  W.  999,  and  Mitchell  v. 
Union  Terminal  Co.,  122  Iowa,  237,  97  N.  W.  1112.     In  Chi- 
cago, etc.,  Ry.  Co.  v.  Metcalf,  63  N.  W.  51,  44  Neb.  848,  28  L. 
R.  A.  824,  importance  was  attached  to  the  fact  that  the  plaintiff 
was  upon  the  grounds  of  the  railway  company,  where  he  had 
driven  his  team  for  the  purpose  of  unloading  a  car  which  was 
standing  upon  the  side  track.     The  court  said:     "Plaintiff  was 
lawfully  upon   the   company's  land,  having  reached   it  by  the 
means  provided  for  the  purpose,"  and  was  entitled  to  rely  upon 
the  giving  of  the  statutory  signal.    The  great  weight  of  author- 
ity is  against  the  view  taken  by  the  trial  court.     The  contrary 
view  is  also  in  harmony  with  the  cases  in  this  state  which  con- 
strue and  apply  similar  statutes.    Akers  v.  C,  St.  P.,  etc.,  Ry. 
Co.,  58  Minn.  540,  60  N.  W.  669 ;  De  Blois  v.  Railway  Co.,  71 
Minn,  45,  73  N.  W.  637 ;  Wickenberg  v.  Railway  Co.,  102  N. 
W.  731,  94  Minn.  276.    The  denial  of  the  benefit  of  these  stat- 
utes to  a  trespasser  is  not  a  penalty  upon  trespassing.    The  tres- 
passer cannot  recover  because  the  railway  company  owes  him 
no  duty  in  this  respect. 

2.  It  is  apparent,  from  the  way  in  which  the  case  was  tried 
^d  submitted  and  from  the  judge's  memorandum,  that  the 
plaintiff  relied  principally  upon  the  failure  of  the  railway  com- 
pany to  give  the  statutory  signal.  But  it  is  claimed  that  there 
was  evidence  tending  to  show  that  the  defendant  was  negligent 
in  the  management  of  the  car,  regardless  of  the  statutory  pro- 
vision in  reference  to  signals  on  approaching  crossings,  and  that 
the  verdict  must,  therefore,  stand  as  against  the  defendant's 
motion  for  judgment.  We  are  unable  to  find  an3rthing  in  thia 
record  which  tends  to  show  negligence  on  the  part  of  the  rail- 
way company  in  the  management  of  the  car,  if,  as  we  have 
found,  no  statutory  duty  existed  to  give  the  signals  for  the  cross- 
ing. The  car  was  being  handled  in  the  customary  manner.  It 
was  in  charge  of  a  brakeman,  who  was  able  to  control  it  as 
readily  and  effectually  as  could  have  been  done  had  there  been 
an  engine  attached.  No  unusual  or  unnecessary  noise  was  made, 
and  the  car  followed  or  approached  the  plaintiff  at  a  very  slow 
''ate  of  speed.  The  car  in  itself  was  not  an  object  which  was. 
calculated  to  frighten  horses  of  ordinary  gentleness,  and  others 
were  used,  under  the  circumstances  and  conditions,  at  the  risk 
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of  Hie  driver.  The  team  was  frightened  by  the  ordinary  and 
usual  operation  of  the  car,  and,  as  the  statutory  duty  to  give  the 
signals  was  not  due  to  the  plaintiff,  there  was  nothing  done  or 
omitted  by  the  company  which  could  give  rise  to  a  cause  of 
action  in  favor  of  the  plaintiff.  Hendrick  v.  Fremont  Ry.  Co« 
93  N.  W.  141,  67  Neb.  120,  Fares  v,  Rio  Grande  W.  Ry.  Co., 
28  Utah,  132,  77  Pac.  230,  3  Am.  &  Eng.  Ann.  Cas.  1065.  and 
many  cases  cited  in  a  note  thereto.  The  defendant's  motion 
should  therefore  have  been  granted. 

The  judgment  is  reversed,  with  directions  to  enter  judgment 
in  favor  of  the  defendant. 


Reynolds  v.  Galveston,  H.  &  S.  A.  Ry.  Co. 

(Supreme   Court  of  Texas,   June   5,   1907.) 

[102  S.  W.  Rep.  724.] 

Negligence  —  Proximate  Cftuse  —  Probable  Consequences^ — ^Where 
quarantine  restrictions  on  cattle  north  of  a  quarantine  line  were 
limited  to  pastures  in  which  infected  cattle  had  been  or  were  run- 
ning, a  railway  company  was  not  liable  for  damages  caused  by  a 
quarantine  declared  against  a  pasture  north  of  the  line  resulting  from 
Southern  cattle  being  negligently  permitted  to  escape  while  in  transit 
and  go  into  the  pasture,  where  it  did  not  appear  the  escaping  cattle 
were  actually  infected,  or  that  any  of  the  cattle  therein  were  there- 
after infected. 

Error  to  Court  of  Civil  Appeals  of  Fourth  Supreme  Judicial 
District. 

Action  by  Cora  Reynolds  against  the  Galveston,  Harrisbarf 
&  San  Antonio  Railway  Company.  From  a  judgment  of  the 
Court  of  Civil  Appeals  (99  S.  W.  569),  affirming  a  judgment  for 
defendant,  plaintiff  brings  error.    Affirmed. 

/.  A.  Gillett  and  /.  Af.  Dean,  for  plaintiff  in  error. 
Beall  &  Kemp  and  Baker,  Boils,  Parker  &  Garwood,  for  d^ 
fendant  in  error. 

Brown,  J.  Plaintiff  in  error  owned  a  pasture,  consisting  of 
several  thousand  acres  of  land,  situated  in  Jeff  Davis  and  Pre- 
sidio counties  near  to  the  line  of  the  railroad  of  the  defendant  in 
erroi;  and  its  station,  Valentine.  The  pasture  is  situated  north, 
or  above,  the  quarantine  line  established  by  the  live  stock  com- 
mission of  Texas,  and  the  city  of  San  Antonio  is  situated  below, 
or  south  of,  that  line.  T.  W.  Ardoin  shipped  over  the  defend- 
ant's railroad  to  the  city  of  El  Paso  26  head  of  cattle  for  the 
purpose  of  slaughtering  them,  and  at  Valentine  the  cattle  were 
unloaded,  fed,  and  watered,  and  were  put  into  a  pen  belonging 
to  the  railroad  company  to  remain  overnight.    There  was  a  gate 


Vol  23  R  R  R— Voi,  46  Am  &  Eng  R  CaS,  N  S        275 

Reynolda  v.  Galveaton,  etc.,  Ry.  Co 

leading  from  that  pen  into  a  larger  one  belonging  to  the 'railroad 
company,  from  which  there  were  gates  leading  into  a  pasture 
of  the  plaintiff  in  error.     The  owner  of  the  cattle  and  an  em- 
ployee of  the  railroad  company  placed  the  cattle  in  the  smaller 
f>en  and  fastened  the  gate,  which  led  from  that  into  the  larger 
pen,  with  a  sliding  latch  about  four  or  five  feet  long  and  four 
inches  wide,  which  entered  into  the  post  of  the  gate  about  two 
or  three  inches.    The  next  morning  the  gate  between  the  two 
pens  was  found  open,  and  the  cattle  were  scattered  at  large  in 
the  pasture  of  the  plaintiflf  in  error.     The  evidence  does  not 
show  whether  the  cattle  were  shipped  in  compliance  with  the 
regulations  of  the  sanitary  commission  or  not.     It  does  not  ap- 
pear that  the  cattle  were  actually  infected  with  ticks,  nor  does 
it  appear  that  the  ranch  of  the  plaintiff  was  infected  thereafter 
with  ticks,  nor  that  any  of  her  cattle  were  ever  known  to  have 
ticks  upon  them.    The  fact  of  the  escape  of  the  cattle  into  the 
pasture  becoming  known  to  the  quarantine  officers,  a  quarantine 
of  the  pasture  was  declared,  whereby  the  shipment  of  the  cattle 
was  prohibited,  except  in  compliance  with  the  general  quarantine 
regulations.     By  reason  of  tlie  quarantine  of  the .  pasture,  the 
plaintiff  alleges  that  she  was  prevented  from  shipping  the  beeif 
cattle  out  for  sale  in  the  spring  of  the  year,  and  that  she  had 
to  keep  them  until  in  the  fall,  and,  during  the  summer,  the  grass 
became  so  scarce  in  her  pasture  that  by  reason  of  its  being  over- 
crowded by  the  presence  of  thie  steers  that  were  there  she  lost  75 
head  of  cows  and  75  calves.    She  allges  some  other  consequences 
flowing  from  the  quarantine  of  her  pasture  which  inflicted  injury 
upon  her  more  or  less ;  but,  under  the  view  we  take  of  the  case, 
it  is  unnecessary  to  go  into  details  as  to  those  matters  of  result 
to  her. 

The  first  question  which  presents  itself  to  us  is:    Assuming 
that  the  defendant  raflroad  company  was  negligent  in  the  xnax^ 
ner  of  fastening  the  gate,,  and  that  it  was  required,  under  the 
niles  and  regulations  of  the  live  stock  commission^  to  take  notice 
that  the  cattle  being  carried  by  it  came  from  an  infected  terri- 
tory and  were  to  be  treated  as  infected  cattle  tmtil  the  law  and 
regulations  of  the  commission  were  complied  with,  then  was  the 
act  of  declaring  the  quarantine  against  plaintiff's  pasture  by  the 
officers  of  the  state  such  a  proximate  consequence  of  the  negli- 
gence of  the  defendant  as  to  make  it  liable  for  the  damage  ac- 
cruing therefrom?    The  railroad  company  should  be  held  liable 
for  all  injurious  ccMisequences  which  its  agent  could  have  foreseen 
as  a  result  of  the  escape  of  the  cattle  into  tihe  pasture  of  the 
plaintiff.    To  express  the  rule  in  a  different  form,  the  railroad 
company  should  be  held  liable  for  such  injuries  to  the  plaintiff 
as  were  the  natural  consequences  of  the  escape  of  the  cattle,  such 
as  ought  to  have  been  contemplated  as  the  result  of  «uch  escape. 
Gonzales  v.  Galvestwi,  84  Tex.  6,  19  S.  W.  284,  31  Am.  St. 
Rep.  17 ;  Railway  Co.  v.  Mussette,  86  Tex.  719,  26  S.  W.  1075, 
24LR.A.642. 
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The  f)laintiflf  alleges  that  her  damages  resulted  from  the  act 
of  the  live  stock  sanitary  commission  of  the  state  in  declaring 
a  quarantine  against  her  pasture,  because  those  cattle  from  below 
the  quarantine  line  had  escaped  into  that  pasture,  and  in  conse- 
quence of  the  declaration  of  quarantine  against  her  she  was 
unable  to  shfp  her  cattle  to  market  for  sale ;  besides  other  conse- 
quences that  she  alleges  to  have  flowed  from  the  quarantine.    We 
find  no  provision  of  the  law  which  created  the  live  stock  sanitar}- 
commission,  nor  any  rule  or  regulation  adopted  by  the  said  com- 
mission, which   forbids  the  shipping  of  cattle  from   a  pasture 
above  the  quarantine  line,  except  the  seventh  paragraph  of  the 
rules  published  by  the  commission,  which  declared  that  some 
pastures  lying  north  and  west  of  the  quarantine  line  were  in- 
fested with  the  "cattle  tick,"  and  that  cattle  so  infected  had  been 
in  those  pastures,  from  which  there  was  danger  in  driving  or 
shipping  from  such  pasture,  declaring  pastures  of  that  class  to 
be  infected  territory  and  subject  to  the  rules  prescribed  for  such 
territory.    The  commission  then  promulgated  the  following  rule 
to  govern  in  moving  cattle  from  such  pastures :    "It  is  therefore 
ordered  by  the  live  stock  sanitary  commission  that  from  this 
date  no  cattle  shall  be  moved,  shipped  or  driven,  transported  or 
otherwise  moved,  or  removed,  from  or  out  of  any  pasture  or 
pastures  lying  north  and  west  of  the  aforesaid  quarantine  line, 
when  such  cattle  are  infected  with  ticks,  and  that  from  this  date 
no  cattle  shall  be  moved  out  of  any  such  pastures  where  cattle 
in  said  pasture  or  pastures  have  been  infected  with  ticks  during 
the  year  1903  to  any  other  part  of  the  state  of  Texas  until  such 
cattle  have  been  inspected  by  an  inspector  of  this  commission 
and  found  free  from  ticks,  fever,  infection,  contagion  and  dis- 
ease, and  a  permit  given  therefor  by  this  commissioner  or  dipped 
as  required  in  rule  4."    The  language  used  clearly  limits  the  rule 
to  pastures  in  which  cattle  actually  infected  had  been  or  were 
then  running,  and  to  such  pastures  as  at  the  time  the  removal 
should  thereafter  be  effected  might  have  in  them  cattle  actually 
infected.    There  is  no  language  in  the  order  which  could  be  ap- 
plied to  a  case  like  this,  where  cattle  from  an  infected  territor}% 
but  not  themselves  infected  with  the  tick,  have  been  temporarily 
in  the  pasture,  but  then  removed,  leaving  no  infection  behind- 

It  may  be  true  that  under  the  authority  given  them  by  law 
the  live  stock  sanitary  commission  had  power  to  declare  a  quar- 
antine around  the  plaintiff's  pasture  for  the  reason  that  cattle 
from  infected  territory  had  been  therein ;  but,  in  order  to  make 
the  defendant  liable  for  the  bad  effects  of  the  quarantine,  the 
conditions  must  have  been  such  that  the  agent  of  the  defendant 
company  at  the  time  should  have  foreseen  that  the  quarantine 
would  be  declared  in  pursuance  of  the  provisions  of  the  rule. 
We  are  unable  to  see  how  any  man  looking  at  the  matter  from 
the  viewpoint  of  the  railroad  company  could  have  foreseen  that 
the  sanitary  commission,  or  any  of  its  officers,  under  the  rule 
quoted,  would  declare  a  quarantine  against  the  plaintiff's  pasture, 
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and  thereby  prevent  her  from  shipping  her  stock ;  and,  if  it  could 
not  have  been  foreseen  and  cannot  be  said  to  have  been  the  usual 
and  probable  result  of  the  conditions  produced  by  the  negligence 
of  the  defendant,  then  that  negligence  was  not  the  proximate 
cause  of  the  injury,  and  the  plaintiff  cannot  recover.  Scale  v. 
G.,  C.  &  S.  F.  Ry.  Co.,  65  Tex.  274,  57  Am.  Rep.  602. 
The  judgment  of  the  Court  of  Civil  Appeals  is  affirmed. 


MOORSHEAD  V.  UNITED  RyS.   Co.  OF  St.  LOUIS  Ct  ol. 

(Supreme  Court  of  Missouri,  Feb.  22,  1907.) 

[100  S.  W.   Rep.  611.] 

Street  Railroads — Leases — Ordinances. — A  municipal  ordinance  au- 
thorizing enumerated  street  railway  companies  and  their  successors 
and  assi{^s  to  severally  sell,  convey,  or  lease  their  property  rights, 
privileares,  and  franchises  to  any  of  the  companies  enumerated,  or 
to  a  company  designated  its  successors  and  assigns,  and  authorizing 
the  company  acquiring  the  .property  rights  and  franchises  of  the 
enumerated  companies  to  hold  the  same  during  the  term  of  the 
ordinance,  authorizes  a  purchaser  of  the  property  and  franchises  of 
the  enumerated  companies  to  lease  the  same  to  the  designated  com- 
pany without  the  special  consent  of  the  municipality,  notwithstand- 
ing Const,  art.  12,  §  20  [Ann.  St.  1906,  p.  309],  forbidding  a  street 
railway  transferring  its  franchise  without  first  obtaining  the  consent 
of  the  municipality. 

Same  —  Contracts  between  Companies — Construction — Creation  of 
Principal  and  Agent. — A  street  railroad  company  entered  into  a  con- 
tract with  another  street  railroad  company,  which  recited  that  the 
iormer,  in  consideration  of  the  covenants  of  the  latter,  leased  its 
railways,  etc.  '  The  contract  devested  the  former  company  of  the 
possession  and  use  of  its  properties  for  40  years  in  consideration  of 
a  specific  rent  to  be  paid  by  the  latter  company  and  the  performance 
of  other  duties  in  the  nature  of  rent,  and  provided  for  the  restoration 
of  the  property  to  the  former  at  the  end  of  that  term  and  for  re- 
entry if  the  latter  defaulted  in  the  performance  of  its  covenants 
^nrinjf  the  term.  The  contract  did  not  provide  that  the  latter  should 
conduct  the  business  in  the  name  or  for  the  benefit  of  the  former, 
except  as  in  so  far  as  the  former  was  benefited  by  the  consideration 
to  be  paid  by  the  latter.  Held  not  to  establish  an  agency,  whereby 
the  former  company  was  principal  and  the  latter  agent. 

Same— Creation  of  Partnership. — The  contract   did  not  make   the 
two  companies  partners. 
Same— Lease. — The  contract  was  a  lease. 

Same^ — A  contract  entered  into  by  one  street  railway  company 
^'Hh  another  street  railway  company  provided  that  in  consideration 
of  the  covenants  made  by  the  latter  company  the  former  leased  its 
railway  to  the  latter.     The  latter  company  agreed  to  pay  an  annual 
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rental,  to  operate  the  railway  of  the  former  at  its  own  expense  and 
make  the  necessary  repairs,  to  pay  all  the  floating  debts  of  the 
former,  together  with  assessments  of  all  kinds,  and  to  apply  all  money 
not  needed  for  current  liabilities  or  interest  turned  over  to  it  by  the 
former,  or  on  hand  at  the  date  of  the  lease,  or  received  by  the 
former  thereafter  from  the  rent  of  useless  property  to  the  improve- 
ment of  the  demised  property.  Held,  that  the  formei;  company  was 
not  bound  to  turn  over  to  the  latter  company  any  money  received 
by  the  former  from  any  source,  so  that  whatever  rent  the  latter  paid 
would  not  be  repaid  to  it. 

Same — Operation — Companies  and  Persons  Liable  for  Injuries.*— 
Since  Rev.  St  1899,  §  1187  [Ann.  St.  1906,  p.  1001],  expressly  author- 
izes a  street  railway  company  to  lease  its  property,  and  since  section 
4160  [Ann.  St.  1906,  p.  2252],  provides  that  when  technical  words 
having  a  peculiar  meaning  are  used  in  a  statute  they  shall  be  under- 
stood according  to  their  technical  import,  a  street  railroad  company 
leasing  its  property  and  franchises  to  another  street  railroad  com- 
pany is  not  liable  for  an  injury  to  a  passenger  resulting  from  the 
negligence  of  the  employees  of  the  latter  company;  the  word  "lease" 
importing  a  contract  by  which  one  person  devests  himself*  and  an- 
other person  takes  possession  of  property  for  a  term. 

In  Banc.    Appeal  from  St  Louis  Circuit  Court ;  O'Neill  Ryan, 

Action  by  Katie  A.  Moorshead  against  the  United  Railways 
Company  of  St.  Louis  and  others.  From  an  order  sustaining  a 
motion  filed  by  defendant  United  Railways  Company  for  a  new 
trial  after  verdict  for  plaintiff,  she  appealed  to  the  St.  Louis 
Court  of  Appeals.  The  order  was  affirmed  (96  S.  W.  261), 
and  the  case  certified  to  the  Supreme  Court  on  the  ground  that 
the  majority  opinion  was  opposed  to  the  opinion, of  the  Supreme 
Court  in  Markey  v.  Louisiana  &  M.  R.  R.  Co.,  185  Mo.  348, 84 
S.  W.  61.    Affirmed. 

R.  P.  &  C.  B.  Williams,  Geo.  Safford,  Geo.  H.  Shields,  Thos. 
T.  Fauntleroy,  and  Shepard  Barclay,  for  appellant. 
Boyle  &  Priest  and  Edward  T.  Mtller,  for  respondents. 

Graves,  J.  The  contention  involved  in  this  case  is  one  of  much 
interest.  Just  what  may  be  involved,  more  than  the  case  under 
consideration,  we  have  no  means  of  knowing ;  but  there  are,  no 
doubt,  a  number  of  cases  dependent  upon  the  views  of  this  court 
in  this  case.  As  we  gather  it,  the  question  of  the  liability  of  the 
defendant  United  Railways  Company  has  been  up  before  four 

♦For  the  authorities  in  this  series  on  the  question  whether  a  lessor 
railroad  is  liable  for  its  lessee's  negligence,  see  foot-notes  appended 
to  Pickens  v.  Georgia  R.  &  B.  Co.  (Ga.),  21  R.  R.  R.  96,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  96;  foot-notes  appended  to  Franklin  v.  Atlanta, 
etc.,  Ry.  Co.  (S.  Car.),  20  R.  R.  R.  563,  43  Am.  &  Eng.  R.  Cas.,  N.  S. 
563;  foot-notes  appended  to  Hamiltqn  v.  Louisiana  &  N.  W.  R.  Co. 
(La.),  20  R.  R.  R,  506,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  506;  foot-notes 
appended  to  Chicago  Term.  Transfer  Co.  v.  Vandenberg  (Ind),  i' 
R.  R.  R.  740,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  740. 
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federal  judges,  and  all  of  the  several  divisions  of  the  circuit  court 
of  the  city  of  St.  Louis.  In  each  case  the  exact  question  as  to 
the  character  of  the  written  instrument  involved  in  this  case  was 
an  issue.  The  four  federal  judgies  as  well  as  the  judges  of  the 
St  Louis  circuit  court,  with  the  exception  of  two,  have  held  that 
there  was  no  liability  so  far  as  the  United  Railways  Company  is 
concerned.  So  much  for  the  previous  history  of  the  question 
involved  in  this  controversy. 

This  particular  case  comes  here  from  the  St.  Louis  Court  of 
Appeals,  owing  to  a  minority  opinion  and  a  certification  of  the 
case  under  the  Constitution,  on  the  ground  that  the  majority 
opinion  was  opposed  to  the  opinion  of  this  court  in  Markey  v. 
Railroad,  185  Mo.  348,  84  S.  W.  61.  The  principal  majority 
opinion  by  that  court  was  rendered  by  Goode,  J.,  which  was  con- 
curred in  by  Norton!,  J.,  in  a  separate  opinion.  The  dissenting 
opinion  is  by  Bland,  P.  J.  The  magnitude  of  the  issue  as  eflFect- 
in|^  this  and  other  similar  cases  has  admonished  us  to  a  thorough 
investigation  of  the  case  and  statutory  law  tending  to  throw 
light  upon  the  issue.  Each  of  the  opinions  of  the  several  judges 
of  the  St.  Louis  Court  of  Appeals  bear  the  ear-marks  of  thorough 
investigation  and  an  able  attempt  to  reconcile  the  case  law.  Here 
it  will  be  well  to  say  that  the  judges  of  the  St.  Louis  Court  of 
Appeals,  while  differing  upon  other  questions  in  the  case,  all 
9ptt  that  the  instrument  in  writing  involved  in  this  case  is  a 
l^se,  and  in  this  we  think  they  are  correct.  The  analysis  of  the 
case,  both  as  to  facts  and  law,  is  so  thoroughly  made  by  Goode, 
J.  (96  S.  W.  261,  119  Mo.  App.  541),  that  we  adopt  his  opinion 
as  the  opinion  of  this  court,  save  that  we  desire  to  add  thereto, 
the  full  text  of  the  learned,  and  to  our  mind,  unanswerable  state* 
ment  of  the  law  of  this  case  contained  in  2  Elliott  on  Railroads, 
§  469.  Judge  Goode's  opinion  has  but  a  short  excerpt.  The 
language  of  the  text-writer  is  as  follows: 

**Our  opinion  is  that  where  the  lease  is  executed  under  the 
provisions  of  a  statute,  in  accordance  with  its  requirements,  is 
made  to  a  company  having  authority  to  accept  it,  and  is  made  in 
good  faith  and  n6t  for  the  purpose  of  transferring  duties  or 
(^ligations  to  an  irresponsible  party,  the  lessor  company  is  not 
liable  for  injuries  caused  by  the  negligence  of  the  lessee  and  not 
attributable  to  a  breach  of  any  public  duty  of  the  company  that 
^ecuted  the  lease.  It  must  be  assumed  that  in  granting  the  au-> 
thority  to  execute  a  lease  the  Legislature  had  in  mind  former 
statutes  as  well  as  the  established  rules  of  the  common  law. 
When  power  to  execute  a  lease  is  conferred  upon  a  corporation, 
the  Legislature  must,  in  the  absence  of  countervailing  language, 
be  deemed  to  intend  to  authorize  the  execution  of  such  an  in* 
strament  as  the  established  law  regards  as  a  lease.  The  law 
enters  as  a  silent  factor  into  every  contract,  and  hence  of  every 
lease  it  is  an  important  element.  The  legal  effect  of  a  lease  is 
to  transfer  for  a  prescribed  period  of  time  the  possession  and 
control  of  the  property  to  the  lessee.     In  authorizing  the  ex- 
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ecution  of  a  lease  the  Legislature  grants  the  right  to  execute 
and  carry  into  eflfect  such  an  instrument  as  divests  the  lessor 
of  possession  and  control,  and  places  it  in  the  lessee  to  the  ex- 
clusion of  the  lessor.    The  possession  of  the  party  is  excluded, 
and  that  of  the  other  is  made  complete  by  the  legislative  sanc- 
tion.   If  a  sale  is  made  under  valid  legislative  authority  the  ccan- 
pany  that  acquires  the  property  acquires  an  exclusive  right  and 
interest,  and  lessee  by  virtue  of  the  lease  acquires  a  similar  right 
so  far  as  possession,  control,  and  management  are  concerned, 
for  the  term  for  which  the  property  was  leased.     It  cannot  be 
doubted  that  a  statute  conferring  general  authority  to  sell  means 
a  complete  and  effective  sale,  and  upon  the  same  principle  it 
must  be  concluded  that  the  power  to  lease,  unless  qualified  and 
limited  by  statute,  is  a  power  to  make  a  complete  and  effective 
lease.    A  complete  and  effective  lease  certainly  vests  the  right  of 
possession,  control,  and  management  in  the  lessee,  since  no  other 
effect  can  be  assigned  such  a  lease  without  a  direct  and  palpable 
violation  of  long  and  well  established  principles  of  law.    The 
lessor  company  does  no  wrong  in  executing  a  lease  which  the 
law  of  the  land  gives  it  full  power  to  execute,  so  that  in  ex- 
ecuting the  lease  there  is  no  improper  motive,  no  illegal  act,  nor 
any  wrongful  attempt  to  escape  a  duty.    In  granting  authority 
to  lease  the  Legislature  empowers  the  lessor  company  to  transfer 
the  duty  of  operating  the  road  to  the  lessee,  and  in  doing  what 
the  Legislature  authorizes  no  rule  of  public  policy  is  violated 
It  is,  indeed,  inconceivable  that  there  can  be  a  violation  of  a 
rule  of  public  policy,  where  the  act  done  by  a  party  is  done  under 
a  legislative  enactment  and  in  accordance  with  its  provisions. 
The  cases  which  hold  the  lessor  liable,  although  the  lease  is  an 
authorized  one,  upon  the  ground  that  there  must  be  an  express 
exemption  from  liability  in  order  to  exonerate  the  lessor,  con- 
cede, what  could  not  be  denied  without  leaving  the  domain  of 
reason,  that  the  Legislature  may  by  express  enactment  exonerate 
the  lessor,  so  that,  even  upon  that  theory  (which  we  believe  to  be 
unsound)  the  question,  at  bottom,  is  one  of  statutory  construc- 
tion.   The  courts  which  assert  the  theory  mentioned  assume  that 
in  granting  authority  to  lease  the  Legislature  granted  something 
less  than  an  authority  to  lease.    We  believe  that  the  only  theory 
that  can  be  defended  on  principle  is  that  in  granting  authority 
to  execute  a  lease  the  Legislature  conferred  authority  to  execute 
an  effective  instrument  with  all  the  qualities  and  incidents  with 
which  the  law  invests  a  lease*    If  this  be  true,  then  the  lease  does 
transfer  possession  and  control  from  the  one  party  to  the  other 
for  the  term  of  the  lease,  and  the  rights  and  obligations  of  the 
parties  are  such,  and  such  only,  as  the  law  annexes  to  the  rela- 
tion of  lessor  and  lessee.    For  negligence  in  managing  and  using 
the  demised  premises  the  lessor  is  not  responsible.    If  it  has  per- 
formed its  duty  in  constructing  tracks  and  necessary  structures 
it  cannot  be  held  responsible  for  the  negligence  of  the  lessee  in 
employing    incompetent    servants,   or   in   negligently   handling 
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trains,  or  in  negligently  overloading  cars,  or  in  negligently  failing 
to  provide  a  sufficient  number  of  persons  to  manage  trains,  or 
for  any  negligence  which  relates  solely  to  the  mode  of  operating 
the  leased  road." 

In  our  judgment  there  is  no  conflict  between  the  opinion  of 
Goode,  J.,  supra,  and  the  opinion  of  this  court  m  the  cause  of 
Markey  v.  R.  R.,  185,  Mo.  348,  84  S.  W.  61.  The  Markey  Case 
was  grounded  upon  the  statute  of  this  state,  which  authorized 
domestic  railway  companies  to  lease  their  roads  to  foreign  rail- 
way companies,  but  which  statute  expressly  provides  that  the 
le>sor  should  remain  liable.  Such  is  not  the  case  at  bar,  and 
such  is  not  the  statute  under  review.  The  Markey  Case,  supra, 
in  no  way  conflicts  with  the  views  of  the  law  expressed  by  Goode, 
J.,  supra. 

We  therefore  affirm  the  judgment  of  the  circuit  court.  All 
concur. 


McKERAIX  &  MURCHISON  V.  ATI.ANTIC  COAST  LiNE  R.  Co. 
(Supreme  Court  of  South  Carolina,  March  19,  1907.) 

[56   S.    E.    Rep.   965.] 

Carriers — ^Freight — Failure  to  Deliver. — ^Where  a  carrier  fails  to  de- 
liver a  part  of  a  shipment  of  freight,  and  the  part  not  delivered  is 
necessary  to  make  the  whole  shipment  effective,  it  is  a  failure  to 
deliver  the  whole. 

Same-^Delay  in  Delivery — ^Damages.* — In  an  action  for  delay  in 
transporting  merchandise,  the  damage  is  the  depreciation  in  the 
market  value  of  the  goods  at  the  time  and  place  they  should  have 
been  delivered  and  the  market  value  in  the  condition  delivered  at  the 
time  and  place  of  delivery  or  tender,  with  any  expense  caused  by 
such  delay. 

Same— Notice.* — ^Where,  after  freight  was  shipped,  the  shipper  noti- 
fied the  carrier  that  it  was  intended  for  a  particular  purpose  and  was 
required  in  a  limited  time,  it  is  not  such  notice  as  would  render  the 
carrier  liable  for  special  damages  for  failure  to  deliver  promptly. 

Appeal  from  Common  Pleas  Circuit  Court  of  Marion  County; 
Gage^Judge. 

*^or  the  authorities  in  this  series  on  the  subject  of  the  measure 
and  elements  of  damages  recoverable  for  loss  or  injuries  from  delay 
in  transportini?  freight,  see  foot-notes  appended  to  Baltimore  &  O. 
^  Co.  V.  Whitehill  (Md.),  22  R.  R.  R.  176,  45  Am.  &  Eng.  R.  Cas., 
•V  S.,  176;  foot-notes  appended  to  Chesapeake  &  O.  Ry.  Co.  v.  Stock 
«  Sons  (Va.),  22  R.  R.  R.  31,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  31;  foot- 
notes appended  to  Choctaw,  etc.,  R.  Co.  v.  Jacobs  (Okla.),  21  R.  R. 
K.  761,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  761;  foot-notes  appended  to 
I'linois  Cent.  R.  Co.  v.  Holt  (Ky.),  21  R.  R.  R.  455,  44  Am.  &  Eng. 
^-  Cas.,  N.  S.,  455;  foot-notes  appended  to  Yazoo,  etc.,  R.  Co.  v, 
Christmas  (Miss.),  21  R.  R.  R.  451,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
^J>1;  foot-notes  appended  to  Turner  v.  Southern  Ry.  (S.  Car.),  21 
K  R-  R.  288,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  288'. 
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Action  by  McKerall  &  Murchison  against  the  Atlantic  Coa5t 
Line  Railroad  Company.  From  an  order  of  the  circuit  court, 
affirming  a  judgment  of  the  magistrate,  defendant  appeals.  Re- 
versed. 

Montgomery  &  Lide,  for  appellant. 
M,  C.  Woods,  for  respondent 

Jovits,  J.  The  plaintiffs  sued  defendant  company  in  a  mag- 
istrate court  for  $78  damages  alleged  to  have  been  sustained  by 
reason  of  delay  in  the  transportation  of  a  gasoline  engine  and 
shafting,  and  recovered  judgment  for  the  full  amount  claimed, 
which  was  affirmed  by  the  circuit  court. 

The  testimony  tended  to  show  that  the  Pennsylvania  Railroad 
Company,  on  October  5,  1905,  issued  a  bill  of  lading  at  Borden- 
town,  N.  J.,  for  one  gasoline  engine  and  one  bundle  of  shafting, 
consigned  to  plaintiff  at  Marion,  S.  C.  Defendant's  transfer  clerk, 
at  Columbia,  S.  C,  received  a  shipment  for  plaintiffs  on  October 
18th,  and  shipped  same  on  October  20th  to  Marion.    The  engine 
arrived  at  Marion  on  October  23d  or  24th,  and  notice  was  given 
to  plaintiff,  and  about  three  weeks  or  a  month  later  the  shafting 
arrived,  and  notice  was  given  to  plaintiff.    It  usually  requires 
from  10  to  12  days  to  transport  freight  from  New  Jersey  to 
Columbia,  S.  C„  and  2  days  from  Columbia  to  Marion.    On  Oc- 
tober 7,  1905,  plaintiff  presented  the  bill  of  lading  to  defendant's 
agent  at  Marion  and  made  inquiry  as  to  the  articles,  and  was  in- 
formed that  it  would  require  about  10  days  for  the  shipment  to 
arrive.     Plaintiff  testified  that  he  told    defendant's    agent    at 
Marion,  before  the  arrival  of  the  engine  and  shafting,  that  he 
wanted  the  engine  and  shafting  for  a  boat  right  away,  and  would 
have  to  order  another  outfit,  which  he  did ;  the  last  ordered  outfit 
arriving  before  or  about  the  time  of  the  first     The  articles  in 
question  were  delivered  to  plaintiffs  in  good  condition  and  were 
placed  in  their  storeroom,  packed  up.     Plaintiffs  testified  that 
the  cash  price  of  the  goods  was  $78.15,  that  the  articles  were 
not  in  their  line,  were  of  no  value  to  them,  were  a  dead  loss  to 
them,  that  the  shafting  was  worth  $5,  that  no  effort  had  been 
made  to  dispose  of  the  goods,  and  that  the  order  was  a  special 
one  for  J.  D.  Murchison,  one  of  the  plaintiffs. 

1.  The  first  exception  alleges  error  in  affirming  the  refusal  of 
the  magistrate  to  instruct  the  jury  that  if  defendant  is  not  liable 
for  delay  in  delivering  the  engine,  but  is  liable  for  delay  in  de- 
livering the  shafting,  that  only  damages  for  delay  in  delivering 
the  shafting  could  be  recovered.  'Hie  circuit  judge  properly 
sustained  the  ruling  of  the  magistrate,  as  the  request  to  charge 
did  not  meet  the  view  that  the  engine  and  shafting  constituted 
a  whole,  and  a  failure  to  deliver  a  part  is  a  failure  to  deliver  the 
whole,  if  the  part  is  necessary  to  make  the  whole  effective. 

2.  The  magistrate  charged  the  jury  that  "the  measure  of  dam- 
ages is  the  difference  in  the  value  of  the  goods  to  plaintiffs  when 
they  should  "have  arrived  and  wheij  they  did  arrive;  in  other 
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words,  if  the  defendant  has  been  negligent,  what  plaintiffs  have 
lost  owing  to  such  negligence.     Value  *of  a  thing  is  what  one 
can  get  for  it  in  the  market,  or  what  it  may  be  worth  to  him 
otherwise  if  he  does  not  care  to  sell  it."    The  circuit  court  sus* 
tained  this  charge,  and  the  secoild  exception  alleges  error  ( 1 )  in 
making  the  value  of  the  goods  to  plaintiff  only  the  standard  of 
ccKnparison,  instead  of  the  market  value;  (2)  in  that  the  market 
value  of  the  goods  cannot  be  disregarded  because  a  party  might 
not  wish  to  sell.     The  true  measure  of  damages  for  negligent 
delay  in  the  transportation  of  a  merchantable  article  is  the  de« 
preciation  in  the  market  value  of  the  goods  at  the  time  and  place 
they  should  have  been  delivered,  and  the  market  value  according 
to  their  condition  at  the  time  and  place  of  actual  delivery  or 
tender,  together  with  any  reasonable  loss  or  expenses  directly 
or  proximately  caused  by  said  delay.     Nettles  v.  Railroad  Co., 
7  Rich.  Law,  190,  62  Am.  Dec.  409 ;  6  Cyc.  450,  525.    The  charge 
was  not  in  harmony  with  the  above  rule,  as  the  mind  of  the  jury 
was  directed  to  the  value  of  the  goods  to  plaintiff,  and  not  the 
market  value,  as  the  standard  of  comparison.    The  charge  was 
harmful,  in  view  of  the  testimony  that  the  goods  were  delivered 
in  good  condition,  and  there  was  no  evidence  to  show  any  real 
depreciation  in  the  market  value  of  the  articles,  and  no  effort 
was  made  to  dispose  of  them.    If  there  was  no  market  for  such 
articles  in  Marion,  plaintiffs  should  have  made  reasonable  effort 
to  dispose  of  them  in  some  other  place,  in  which  case  all  reason- 
able expense  of  transportation  and  sale  would  have  been  deducted 
from  the  price  obtained.    This  does  not  conflict  with  Turner  v. 
So.  Ry.,  75  S.  C.  58,  54  S.  E.  825,  in  which  the  rule  as  to  measure 
of  damages  for  an  entire  loss  of  personal  baggage  is  stated  to 
be,  not  necessarily  the  market  value,  but  the  value  of  such  prop- 
erty for  the  use  6t  the  owner.    The  present  case  relates  to  delay 
in  shipment  of  a  commercial  article.     This  practically  disposes 
of  the  third  exception  also. 

3.  The  circuit  court  held,  further,  that  plaintiff's  order  "was 
a  special  order"  for  a  boat  outfit,  "was  an  emergency  order,  and 
pending  the  arrival  of  the  goods  the  plaintiff  made  a  duplicate 
order,  and  the  goods  last  ordered  arrived  before  the  first  ordered. 
When  the  goods  first  ordered  did  arrive,  the  plaintiffs  had  no 
use  for  them.     They  were  of  no  value."    The  appellant  by  its 
fourth  and  fifth  exceptions  contends  that  the  circuit  court  has 
thus  allowed  plaintiffs  special  damages  in  the  absence  of  allega- 
tions or  proof  necessary  to  sustain  special  damages.     The  rule 
as  to  special  damages  has  recently  been  frequently  announced 
to  be  that,  in  order  to  recover  such  damages,  the  plaintiff  must 
allege  and  prove  notice  to  the  carrier  of  the  special  circum- 
stances.   Milhous  V,  Atlantic  Coast  Line,  75  S.  C.  355,  55  S. 
E.  764.  and  cases  there  cited.     The  damages  allowed  in  this 
case  appear  to-  have  been  based  upon  .the  special  circumstance 
that  when  the  goods  arrived  plaintiffs  had  no  use  for  them  in 
^heir  business,  because  of  the  fact  that  another  boat  outfit  had 
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been  ordered  and  received,  and  therefore  falls  under  the  class 
of  special  damages.  The  rule  requires  that  notice  of  the  spe- 
cial circumstances  must  ordinarily  be  given  the  carrier  at  the 
time  of  the  contract  for  transportation,  in  order  to  bring  such 
damages  within  the  contemplatibn  of  the  parties.  There  was 
no  evidence  of  such  notice  in  this  case.  "Subsequent  notice, 
however,  of  the  effect  of  the  further  delay  after  the  goods  should 
have  been  delivered,  may  render  the  carrier  liable  for  damages  ac- 
cruing after  that  time  by  reason  of  negligence  in  not  tracing  and 
finding  the  goods."  6  Cyc.  450,  and  cases  cited.  But  plaintiffs' 
case  is  not  based  upon  such  negligence,  and  the  agent  at  Marion 
testified  that  he  did  all  he  could  to  trace  the  goods.  Hence 
these  exceptions  are  sustained. 

The  last  exception  assigns  error  in  sustaining  the  magistrate 
in  permitting  the  witness  J.  D.  Murchison  to  state,  over  ob- 
jection, the  expression  of  opinions  of  E.  Boney,  station  agent 
for  defendant,  as  to  when  the  goods  in  question  would  arrive  and 
as  to  when  claim  for  damages  should  be  filed.  As  this  case  does 
not  involve  any  question  as  to  the  time  when  claim  for  damages 
should  be  filed,  and  as  the  witness  Boney  himself  testified  that  it 
usually  required  10  or  12  days  for  arrival  in  Marion  of  a  ship- 
ment from  New  Jersey,  we  do  not  consider  that  the  exception 
raises  any  material  question. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 


Webb  v,  Ati^antic  Coast  Line  R..  Co. 

(Supreme  Court  of  South  Carolina,  Feb.  28,  1907.) 

[56  S.  E.  Rep.  954.] 

Carriers  —  Baggage  —  Delay   in    Delivery  —  Action  —  Damages.*  — 

Where,  in  an  action  against  a  carrier  by  a  traveling  salesman  for 
delay  in  delivery  of  a  trunk,  the  complaint  alleged  that,  by  disregard 
of  plaintiff's  rights,  and  through  willful  negligence  in  returning  the 
trunk,  plaintiff  was  not  able  to  sell  any  dry  goods,  thereby  causing 
him  inconvenience  and  loss  of  time  and  business,  an  objection  that 
such  allegations  relate  to  special, » remote,  and  speculative  damages, 
not  in  contemplation  of  the  parties,  is  not  well  founded. 

Same — Punitive  Damages.! — Any  willful  or  wanton  failure  to  trans- 
port baggage  with  reasonable  dispatch  is  a  willful  and  wanton  v-iola- 
tion  of  a  public  duty,  authorizing  punitive  damages. 

Same — Evidence. — In  an  action  against  a  railroad  for  delay  in  de- 
livering baggage  of  a  traveling  salesman,  whereby  he  was  unable  to 
sell  goods,  evidence  that  the  time  of  the  year  was  that  in  which  such 
business  was  most  active  was  admissible. 


*See  preceding  case,  and  foot-note. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
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Trial — ^Remarks  of  Court. — ^Where  the  circuit  judge  in  his  remarks, 
in  admitting  evidence  for  plaintiff,  merely  stated  that  plaintiff  was 
not  traveling  for  his  health,  etc.,  which  was  a  fact  defendant  could 
not  fail  to  infer  from  the  fact  that  plaintiff  was  traveling  as  a  sales- 
man with  a  sample  trunk,  an  objection  thereto  was  without  merit. 

CarrierB — Delivery  of  Baggage — Delay — ^Damages. — Punitive  dam- 
ages, in  an  action  for  delay  in  delivery  of  baggage,  are  recoverable 
where  the  negligence  is  so  gross  and  reckless  as  to  assume  the  nature 
of  wantonness  and  willfulness. 

Same* — ^Where  there  was  a  delay  of  four  days  in  the  transportation 
of  a  trunk  caused  by  three  separate  and  distinct  acts  of  negligence 
on  the  part  of  the  carrier,  it  authorized  punitive  damages. 

Appeal  from  Common  Pleas  Circuit  Court  of  Clarendon 
County ;  Gary,  Judge. 

Action  by  W.  L.  W^bb  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

The  words  inclosed  in  brackets  are  the  parts  the  circuit  judge 
refused  to  strike  out  on  motion: 

**The  plaintiff  above  named,  complaining  of  the  above-named 
defendant,  alleges:  (1)  That  the  defendant  is,  and  was  at  the 
times  hereinafter  mentioned,  a  corporation  and  common  car- 
rier doing  business  under  the  laws  of  this  state,  and  maintained 
depots  for  receiving  passengers  and  baggage  for  transportation, 
at  Florence  and  Manning,  both  in  said  state.  (2)  That  the 
plaintiff  is  a  commercial  traveler  and  sells  dry  goods  anS  notions 
from  a  large  house  in  the  city  of  Richmond,  in  the  state  of  Vir- 
^nia ;  that  the  larger  portion  of  his  sales  consists  of  dry  goods ; 
and  that  he  carries  with  him  from  place  to  place,  while  on  the 
road,  for  the  purpose  of  selling  goods,  several  large  trunks,  con- 
taining samples,  which  are  necessary  for  him  to  have  in  the 
transaction  of  his  business  as  a  salesman  of  dry  goods  and  no- 
tions aforesaid.  (3)  That  on  the  7th  day  of  February,  A.  D. 
1905,  the  plaintiff,  who  was  then  at  Florence,  on  one  of  his 
regular  trips  for  the  sale  of  goods,  made  application  to  defend- 
ant's baggage  agent  at  Florence  aforesaid  to  check  his  baggage, 
consisting  of  several  trunks  and  one  telescope,  containing  his 
samples  aforesaid,  to  Manning,  on  defendant's  road;  that  he 
requested  said  agent  to  check  his  said  baggage  via  Lanes,  that 
being  the  quickest  and  most  convenient  route  to  go  from  Flor- 
ence to  Manning  aforesaid ;  that  he  told  said  agent  he  was  going 
to  Manning  by  that  route,  by  the  first  passenger  train,  and  that 

the  said  agent  knew  that  said  trunks  contained  samples,  and  that 

^~~~^"^^"^"^~^"^"— ■^■~^^^^^~~"'""""^"^^^"^^^^"^^^"^~~^~~"~^^"^^~^~^^"^^^^^^^"~^"^^"~^^^^^"^~"'"~^^^^^^^^~^~"~"^^^ 

recover  punitive  or  exemplary  damag^es  for  wrongs  to  passengers,  see 
foot-notes  appended  to  Milhouse  v.  Southern  Ry.  (S.  Car.),  21  R.  R. 
R.  734,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  734;  Tennessee  Cent.  R.  Co.  v. 
Brashcr's  Guardian  (Ky.),  21  R.  R.  R.  410,  44  Am.  &  Eng.  R.  Cas., 
X-  S.,  419;  foot-notes  appended  to  Tucker  v.  Southern  Ry.  Co.  (S. 
Car.),  21  R.  R.  R.  135,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  135. 
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it  was  necessary  for  him  to  have  them  alongf  with  him  for  the 
sale  of  goods  in  his  regular  business,  and  that  any  delay  or  dam- 
age to  said  sample  trunks  would  cause  him  delay  and  damage 
in  his  business ;  that  he  paid  said  baggage  agent  the  charges  for 
the  excess  baggage  over  and  above  what  he  was  entitled  to  carr>' 
by  virtue  of  being  a  passenger,  which  the  said  agent  accepted, 
and  the  said  defendant  company  thereby  contracted  to  give  him 
quick  and  safe  transportation  of  both  himself  and  his  baggage, 
and  thereby  became  responsible  for  any  loss,  delay,  or  damage 
to  said  baggage ;  and  that  the  said  agent  gave  him  a  certain  bag- 
gage .check,  which  read :     'Atlantic  Coast  Line  Railroad  Com- 
pany, 293  via  Lanes  Manning,  86739/     (4)  That  he  boarded 
defendant's  first 'regular  passenger  train  leaving  Florence  and 
going  to  Lanes,  and  paying  his  regular  fare  went  to  Lanes :  and 
the   next   morning   he  boarded   defendant's   regular  passenger 
train  passing  Lanes  and  going  to  Manning,  and,  paying  his  regu- 
lar fare,  went  to  Manning.     (5)  That  when  he  arrived  at  Man- 
ning aforesaid,  and  presented  his  check  to  defendant's  agent  at 
said  station,  for  the  delivery  of  said  baggage,  defendant's  agent 
at  Manning  did  not  deliver  all  of  said  baggage;  and  he  was  in- 
formed by  said  agent  that  all  of  said  baggage  had  not  arrived. 
Defendant  through  and  by  the  gross  negligence  and  gross  care- 
lessness of  its  agents  on  its  train  or  at  its  depots,  and  without 
regard  to  the  urgency,  the  necessity,  or  the  importance  of  plain- 
tiff having  said  baggage  alcmg  with  him  [and  in  utter  disregard 
of  plaintiff's  rights],  had  caused  one  of  plaintiff's  said  sample 
trunks,  the  same  being  a  large  one,  and  the  one  containing  all  of 
his  samples  of  dry  goods,  to  be  transported  to,  or  carried  and 
delayed  at,  some  point  unknown  to  the  plaintiff  [and,  through 
■defendant's   wanton  and   willful  Ineg^ligence,   carelessness,  and 
recklessness  in  not  returning  plaintiff's  said  trunk],  the  same 
was  delayed  and  kept  by  the  defendant  several  days,  and  not 
delivered  to  him  until  the  13th  day  of  February.     (6)  That  he 
made  repeated  applications  to  defendant's  agent  at  Manning  for 
his  said  trunk,  containing  all  of  his  dry  ^oods  samples,  to  be 
delivered  to  him,  which  was  not  done,  and  he  was  forced  to  re- 
main in  Manning  several  days,  and  incur  the  expense  of  extra 
hotel  bills  [and  was  not  able  to  sell  any  dry  goods  in  consequence 
of  said  delay],  and  was  prevented  from  proceeding  on  his  regular 
business  trip  for  several  days   [thereby  causing  him  great  an- 
noyance and  inconvenience,  and  causing  him  to  lose  much  time 
and  (from  his)  business],  and  to  incur  much  expense,  to  his 
ilamage  $150.    Wherefore  the  .plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  $150  damages,  and  for  costs." 

/.  T,  Barron  and  Wilson  &  Du  Rantj  for  appellant. 
/.  H.  Lesesne,  for  respondent. 

Woods,  J.  The  plaintiff,  a  traveling  salesman,  brought  thi^ 
action  for  damages,  actual  and  punitive,  alleged  to  have  accrued 
from  delay  in  the  delivery  of  a  trunk  of  sample  dry  goods,  re- 
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ceived  by  the  defendant  at  Florence,  S.  C,  as  baggage  to  be 
carried  to  Manning,  S.  C,  and  recovered  judgment  for  $125. 

1.  On  motion-  of  the  defendant,  the  circuit  judge  struck  out 
certain  allegations  of  the  complaint  as  irrelevant  and  redundant, 
but  refused  to  strike  out  other  allegations,  and  this  refusal  is 
xade  the  first  ground  of  appeal.  The  allegations  which  the 
circuit  judge  refused  to  strike  out  are  marked  by  brackets  in 
the  complaint  as  reported,  but  their  significance,  as  well  as  the 
point  involved,  will  be  understood  from  the  allegations  theni^ 
selves,  without  setting  out  in  detail  here  the  connection  in  which 
they  were  used.  They  are:  "And  in  utter  disregard  of  plain- 
tiff's rights,"  "And  through  defendant's  wanton  and  willful 
negligence,  carelessness,  and  recklessness  in  not  returning  plain- 
tiff's said  trunk."  "And  was  not  able  to  sell  any  dry  goods  in 
consequence  of  the  delay."  "Thereby  causing  him  annoyance 
and  inconvenience,  and  causing  him  to  lose  much  time  and  busi- 
ness." There  is  no  ground  for  the  objection  that  these  allega- 
tions related  to  damages,  "special,  remote,  and  speculative,"  not 
in  th^  contemplation  of  the  parties  when  the  trunk  was  checked. 
The  complaint  charges  "that  the  said  agent  knew  that  said  trunks 
contained  samples,  and  that  it  was  necessary  for  him  to  have 
them  along  widi  him  for  the  sale  of  goods  in  his  regular  business, 
and  that  any  delay  or  damage  to  said  sample  trunks  would  cause 
him  delay  or  damage  in  his  business."  Knowledge  of  the  tnmk 
being  a  salesman's  trunk  of  samples  taken  with  him  on  a  business 
trip  included  knowledge  that»  delay  in  its  delivery  would  result 
in  interruption  of  his  business  and  loss  of  time  and  custom.  The 
case  therefore  falls  entirely  out  of  the  principle  of  Wehman  v.. 
Railway,  74  S.  C.  296,  54  N.  E.  360,  and  Weaier  &  White  v. 
Railway,  71  S.  C.  211,  50  S.  E.  789. 

2.  In  changing  the  words  "and  business"  to  "from  his  busi- 
ness," tile  circuit  judge  did  nothing  more  than  make  the  com- 
plaint consistent  in  all  of  its  parts  after  certain  portions  had 
been  stricken  out. 

3.  The  position  that  punitive  damages  cannot  be  recovered  in 
an  action  of  this,  sort  is  equally  untenable.  Cases  like  this  stand 
on  a  very  different  footing  from  ordinary  actions  against  a  party 
owing  no  duty  to  the  public  for  damages  for  a  tort  founded  on 
contract — such  for  example  as  an  action  of  deceit.  The  defend- 
ant is  a  public  service  corporation.  Those  having  baggage  to 
transport  have  no  choice,  and  must  of  necessity  intrust  it  to  a 
common  carrier.  The  common  carrier  must  take  and  transport 
|t  with  reasonable  dispatch,  not  only  by  reason  of  an  express  or 
implied  contract  fo  do  so,  but  as  a  duty  iii  the  proper  discharge 
qf  which  the  public  is  concerned.  Hence,  any  willful  or  wanton 
failure  to  transport  baggage  with  reasonable  dispatch  is  not 
only  a  breach  of  contract,  but  a  willful  and  wanton  violation  of  a 
pnbiic  duty  of  great  concern  to  the  people  at  large.  The  injury 
liable  to  come  to  the  public  from  the  toleration  of  acts  of  wanton 
violence  or  wrong  is  perhaps  the  main  basis  for  the  allowance 
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of  punitive  damages  in  any  case.  Few  cases  are  to  be  found 
where  punitive  damages  have  been  discussed  or  allowed  for  the 
willful  or  wanton  failure  to  deliver  baggage,  but  we  have  found 
no  case  where  they  have  been  held  not  recoverable.  Gary  z/.  Kx- 
press  Co.  (Tex.  Civ.  App.),  40  S.  W.  845;  Railway  v,  Lyon, 
123  Pa.  140,  16  Atl.  607,  2  L.  R.  A.  489,  10  Am.  St.  Rep.  517; 
Stricker  v.  Leathers,  68  Miss.  803,  9  South.  821,  13  L.  R.  A.  600. 

4.  The  alleged  errors  in  the  admission  of  testimony  furnish  no 
sufficient  basis  for  the  reversal  of  the  judgment.  The  plaintiff 
proved  without  objection  his  average  yearly  earnings  and  ex- 
penses, and  interruption  of  his  business  for  five  days  in  conse- 
quence of  the  defendant's  failure  to  deliver  his  trunk  promptly. 
It  is  within  the  knowledge  of  all  men  that  there  are  seasons 
6i  activity  and  of  inactivity  in  all  lines  of  wholesale  mercantile 
business,  and  there  could  certainly  be  no  reversible  error  in  al- 
lowing the  plaintiff  to  prove  his  two  periods  of  activity,  because 
knowledge  by  the  defendant  that  the  plaintiff  was  a  traveling 
saleman  imported  knowledge  of  periods  of  activity  in  his  busi- 
ness. It  may  be  remarked,  in  relation  to  this  testimony,  and 
also  that  introduced  in  the  attempt  to  prove,  the  loss  of  sales 
to  particular  customers,  that  any  error  in  allowing  it  to  be  intro- 
duced seems  harmless.  The  jury  could  not  have  based  their 
verdict  on  the  inability  of  the  plaintiflF  to  sell  to  either  of  the 
merchants  mentioned  by  the  plaintiff,  for  one  of  them  afterwards 
purchased  from  the  plaintiff,  and  the  other  was  unable  to  say 
why  he  did  not  buy  from  him.  As  to  actual  damages,  therefore, 
the  inference  seems  fair  the  verdict  must  have  rested  on  the 
general  interruption  of  the  plaintiff's  business  as  a  traveling 
salesman,  and  not  on  the  failure  to  make  particular  sales. 

5.  In  admitting  the  question,  "How  many  times  in  the  year, 
and  about  what  time  of  the  year  da  you  usually  purchase  your 
stocks  of  dry  goods  and  notions,"  the  circuit  judge  said :  "Well 
this  gentleman  says  he  told  them  to  check  his  sample  trunks. 
They  haul  these  gentlemen  and  their  baggage  day  in  and  day 
out.  Would  it  be  stretching  it  too  far  to  say  that  the  rail- 
road knows  what  they  are  traveling  for?  They  are  not  travel- 
ing for  their  health,  and  paying  excess  baggage.  I  will  let 
it  come  in."  As  we  have  already  seen,  the  circuit  judge 
in  his  remarks  merely  stated  that  which  the  defendant 
could  not  fail  to  infer  from  the  fact  that  the  plaintiff  was 
traveling  as  salesman  with  a  sample  trunk.  The  exception  on 
this  point  is  without  merit.  Willis  v.  Telegraph  Co.,  73  S.  C. 
383,  53  S.  E.  639. 

6.  Exception  is  taken  to  the  charge  of  the  circuit  jud^e  to  the 
eflFect  that  punitive  damages  might  be  allowed  for  the  mjury  jf 
it  was  the  result  of  such  gross  carelessness  as  would  amount  to 
a  wantonness  or  to  utter  disregard  of  the  plaintiff's  rights.  It 
is  true  that  punitive  damages  are  not  recoverable  for  gross 
negligence  (Watts  v.  Railway  Co.,  60  S.  C.  74,  38  S.  E.  240); 
but  the  language  here  used  made  it  clear  that  the  circuit  judge 
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was  referring^,  not  to  negligence  merely  gross,  but  to  negligence 
so  gross  and  reckless  of  consequences  as  to  assume  the  nature 
of  wantonness  or  willfulness,  and  he  was  correct  in  saying  this 
would  warrant  the  recovery  of  punitive  damages.  Proctor  v. 
Railway  Co.,  61  S.  C.  189,  39  S.  E.  351 ;  Boyd  v.  Railway  Co.,  67 
S.  C.  218,  45  S.  E.  186. 

7.  The  close  and  important  point  in  the  case,  which  was  made 
both  by  motion  for  nonsuit  and  request  to  charge,  is  whether 
there  was  any  evidence  of  wantonness  or  willfulness  warranting 
submission  to  the  jury  of  the  cause  of  action  for  punitive  dama- 
ges. There  was  a  delay  of  about  four  days  in  the  transportation 
of  the  trunk  from  Florence  to  Manning,  due  to  these  acts  and 
omissions  of  the  defendant's  agents,  which  the  defendant  ad- 
mitted to  be  negligent.  The  baggage  agent  on  the  train  made  the 
mistake  of  putting  off  the  trunk  at  Lake  City,  instead  of  at 
Lanes,  the  junctional  point,  giving  as  an  excuse  that  he  had  a 
very  full  car,  a  poor  light,  and  no  help  in  handling  the  baggage. 
The  acting  agent  at  Lake  City,  where  the  baggage  was  put  off, 
either  because  of  indifference,  or  because  he  was  not  furnished 
adequate  help  to  manage  the  business,  failed  to  check  up  the 
baggage  turned  over  tq  him  by  the  regular  agent,  who  was 
temporarily  absent,  and  so  failed  to  discover  the  trunk  that  had 
been  piit  off  there  by  mistake.  The  agent  at  Lanes  failed  to 
check  up  his  list,  and  hence  did  not  discover  the  plaintiff's  trunk 
was  missing.  One  of  these  omissions  to  perform  a  known  duty 
might  be  attributed  to  mere  negligence,  but  three  such  acts  or 
omissions  in  the  short  distance  between  Florence  and  Manning, 
tended  to  show  an  indifference  on  the  part  of  the  agents  of  the 
railroad  company  to  the  rights  of  those  whose  baggage  it  had 
undertaken  to  carry.  We  yield  ready  assent  to  the  view  that 
punitive  damages  are  in  most  cases  to  be  allowed  with  great 
caution,  because  there  is  no  measure  for  them  more  accurate 
than  the  jury's  general  sense  of  righteousness,  and  because  such 
damages  are  often  sought  for  purposes  of  speculation  in  reliance 
on  expected  favoritism  of  the  jury.  Hence  the  testimony  upon 
which  they  are  claimed  is  scrutinized  by  courts  with  great  care 
in  consideration  of  motions  for  nonsuit  or  for  the  direction  of  a 
verdict.  While  this  is  a  case  very  close  to  that  line,  often  so 
diflScult  to  distinguish  between  mere  negligence  and  that  in- 
difference which  shows  a  wanton  disregard  of  private  rights  and 
public  duty,  we  agree  with  the  circuit  judge,  taking  the  testi- 
mony as  a  whole,  there  was  warrant  for  the  jury  to  find  indif- 
ference to  manifest  duty  from  which  it  might  infer  wantonness 
or  recklessness. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  cir- 
cuit court  be  affirmed. 

23  R  R  R— 19 
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(Supreme  Court  of  Appeals  of  Virginia,  March  21,  1907.) 

[56  S.  E.  Rep.  808.] 

Carriers  —  Carriage  of  Goods* — Connecting  Carriers  —  Delay  in 
Delivery — Liability.'*' — Where  a  shipment  of  lumber  delivered  to  a 
carrier  for  transportation  to  a  certain  point  beyond  such  carrier's 
line,  and  by  it  turned  oyer  to  a  connecting  carrier,  was  delayed  in 
reaching  its  destination,  the  initial  carrier  alone  was  liable  for  such 
delay,  in  the  absence  of  a  showing  that  the  delay  did  not  occur 
while  the  goods  were  in  its  possession. 

Same  —  Measure  of  Damages.!  —  In  an  action  for  delay  in  the 
delivery  of  a  shipment  of  lumber,  the  measure  of  damages  was  the 
difference  between  the  market  value  of  the  lumber  at  the  date  of  the 
shipment,  as  evidenced  by  the  contract  price  which  had  been  oflFered 
at  that  date,  and  the  market  price  of  the  same  lumber  when  it  was 
sold  after  delay  in  delivery,  with  the  storage  charges  during  the  time 
that  the  lumber  was  held  at  its  destination  for  a  rising  market, 
where  the  holding  for  a  rising  market  and  the  expense  incident 
thereto  were  made  necessary  by  the  delay  in  delivering  the  ship- 
ment according  to  the  contract. 

Writ  of  Error — Presentation  of  Grounds  of  Review — Motion  for 
Purpose  of  Review. — In  an  action  against  a  carrier  for  delay  in  de- 
livery of  a  shipment  of  lumber,  a  point  made  in  the  petition  for  a 
writ  of  error,  that  a  condition  of  the  bill  of  lading  provided  that  the 
claim  must  be  made  in  writing  within  30  days  after  the  delivery  of 
the  property,  and  failure  to  make  claim  within  such  time  will  release 
a  carrier  from  liability,  will  not  be  considered  in  the  appellate  court, 
where  such  provision  was  not  relied  on  or  considered  in  the  trial 
court,  and  no  motion  was  made  therein  on  behalf  of  the  carrier  to 
exclude  evidence  as  to  its  liability  because  of  nonperformance  of 
the  requirement  in  the  bill  of  lading. 

Error  to  law  and  Chancery  Court  of  City  of  Norfolk. 

Action  by  one  Wilkinson  ag^ainst  the  Norfolk  &  Western  Rail- 
way Company  and  another.  From  a  judgment  for  plaintiff 
against  defendant  Norfolk  &  Western  Railway  Company,  such 
defendant  brings  error.    Modified. 

Hughes  &  Little,  for  plaintiff  in  error. 

G.  M.  Dilla/rd  and  Peters  &  Lcwinder,  for  defendant  in  error. 

♦For  the  authorities  in  this  series  on  the  subject  pf  the  burden  of 
proving  which  carrier  was  guilty  of  the  negligence  causing  loss  of 
or  injury  to  freight  transported  over  several  connecting  lines,  see 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Stevens  (Ky.).  21  R. 
R.  R.  477.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  477.  See  also,  Southern  Ry. 
Co.  V.  Waters  &  Co.  (Ga.),  20  R.  R.  R.  480,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  480. 

tSee  second  preceding  case,  and  foot-note. 
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Cardwell,  J.  PlaintiflF  in  error  owns  and  operates  a  railroad 
from  Pul&ski,  and  other  points  in  the  southwestern  section  of 
Mrp^nia,  to  Norfolk,  Va.,  from  which  latter  point  there  are  con- 
nections with  other  transportation  lines  to  the  north.  From  Roa- 
noke, Va.,  it  runs  a  branch  line  north  to  Hagerstown,  Md.,  and 
to  Washington,  D.  C,  and  at  these  two  latter  points  it  also  has 
connections  with  other  lines  of  railroad  running  to  New  York 
City  and  other  points  north. 

On  the  1st  day  of  July,  1903,  defendant  in  error  shipped  by 
plaintiff  in  error's  line,  a  car  load  of  lumber  from  Pulaski,  Va., 
consigned  to  himself  in  New  York  City ;  the  same  being  shipped 
in  a  Baltimore  &  Ohio  car.  The  bill  of  lading  was  made  out  by 
the  agent  of  the  shipper,  describing  the  shipment  as  one  car  oak 
lumber,  no  routing  being  designated,  and  the  bill  of  lading,  signed 
by  both  parties,  constituted  an  agreement  that  the  plaintiff  in 
error  should  carry  the  shipment  to  destination,  if  on  its  line; 
otherwise  to  deliver  it  to  another  carrier  on  the  route  to  destina- 
tion. The  shipment  was  carried  by  plaintiff  in  error,,  the  initial 
carrier,  to  Norfolk,  and  there  delivered  to  the  Old  Dominion 
Steamship  Company  for  transportation  to  destination.  During 
the  course  of  transportation,  there  occurred  a  delay  which  caused 
the  shipment  not  to  be  delivered  to  the  consignee  in  New  York 
until  September  30,  1903.  Being  unable  to  get  a  settlement  of 
the  damages  claimed  by  him  as  having  been  sustained  by  reason 
of  the  delay  in  delivering  his  car  load  of  lumber  at  its  point  of 
destination,  defendant  in  error,  in  June,  1905,  brought  this  action 
a^inst  plaintiff  in  error  and  the  Old  Dominion  Steamship  Com- 
pany to  recover  said  damages. 

At  the  trial,  on  July  10,  1905,  the  defendants  severally  de- 
murred to  the  evidence  introduced  by  defendant  in  error,  the 
same  consisting  entirely  of  depositions  taken  in  his  behalf,  rely- 
ing, to  sustain  their  demurrers,  upon  the  fact  that  defendant  in 
error  in  his  proof  had  merely  sho>vn  delivery  of  the  shipment  in 
^ood  condition  to  the  initial  carrier,  and  the  delay  in  its  final 
arrival  in  New  York,  without  fixing  any  responsibility  therefor 
upon  either  defendant,  and  upon  the  additional  ground  that  there 
was  no  proof  of  the  proper  measure  of  damages.  The  court  sus- 
tained the  Old  Dominion  Steamship  Company's  demurrer  to  the 
evidence,  and  entered  judgment  in  its  favor,  but  overruled  the 
demurrer  of  plaintiff  in  errqr,  holding  that  under  the  proof  there 
was  a  presumption  that  the  initial  carrier  was  liable,  in  the  ab- 
sence of  proof  to  the  contrary.  The  jury  found  a  conditional 
verdict  for  $337.50,  with  interest  from  July  10,  1903,  and,  al- 
though the  court  ruled  against  plaintiff  in  error  on  its  demurrer 
to  the  evidence,  it,  on  the  motion  of  plaintiff  in  error,  set  aside 
the  verdict  of  the  jury  because  it  was  considered  that  there  was 
no  proof  of  damage  according  to  the  measure  of  damages  in 
such  cases  established,  to  which  ruling  setting  aside  the  jury's 
verdict  defendant  in  error  excepted,  and  his  bill  of  exceptions 
^vas  duly  made  a  part  of  the  record. 
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The  verdict  having  been  set  aside,  the  coUrt  then  entered  an 
order  awarding^  a  writ  of  inquiry,  by  which  a  new  jury  was  to 
be  impaneled,  and  the  defendant  in  error  was  to  be  allowed  to 
put  in  new  proof  of  damages  in  accordance  with  the  legal  re- 
quirements, if  he  could  do  so;  the  new  verdict  as  to  damages 
to  be  based  upon  the  liability  against  plaintiff  in  error  as  deter- 
mined upon  the  decision  on  the  demurrer  to  the  evidence.  This 
course  of  procedure  plaintiff  in  error  objected  to  and  protested 
against,  for  the  reason  that,  as  its  demurrer  to  the  evidence  had 
been  entered  on  the  faith  of  the  evidence  as  it  then  stood,  and  in 
part  reliance  on  defendant  in  error's  having  failed  to  legally 
prove  his  damage,  regarding  this  as  an  element  of  liability,  it 
would  be  unfair  to  allow  the  defendant  in  error  to  introduce  ad- 
ditional evidence,  unless  the  case  should  be  reopened  on  all  the 
facts,  and  it  should  have  the  option,  after  the  introduction  of  the 
additional  evidence,  whether  to  demur  or  not.  It  took  the  posi- 
tion that  the  only  course  consistent  with  the  court's  ruling  would 
be  to  enter  a  judgment  for  nominal  damages,  or  to  grant  a  new 
trial  on  the  whole  case  and  allow  plaintiff  in  error  also  to  in- 
troduce additional  evidence,  and  to  show  that,  as  between  the  two 
carriers,  the  delay  complained  of  did  not  occur  while  the  lumber 
was  in  its  possession.  Plaintiff  in  error  therefore  moved  the 
court  to  allow  it  to  withdraw  its  demurrer  to  the  evidence,  which 
was  refused,  and  it  excepted  to  the  action  of  the  court  in  award- 
ing the  writ  of  inquiry,  which  exception  was  overruled,  and  the 
order  entered  accordingly. 

At  the  trial,  October  31,  1905,  on  the  writ  of  inquiry,  the  jury 
having  been  impaneled  to  settle  the  question  of  damages  upon 
the  evidence  that  might  be  introduced,  sundry  rulings  of  the 
court  were  excepted  to,  and  the  trial  resulted  in  a  verdict  in 
favor  of  defendant  in  error  for  $330.50,  with  interest,  which 
verdict  plaintiff  in  error  moved  the  court  to  set  aside  and  grant 
it  a  new  trial;  but  the  motion  was  overruled  and  judgment  en- 
tered on  the  verdict.  It  is  to  this  judgment  that  the  writ  of  error 
under  consideration  was  awarded. 

From  our  standpoint,  there  are  but  two  questions  presented 
requiring  consideration.  The  first  is  whether  or  not  the  court 
below,  at  the  first  trial,  erred  in  overruling  plaintiff  in  error's 
demurrer  to  the  evidence;  and,  second,  did  the  court  err  in  set- 
ting aside  the  verdict  of  the  jury  at  the  first  trial  and  awarding 
the  writ  of  inquiry,  providing  for  additional  proof  as  to  damages? 

When  the  cause  of  action  in  this  case  arose,  section  129S  of  the 
Code  of  1887  [Va.  Code  1904,  p.  712]  was  in  force,  which  pro- 
vided: "When  a  common  carrier  accepts  for  transportation  any 
thing,  directed  to  a  point  of  destination  beyond  the  terminus  of 
his  own  line  or  rpute,  he  shall  be  deemed  thereby  to  assume  an 
obligation  for  its  safe  carriage  to  such  point  of  destination,  un- 
less, at  the  time  of  such  acceptance,  such  carrier  be  released 
or  exempted  from  such  liability  by  contract  in  writing  signed  by 
the  owner  or  his  agent;  and,  although  there  be  such  contract  in 
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■writing;,  if  such  thing  be  lost  or  injured,  such  common  carrier 
shall  himself  be  liable  therefor,  unless,  within  a  reasonable  time 
after  demand  made,  he  shall  give  satisfactory  proof  to  the  con- 
signor that  the  loss  or  injury  did  not  occur  while  the  thing  was 
in  his  charge." 

In  the  general  act  concerning  public  corporations,  approved 
January  18,  1904  (Va.  Code,  1904,  p.  708),  the  former  statute 
(section  1295,  supra)  is,  by  section  1294^1  of  the  latter,  re- 
pealed by  implication,  and  the  material  diflFerence  between  the 
two  acts  is  that  the  latter  leaves  out  the  provision  contained  in 
the  former  that  "unless,  at  the  time  of  such  acceptance  (of  the 
shipment)  such  carrier  be  released  or  exempted  from  such  lia- 
bility by  contract  in  writing  signed  by  the  owner  or  his  agent," 
and  provides  that  such  a  contract  shall  not  exempt  the  common 
carrier,  railroad,  or  transportation  company,  from  the  liability 
of  a  common  carrier  which  would  exist  had  no  contract  been 
made  or  entered  into.  In  other  words,  under  section  1294-1, 
supra,  a  public  service  corporation  cannot  by  contract  stipulate 
for  exemption  from  liability  to  a  shipper  when  it  accepts  for 
transportation  any  thing  directed  to  a  point  of  destination  beyond 
the  terminus  of  its  own  line  or  route;  "and  the  fact  of  loss  or 
damage  in  such  case,  shall  itself  be  prima  facie  evidence  of 
negligence,  and  the  common  carrier,  railroad  or  transportation 
company  issuing  any  such  receipt  or  bill  of  lading  shall  be  en- 
titled to  recover  in  a  proper  action  the  amount  of  any  loss,  dam- 
age or  injury  it  may  be  required  to  pay  to  the  owner  of  such 
property  from  the  common  carrier,  railroad  or  transportation 
company  aforesaid  through  whose  negligence  the  loss,  damage  or 
injury  may  be  sustained." 

The  ruling  of  the  lower  court  on  the  demurrer  to  the  evidence 
in  favor  of  the  Old  Dominion  Steamship  Company,  but  against 
plaintiff  in  error,  the  carrier  who  had  received  defendant  in  er- 
ror's shipment  and  agreed  to  carry  it  to  destination  or  to  deliver 
(which  implies  delivery  within  a  reasonable  time)  the  goods  to 
a  connecting  carrier,  but  who  declined  to  introduce  evidence  to 
show  that  it  had  fulfilled  its  part  of  the  contract,  is  in  accordance 
with  not  only  the  policy  of  our  statutes  on  the  subject,  but  with 
the  general  principles  of  law  fully  recognized  by  the  courts. 

The  rule  as  to  the  liability  of  the  initial  carrier  is  stated  in  5 
Ency.  of  L.  (2d  Ed.)  254,  255,  as  follows:  "It  seems,  however, 
that  on  proof  of  delay  in  delivery,  a  prima  facie  case  is  made 
against  tiie  carrier,  and  the  burden  of  proof  rests  on  it  to  show 
that  the  delay  was  from  a  cause  for  which  it  was  not  responsible. 
It  rests  on  the  carrier  for  the  additional  reason  that  such  facts 
are  peculiarly  within  the  knowledge  of  the  carrier,  and  not  easily 
ascertained  by  the  shipper." 

The  same  authority  (6  Ency.  of  L.  [2d  Ed.]  623)  says:  "The 
shipper  makes  out  a  prima  facie  case  upon  proof  of  the  loss  or 
injury  and  of  the  defendant  carrier's  having  received  the  goods 
in  good  order.     Upon  such  a  showing,  the  burden  of  proof  is 
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shifted  to  the  carrier  to  show  a  safe  delivery  in  good  order  to 
the  next  carrier.  Thus  the  initial  line  may  always  be  held  liable, 
upon  proof  of  its  having  received  the  goods,  unless  it  can  prop- 
erly show  a  safe  delivery  to  the  second  carrier."  Again,  at  page 
653,  the  same  authority  says:  "The  rule  rests  upon  the  recog- 
nized principle  in  the  law  of  evidence  by  which  the  burden  of 
proof  of  a  negative  averment  is  cast  upon  a  party  purely  be- 
cause of  his  better  ability  to  adduce  proof  on  the  subject." 

In  a  note  to  R.  &  A.  R.  Co.  v.  Patterson  Tob.  Co.,  92  Va.  670, 
24  S.  E.  261,  41  L.  R.  A.  511,  by  the  learned  editor,  the  late 
Judge  Burks,  referring  to  the  rule  established  by  the   federal 
courts  and  courts  of  last  resort  in  most  of  the  states,  when  goods 
are  delivered  to  a  common  carrier  to  be  transported  to  a  parties 
ular  point  of  destination,  that  the  liability  of  the  carrier  ceased 
when  end  as  soon  as  he  delivers  the  goods  to  the  next,  succeeding 
carrier,  if  the  place  of  destination  Was  beyond  the  line  or  route 
of  the  first  receiving  carrier,  it  is  said:  "This  rule  was  deemed 
not  only  inconvenient  but  extremely  hard  on  the  shipper.  He 
could  seldom,  if  ever,  know  along  what  line  or  over  what  route 
the  receiving  carrier  would  order  the  transportation,  and  hence, 
if  loss  or  damage  occurred  in  the  transportation,  he  would  not 
know  to  which  carrier  to  resort  for  indemnity,  and  was,  in  many 
instances,  practically  without  any  adequate  redress  in  case  of 
loss  or  damage  to  his  goods.    It  was  in  view  of  this  defect  in  the 
law,  apparent  to  the  most  casual  observer,  that  section  1295  of 
the  Code  of  1887  [Va.  Code  1904,  p.  712],  following  the  English 
rule  in  such  cases,  was  proposed  and  adopted.    Its  wisdom  can- 
not be  controverted,  unless  it  is  in  conflict  with  the  Constitution 
of  the  United  States,  and  it  is  demonstrated  by  the  court  in  its 
opinion  that  there  is  no  such  conflict."    The  opinion  of  this  court 
in  that  case  was  reviewed  on  appeal  by  the  Supreme  Court  of 
the  United  States  and  affirmed.    169  U.  S.  311,  18  Sup.  Ct.  335, 
42  L.  Ed.  759. 

It  would  be  a  denial  of  justice,  as  it  seems  to  us,  if  the  law 
withheld  from  a  shipper,  in  such  a  case  as  this,  the  right  of 
recovery,  where  from  the  nature  of  the  case  he  is  powerless  to 
trace  the  negligence  to  the  particular  carrier  concerned,  and 
where,  perhaps  by  agreement  between  them,  each  declines  to 
introduce  evidence  to  establish  its  own  freedom  from  negligence, 
because  the  establishment  of  this  freedom  from  negligence  of 
the  one  would  place  the  fault  on  the  other. 

It  is  earnestly  contended,  on  behalf  of  plaintiff  in  error,  that, 
as  the  proof  entitled  the  defendant  in  error  to  recover  only  nom- 
inal damages,  if  any  damages  at  all,  there  was  error  in  the  ruling 
of  the  lower  court  that  on  the  evidence  defendant  in  error  had 
a  right  of  recovery  in  this  action  against  plaintiff  in  error.  This 
contention  will  be  met  in  the  consideration  of  .  the  remaining 
question  in  the  case,  which  involves  a  review  of  the  evidence  as 
to  the  damages  allowed  by  the  jury  at  tfie  first  trial. 

Not  only  did  defendant  in  error  except  to  the  ruling  of  the 
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trial  court  setting;  aside  the  verdict  of  the  jury  as  to  the  quantum 
of  damages  to  which  the  defendant  in  error  was  entitled,  and 
embodied  the  exception  in  a  bill  of  exceptions  duly  signed  and 
made  a  part  of  the  record,  but  has  nowhere  and  at  no  time 
waived  his  ri^ht  to  a  reversal  of  the  trial  court  if  this  ruling 
should  be  considered  by  this  court  to  be  error. 

As  has  been  observed,  the  shipment  which  is  the  subject  of 
this  controversy  was  from  Pulaski,  Va.,  on  the  1st  day  of  July, 
1903,  to  New  York  City,  and  it  arrived  at  its  point  of  destination 
on  September  30,  1903 ;  whereas,  if  it  had  been  delivered  accord- 
ing^ to  the  terms  of  the  contract  between  the  parties — that  is, 
within  a  reasonable  time — it  should  have  arrived  at  the  point  of 
destination  within  15  or  20  days,  certainly  within  30  days  at  the 
most,  from  the  day  on  which  the  shipment  was  made  at  Pu- 
laski, Va. 

Defendant  in  error  filed  with  his  declaration  a  bill  of  partic- 
ulars, showing  the  several  items  of  his  claim,  as  follows : 

March  1,  1904.    To    diflFerence    between    market    value    (and 

price  which  had  been  offered  for)  car  load 
of  oak  lumber  shipped  from  Pulaski  to 
New  York  on  July  1,  1903,  and  market 
value  of  and  price  at  which  the  said  lum- 
ber was  sold  after  delayed  arrival  in  New 
York $268  11 

To  interest  on  above  from  July  15,  1903, 
to  date    • 

To  extra  cost  of  storin^^  and  handling  said 
lumber  till  the  same  Could  be  sold,  due  to 
delay  in  delivery 69  46 

To  interest  on  above  from  March  1,  1904, 
to  date    

$337  57 
With  interest  as  above. 

In  support  of  his  claim  thus  made,  the  deposition  of  one  H.  M. 
Hoskins,  who  was  defendant  in  error's  sales  ag^ent,  and  was  at 
the  time  of  the  shipment  and  at  the  time  of  the  delivery  of  the 
lumber  located  in  New  York  City,  and  conversant  with  the  mar- 
ket in  that  city,  is  relied  on.  This  witness  testified  as  follows: 
"Q.  Did  the  plaintiff  sustain  any  damage  because  of  this  delay, 
and,  if  so,  will  you  state  how  much  said  damage  was,  and  how  it 
arose?  A.  The  plaintiff's  actual  loss  between  the  amount  the 
stock  was  sold  for,  and  what  it  was  originally  invoiced  at,  was 
$337.57.  Q.  Had  the  plaintiff  sold  this  car  when  he  shipped  it 
to  New  York?  A.  He  had.  Q.  I  will  ask  you  how  you  know 
this  lumber  had  been  sold?  A.  The  sale  was  made  through  my 
office.  Q.  H  I  understand  you,  then,  $337.57  represents  the  dif- 
ference between  the  price  for  which  you  had  sold  this  car  of 
lumber  and  the  price  you  actually  got  for  the  same  when  it 
reached  New  York?  A.  Yes.  Q.  What  caused  the  reduction  in 
price?  A.  This  lumber  was  rejected  by  the  original  buyer  on 
account  of  delay  in  arrival.  Q.  Was  the  lumber  market  at  the 
time  of  delivery — that  is,  in  September,  1903 — rising  or  falling? 
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A.  Falling.  Q.  I  "will  ask  you  to  state  how  much  of  plaintifiF's 
loss  which  you  have  placed  at  $337.57  represents  money  paid  out 
because  of  delay  in  delivery,  and  how  much  represents  loss  of 
profits.  A.  $69.46  represents  the  charges  which  accrued  on  the 
shipment  having  to  be  placed  in  storage.  $268.11  represents  the 
loss  otherwise."  On  cross-examination  by  counsel  for  plaintiff 
in  error :  "Q.  What  was  done  with  the  shipment  of  lumber  when 
it  finally  arrived  in  New  York?  A.  It  was  placed  in  storage. 
Q.  By  whom  ?  A.  By  me,  in  the  storage  yard  of  the  New  York 
Lumber  &  Storage  Company.  Q.  With  what  result?  A.  Could 
not  make  disposition,  or  get  any  buyer  to  make  an  offer,  as  prices 
were  uncertain.  Q.  Do  you  mean  that  you  could  not  get  any 
offer  at  all?  A.  No.  Q.  What  steps  were  taken  to  place  the 
lumber  before  the  buyers  for  sale?  A.  I  personally  called  on 
different  buyers  of  this  class  of  lumber,  and  offered  the  car  to 
them.  Q.  How  did  the  market  at  that  time  compare  with  the 
market  at  the  time  the  lumber  was  finally  sold?  A.  The  market 
was  in  better  condition  at  the  time  the  lumber  was  sold."  On 
re-examination:  "Q.  You  have  stated  that  the  plaintiff's  actual 
loss  was  $183.38.  Do  I  understand  you  to  mean  that  this  repre- 
sents amount  actually  paid  out  by  the  plaintiff  and  not  including 
profits  on  the  shipment?  A.  Yes.  Q.  Then  the  profits  lost  by 
the  delay  would  be  the  difference  between  $337.57  and  $183.38; 
is  that  right?    A.  That  is  right." 

The  general  rule  as  to  the  measure  of  damages  for  breach  of 
contract  is  well  recognized.  At  page  914,  5  C.  Law,  it  is  stated 
thus:  "The  damages  recoverable  for  breach  of  a  contract  are 
such  as  may  be  fairly  and  reasonably  considered  to  arise  naturally 
from  the  breach,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  contemplation  of  the  parties  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the  breach."  See,  among  other 
authorities  cited  in  support  of  the  text,  Choctaw,  etc.,  R.  Co.  v. 
Jacobs,  82  Pac.  502,  15  Okl.  493,  a  case  very  similar  to  the  case 
at  bar,  and  where  the  verdict  of  the  jury  for  the  plaintiff  was 
upheld. 

In  Duke  v,  N.  &  W.  Ry.  Co.,  105  Va.  — ,  55  S.  E.  548,  the 
opinion,  by  Keith,  P.,  quotes  with  approval  Hadley  v,  Bazendale, 
9  Ex.  373,  among  the  first  cases  laying  down  the  rule  of  law 
just  adverted  to,  and  also  quotes  from  Griffin  v,  Colver,  16  N. 
Y.  494,  69  Am.  Dec.  718,  where  the  rule  is  unqualifiedly  sanc- 
tioned. Also,  from  the  case  of  Structual  Steel  Car  Co.,  13  Am. 
Bankr.  R.  p.  373,  where,  in  discussing  the  measure  of  damages 
for  a  breach  of  a  contract,  the  opinion  says:  "The  measure  of 
damages  in  a  case  like  this  is  the  value  of  the  bargain  to  the  com- 
plaining party,  or  the  loss  which  the  fulfillment  of  the  contract 
would  have  prevented,  or  which  the  breach  of  it  has  entailed. 
*  *  *  The  general  intent  of  the  law  is  to  put  the  injured 
party,  so  far  as  can  be  done  by  money,  in  the  same  position  as 
if  the  contract  had  been  performed." 

The  evidence  in  this  case,  set  out  above,  upon  which  the  jury 
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found  their  verdict,  shows  the  diflFerence  between  the  market 
value  of  the  lumber,  at  the  date  of  shipment,  as  evidenced  by  the 
contract  price  which  had  been  offered  defendant  in  error  at  that 
date,  and  the  market  price  of  the  same  lumber  when  it  was  sold, 
after  the  delay  in  delivery,  with  the  storage  charges  during  the 
time  that  the  lumber  was  held  in  New  York  for  a  rising  market ; 
the  holding  for  a  rising  market  and  the  expense  incident  thereto 
having  been  made  necessary  by  the  delay  in  delivering  the  ship- 
ment according  to  contract.  The  evidence  further  shows  that, 
if  the  lumber  had  been  sold  immediately  on  arrival,  over  two 
months  late,  the  loss  would  have  been  still  greater,  and  that 
defendant  in  error's  agent  did  all  in  hi^  power  to  diminish  the 
loss.  'The  amount  allowed  by  the  jury  was,  in  accordance  with 
the  evidence,  simply  sufficient  to  put  defendant  in  error,  so  far 
as  could  be  done  by  money,  in  the  situation  which  he  would  have 
occupied  but  for  plaintiff  in  error's  fault. 

The  point  is  made  in  the  petition  for  this  writ  of  error,  though 
not  pressed  in  the  oral  argument,  that  one  of  the  conditions  on 
tiie  back  of  the  bill  of  lading  provides  that  claim  must  be  made 
in  writing  within  30  days  after  delivery  of  property,  or  after  due 
time  for  the  delivery  thereof,  and  failure  to  make  claim  within 
this  time  releases  the  carrier  from  liability  in  any  event. 

Leaving  out  of  view  the  question  whether  or  not  this  provi- 
sion applied  only  to  "loss"  or  "damage"  to  goods,  and  not  to  a 
daim  for  unreasonable  delay  in  the  shipment,  as  to  which  ques- 
tion we  express  no  opinion,  it  need  only  be  said  that  this  provi- 
sion on  the  bill  of  lading  was  not  relied  on  or  considered  in  the 
lower  court.  Nor  was  there  a  motion  on  behalf  of  plaintiff  in 
error  to  exclude  the  evidence  as  to  plaintiff  in  error's  liability 
because  of  nonperformance  of  said  requirement,  and  a  failure 
tj  object  to  such  evidence  is  usually  regarded  as  a  waiver  of  the 
benefit  of  the  requirement. 

It  becomes  unnecessary  to  consider  the  questions  arising  out 
of  the  second  trial  of  the  case,  as  we  are,  for  the  reasons  stated, 
cf  opinion  that  the  lower  court  erred  in  setting  aside  the  verdxt 
of  the  jury  at  the  first  trial,  and  that  ruling  will  be  reversed  and 
•mnulled,  and  this  court  will  enter  the  judgment  the  lower  court 
should  have  entered,  in  favor  of  defendant  in  error  against 
plaintiff  in  error  for  the  damages  ascertained  by  the  jury,  with 
interest,  as  stated  in  their  verdict. 
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McCoRD  et  ux.  V.  Seattle  Electric  Co. 

(Supreme  Court  of  Washington,  April  1,  1907.) 

[89  Pac.   Rep.  491.] 

Evidence — ^Admissions — Acquiescence  in  Statement  of  Third  Per- 
son.— Where  a  statement  of  a  person  who  had  been  riding  with  plain- 
tiff at  the  time  of  the  accident  a^  to  the  cause  thereof  was  made 
immediately  on,  or  soon  after,  regaining  consciousness  after  tht 
accident,  and  plaintiff  had  been  assisting  in  caring  for  her,  and  was 
herself  seriously  injured -and  hysterical,  it  was  inadmissible  as  an 
admission,  on  the  ground  that  it  was  made  in  plaintiff's  presence  and 
hearing,  and  was  not  objected  to  by  her. 

Appeal  from  Superior  Court,  King  County ;  George  E.  Morris, 
Judge. 

Action  by  George  McCord  and  wife  against  the  Seattle  Elec- 
tric Company.  From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Hughes,  McMicken,  Dovell  &  Ramsey,  for  appellant.     ' 
T.  N,  Tallentire  and  McBride,  Stratton  &  Dafton,  for  respond- 
ents. 

Mount,  J.  The  respondents  recovered  a  judgment  against 
appellant,  on  account  of  personal  injuries  sustained  by  Mrs. 
McCord.    The  appeal  is  from  that  judgment. 

The  facts  show  that  Mrs.  McCord  and  a  companion,  Mrs. 
DeWitt,  were  driving  in  a  buggy  along  Seventh  avenue  in  the 
city  of  Seattle.  Appellant  maintains  a  double  line  of  street  rail- 
way upon  that  street.  The  ladies  were  driving  a  single  horse 
parallel  with  the  street  railway  line.  While  doing  so  they  collided 
with  another  vehicle,  and  their  horse  became  frightened,  and 
reared  and  pranced  back  and  forth  across  the  car  tracks;  but 
moving  forward  all  the  time,  and  at  no  time  clear  of  the  track. 
While  the  horse  was  conducting  himself  in  this  way,  a  street 
car  approached  at  an  unlawful  rate  of  speed*  The  position  of 
the  buggy,  and  the  fact  that  the  horse  was  not  under  control, 
were  apparent  to  the  motorman;  but  the  speed  of  the  car  was 
not  checked,  and  the  ladies  being  unable  to  control  the  horse  so 
that  the  buggy  would  clear  the  track  the  car  struck  the  buggy 
and  threw  the  ladies  to  the  ground.  As  a  result  Mrs.  McCord 
was  seriously  injured,  but  was  not  rendered  unconscious.  She 
was  hysterical  until  she  was  taken  away.  Mrs.  DeWitt  was 
rendered  unconscious  at  first,  but  after  being  placed  to  one  side 
of  the  street  she  regained  her  consciousness.  The  defense  was 
that  the  horse  and  buggy  were  not  upon  the  railway  tracks,  but 
were  standing  still  at  the  corner  of  the  street;  that  just  before 
the  car  came  near,  moving  less  than  six  miles  per  hour,  the 
horse  suddenly  backed  the  buggy  in  front  of  the  car,  too  late 
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for  the  motorman  to  stop.  During  the  trial  the  appellant  called 
a  witness  who,  after  testifying  that  he  was  on  the  car  at  the 
time  of  the  collision,  and  that  he  immediately  left  the  car  and 
went  with  other  by-standers- near  to  where  the  ladies  were,  that 
he  saw  both  of  the  ladies,  and  that  Mrs.  McCord  was  talking, 
was  asked  this  question:  "What,  if  anything,  was  said  about 
who  was  to  blame?"  Answer:  "Well,  I  stood  there  for  a 
moment,  and  the  lady  that  lay  on  the  grass,  when  she  came  to, 
she  rose  up  and  got  up  on  her  feet  and  was  fixing  her  hair,  as 
ladies  would,  you  know,  and  her  hat,  and  the  first  words  I  heard 
her  speak  at  all  was" — Mr.  Stratton,  interrupting:  "Just  a 
moment.  This,  as  I  understand,  refers  to  statements  made  by 
Mrs.  DeWitt."  Mr.  Dovell :  "In  the  presence  of  Mrs.  McCord." 
Mr.  Stratton:  "We  object  to  the  statement  as  being  incom- 
petent, irrelevant,  and  immaterial.  Mrs.  DeWitt  could  not  make 
a  statement,  if  she  made  it,  which  would  bind  the  plaintiff  in  this 
case."  After  some  discussion,  counsel  for  appellant  then  said: 
"I  offer  to  show  by  this  witness  ♦  *  ♦  that  Mrs.  DeWitt 
made  a  statement  at  that  time  in  the  presence  of  Mrs.  McCord, 
saying  who  was  to  blame  for  this  accident,  and  Mrs.  McCord 
stood  there  and  tacitly  assented  to  it."  The  court  excluded  the 
evidence.  The  correctness  of  this  ruling  is  the  only  question 
presented. 

The  general  rule  upon  this  question  is  correctly  stated,  we 
think,  in  16  Cyc.  p.  956,  as  follows:  "A  statement  made' in  the 
presence  of  a  party,  but  not  connected  with  his  conduct  at  the 
time  when  it  was  made,  is  mere  hearsay,  and  not  evidence  against 
him  of  any  fact  narrated  in  such  statement.  But  where  a  defi- 
nite statement  of  a  matter  of  fact  is  made  in  the  presence  or 
hearing  of  a  party,  so  that  he  understands  it,  in  regard  to  facts 
affecting  him  or  his  rights,  and  the  statement  is  of  such  a  na- 
ture as  to  call  for  a  reply,  and  the  party  addressed  is  possessed 
of  knowledge  concerning  the  matter  referred  to,  enabling  him 
to  reply  if  inclined  to  do  so,  and  the  nature  of  the  statement,  the 
right  to  information  of  the  person  who  makes  it,  or  other  cir- 
cumstances, are  such  as  to  render  a  reply  proper  and  natural,  the 
statement,  in  connection  with  a  total  or  partial  •failure  to  reply, 
is  admissible  evidence,  tending  to  show  a  concession  of  the  truth 
of  the  facts  stated."  And  in  1  Greenleaf  on  Evidence  (16th  Ed.) 
§  197,  as  follows:  "But  acquiescence,  to  have  the  effect  of  an 
admission,  must  exhibit  some  act  of  the  mind,  and  amount  to 
voluntary  demeanor  or  conduct  of  the  party.  And  whether  it 
is  acquiescence  in  the  conduct  or  in  the  language  of  others,  it 
must  plainly  appear  that  such  conduct  was  fully  known,  or  the 
language  fully  understood  by  the  party,  before  any  inference 
can  be  drawn  from  his  passiveness  or  silence."  It  has  been  held 
that  declarations  similar  to  the  one  here  sought  to  be  proven  were 
conclusions,  and  not  statements  of  fact,  and  therefore  not  ad- 
missible. Scott  r.  Railway  Company,  112  Iowa,  54,  59,  83  N. 
W.  818;  Railway  Co.  v.  Spyzchalski^  17  Ind.  App.  7,  21,  46  N. 
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E.  47 ;  Saunders  v.  Railroad  Co.,  99  Tenn.  130,  41  S.  W.  1031 ; 
Railway  Company  v.  Montgomery,  85  Tex.  64,  19  S.  W.  1015. 
But  if  the  statement  here  sought  may  be  held  to  be  the  statement 
of  a  fact,  we  think  the  witness  testified  to  enough  to  take  the 
evidence  without  the  rule  when  he  said,  referring  to  Mrs.  De- 
Witt  :  "When  she  came  to,  she  rose  up  and  got  up  on  her  feet 
and  was  fixing  her  hair,  as  ladies  would,  you  know,  and  her  hat, 
and  the  first  words  I  heai  o  her  speak  at  all  was — "  The  witness 
here  means  that  Mrs.  DeWitt  had  been  unconscious,  and  made  a 
declaration  soon  after  or  immediately  upon  regaining  conscious- 
ness. It  is  conceded  apparently  that  Mrs.  McCord  and  others 
had  been  working  with  Mrs.  DeWitt  to  bring  her  back  to  con- 
sciousness. Under  such  circumstances  a  contrad-ct'on  by  Mrs. 
McCord  would  hardly  be  natural,  and  therefore  would  not  be 
required,  even  if  Mrs.  McCord  heard  and  understood  what  Mrs. 
.DeWitt  had  said.  But  in  addition  to  this  Mrs.  McCord  herself 
was  seriously  injured  and  hysterical.  She  had  been  assisting  to 
bring  Mrs.  DeWitt  to  her  senses.  It  would  be  surprising  under 
these  conditions  if  Mrs.  McCord  fully  understood  Mrs.  DeWitt's 
statements,  if  any  were  made.  She  would  not  be  required  to 
give  heed  to  statements  she  did  not  fully  comprehend.  Schilling 
V,  Railway  Co.,  77  App.  Div.  74,  78  N.  Y.  Supp.  1015. 

We  are  of  the  opinion,  tljerefore,  that  the  trial  court  properly 
excluded  the  evidence. 

The  judgment  is  affirmed. 

Hadley,  C.  J.,  and  Fullkrton,  Crow,  and  Dunbar,  J.,  con- 
cur.    Root,  J.,  having  been  of  counsel,  did  not  participate. 


Olney  v,  Omaha  &  C.  B.  St.  Ry.  Co. 

(Supreme  Court  of  Nebra'ska,  April  18,  1907.) 
[Ill  N.  W.  Rep.  784.] 

« 

Street  Railroads — Use  of  Street — Reciprocal  Duties.* — ^The  right  to 
use  the  streets  of  a  city  by  the  driver  of  a  horse  and  the  manager  of 
a  street  car  are  equal,  and  each  must  use  it  with  reasonable  regard 
for  the  safety  and  convenience  of  the  other. 

Same — Injury  to  Hor8e.t — Where  the  motorman  in  charge  of  a 
car  sees,  or  by  the  use  of  reasonable  care  may  see,  that  a  horse  is 
unduly  frightened  by  his  car,  he  must  do  what  he  reasonably  can  to 
prevent  danger  and  damage;  but,  if  the  horse  shows  no  signs  of 
fright  which  are  observable  to  him  until  too  late  to  stop,  he  is  not 

*For  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  sec 
foot-notes  appended  to  Palmer  Transfer  Co.  v.  Paducah  Ry.  &  L. 
Co.  (Ky.),  21  R.  R.  R.  815,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  815. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  street  railways  with  respect   to  frightening  teams,  sec 
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negligent  in  running  into  a  horse  which  rears  and  alights  imme- 
diately in  front  of  the  car. 

Same. — Evidence  examined,  and  held  insufficient  to  submit  to  the 
jury. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Appeal  from 
District  Court,  Douglas  County;  Redick,  Judge. 

Action  by  Dana  B.  Olney  against  the  Omaha  &  Council  Bluffs 
Street  Railway  Company.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

P.  A,  Wells,  for  appellant. 

John  i.  Webster  and  W.  J.  Connell,  for  appellee. 

DuFFiE,  C.  On  or  about  May  29,  1903,  a  horse  and  buggy, 
belonging  to  the  appellant,  was  being  driven  north  on  Twenty- 
Fourth  street,  in  South  Omaha,  on  the  west  side  of  the  double 
tracks  of  the  Omaha  &  Council  Bluffs  Street  Railway  Com- 
pany, appellee.  At  a  point  between  H  and  I  streets,  there  was 
a  pile  of  lumber  and  a  carpenter's  bench,  at  which  one  Ruff ner 
was  at  work  on  or  near  the  sidewalk.  The  horse  reached  this 
point  at  or  near  the  time  a  street  car  coming  from  the  north  on 
the  West  track  was  about  to  pass.     The  horse  reared  on  his 

Dulin  V.  Metropolitan  St.  Ry.  Co.  (Kan.),  19  R.  R.  R.  844,  42  Am.  & 
Ensr.  R.  Cas.,  N.  S.,  844;  McVean  v.  Detroit  United  Ry.  (Mich.),  15 
R.  R.  R.  464,  38  Am.  &  Enjjr.  R.  Cas.,  N.  S.,  464  (duty  of  motorman 
upon  seeing  that  horse  drawing  a  vehicle  is  frightened);  O'Brien  v. 
Blue  Hill  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  806,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.^  806  (care  required  of  those  in  charge  of  street  cars  in 
approaching  team  apparently  restive);  Little  v.  Southern  Ry.  Co. 
(Ga.),  14  R.  R.  R.  809,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  809  (insuffi- 
ciency of  evidence  of  negligence  of  persons  in  charge  of  street  car); 
Christy  v.  Des  Moines  City  Ry.  Co.  (Iowa).  14  R.  R.  R.  42,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  42;  Georgia  Ry.  &  Elec.  Co.  v.  Joiner  (Ga.), 
12  R,  R.  R.  608,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  608;  Cameron  v. 
Jersey  City,  etc.,  Ry.  Co.  (N.  J.),  11  R.  R.  R.  226,  34  Am.  &  Eng. 
R.  Cas.,  N.  S.,  226  (motorman's  duty  upon  seeing  that  horses  are 
frightened  by  car);  Danville,  R.  &  El.  Co.  v,  Hodnett  (Va.),  7  R. 
R.  R.  170.  30  Am.  &  Eng.-  R.  Cas.,  N.  S.,  170  (duty  of  motorman 
upon  seeing  that  horse  is  frightened  at  car);  Doran  v.  Cedar  Rapids 
&  M.  C.  Ry.  Co.  (Iowa),  3  R.  R.  R.  929,  26  Am.  &  Eng.  R.  Cas.,  N. 
S.,  929  (duty  of  motorman  to  exercise  care  to  discover  plaintiff's 
peril);  Gates  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  3  R.  R.  R.  916,  26 
Am.  &  Eng.  R.  Cas.,  N.  S.,  916  (negligence  of  motorman  in  violently 
ringing  bell  could  not  be  justified  as  being  to  assist  driver  of  runa- 
way horse  in  preventing  it  from  going  on  track,  etc.,);  note,  9  Am. 
&  Eng.  R.  Cas.,  N.  S^  725;  note,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  299; 
Kepner  v.  Harrisburg  Traction  Co.  (Pa.),  8  Am.  &  Eng.  R.  Cas.,  N. 
S.,  493  (breaking  of  trolley  wire);  McCann  v.  Consol.  Traction  Co. 
(N.  J.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  280  (degree  of  care,  etc.); 
Omaha  St.  R.  Co.  v.  Duvall  (Neb.),  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
269  (duties  of  motorman);  Patnoude  v.  New  York,  etc.,  R.  Co. 
(Mass.).  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  860  (liability  where  horse  is 
frightened  by  street  car  left  near  car  barn  to  be  unloaded);  Flewel- 
Img  V.  Lewiston  &  A.  H.  R.  Co.  (Me.),  6  Am.  &  Eng.  R.  Cas.,  N.  S., 
501  (care  required). 


302        Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Olney  v.  Omaha,  etc.,  St.  Ry.  Co 

hind  legs,  and  came  down  with  his  front  feet  in  front  of  the  car, 
and  was  so  injured — one  of  his  legs  being  broken — ^that  he  was 
shortly  thereafter  shot  by  a  policeman  on  the  street.    The  bugg^' 
and  harness  were  also  injured,  and  this  action  is  brought  against 
the  appellee  to  recover  the  value  of  the  horse  and  tht  dania^^e  suf- 
fered by  the  buggy  and  harness.    In  his  petition,  the  plaintiff  al- 
leges that  the  street  railway  company  was  negligent  in  the  fol- 
lowing particulars:    "(1)    In  running  the  car  at  a  dangerous  and 
high  rate  of  speed,  causing  plaintiff's  horse  to  become    fright- 
ened and  uncontrollable,  and,  although  in  full  view  of  the  mO' 
torman,  he  made  no  effort  to  slacken  the  speed  of  the  car,  but 
continued  such  speed  until  the  horse  was  injured,  and  the  damage 
to  the  buggy  and  harness  sustained.     (2)  That  the  motorman, 
seeing  and  knowing  the  danger  in  which  the  horse  and  bugg>' 
were  placed  by  defendant's  negligence,   failed  to  diminish  the 
speed  of  the  car,  and  continued  to  run  it  at  the  high  speed  men- 
tioned for  a  distance  of  one  half  block  after  striking  the  said  horse 
and  buggy."    Ruffner,  the  carpenter  working  at  the  bench,  was 
a  witness,  and  testified  that  the  car  was  running  at  the  rate  of  30 
miles  per  hour.     He  did  not  observe  the  horse  and  buggy  until 
the  horse  had  reared  in  the  air,  and,  consequently,  cannot  tell  us 
of  any  indications  of  fright  given  by  the  horse  prior  to  that  time. 
Mr.  Mclntire,  the  driver,  is  the  only  witness  throwing  any 
light  on  this  question.     In  describing  the  accident,  on  his  direct 
examination,  he  said :    "J^^t  before  I  got  to  H  street,  the  horse 
became  scared,  watching  the  car.     I  was  very  careful  to  have 
him  well  in  hand,  when  I  saw  he  was  scared,  and,  just  as  the  car 
got  almost  opposite,  he  lunged  across  in  front,  and  there  was  a 
general  mix-up.    I  went  up  in  the  air.    I  sprang  just  as  the  car 
struck  the  horse  and  buggy  together.     I  won't  attempt  to  tell 
the  way  I  went.    The  bystanders  said  I  went  some  10  or  15  feet 
in  the  air.    I  lit  on  my  feet  and  stumbled  and  fell."    He  further 
testified  that  the  car  dragged  the  horse  and  buggy  in  the  neigh- 
borhood of  50  feet  after  the  collision  occurred.    **Q.   How  were 
you  driving  the  horse  at  the  time  just  before  the  accident  oc- 
curred ?    A.  On  a  walk.    Q.   How  was  the  horse  acting  at  that 
time?    A.    As  I  stated  before,  he  was  watching  the  car  closely, 
and  showed  signs  of  being  scared,  and  I  was  extra  careful  in 
holding  a  good  rein  on  him."  On  cross-examination  he  testified 
as    follows:  "Q.  Your  horse    was    coming   along   quietly?     A. 
Yes,  sir.     Q.    You  had  no  trouble  with  the  horse  until  the  car 
came  right  opposite  the  horse,  as  you  say,  or  it  got  nearly  to  the 
horse?    A.    Nearly  so.    Q.   And  then  the  horse  suddenly  reared 
up,  did  it  not?    A.   Yes,  sir.    Q.   And  it  reared  and  came  down 
towards  the  east?    A.  Yes,  sir.    Q.  That  would  bring  the  horse, 
which  had  previously  been  on  the  west  side  of  the  street,  over 
on  the  track  portion?    A.     Yes,  sir.  Q.  And,  just  at  the  instant 
that  the  horse  got  there,  that  instant  the  car  struck  him?    A.  It 
struck  him  and  the  buggy  together,  the  fore  part  of  the  front 
wheel.     *     *     *     Q,   You  did  not  anticipate  that  the  horse  was 
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goings  to  rear  and  go  over  on  the  track  just  in  front  of  that  motor, 
did  you,  until  he  did  it?  A.  If  I  had  I  would  have  jumped  from 
the  buggy  and  turned  him  loose.  Q.  So  you  did  not  anticipate 
the  horse  would  do  as  ridiculous  a  thing  as  that,  did  you?  A. 
Xo,  sir ;  I  didn't.  Q.  And  so  far  as  you  know  the  motorman  did 
not?  A.  I  presume  not.  Q.  Because  you  were  driving  quietly 
along  towards  him,  and  he  was  coming  toward  you?  A.  Yes, 
sir.  *  *  *  Q.  He  was  moving  quietly  and  all  right  until  he 
made  this  lunge?  A.  I  stated  that  he  showed  signs  of  being 
scared.  Q.  That  is,  appeared  a  little  nervous  and  working  his 
ears?  A.  His  ears  were  standing  forward  directly,  I  think;  he 
was  not  looking  back.  Q.  Well,  then,  that  was  his  position ;  he 
was  a  little  nervous  and  his  ears  were  forward.  Did  he  move 
along  all  right?  You  held  this  tight  rein  on  him  until  he  made 
this  lunge?  A.  Yes,  sir."  After  stating  that  he  had  driven  horses 
ever  since  being  old  enough,  that  he  was  a  strong  man,  about 
42  years  old,  and  sober,  the  following  question  was  asked  him: 
*'Q.  So  there  was  not  anything  about  you  to  attract  the  atten- 
tion of  the  motorman?  There  was  nothing  wrong?  A.  No,  sir." 
The  foregoing  is  all  the  material  evidence  relating  to  the  situa- 
tion just  previous  to  the  accident.  On  this  evidence  the  trial 
court  ruled  that  there  was  no  showing  of  negligence  on  the  part 
of  the  defendant  company,  and  directed  the  jury  to  return  a 
verdict  for  the  defendant. 

Keeping  in  mind  the  rule  that,  where  a  verdict  is  directed  for 
the  defendant,  the  court  should  consider  as  established  every  fact 
which  the  evidence  tends  to  prove,  we  are  required  to  determine 
whether  there  was  error  in  the  direction  of  the  court.    There  is 
no  allegation  in  the  petition  that  the  motorman  did  or  by  the 
use  of  diligence  could  have  observed  that  the  horse  was  fright- 
ened in  time  to  have  brought  his  car  to  a  stop  prior  to  the  col- 
lision.    The  only  allegation  relating  to  the  negligence  of  the 
motorman  is  to  the  effect  that,  "after  the  car  struck  the  horse 
and  buggy,  the  motorman,  both  seeing  and  knowing  the  imminent 
danger  in  which  the  plaintiff's  horse  and  buggy,  as  well  as  the 
occupant  of  said  buggy,  were  placed  by  the  negligence  of  the 
defendant,  and  having  the  power  to  stop  said  car,  in  absolute  dis- 
regard of  defendant's  duty  to  stop  said  car,  negligently  failed 
even  to  diminish  the  speed  of  said  car;  but,  on  the  contrary, 
said  motorman  continued  to  run  said  car  at  a  great  rate  of  speed 
for  about  the  total  distance  of  one-half  block  after  striking  and 
running  into  said  horse  and  buggy."    There  is  no  evidence  show- 
ing that  the  car  could  be  stopped  in  a  less  distance  than  that 
alleged,  or  that  the  damage  was  occasioned  by  the  failure  to 
stop  within  a  less  distance.     It  is  a  well-established  rule  that 
travelers  upon  the  street  have  uqual  rights  there  with  the  street 
car  company,  and  that  each  must  so  use  the  street  as  to  avoid 
danger  and  damage  to  the  other,  and  that  either,  being  negligent 
in  that  respect,  are  liable  for  the  damage  occasioned.    As  stated 
in  Ellis  V.  Boston  &  L.  R.  Co.,  35  N.  E.  1127,  160  Mass.  341: 
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"The  rights  of  the  driver  of  a  horse  and  the  manager  of  an 
electric  car,  under  such  circumstances,  are  equal.  Each  must 
use  the  street,  and  each  must  use  it  with  a  reasonable  regard 
for  the  safety  and  convenience  of  the  other.  The  motorman  is 
supposed  to  know  that  his  car  is  likely  to  frighten  horses  that 
are  unaccustomed  to  the  sight  of  such  vehicles,  which  most  horses 
are  easily  taught,  after  a  time,  to  pass  without  fear.  It  is  his 
duty,  if  he  sees  a  horse  in  the  street  before  him  that  is  greatly 
frightened  at  the  car,  so  as  to  endanger  his  driver  or  other  per- 
son in  the  street,  to  do  what  he  reasonably  can  in  the  manage- 
ment of  his  car  to  diminish  the  fright  of  the  horse ;  and  it  is  also 
his  duty  in  running  the  car  to  look  out,  and  see  whether,  by 
frightening  horses  or  otherwise,  he  is  putting  in  peril  other  per- 
sons lawfully  using  the  street,  on  foot  or  with  teams.  In  this 
way  the  convenience  and  safety  of  everybody  can  be  promoted, 
without  serious  detriment  to  anybody." 

If  it  had  been  alleged  and  shown  that  the  motorman  saw,  or 
by  reasonable  diligence  could  have  seen,  that  the  horse  was 
greatly  frightened,  in  time  to  have  brought  the  car  to  a  halt  be- 
for,e  the  accident,  and  that  he  failed  to  do  so,  that  Would  have 
established  negligence  on  the  part  of  the  company.  There  is 
no  allegation  to  that  effect  in  the  petition,  and  the  record  is  en- 
tirely barren  of  any  evidence  tending  to  show  that  the  motorman 
had  or  could  have  had  knowledge  that  the  horse  was  unduly 
frightened,  until  he  got  opposite,  or  nearly  opposite.  That  the 
horse  showed  signs  of  nervousness  could  hardly  be  observed  by 
the  motorman  at  some  distance  away,  unless  it  was  of  such  a 
character  as  to  attract  the  attention  of  those  at  a  distance,  and 
of  this  there  is  no  evidence.  A  careful  examination  of  the  record 
convinces  us  that  there  was  no  case  for  the  jury,  and  that  the 
court  was  right  in  directing  a  verdict. 

We  recommend  an  affirmance  of  the  judgment. 

Albert  and  Jackson,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion^ 
the  judgment  appealed  from  is  affirmed. 
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McClelland  v.  Pittsburg  Rys.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  7,  1907.) 

[66  Atl.  Rep.  76.] 
Street    Railroads — Collision    with     Vehicle — Contributory     Negli- 


.-:— Where  the  driver  of  a  vehicle  about  to  cross  the  tracks  of  a 
street  railway  company  drives  so  close  to  the  track  as  to  be  hit  by 
an  approaching  car  while  turning  into  the  space  between  the  track 
and  the  curb  in  an  endeavor  to  avoid  the  car  it  constitutes  con- 
tributory negligence. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  R.  W.  McClelland  against  the  Pittsburg  Railways 
Company.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Arfa:ued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

James  Balph  and  R.  A,  Balph,  for  appellant. 
James  C.  Gray,  Clarence  Burleigh,  and  William  A.  Challener, 
for  appellee. 

Potter,  J.  This  action  was  brought  to  recover  damages  for 
personal  injuries  caused  by  a  collision  between  the  buggy  in 
which  appellant  was  riding  and  one  of  defendant's  cars.  The 
accident  occurred  just  as  plaintiff  was  driving  out  the  driveway 
of  a  private  residence,  intending  to  cross  directly  over  the  track. 
It  appears  from  the  evidence  that  he  saw  the  car  approaching  at 
some  distance,  and,  keeping  his  eye  upon  it,  he  allowed  his  driver 
to  proceed  at  a  slow  trot.  Just  as  the  head  of  the  horse  reached 
the  first  rail,  he  concluded  that  the  car  was  too  near,  and  was 
coming  too  fast,  for  him  to  cross  the  track  in  safety.  He  then 
directed  the  driver  to  turn  the  horse  to  the  right  into  the  space 
between  the  track  and  the  curb,  so  as  to  avoid  the  car;  but  in 
doing  so,  the  wheel  turned  sharply  under  the  body  of  the  buggy, 
and  apparently  swung  or  pushed  it  so  far  around  as  to  bring  the 
hind  wheel  in  contact  with  the  car  as  it  passed. 

The  testimony  shows  that  the  car  was  running  at  an  excessive 
rate  of  speed,  and  that  the  horse  was  trotting  as  it  approached 
the  track.  Presumably  the  fact  that  the  horse  was  trotting  made 
it  more  difficult  to  stop  or  turn  when  it  became  necessary  to  do 
so,  before  the  buggy  reached  the  track.  At  any  rate,  if  the 
driver  had  approached  the  track  more  slowly,  or  had  stopped  at 
a  point  a  few  feet  further  from  the  track,  the  collision  need  not 
have  occurred.  Undoubtedly  the  defendant  company  was  negli- 
gent in  running  the  car  at  so  high  a  rate  of  speed,  but,  even  then, 
under  the  well-settled  rule  of  law,  the  plaintiff  cannot  recover  if 
by  his  own  conduct  he  also  contributed  to  the  happening  of  the 
accident.     As  we  read  the  testimony,  he  did  this  when  he  ap- 
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proached  the  point  of  intersection  so  rapidly,  and  drove  so  close 
to  the  track*  before  stopping  or  turning  the  head  of  his  horse. 
There  was  ample  room  to  permit  the  turning  of  the  horse  and 
buggy  into  the  space  between  the  curb  and  the  first  track  as  the 
plaintiff  drove  out  into  the  street  had  he  so  desired.  This  was 
the  course  he  fipally  adopted,  but  he  hesitated  a  trifle  too  long  in 
its  execution.  If  he  had  stopped  or  turned  an  instant  sooner  he 
would  have  been  safe.  The  buggy  seems  not  to  have  been  at 
any  time  actually  upon  the  track,  and,  when  the  plaintiff  was 
caught,  it  was  by  reason  of  being  too  close  to  the  car,  rather  than 
by  being  in  front  of  it. 

We  see  no  error  in  the  refusal  of  the  learned  trial  judge  to 
take  off  the  nonsuit,  and  the  judgment  is  affirmed. 


Martin  v,  Chicago,  B.  &  Q.  Ry.  Co. 

(Supreme  Court  of  Wyoming,  May  7,   1907.) 
[89  Pac.  Rep.  1025.] 

Justices    of    the    Peace — ^Appeal — Dismissal — Original    Petition.— 

Where,  after  appeal  from  a  justice's  judgment  and  a  motion  to 
dismiss,  plaintiff  filed  an  original  petition  invoking  the  original 
jurisdiction  of  the  district  court,  the  motion  to  dismiss  became 
immaterial. 

Railroads — Fences — Statutes — Application — Killing  Stock.  —  Rev. 
St.  1899,  §  1973,  defining  a  lawful  fence,  and  providing  that  unless 
the  fence  comes  up  to  the  requirements  any  person  may  have  a 
right  of  action  for  damages  resulting  from  injuries  to  his  live  stock 
from  such  illegal  fence,  refers  entirely  to  a  lawful  inclosure,  and 
does  not  create  a  liability  on  a  railroad  company  for  the  killing  of 
live  stock  in  collision  with  a  train,  where  such  stock  strayed  on  to 
the  right  of  way  because  of  a  defect  in  the  railroad's  right  of  way 
fence. 

Same — Failure  to  Fence — ^Negligence.* — In  the  absence  of  statute, 
a  railroad  company  is  not  required  to  fence  its  right  of  way,  and  is 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  railroad  companies  for  injuries  to  stock  inflicted  by  trains  as 
affected  by  negligence  with  respect  to  fencing  railroad  tracks,  sec 
Paquin  v.  Wisconsin  Cent.  Ry.  Co.  (Minn.),  21  R.  R.  R.  639,  44  Am. 
&  Eng.  R.  Cas..  N.  S.,  639  (Wisconsin  statute  imposes  liability  upon^ 
railroad,  when  it  fails  to  fence  track,  for  injuries  only  which  arc' 
the  proximate  result  of  such  failure);  Sarja  v.  Great  Northern  Ry. 
Co.  (Minn.),  21  R.  R.  R.  615,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  615 
(animals  unlawfully  at  large  injured  upon  unfenced  track);  Russell 
V.  Maine  Cent.  R.  Co.  (Me.),  20  R.  R.  R.  308,  43  Am.  &  Eng.  R. 
Cas.,  N.  S.,  308  (railroad  owed  no  duty  of  fencing  its  road,  as  to 
owner  of  horse  being  pastured  in  pasture  of  third  person);  Ellington 
V.  Great  Northern  Ry.  Co.  (Minn.),  19  R.  R.  R.  174,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  174  (failure  of  railroad  to  fence  its  track  as 
required  by  statute  is  prima  facie,  but  not  conclusive,  evidence  of 
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only  liable  for  the  killing?  of  stock  in  c^se  ne^li^ence  is  allefs^ed  and 
proved. 

Same — Res  Ipsa  Loquitur.f — The  fact  that  plaintiff's  bull  was  killed 
by  defendant's  engine  after  he  had  strayed  on  to  the  track  was  not 

ncRliRcnce) ; .  Metlen  v.  Oregon  Short  Line  R.  Co.  (Mont.),  17  R.  R. 
R.  178,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  178  (complaint  was  demurrable 
for  failure  to  allege   plaintiffs  ownership   or  possession   of  land  at 
point   where    cattle    strayed    on    track    through    alleged    insufficient 
fence);    Titus  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  129,  39 
Am.  &  Eng.  R.  Cas.,  N.  S.,  129;    B^udin  v.  Oregon  Short  Line  R. 
Co.  (Mont.),  14  R.  R.  R.  208,  37  Am.   &  Eng.  R.  Cas.,  N.  S.,  208; 
Fowbel  V.  Wabash  R.  Co.  (Iowa),  14  R.  R.  R.  169,  37  Am.  &  Eng. 
R  Cas.,  N.   S.,  169;    Sanger  v.  Chesapeake  &  Ohio  Ry.   Co.   (Va.), 
13  R.  R.   R.   482.  36  Am.   &  Eng.   R.   Cas.,   N.   S.,   482  '(trespassing 
animals  killed  on  unfenced  track);    extensive  note,  12  R.  R.  R.  792, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  792  (presumption  of  negligence  and 
burden  of  proof);    extensive  note,  12  R.  R.  R.  197,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  197  (duty  of  trainmen  to  look  out  for  stock) ;   Delphia 
V.  Rutland  R.  Co.   (Vt.),  11  R.  R.  R.  775,  34  Am.  &  Eng.  R.  Cas., 
X.  S.,  775  (duty  of  railroad  to  fence  track,  under  Vermont  statute,  is 
owed  to  adjoining  owners  only);    Ft.  Worth,  etc.,  Ry.- Co.  v.  Swan 
(Tex.),  10  R.  R.  R.  654,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  654  (absolute 
liability  on  account  of  failure  to  fence,  under  Texas  statute);    Craig 
r.  Wabash  R.  Co.  (Iowa),  9  R.  R.  R.  363,  32  Am.  &  Eng.  R.  Cas., 
X.  S.,  363   (negligence  in  operation  of  train  immaterial  where  acci- 
dent occurred   where   company  should    have    fenced) ;    Atkinson   v. 
Chicago,  etc.,  Ry.  Co.   (Wis.),  9  R.  R.   R.   423,  32  Am.   &  Eng.   R. 
Cas.,  N.  S.,  423;    Dailey  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  9  R.  R.  R. 
420,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  420   (stock  unlawfully  at  large 
killed  on   unfenced    track);     Gulf,   etc.,    Ry.    Co.   v.    Clay    (Tex.),    2 
R.  R.  R.  28,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  28  (drowning  of  stock 
through  failure  to  leave  openings  in  railroad  fence);    International 
&  G.  N.  R.  Co.  V.  Richmond  (Tex.),  2  R.  R.  R.  910,  25  Am.  &  Eng. 
R.  C^s.,  N.  8.,  910  (effect  of  act  of  railroad  in  leaving  openings  in 
fence  for  convenience  of  adjacent  owner);    note,  19  Am.  &  Eng.  R. 
Cas.,   N.   S.,   726    (animals   unlawfully   at   large   killed   on   unfenced 
track);    note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  237   (stock  injured  on 
track  after  reaching  it  through  culvert);    Georgia  S.  &  F.  Ry.  Co. 
V.  Wisenbaker   (Ga.),  22  Am.   &  Eng.   R.   Cas.,   N.   S.,  186   (liability 
as  affected  by  failure  to  keep  in  repair  fence  not  required  by  law); 
Cagwin  V.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  20  Am.  a  Eng.  R.  Cas., 
X.  S.,  236  (liability  under  statute  requiring  track  to  be  fenced  where 
injured  cattle  got  on  track  by  passing  under  railroad  bridge);    Boggs 
V.  Missouri.  K.  &  T.  Ry.  Co.  (Mo.),  18  Am.  &  Eng.  R.  Cas.,  N.  S^ 
379  (railroad  liable  for  double  damages,  under  Missouri  fence  law, 
where   it   failed   to   fence,    though    st6ck    was   lost    but    not   killed); 
Evans  v.  Sherman,  S.  &  S.  Ry.  Co.  (Tex.),  5  Am.  &  Eng.  R.  Cas., 
N.  S.,   184    (horse   unlawfully   at   large    killed    on    unfenced   track); 
Chicago,  B.  &  Q.  R.  Co.  v.  Cox  (Neb.),  7  Am.  &  Eng.  R.  Cas.,  N. 
S.,  379  (where  there  was  no  actual  collision  between  the  train  and 
the  animals  injured);    foot-note  appended  to  Chicago,   etc.,   R.   Co. 
r.  Sevcek  (Neb.),  16  R.  R.  R.  186,  38  Am.  &  Eng.   R.  Cas.,  N.  S., 
186  (liability  fixed  by  place  of  stock's  entry  upon  railroad  track). 

tSee  foot-notes  appended  to  Central  of  Georgia  Ry.  Co.  v.  Turner 
(Ala.),  22  R.  R.  R.  661,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  661;  foot-note 
appended  to  St.  Louis  S.  W.  Ry.  Co.  v,  Hutchison  (Ark.),  21  R.  R. 
R.  625,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  625;  foot-notes  appended  to 
Kansas  City  So.  Ry.  Co.  v.  Cash  (Ark.),  21  R.  R.  R.  624,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  624;  foot-notes  appended  to  Mobile  &  O.  R. 
Co.  V,  Morrow  (Ky.),  21  R.  R.  R.  644,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  644. 
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of  itself  sufficient  to  show  that  such  killing  was  the  result  of  negli- 
gence in  the  operation  of  defendant's  train. 

Same — Pleading. — Where  a  railroad  was  neither  under  a  contractual 
or  statutory  duty  to  fence  its  track  at  the  time  plaintiffs  bull  was 
killed,  a  petition  alleging  that  defendant's  right  of  way  fence  was 
defective,  that  defendant,  though  having  knowledge  thereof,  failed 
to  repair  it,  and  for  this  reason  the  bull  strayed  through  the  fence 
on  to  the  track  and  was  killed,  did  not  state  a  cause  of  action. 

Same — Trespass — Duty  of  Railroad4 — Where  a  railroad  track  was 
not  sufficiently  fenced  at  the  p*Iace  where  plaintiff's  bull  was  killed 
in  collision  with  a  train,  the  fact  that  the 'bull  under  such  circum- 
stances was.  not  a  trespasser  on  the  right  of  way  did  not  make  the 
railroad  company  an  insurer  of  his  safety,  but  only  required  that 
the  railroad  company  use  ordinary  care  to  prevent  such  injury. 

Error  to  District  Court,  Crook  County;  Carroll  H.  Parmelec, 
Judge. 

Action  by  Nels  Martin  against  the  Chicago,  Burlington  & 
Quincy  Railway  Company.  From  a  judgment  for  defendant, 
plaintiff  brings  error.  Affirmed. 

Robert  P.  Parker,  for  plaintiff  in  error. 

N.  K.  Griggs  and  M.  Nichols,  for  defendant  in  error. 

ScoTT,  J.  The  plaintiff  in  error  brought  this  action  in  a  justice 
of  the  peace  court  of  Crook  county  against  the  defendant  in  error 
to  recover  damages  for  the  killing  of  a  bull  upon  its  tracks. 
Judgment  was  recovered  in  justice  court,  whereupon  an  appeal 
was  taken  by  the  defendant  to  the  district  court.  The  plaintiff 
filed  an  original  petition  in  that  court  which  was  demurred  to, 
and,  upon  hearing,  the  demurrer  was  sustained.  The  plaintiff 
electing  to  stand  upon  his  petition,  judgment  was  entered  for  the 
defendant.    The  plaintiff  brings  the  case  here  on  error. 

1.  The  plaintiff  in  error  assigns  as  error  the  denial  of  his  mo- 
tion to  dismiss  the  appeal.  The  appearance  was  special  for  the 
purpose  of  making  such  motion.  We  need  not,  however,  discuss 
the  question  further  than  to  say  that  if  there  was  any  merit  in 
his  motion  the  error  in  denying  it  becomes  immaterial,  because 
the  plaintiff  thereafter  filed  a  petition  as  upon  the  commencement 
of  a  new  case,  thereby  invoking  the  original  jurisdiction  of  the 
court.  Reedy  v.  Gift,  2  Kan,  392 ;  24  Cyc.  tit.  ".As  Waiver  of 
Objections  to  Proceedings  for  Appeal,''  694 ;  also  page  723,  and 
cases  cited ;  12  Ency.  P.  &  P.  816,  and  cases  there  cited. 

2.  It  is  alleged  in  the  petition  that  defendant  is  and  has  been 
a  corporation,  and  for  many  years  the  owner  of  and  engaged  in 
operating  its  line  of  road  in  and  through  Crook  county,  Wyo., 
and  that  plaintiff  is  and  for  many  years  has  been  the  owner  of  a 
large  tract  of  land  on  either  side  of  said  road  in  said  county,  and 

JFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charf^e  of  trains  to  avoid  collisions  with  animals, 
see  foot-notes  appended  to  Mobile  &  O.  R.  Co.  v.  Morrow  (Ky.)i 
21  R.  R.  R.  644,  44  Am.  &  Enpr.  R.  Cas.,  N.  S.,  644. 
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of  a  large  number  of  cattle  which  ranged  and  pastured  upon 
said  land;  that  in  the  operation  of  said  road  the  defendant  caused 
to  be  propelled  over  its  tracks  both  night  and  day  a  large  number 
of  trains,  both  passenger  and  freight,  and  often  at  the  rate  of 
30  to  60  miles  per  hour ;  that  in  1893  the  defendant  constructed  a 
j^ood  and  sufficient  fence  along  its  right  of  way  over  and  through 
plaintiflF's  land,  and  that  he  relied  upon  defendant  keeping  said 
fence  in  repair ;  that  for  several  weeks  prior  to  the  time  the  bull 
was  killed  defendant  had  negligently  permitted  the  fence  to  get 
out  of  repair,  so  that  it  was  not  sufficient  to  prevent  said  bull  or 
live  stock  from  straying  upon  its  right  of  way  and  being  killed, 
all  of  which  was  known  to  defendant ;  that  in  consequence  of  such 
negligence  plaintiff's  bull  on  or  about  August  18,  1905,  strayed 
on  to  defendant's  track  and  was  killed  by  being  run  against  by 
defendant's  engine,  and  was  so  killed  by  reason  of  defendant's 
negligence  in  failing  to  keep  its  fence  in  sufficient  repair  to  pre- 
vent stock  from  entering  the  right  of  way.  The  foregoing  sets 
out  all  of  the  allegations  of  negligence  upon  which  plaintiff  pred- 
icates his  right  to  recover. 

There  was  no  law  in  this  state  at  the  time  of  the  injury  com- 
plained of  requiring  railroads  to  fence  their  right  of  way.  Such 
a  law  has  since  been  enacted.  Chapter  84,  Sess.  Laws  1907. 
Cattle  and  certain  kinds  of  live  stock  have  always  been  permitted 
to  run  at  large.  We  have  now  and  had  then  a  statute  which 
defines  a  lawful  fence.  Section  1973,  Rev.  St.  1899.  This  sec- 
tion has  reference  to  what  is  termed  a  "lawful  inclosure."  It 
is  provided  that,  unless  the  fence  comes  up  to  the  requirements 
there  prescribed,  it  is  not  a  lawful  fence,  and  any  one  may  have 
a  right  of  action  for  damages  resulting  from  injury  to  his  live 
stock  from  such  illegal  fence.  The  injury  for  which  plaintiff 
sought  damages  was  not  the  result  of  the  animal  coming  in  con- 
tact with,  nor  was  the  animal  killed  at,  the  fence.  The  statutory 
or  common  law  right  to  recover  damages  for  injuries  to  live 
stock  coming  in  contact  with  improperly  constructed  or  negli- 
gently maintained  fences  is  not  therefore  involved  in  this  case. 
Nor,  in  the  absence  of  statute,  was  the  defendant  required  to 
fence  its  right  of  way  in  order  to  avoid  liability  solely  on  the 
ground  of  the  nonexistence  of  such  fence.  Its  liability  must  be 
determined  upon  the  principles  of  the  common  law.  16  A.  & 
E.  Ency.  Law,  498,  and  cases  there  cited.  By  those  principles 
the  right  of  action  rested  in  the  negligence  of  the  defendant,  and 
such  negligence  is  never  presumed ;  it  must  be  alleged  and  proved. 
17  Ency.  P.  &  P.  565,  and  cases  cited.  The  fact  that  the  animal 
was  killed  by  the  defendant's  engine  is  not  sufficient  unless 
coupled  with  allegations  showing  that  it  was  the  result  of  negli- 
gence in  operating  the  engine  or  train  on  the  part  of  the  defend- 
ant and  its  employees.  Schenck  v,  U.  P.  Ry.  Co.  and  Clark  et 
al..  Receivers,  5  Wyo.  430,  40  Pac.  840.  No  allegations  of  that 
kind  appear  in  the  petition,  nor  does  it  appear  that  the  rate  of 
speed  at  which  the  train  was  running  at  the  time  the  animal  was 
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killed  was  unusual,  reckless,  or  dangerous.  The  allegation  is 
that  the  fence  was  in  bad  shape ;  that  defendant,  though  having 
knowledge  thereof,  had  failed  to  repair  it;  and  that  by  reason 
thereof  the  animal  strayed  through  the  fence  on  to  the  track  and 
was  killed. 

The  pleader  has  designated  as  the  proximate  cause  of  the  kill- 
ing the  failure  to  keep  the  fence  in  repair,  but  no  contractual  duty 
either  to  build  or  keep  it  in  repair  so  as  to  obstruct  ingress  to 
its  right  of  way  is  alleged,  nor  was  such  duty  imposed  by  statute^ 
nor  was  the  failure  to  keep  the  fence  in  repair  in  the  absence  of 
such  a  statute  negligence  per  'se.     The  rule  is  stated  in  C,  C. 
&  C.  R.  R.  Co.  V.  Elliott,  4  Ohio  St.  474,  where  it  is  said:    "The 
bare  fact  that  a  railroad  is  uninclosed,  there  being  no  statute  re- 
quiring it  to  be  fenced,  does  not,  in  general,  render  the  railroad 
company  liable  to  pay  for  animals  straying  upon  the  track  and 
killed  by  a  train ;  such  want  of  fencing  being,  in  general,  only 
a  remote  cause  of  the  loss."     In  Crary  v,  C,  M.  &  St.  P.  Ry. 
Co.,  100  N.  W.  18,  18  S.  D.  237,  it  was  held  upon  the  facts  that 
the  defendant  was  under  no  obligation  to  construct  a  fence  along 
its  right  of  way  at  the  place  where  the  animal  was  killed.    It  is 
there  said:    "Whether,  therefore,  the  fence  was  sufficient  or  in- 
sufficient to  restrain  the  plaintiff's  stock  is  not  material  in  this 
case,  for,  if  the  railroad  company  was  not  required  by  law  to 
fence  its  right  of  way,  it  was  not  bound  to  construct  or  maintain 
any  such  fence,  and  the  fact  that  it  did  construct  a  fence  does 
not  estop  it  from  showing  that  the  law  did  not  require  the  same, 
and  that  the  plaintiff  as  lessee  had  no  right  to  assume  that  the 
company  would  maintain  the  fence  in  good  repair."    In  Steven- 
son V,  Railway  Co.,  35  La.  Ann.  498,  the  plaintiff  sued  for  the 
value  of  six  mules  alleged  to  have  been  killed  by  the  defendant's 
train  through  the  carelessness  and  negligence  of  its  employees. 
The  court  said :    "Plaintiff  contends  that  the  proof  of  the  destruc- 
tion of-  his  property  by  the  trains  of  the  company  throws  upon 
the  defendant  the  burden  of  proving  justification  or  want  of  neg- 
ligence.   But  he  has  signally  failed  to  refer  us  to  any  authority, 
either  of  law  or  jurisprudence,  in  support  of  this  proposition. 
*     *     *     Hence  we  recognize  the  rule  that  in  such  suits  for 
damages  the  plaintiff  must  make  his  case  certain,  and  that  the 
burden  is  upon  him  to  prove  that  the  alleged  injury  to  his  prop- 
erty was  the  result  of  negligence  or  carelessness  of  the  defeftdant 
or  its  employees."    In  O.,  A.  &  M.  R.  R.  Co.  v.  Miles,  76  Va. 
773,  the  court  said :    "It  is  simply  alleged  that  the  animals  were 
killed  by  being  run  over  by  the  trains  of  the  defendant.     *     *    * 
In  a  case  such  as  this  the  proper  inquiry  always  is  whether  the 
agents  of  the  company  exercised  reasonable  and  proper  care  in 
running  their  trains  to  avoid  injury  to  the  property  of  the  plain- 
tiff; and,  unless  the  injury  is  alleged  and  proven  to  have  been 
caused  by  their  negligence  or  misconduct,  the  action  cannot  be 
sustained."    The  Supreme  Court  of  Florida  said  in  S.  F.  &  W. 
Ry.  Co.  z\  Geiger,  21  Fla.  669,  58  Am.  Rep.  697,  after,  an  ex- 
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haustive  review  of  the  question:  "Independent  of  any  legisla- 
tion on  the  subject,  we  do  not  think  that  proof  of  the  mere  kill- 
ing, independent  of  locality,  or  some  other  circumstance  which 
shows  that  it  would  not  have  resulted  if  reasonable  care  had  been 
taken,  or  some  omission  of  duty,  as  a  failure  to  blow  the  whistle 
for  the  purpose  of  scaring  the  cattle  off,  is  prima  facie  evidence 
of  negligence  upon  the  part  of  the  company."  The  following 
cases  are  there  cited  in  support  of  that  statement,  viz.:  B.  & 
M.  R,  R.  V.  Wendt,  12  Neb.  76,  10  N.  W.  456;  Schiner  v.  Rail- 
road Co.,  40  Iowa,  337;  Bethje  v.  Railroad  Co.,  26  Tex.  604; 
Walsh  V.  Railroad  Co.,  8  Nev.  1 10 ;  Railroad  Co.  v.  Mean?,  14 
Ind.  30;  McKissock  v.  Railroad  Co.,  73  Mo.  456;  Railroad  Co.  v, 
McMillan  (Ohio)  7  Am.  &  Eng.  Ry.  Cas.  588,  note. 

It  may  be  conceded,  and  this  court  has  held,  that  cattle  upon 
the  open  range  which  stray  upon  and  depasture  the  uninclosed 
land  of'  a  person  other  than  their  owners  are  not  trespassers  to 
the  extent  that  an  action  would  lie  in  favor  of  the  owner  of  the 
land.  So  it  may  be  said  that  injury  to  the  right  of  way  of  a 
railroad  by  cattle  under  like  conditions  would  not  be  actionable 
trespass.  It  does  not,  however,  follow  that  because  no  action  is 
given  under  such  circumstances  that  the  cattle  are  so  lawfully 
upon  the  right  of  way  as  to  make  the  railroad  company  an  insurer 
of  their  safety.  The  plaintiff  is  presumed  to  have  known  that  in 
the  absence  of  a  fence  the  cattle  would  be  liable  to  stray  upon  the 
right  of  way  and  be  killed.  He  was  equally  chargeable  with  no- 
tice that  there  was  no  obligation,  so  far  as  the  damage  here  com- 
plained of  is  concerned,  to  keep  the  fence  in  repair,  and  that  it 
was  liable  to  become  defective  and  insufficient  to  turn  his  stock. 
Charged  with  such  knowledge  he  took  all  risk,  in  permitting  his 
cattle  to  run  at  large  of  injury  to  or  destruction  of  them  by  mere 
accident,  but  no  risk  of  such  injury  or  destruction  by  defendant's 
Diligence.  Kerwhacker  v,  C,  C.  &  C.  R.  R.  Co.,  3  Ohio  St. 
172,  62  Am.  Dec.  246.  It  should  be  borne  in  mind  that  the  rules 
governing  liability  for  injuries  at  railroad  crossings  are  predicated 
on  different  premises.  By  the  establishment  of  such  crossings 
an  invitation  is  extended  to  the  public  to  use  them,  and  it  becomes 
the  duty  of  the  railroad  company  and  its  agents  and  employees 
to  look  out  for  and  avoid  injuring  those  who  are  using  the  cross- 
ing. In  such  cases,  however,  the  overwhelming  weight  of  au- 
thority is  that  mere  allegations  of  time,  place,  and  injury  are 
not  sufficient,  but,  in  addition  thereto,  allegations  of  negligence 
constituting  the  proximate  cause  of  the  injury  are  necessary.  5 
Ency.  P.  &  P.  690,  691.  In  the  case  before  us  the  failure  to  keep 
the  fence  in  repair  was  not  negligence,  there  being  no  statute 
making  it  the  duty  of  the  defendant  to  do  so,  and  the  petition 
fails  to  allege  negligence  in  operating  and  handling  the  train  or 
engine  by  which  the  animal  was  killed.  The  petition  is  fatally 
,  defective,  and  the  demurrer  was  properly  sustained. 

The  judgment  is  affirmed. 

PoTTBR^  C.  J.,  and  Beard,  J.,  concur. 
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Strong  v.  Burlington  Traction  Co. 

(Supreme  Court  of  Vermont,  General  Term,  May  10,  1907.) 

[66  Atl.  Rep.  786.] 

Carriers — Street  Railways — Collision — Injury — ^Liability  of  Com- 
pany.— Thoujfh  a  street  car's  collision  with  a  wa^on  resulted  from 
the  driver's  negligence  in  crossing  the  track,  the  company  was  liable 
to  a  passenger  for  her  injury,  if  the  motorman's  negligence  in  run- 
ning the  car  at  a  very  rapid  and  unusual  rate  of  speed,  or  too  close 
to  a  car  in  front,  after  the  passing  of  which  the  driver  drove  his 
wagon  across  the  track,  prevented  him  from  avoiding  the  collision. 

Same. — Where  a  street  car's  collision  with  a  wagon  caused  a  pas- 
senger's injury,  the  motorman  was  not  negligent  as  a  matter  of  law 
merely  because  the  ringing  of  the  gong,  which  was  not  done,  would 
have  prevented  the  obstruction;  the  inference  of  negligence  not  being 
necessarily  contained  in  that  finding. 

Same — Duty  of  Motorman. — A  motorman  had  no  right,  as  to  pas- 
sengers, to  assume  that  one  driving  a  wagon  along  the  street  in  the 
same  direction  the  car  was  going  would  not  attempt  to  cross  the 
track  "mid  block,"  but  owed  her  the  duty  to  exercise  the  most 
watchful  care  and  the  most  active  diligence  for  her  safety  against 
collision  with  the  wagon. 

Same-^Question  for  Jury. — In  an  action  against  a  street  railway 
company  for  injury  to  a  passenger,  caused  by  a  collision  with  a 
wagon  crossing  the  track,  whether  the  motorman  was  negligent  held, 
under  the  evidence,  a  question  for  the  jury. 

Exceptions  from  Chittenden  County  Court;  Willard  Wheeler, 
Judge. 

Action  by  Mary  M.  Strong  against  the  Burlington  Traction 
Company.  From  a  judgment  for  plaintiff,  defendant  brings  ex- 
ception.   Reversed  and  remanded. 

Argued  before  Rowe;i<l,  C.  J.,  and  Tyi.er,  Munson,  and  Wat- 
son, JJ. 

Darling  &  Mower  and  C,  S.  Palmer,  for  plaintiff. 
A.  G.  Whittemore,  U.  A,  Bullard,  and  R,  B.  Brown,  for  de- 
fendant. 

RowEi<L,  C.  J.  The  plaintiff,  a  passenger  on  defendant's  open 
street  car,  being  frightened  by  a  collision  between  the  car  and 
delivery  wagon  crossing  the  track,  jumped  or  was  thrown  from 
the  car  and  injured,  for  which  she  seeks  damages.  The  wagon 
was  covered,  and  the  seat  hooded  with  side  lights.  The  driver 
could  look  back  through  the  glass  doors  in  the  rear  end  of  the 
wagon.  There  was  a  car  just  ahead  of  the  plaintiff's  car,  between 
which  and  the  curb  the  deliveryman  was  driving  at  a  trot  in  the 
same  direction  the  car  was  going,  and  just  as  the  car  passed  him 
he  suddenly  turned  his  horse  at  right  angles  and  trotted  onto  the 
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track  for  the  purpose  of  crossing  to  the  other  side  of  the  street, 
and  when  the  horse  got  onto  the  track  it  slowed  up  and  walked, 
and  the  collision  happened  then,  and  about  "mid  block." 

The  defendant  claims  that  its  motion  for  a  verdict  should  have 
been  sustained,  for  that  the  evidence  showed  that  the  direct  and 
immediate  cause  of  the  accident  was  the  negligent  act  of  the 
deliver>'man  in  driving  across  the  track;  that  the  motorman  was 
not  bound  to  anticipate  the  act  of  the  deliveryman,  and  did  all 
he  could  to  prevent  the  collision  after  he  saw  that  the  delivery- 
man  was  going  to  cross.  But  the  testimony  on  the  part  of  the 
plaintiff  tended  to  show  that  the  car  on  which  she  was  riding 
was  going  at  a  very  rapid  and  an  unusual  rate  of  spe^d,  and 
was  ranning  too  close  to  the  car  ahead  of  it.  Now,  in  one  or 
both  of  these  respects,  the  motorman  may  have  been  negligent, 
and  that  negligence  may  have  been  the  reason  why  he  could  not 
prevent  the  collision  after  he  saw  the  situation,  and  therefore  the 
motion  was  properly  overruled.  Railroad  Company  v.  Harrell, 
58  Ark.  454,  472,  25  S.  W.  117,  a  case  much  in  point. 

The  testimony  was  conflicting  as  to  whether  the  gong  was 
rung  to  warn  the  deliveryman  of  the  approach  of  the  plaintiff's 
car.  The  court  charged  that  that  question  bore  exclusively  on 
whether  the  defendant  had  anything  to  do  with  obstructing  the 
track  and  creating  the  condition  that  plaintiff  claimed  occasioned 
her  injury ;  that  if  the  ringing  of  the  gong  would  have  prevented 
the  obstruction,  by  deterring  the  deliveryman  from  crossing  the 
track,  and  it  was  not  rung,  the  obstruction  was  a  negligent  act 
on  the  part  of  the  defendant.  This  was  error,  for  it  does  not 
follow  as  matter  of  law  that  the  motorman  was  negligent  merely 
because  the  ringing  of  the  gong  would  have  prevented  the  obstruc- 
tion; for  the  inference  of  negligence  was  not  necessarily  con- 
tained in  that  finding,  and  therefore  the  finding  was  not  so  decisive 
of  negligence  that  it  could  be  ruled  as  matter  of  law.  It  was  a 
question  of  fact,  and  should  have  been  submitted  to  the  ]VLvy, 

However  it  might  be  as  to  the  deliveryman,  as  to  the  plaintiff, 
who  was  a  passenger,  it  cannot  be  said  as  matter  of  law  that  the 
motorman  had  a  right  to  assume  that  the  deliveryman  would  keep 
along  as  he  was,  and  not  attempt  to  cross  the  track  "mid  block.'' 
His  duty  to  her  required  of  him  the  most  watchful  care  and  the 
most  active  diligence  for  her  safety.  Hadley  v.  Cross,  34  Vt. 
S86,  80  Am.  Dec.  699;  2  Hutch.  Carriers  (3d  Ed.)  §  893. 
WTiether  he  performed  this  duty  or  not  was,  in  the  circumstances, 
a  question  of  fact. 

The  other  questions  are  not  considered,  for  some  of  them  are 
not  likely  to  arise  again,  and,  if  others  do,  probably  not  in  a  way 
to  present  the  same  questions  they  now  present. 

Reversed  and  remanded. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co  v,  Evans. 

(Supreme  Court  of  Arkansas,  July  23,  1906.) 
[98  S.  W.  Rep.  616.] 

Railroads — Crossing  Accident — ^Evidence. — In  an  action  for  injuries 
to  plaintiff  in  a  collision  with  a  rai^^'oad  train  at  a  crossings:,  evidence 
held  to  sustain  a  verdict  for  plaintiff. 

Same — Prima  Facie  Case — Evidence.* — Where,  in  an  action  for 
injuries  to  plaintiff  in  a  collision  with  a  railroad  train  at  a  crossing, 
the  complainant  charged  negligence  generally  in  running  the  train 
against  plaintiff's  wagon  as  well  as  a  particular  negligent  act  in 
failing  to  give  the  statutory  signals  before  reaching  the  crossing, 
proof  that  plaintiff  was  injured  by  the  operation  of  the  train  was 
sufficient  to  make  out  a  prima  facie  case  and  shift  the  burden  of 
proof  on  defendant. 

Same — ^Liabilities  of  Lessor  and  Lessee. — Where,  in  an  action  for 
injuries  at  a  crossing,  no  issue  was  presented  that  defendant  was 
only  the  lessor  and  that  a  lessee  company  operated  the  road  and 
inflicted  the  injuries,  a  contention  that  the  presumption  of  negligence 
created  by  Kirby's  Dig.,'  §  6773,  making  railroads  responsible  for  all 
damages  to  persons  and  property  caused  by  the  running  of  trains 
within  the  state,  was  only  applicable  against  the  corpus  of  the  rail- 
road property,  and  not  against  the  railroad  company,  was  unsus- 
tainable. 

Same — Instructions. — Where,  in  an  action  for  injuries  at  a  railroad 
crossing,  an  instruction  was  given  that  if  defendant  through  its  em- 
ployees was  negligent  in  operating  its  train  which  injured  plaintiff, 
and  there  was  no  contributory  negligence  on  his  part  as  explained 
in  former  instructions,  plaintiff  was  entitled  to  recover,  such  instruc- 
tion was  not  objectionable  for  failure  to  confine  the  jury  to  the 
negligence  alleged  in  the  complaint;  correct  instructions  having  been 
given  on  the  issue  of  negligence. 

Trial — Instructions — ^Assuming  Facts. — Where  the  evidence  required 
submission  of  plaintiff's  contributory  negligence  to  the  jury  in  an 
action  for  injuries  at  a  railroad  crossing,  a  request  to  charge  that, 
if  a  train  could  have  been  seen  or  heard  for  300  yards  by  one  about 
to  cross  the  track,  plaintiff  was  conclusively  presumed  to  have  seen 
or  heard  the  train  and  assumed  the  risk  in  crossing,  was  properly 
denied. 

Appeal — Record — Abstract  of  Evidence — ^Amount  of  Verdict— Re- 
view.— An  objection  that  the  verdict  was  grossly  excessive  would 
not  be  reviewed  on  appeal  where  appellant  did  not  abstract  the 
testimony  on  such  issue. 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  th^fact  that  a  person  is  struck 
bj-  a  train  at  a  crossing,  see  foot-notes  appended  to  Kearns  r. 
Southern  Ry.  Co.  (N.  Car.),  21  R.  R.  R.  848,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  848. 
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Appeal  from  Circuit  Court,  Faulkner  County;  George  M. 
Chapline,  Judge. 

Action  by  R.  A.  Evans  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgment  for  plaintiff 
defendant  appeals.    Affirmed. 

Oscar  L,  Miles,  for  appellant. 
Sam  Frauetithal,  for  appellee. 

Hill,  C.  J.     This  action  is  for  personal  injuries  received  by 
a  traveler  on  a  public  road  crossing  a  railroad  track.    The  court 
has  had  numerous  cases  of  the  kind  recently.     The  Hitt  Cases 
(Railway  v.  Hitt  [Ark.]  88  S.  W.  908,  and  Id.  [Ark]  88  S.  W. 
911,  990)  Railway  v.  Dillard  (Ark.)  94  S.  W.  617,  and  Railway 
r.  Wyatt  (Ark.)  96  S.  W.  376  have  called  for  discussion  of  the 
rules  govering  the  respective  conduct  of  the  traveler  and  the 
operatives  of  the  train  at  public  crossings.    This  case  is  free  of 
the  difficulties  presented  in  those  cases.    Briefly  stated,  appellee's 
evidence   tended  to  prove :  A  string  of   wagons  headed  by   one 
occupied  by  Puckett  and  appellee  Evans  left  the  town  of  Conway, 
traveling  along  the  Conway  and  Quitman  public  road.     About 
two  miles  from  Conway  the  highway  crossed  the  track  of  ap- 
pellant railroad  company  at  a  place  called  "The  Gap."    The  high- 
way was  upgrade  to  the  railroad  track  from  a  branch,  a  distance 
of  about  100  yards,  until  closq  to  the  track.    For  a  short  distance, 
some  IS  or  20  steps,  before  reaching  the  track  the  highway  is 
level.    To  the  west  the  railroad  curves  around  a  hill,  so  that  a 
train  from  that  direction  cannot  be  seen  until  the  traveler  is  al- 
.  most  to  the  track,  and  then  only  to  be  seen  a  distance  of  SO  or 
60  yards.    Puckett  and  Evans  drove  up  this  grade  slowly,  stopped 
on  the  level  ground  close  to  the  track,  and  looked  and  listened 
for  approaching   trains.      Evans    rose   up    from    his    seat   and 
looked  both  ways,  and  both  becoming  satisfied  that  there  was  no 
train  approaching,  slowly  drove  on  the  crossing  and  continued 
to  watch  as  they  drove  on,  and  were  caught  by  a  rapidly  moving 
train  from  the  west  coming  around  the  curve.     The   whistle 
sounded  just  before  the  engine  struck  the  wagon.     Evidence  of 
appellee, '  also,  tended  to  show  that  the  whistle  was  sounded  at 
Doty's  field,  a  distance  of  160  rods  from  the  crossing;  but  this 
was  not  heard  by  appellee  and  his  companion  on  the  other  side  of 
the  hill  from  that  point,  and  there  were  no  other  signals  given 
until  the  alarm  whistle  sounded  an  instant  before  the  engine 
struck  the  wagon.    Evans  and  Puckett  only  saw  the  train  after 
they  were  on  the  track.    Puckett  was  driving,  and  as  soon  as  he 
saw  the  train  whipped  up  his  horses  trying  to  get  them  across, 
but  was  ungble  to  do  so.    The  appellee  and  some  of  his  witnesses 
were  contradicted  by  statements  in  writing  made  to  appellant's 
claim  agent,  and  appellant's  evidence  put  a  diflFerent  aspect  to  the 
case. 

1-  The  first  point  made  in  the  evidence  does  not  support  the 
verdict.  Taking  the  appellee's  evidence  to  be  true,  and  the  jury 
have  so  found  it,  it  presents  a  clear  case  for  recovery. 
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2.  The  appellant's  next.point  is  that  the  only  allegation  of  neg- 
ligence is  in  failing  to  sound  a  whistle  or  ring  a  bell  or  give 
proper  warning  at  a  crossing,  and  that  it  was  error  to  give  an 
instruction  stating  that,  if  the  evidence  showed  that  the  appellee 
was  injured  by  the  operation  of  the  train,  the  law  presumes  the 
railroad  company  was  negligent,  and  a  prima  facie  case  is  made 
out.  That  such  an  instruction  is  correct  has  been  often  decided. 
See  numerous  cases  cited  to  that  effect  in  Barringer  v.  Railway, 
73  Ark.  548,  85  S.  W.  94,  87  S.  W.  814.  Appellant  attempts  to 
take  the  case  without  the  rule  by  insisting  that  the  presumption 
cannot  extend  to  the  particular  negligence  charged  in  the  com- 
plaint. The  complaint  here  charges  generally  negligence  in  run- 
ning the  train  into  the  wagon  of  appellee  as  well  as  the  particular 
negligent  act  of  failing  to  give  the  statutory  signals  before  reach- 
ing the  crossing.  Hence  the  question  is  of  no  importance  in  this 
case,  if  in  any. 

3.  Appellant  contends  that  the  presumption  created  by  section 
6773,  Kirby's  Digest,  only  reaches  to  a  remedy  against  the  corpus 
of  the  railroad  property,  and  not  against  the  railroad  company, 
and  appeals  to  Railway  v.  Daniels,  68  Ark.  171,  56  S.  W.  874, 
to  sustain  this  view.  The  Daniels  Case  only  holds  that  the  lessor 
company  can  escape  liability  for  injuries  by  the  lessee  company, 
but  the  corpus  of  the  property  cannot  escape  the  liability,  and  in 
an  action  to  enforce  the  liability  against  the  corpus  the  lessor 
road,  who  owned  the  property,  and  the  lessee  road,  who  caused 
the  injury,  should  both  be  parties.  No  issues  of  that  kind  are 
presented  here,  and  it  was  not  error  of  the  company  to  apply 
the  rule  to  the  company  as  well  as  the  company's  property  until 
it  is  shown  that  the  company  sued  is  only  the  lessor  company, 
and  a  lessee  company  inflicted  the  injury.  Then  the  Daniels  Case 
would  be  in  point. 

4.  Appellant  criticises  this  instruction:  "If  you  believe  from 
the  evidence  that  the  defendant  through  its  employees  was  negli- 
gent in  the  running  or  operation  of  its  train  which  injured  the 
plaintiff,  and  that  there  was  no  contributory  negligence  on  the 
part  of  the  plaintiff  as  explained  in  the  former  instructions,  then 
your  verdict  will  be  for  the  plaintiff."  The  objection  urged  is 
that  the  negligence  of  appellant  was  too  broadly  stated,  and 
should  have  been  confined  to  the  negligence  alleged  in  the  com- 
plaint. The  law  of  a  case  is  usually  given  in  many  instructions, 
frequently  too  many,  each  presenting  a  particular  phase  of  the 
case,  and  it  is"  not  expected  to  state  the  entire  law  of  the  case 
in  one.  When  read  with  the  other  instructions,  this  would  natu- 
rally be  understood  to  be  referable  to  the  alleged  acts  of  negli- 
gence, and  not  something  foreign  to  the  issues,  and  correct  in- 
structions were  given  on  the  negligence  in  issue. 

5.  The  next  point  made  is  on  the  refusal  of  the  court  to  give 
two  instructions,  putting  the  burden  of  proof  upon  the  plaintiff 
throughout  the  case.  They  should  have  been  refused.  When 
the  plaintiff  showed  .the  injury  was  caused  by  the  operation  of  the 
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train  of  appellant,  that  made  out  a  prima  facie  case  and  shifted 
the  burden.  See  Barringer  v.  Railway,  73  Ark.  548,  85  S.  W. 
94,  S7  S.  W.  814,  and  cases  there  cited. 

6.  Appellant  complains  of  two  instructions  refused,  which 
sought  to  have  the  jury  told  that,  if  the  train  could  have  been 
seen  or  heard  for  300  yards  by  one  about  to  cross  the  track, 
appellee  was  conclusively  presumed  to  have  seen  or  heard  the 
train  and  assumed  the  risk  in  crossing.  The  court  properly  sent 
to  the  jury  the  duty  resting  upon  travelers  approaching  the  cross- 
ing, and  instructed  that  a  failure  to  discharge  that  duty  was  neg- 
ligence barring  their  recovery.  This  is  the  proper  way  to  dis- 
pose of  this  issue,  except  where  the  evidence  leaves  no  question 
of  fact  or  question  about  which  reasonable  men  would  differ  as 
to  the  care  exercised,  in  which  event  the  case  should  be  with- 
drawn from  the  jury ;  but  this  is  far  from  such  a  case. 

7.  Appellant  contends  that  the  verdict  was  grossly  excessive, 
but  appellant  did  not  abstract  the  testimony  on  that  issue,  and  by 
the  established  practice  of  this  court  that  precludes  an  explora- 
tion of  the  transcript  to  find  the  alleged  error.  Shorter  Univer- 
sity V.  Franklin,  Ark.  — ,  88  S.  W.  587. 

On  the  whole  case  the  court  is  of  opinion  that  there  is  no  error 
in  the  record,  and  the  judgment  is  affirmed. 


Byrnes  v.  New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Judicial   Court  of  Massachusetts,  Suffolk,   May   15,  1907.) 

[81  N.  E.  Rep.  187.] 

Railroada — Operation — Injuries  to  Persona  on  Tracks — Contribu- 
tory Negligence  of  Person  Injured. — A  person  was  walking  along  by 
the  side  of  a  track  in  a  railroad  yard,  and  an  engine  was  coming  on 
that  track  in  the  same  direction.  Having  walked  a  short  distance 
by  the  side  of  the  track,  he  started  to  cross  it  in  a  diagonal  direc- 
tion, directly  in  front  of  the  engine,  with  his  back  towards  it,  and 
without  looking  behind  him  or  taking  any  notice  of  its  approach. 
The  engine  ran  over  and  killed  him.  Held,  that  he  was  guilty  of 
contributory   negligence. 

Same — Care  Required  as  against  Negligence  of  Another.'*' — An  in- 
jured person  was  not  relieved  of  the  duty  to  use  reasonable  care  for 
his  own  safety  by  the  fact  that  the  engineer  in  charge  of  the  engine 
that  caused  the  injury  was  negligent  in  failing  to  ring  the  bell  and 
keep  a  proper  lookout. 

•  *For  the  authorities  in  this  series  on  the  subject  of  the  combined 
effect  of  contributory  negligence  of  the  highway  traveler  and  failure 
to  give  train  signals,  see  foot-notes  appended  to  Porter  v.  Missouri 
Pac,  Ry.  Co.  (Mo.),  22  R.  R.  R.  342,  45  Am.  &  Eng.  R.  Cas.,  N.  S., 
342;  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Ackerman  (C. 
C.  A.),  21  R.  R.  R.  76,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  76. 
For  the  authorities  in  this  series   on  the  question  whether   there 
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Exceptions  from  Superior  Court,  Suffolk  County;  J.  B. 
Richardson,  Judge. 

Action  by  Margaret  N.  Byrnes,  administratrix  of  David  F. 
Byrnes,  against  the  New  York,  New  Haven  &  Hartford  Railroad 
Company.  Judgment  for  defendant,  and  plaintiff  excepts.  Ex- 
ceptions overruled. 

John  J,  Scott,  for  plaintiff. 

Choate,  Hall  &  Stewart,  for  defendant 

ShEIJX)n,  J.  The  plaintiff  waives  her  exceptions  to  the  ad- 
mission and  exclusion  of  evidence,  and  relies  solely  on  the  claim 
that  she  was  entitled  to  go  to  the  jury  on  the  issue  as  to  the  negU* 
gence  of  the  engineer  who  was  in  charge  of  the  engine  that  struck 
her  intestate.  Rev.  Laws,  c.  106,  §  71.  3.  We  have  not  found 
it  necessary,  however,  to  consider  this  question,  for  we  are  of 
opinion  that  her  intestate  was  himself  guilty  of  negligence  which 
contributed  to  the  accident. 

He  was  an  experienced  railroad  man.  He  was  walking-  along 
by  the  side  of  the  "run-around"  track,  so  called,  in  the  defoid- 
ant's  yard,  and  the  engine  that  struck  him  was  coming  on  that 
track,  in  the  same  direction,  running  backward  with  the  tender 
ahead.  Having  walked  a  short  distance  by  the  side  of  the  track, 
he  started  to  cross  the  track  in  a  diagonal  direction,  directly  in 
front  of  the  engine,  with  his  back  towards  it  as  the  tender  ap- 
proached him,  and  without  looking  behind  him  or  taking  any 
notice  of  its  approach.  The  tender  struck  him,  and  knocked 
him  down,  and  the  engine  went  over  him  and  killed  him. 

It  is  sought  to  excuse  his  failure  to  look  behind  him  or  take 
any  precaution  for  his  safety  on  the  ground  that  the  engineer 
failed  to  ring  the  bell  of  the  engine,  to  keep  a  proper  lookout, 
or  to  observe  or  act  upon  the  warning  cry  given  to  him  by  an- 
other servant  of  the  defendant  who  saw  the  intestate  go  upon  the 
track  and  shouted  to  the  engineer  to  stop.  It  was  also  claimed 
that  the  engineer  was  running  at  too  high  a  rate  of  speed.  But 
if  we  assume  that  there  was  evidence  of  negligence  of  the  en- 
gineer in  these  respects,  the  plaintiff's  intestate  was  yet  not  re- 
lieved of  the  duty  to  use  reasonable  care  for  his  own  safety.  He 
stepped  voluntarily  and  deliberately  in  front  of  this  moving  en- 
gine, within  a  very  short  distance  of  the  approaching  danger, 
when  a  look  would  have  been  enough  to  put  him  on  his  guard 
and  enable  him  to  avoid  the  accident.  He  knew  that  this  "run- 
around"  track  was  likely  to  be  in  use  at  any  time,  although  it 

may  be  a  recovery  on  account  of  simple  negligence  where  there  was 
also  contributory  negligence,  see  foot-notes  appended  to  Louisville 
&  N.  R.  Co.  V.  Sights  (Ky.),  21  R.  R.  R.  856,  44  Am.  &  Eng.  R. 
Cas..  N.  S.,  856;  Schmidt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  21  R.  R. 
R.  806,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  foot-notes  appended  to 
Cole  V.  Blue  Ridge  Ry.  Co.  (S.  Car.),  21  R.  R.  R.  606,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  606;  foot-notes  appended  to  Baker  v.  Tacoma 
Eastern  Ry.  Co.  (Wash.),  22  R.  R.  R.  723,  45  Am.  &  Eng.  R.  Cas., 
N.  S.,  723  ^crossing  accident  cases). 
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was  not  frequently  used.  He  was  in  a  highly  dangerous  place, 
where  he  was  called  upon  to  use  his  eyes  and  ears  for  his  own 
safety,  and  he  wholly  failed  to  do  so.  It  is  impossible  to  say 
that  his  conduct  in  starting  to  go  diagonally  across  the  track 
almost  directly  in  front  of  an  approaching  engine  in  plfiin  sight 
was  anything  but  careless.  Dolphin  v.  New  York,  New  Haven 
&  Hartford  Railroad,  182  Mass.  509,  65  N.  E.  820 ;  Vecchioni  v. 
Xew  York  Central  &  Hudson  River  Railroad,  191  Mass.  9,  77 
N.  E.  306. 
Exceptions  overruled. 


Pittsburgh,  C,  C.  &.  St.  L.  Ry.  Co.  v.  Brough. 

(Supreme  Court  of  Indiana,  April  25,  1907.) 
[81  N.  E.  Rep.  57.] 

Railroads — ^Pire — ^Action — Sufficiency  of  Complaint.  —  The  com- 
plaint, in  an  action  against  a  railway  company  for  damages  caused 
by  fire,  charprinR  the  company  with,  negligence  in  the  construction 
of  the  engine;  that  the  company  negligently  failed  to  keep  the  same 
in  repair,  and  negligently  operated  it;  that,  on  account  of  such  neg- 
ligence, the  engine  threw  sparks  and  coals  upon  land  outside  its 
right  of  way,  and  set  fire  to  dry  grass,  etc.;  and  that  the  company 
negligently  permitted  such  fire  to  escape  to  plaintiff's  land  and  de- 
stroy his  property  thereon,  such  damage  being  caused  solely  by  the 
carelessness  of  the  company  and  without  negligence  of  the  plaintiff — 
was  sufficient  against  a  demurrer  for  want  of  facts. 

Trial— Verdict — Interrogatories — Consistency. — Though,  in  an  ac- 
tion against  a  railway  company  for  loss  caused  by  a  fire  started  by 
sparks  from  an  engine,  the  answers  of  the  jury  to  interrogatories 
were  clearly  against  the  allegations  of  the  complaint  as  to  the  negli- 
gent construction  of  the  engine  and  the  company's  negligent  failure 
to  keep  the  same  in  repair,  where  there  wgrs  nothing  in  such  answers 
in  irrevocable  conflict  with  the  general  verdict  as  to  the  negligent 
operation  of  the  engine,  the  court  did  not  err  in  overruling  the  com- 
pany's motion  for  a  judgment  in  its  favor  on  the  answers  to  the 
interrogatories   notwithstanding  the  general  verdict. 

Railroads — ^Operation — Fire — Duty  of  Trainmen. — Where  grass  on 
land  contiguous  to  a  railway  right  of  way  is  set  on  fire  by  sparks 
from  a  locomotive,  the  duty  of  the  trainmen  to  leave  the  train  to 
extinguish  the  fire  is  subject  to  the  greater  duty  to  the  public  to 
operate  its  trains  with  reasonable  speed  and  on  schedule  time. 

Appeal  from  Circuit  Court,  Porter  County;  W.  C.  McMahan, 

Judge. 

Action  by  David  T.  Brough  against  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals,  and  the  case  is  transferred  from  the 
Appellate  Court,  under  section  1337u,  Bums'  Ann.  St  1901 
(Acts  1901,  p.  590,  c.  259).    Reversed  and  remanded. 
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C  £.  Ross,  for  appellant. 
N,  L.  Agnew,  for  appellee. 

Monks,  J.  Appellee  brought  this  action  to  recover  damages 
for  injury  to  his  property  alleged  to  have  been  caused  by  the  neg- 
ligence of  appellant.  The  jury  returned  a  general  verdict  in 
favor  of  appellee  and  answers  to  interrogatories  submitted  by 
the  court.  Over  appellant's  motion  for  judgment  in  its  favor  on 
the  answers  to  the  interrogatories  notwithstanding  the  g'eneral 
verdict  and  its  motion  for  a  new  trial,  the  court  rendered  judg- 
nvent  on  the  general  verdict  in  favor  of  appellee. 

The  complaint  charged  appellant  with  negligence  in  the  con- 
struction of  the  fire  box,  smokestack,  and  spark  arrester  of  its 
locomotive  engine,  and  that  appellant  negligently  failed  to  keep 
the  same  in  repair,  and  with  negligence  in  the  operation  thereof; 
that  on  account  of  said  negligence  said  locomotive  engine,  while 
being  run  over  appellant's  railroad,  threw  sparks  and  coals  of 
fire  upon  certain  land  outside  its  right  of  way,  and  set  fire  to 
the  dry  grass,  weeds,  and  combustible  matter  on  said  land,  and 
that  appellant  negligently  permitted  said  fire  to  escape  and  spread 
from  said  land  to  appellee's  real  estate,  and  destroy  his  property 
thereon,  to  his  damage,  etc.;  that  said  loss  and  damage  was 
caused  solely  by  the  carelessness  of  appellant,  and  without  any 
negligence  on  the  part  of  appellee.     The  complaint  further  al- 
leged matter  in  excuse  for  failing  to  more  specifically  set  out  the 
facts  constituting  appellant's  negligence.     No  error  was  com- 
mitted in  everruling  the  motion  to  make  the  complaint  more 
specific.     The  complaint  was  sufficient  to  withstand  appellant's 
demurrer  for  want,  of  facts. 

The  answers  of  the  jury  to  the  interrogatories  are  clearly 
against  the  allegations  of  the  complaint  as  to  the  negligent  con- 
struction of  the  locomotive  engpine  and  the  negligent  failure  ol 
appellant  to  keep  the  same  in  repair.  There  is  nothing,  however, 
in  the  answers  to  the  interrogatories  which  is  in  irreconcilable 
conflict  with  the  general  verdict  as  to  the  negligent  operation  of 
the  locomotive  engine.  The  court  did  not  err,  therefore,  in 
overruling  appellant's  motion  for  a  judgment  in  its  favor  on  the 
answers  to  the  interrogatories  notwithstanding  the  general  ver- 
dict. Consolidated  Stone  Co.  v.  Summit,  152  Ind.  297,  S3  N.  E. 
235. 

Complaint  is  made  of  the  ninth  instruction,  which  informed  the 
jury  that  if  the  fire  started  from  sparks  from  the  defendant's 
locomotive  engine,  "and  that  the  servants  of  the  defendant  com- 
pany discovered  the  fire  in  time  to  have  extinguished  it  by  the 
use  of  ordinary  care,  and  thus  prevent  it  from  doing  damage  to 
others  and  negligently  failed  to  do  so,  the  defendant  would  be 
liable."  It  will  be  observed  that  the  fire  complained  of  in  this  case 
was  started  oflF  the  right  of  way,  and  spread  from  there  to  ap- 
pellee's land.'  It  is  claimed  by  appellee  that  the  fire  was  set  by 
sparks  or  coals  of  fire  from  a  locomotive  engine  attached  to  a 
local  freight  train  on  appellant's  railroad  while  the  same  was 
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switchinpr  cars  at  one  of  appellant's  stations,  and  before  said  local 
freight  train  started  for  the  next  station.    It  is  not  claimed  that 
any  of  the  employees  of  the  appellant  except  those  on  said  local 
freight  train  had  any  knowledge  of  said  fire.     Counsel  for  ap- 
pellee insists  that  said  ninth  instruction  is  correct,  because  un- 
der such   circumstances,  even  if  the  fire  was  not  negligently 
started  by  appellant,  it  was  the  duty  of  appellant  to  use  ordinary 
care  to  prevent  the  spread  of  said  fire,  and  that  the  failure  of 
the  train  hands  to  use  such  care  to  extinguish  the  fire  rendered 
appellant  liable;  citing  Mo.  Pac.  R.  Co.  v.  Plazter,  73  Tex.  117, 
11  S.  W.  160,  3  L.  R.  A.  639,  IS  Am.  St.  Rep.  771;  Mo.  Pac. 
R.  Co.  V.   Donaldson,  73  Tex.   124,   11   S.  W.   163;  Rolke  v. 
Chicago,  et<:.,  R.  Co.,  26  Wis.  537;  2  Elliott  on  Railroads,  § 
1232. 

In  Texas  it  is  held  to  be  the  duty  of  railroads,  as  shown  by 
Mo.  Pac,  etc.,  R.  Co.  v.  Platzer,  supra,  cited  by  appellee,  to  use 
ordinary  care  to  extinguish  fires  started  without  any  negligence 
on  the  part  of  the  company,  no  matter  whether  on  the  company's 
right  of  way  or  on  contiguous  lands,  and  that  the  failure  to  ex- 
ercise such  care  gives  a  right  of  action  for  any  resulting  injury. 
But  it  was  held  in  Galveston,  etc.,  R.  Co.  v.  Chittim,  31  Tex. 
Civ.  App.  40,  71  S.  W.  294,  citing  the  two  Texas  cases  cited  by 
appellee,-  that  it  was  not  negligence  for  the  train  crew  to  fail  to 
leave  the  train  to  extinguish  the  fire,  although  under  the  facts 
the  diligence  required  of  a  railway  company  is  the  same  as  would 
be  required  of  an  ordinarily  prudent  man  under  like  circum- 
stances. The  court  said,  on  page  44  of  31  Tex.  Civ.  App.,  page 
296  of  71  S.  W. :  "We  think  the  amount  of  diligence  required 
under  thfe  state  of  facts  in  this  case  would  be  such  as  would 
be  required  of  an  ordinarily  prudent  man  under  like  circum- 
stances, and  this  duty  would  not  be  incumbent  on  the  train  crew, 
but  must  be  placed  on  other  agents  or  employees  of  appellant 
not  engaged  in  that  or  any  like  public  duty.  Railway  v.  Donald- 
son, 73  Tex.  124,  11  S.  W.  163.  The  jury  may  have  concluded 
from  the  charge  of  the  court  in  this  case  that  the  train  crew 
should  have  left  the  train  and  should  have  engaged  in  extin- 
ffuishing  the  fire,  and  that  the  railroad  company  would  be  liable 
if  'prompt,  proper,  and  adequate  means'  were  not  used  by  them 
to  extinguish  the  fire.  As  soon  as  information  reaches  the  em- 
ployees whose  duty  it  was  to  attend  to  such  matters,  it  was  in- 
cumbent on  them  to  use  such  care  to  extinguish  the  fire  as  a 
prudent  man  would  under  like  circumstances  have  exercised. 
Elliott  on  Railroads,  §  1232."  In  Rolke  v,  Chicago,  etc.,  R.  Co., 
supra,  cited  by  appellant,  sparks  and  coals  of  fire  escaped  from 
the  locomotive  engine  of  the  company's  gravel  train,  and  set 
fire  to  combustible  matter  on  the  right  of  way,  from  whence  it 
spread  to  the  plaintiflF's  premises,  and  destroyed  his  property,  and 
the  court  held  that,  if  the  employees  of  the  company  on  said 
Sfravel  train  knew  that  the  fire  had  been  kindled  on  the  track  by 
the  locomotive,  they  were  "bound  to  use  ordinary  care  to  extin- 

23  R  R  R— 21 


322       Vol.  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Pittsburg'h,  etc.,  Rj.  Co.  v.  Brough 

guish  it;  and,  if  they  used  no  efforts  whatever  to  extinguish  it, 
but  went  away  and  left  it  burning/'  the  company  would  be  liable. 
The  court  said,  however,  on  page  539  of  26  Wis. :  "These  re- 
marks are  made  with  reference  to  the  character  and  condition 
of  the  train  in  question.  It  was  a  gravel  train,  and  there  could 
be  no  difficulty,  even  if  the  train  moved  off,  in  leaving  behind  a 
portion  of  the  men  to  look  after  the  fire.  In  the  case  of  an  ordi- 
nary freight  or  passenger  train,  even  if  the  employees  knew  the 
locomotive  had  kindled  a  fire  upon  the  track,  yet  it  might  not 
be  possible  to  stop  the  train  and  put  it  out,  or  leave  behind  any 
one  for  that  purpose.  The  safety  of  the  train  and  passengers 
would  be  a  matter  of  first  importance,  and  negligence  could  not 
necessarily  be  imputed  if  the  servants  left  the  fire  burning  with- 
out using  any  efforts  to  extinguish  it."  It  is  said  in  3  Elliott 
on  Railroads,  §  1232,  cited  by  appellee,  and  in  31  Tex.  Civ.  App, 
44,  71  S.  W.  296,  that,  "when  fire  is  discovered  by  the  employees 
operating  a  train,  the  duty  of  such  employees  to  the  passengers 
would  seem  to  be  superior  to  their  duty  to  stop  and  extinguish 
the  fire  and  thus  delay  the  train,''  etc. 

The  primary  duty  of  a  railroad  company  is  to  the  state.  It 
is  to  operate  its  railroad  with  reasonable  speed,  at  regular  times, 
to  accommodate  passengers  and  shippers.  It  owes  this  duty  to 
the  state,  and  its  obligation  to  discharge  it  is  the  consideration 
for  its  charter.  Woodward  v.  Chicago,  etc.,  R.  Co.,  145  Fed. 
577,  581,  75  C.  C.  A.  591,  595 ;  Miss.  Home  Ins.  Co.  v.  La.,  etc., 
R.  Co.,  70  Miss.  119,  137,  138,  12  South.  156.  Stopping  or 
delaying  a  train  to  put  out  a  fire,  which  may  have  been  set  by  a 
locomotive  engine  of  the  company,  might  throw  the  train  out 
of  its  schedule  time  and  thus,  interfere  with  the  schedule  time  of 
other  trains  and  greatly  incommode  and  even  endanger  the  lives 
of  passengers  on  such  trains.  2  Thompson,  Commentaries  on 
the  Law  of  Negligence,  §  2242 ;  Miss.,  etc.,  Co.  v.  Louisiana,  etc., 
R.  Co.,  70  Miss.  119,  12  South.  156.  As  was  said  in  Miss.,  etc., 
Co.  V.  Louisiana,  etc.,  R.  Co.,  at  page  138  of  70  Miss.,  at  page  160 
of  12  South. :  "It  is  manifest  that  that  duty  which  these  [rail- 
road] companies  owe  to  the  public,  and  which  can  only  be  dis- 
charged by  running  their  trains  upon  schedules  at  stated  inter- 
vals, could  not  be  performed  at  all,  if  all  persons  in  charge  of 
trains  .should  be  required  to  give  their  attention  to  fires  along 
the  way,  and  the  danger  to  life  and  property  intrusted  to  them 
would  be  greatly  increased  by  requiring  trains  to  be  stopped  at 
all  times  and  places  in  order  that  the  servants  of  the  company 
may  engage  in  putting  out  fires,  whether  the  same  be  negligently 
or  accidently  set  out."  The  rule  in  this  state  is  that,  where  the 
fire  is  started  upon  the  right  of  way  of  a  railroad,  "the  company, 
if  it  negligently  suffers  the  fire  to  escape  therefrom,  is  liable 
independently  of  how  the  fire  started,  whether  negligently  or 
otherwise."  3  Elliott  on  Railroads,  §  1229,  p.  1907;  2  Thomp- 
son, Commentaries  on  Negligence,  §§  2232,  2242,  2243,  2247; 
Pittsburgh,  etc.,  Ry.  Co.  v.  Ind.  Horseshoe  Co.,  154  Ind.  322, 
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330,  331,  56  N.  E.  766,  and  authorities  cited.  It  is  said  in  3 
Elliott  on  Railroads,  §  1230,  concerning  fires  started  off  the  right 
of  way:  **Where  fires  are  started  off  the  right  of  way,  a  re- 
covery is  based  on  some  wrong  of  the  company  in  failing  to  adopt 
and  use  proper  machinery  and  appliances,  or  in  unskillfuUy  and 
negiigently  managing  the  same.  The  gist  of  the  action  is  neg- 
ligence in  some  one  of  the  respects  which  we  have  just  men- 
tioned. In  these  cases  the  condition  of  the  right  of  way  is  im- 
material, for  it  is  in  no  way  connected  with  the  fire.  It  is  well 
to  bear  in  mind  the  different  theories  on  which  a  recovery  is 
based  dependent  upon  the  point  where  the  fire  started,  for,  as 
we  shall  hereafter  show,  different  pleadings  are  required  and 
different  proofs  must  be  made."  See  Toledo,  etc.,  R.  Co.  v. 
Parks,  163  Ind.  592,  595,  72  N.  E.  636;  Lake  Erie,  etc.,  R.  Co. 
V.  McFall,  165  Ind.  574,  580,  581,  56  N.  E.  400.  It  is  evident 
under  tKe  authorities  cited  by  appellee  that  even  if  it  was  the 
duty  of  appellant,  as  claimed  by  appellee,  to  use  ordinary  care 
to  extinguish  said  fire  started  by  appellant  without  negligence 
off  its  right  of  way,  a  question  we  need  not  and  do  not  decide, 
said  instruction  9  complained  of  was  erroneous,  because  it  made 
appellant  liable  without  regard  to  the  duty  which  the  company 
owed  to  the  public. 

Other  questions  are  argued  in  the  briefs ;  but,  as  they  may  not 
arise  on  another  trial,  they  are  not  considered. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 


O'Brien  v.  St.  Paul  City  Ry.  Co. 

(Supreme  Court  of  Minnesota,  June  1,  1906.) 

[108  N.  W.  Rep.  805.] 

Street  Railroads — Injury  to  Pedestrian^Contributory  Negligence.* 
—\  pedestrian,  about  to  cross  two  street  car  tracks  on  which  he  has 
seen  two  cars  approaching  in  opposite  directions  at  a  rapid  rate  of 
speed,  who  passes  behind  one  and  undertakes  to  cross  in  front  of 
the  other  advancing  toward  him,  is  not  bound  to   anticipate   negli- 

*For  the  authorities  in  this  series  on  the  questions  whether  a 
person  injured  through  the  act  gf  another  had  the  right  to  assume 
that  the  latter  had  or  would  nerform  the  duties  owing  to  the  person 
injured;  or  whether  it  was  the  duty  of  the  injured  person  to  antici- 
pate negligence  on  the  part  of  the  person  by  whose  conduct  he  was 
injured,  see  foot-notes  appended  to  Chesapeake  &  O.  Ry.  Co.  v. 
Harris  (Va.),  18  R.  R.  R.  139,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  139 
(passenger's  right  to  assume  that  carrier  has  or  will  perform  its 
duty). 

Right  of  servant  to  assume  that  his  master  or  his  representative 
has  or  will  perform  his  duties,  see  foot-notes  appended  to  Illinois 
Cent.  R.  Co.  v.  Cane's  Adm'x  (Ky.),  19  R.  R.  R.  823,  42  Am.  & 
Eng.  R.   Cas.,    N.    S.,   823;     Graham   v.    Minneapolis,    etc.,    Ry.    Co. 
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gence  on  the  part  of  the  motoneer;  but  he  is  not  absolved  from  the 
duty  of  exercising  reasonable  care  to  avoid  being  struck  by  the 
advancing  car. 

Same. — His  failure  to  exercise  such  care  constitutes  contributory 
negligence,  and  bars  his  right  to  recover  for  consequent  personal 
injuries.  ^ 

Same — Evidence. — Under  the  circumstances  of  this  case,  the  con- 
duct of  the  plaintiff  is  held  to  have  constituted  contributory  negli- 
gence as  a  matter  of  law. 

(Syllabus  by  the  Court.) 

Appeal  from  Dictrict  Court,  Ramsey  County;  William  Louis 
Kelly,  Judge. 

Action  by  Martin  E.  O'Brien  against  the  St.  Paul  City  Rail- 
way Company.  Verdict  directed  for  defendant.  From  an  order 
denying  a  motion  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

H,  A.  Loughran  and  John  D.  O'Brien,  for  appellant. 
Mtinn  &  Thygeson,  for  respondent. 

Jagoard,  J.  This  is  an  action  for  personal  injuries  received 
by  plaintiff  and  appellant.  At  tne  close  of  plaintiff's 
testimony    defendant   and    respondent   made    a    motion   to   di- 

(Minn.).  19  R.  R.  R.  232,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  232;  foot- 
notes appended  to  Leaqh  v.  Oregon  Short  Line  R.  Co.  (Utah),  39 
R.  R.  R.  212.  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  212;  Ryan  v.  St.  Louis 
Transit  Go.  (Mo.),  18  R.  R.  R.  775,  41  Am.  &  Eng.  R.  Gas.,  N.  S., 
775;  Edgar  v.  New  York,  etc.,  R.  Go.  (Mass.),  18  R.  R.  R.  403,  41 
Am.  &  Eng.  R.  Gas..  N.  S.,  403;  Louisville  &  E.  R.  Go.  v.  Poultcr 
(Ky.),  18  R.  R.  R.  26,  41  Am.  &  Eng.  R.  Gas.,  N.  S.,  26. 

Pittsburg,  etc.,  Ry.  Go.  v.  Indiana  H.  Go.  (Ind.),  18  Am.  &  Eng. 
R.  Gas.,  N.  S.,  83  (negligence  of  railroad  with  respect  to  fire  from 
locomotives  need  not  be  guarded  against  by  adjoining  property 
owner);  Ryan  v.  St.  Louis  Transit  Go.  (Mo.),  18  R.  R.  R.  775,  41 
Am.  &  Eng.  R.  Gas.,  N.  S.,  775  (servant  of  one  who  had  contracted 
to  do  certain  work  in  power  house  of  electric  company  had  the  rijfht 
to  assume  that  the  insulation  of  wires  was  sufficient);  Erie  R.  C^o. 
V.  Kane  (G.  G.  A.),  8  R.  R.  R.  423.  31  Am.  &  Eng.  R. -Gas.,  N.  S.,  423 
(one  may  be  guilty  of  contributory  negligence  in  failing  to  anticipate, 
and  act  upon,  another's  negligence). 

For  the  authorities  in  this  series  on  the  subject  of  the  rights  of 
persons  about  to  cross  railroad  tracks  to  assume  that  those  in  charge 
of  trains  or  cars  have,  or  will,  perform  their  duties,  see  foot-notes 
appended  to  Elgin,  etc.,  Ry.  Go.  v.  Hoadley  (111.),  22  R.  R.  R.  663, 
45  Am.  &  Eng.  R.  Gas.,  N.  S.,  668. 

For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross 
railroad  tracks  in  front  of  a  car  or  train  which  the  injured  person 
knew  was  approaching  before  he  made  the  att.empt  to  cross,  see 
foot-notes  appended  to  Smith  v.  Minneapolis  St.  Ry.  Go.  (Minn.), 
19  R.  R.  R.  536,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  536;  foot-note  ap- 
pended to  Storis  V.  Grand  Trunk  W.  Ry.  Go.  (Mich.),  19  R.  R.  R. 
194,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  194;  foot-notes  appended  to 
Louisville  &  N.  R.  Go.  v.  Molloy's  Adm'x  (Ky.),  18  R.  R.  R.  714, 
41  Am.  &  Eng.  R.  Gas.,  N.  S.,  714;  Omaha  St.  Ry.  Go.  v.  Mathiesen 
(Neb.),  18  R.  R.  R.  509,  41  Am.  &  Eng.  R.  Gas.,  N.  S.,  509;  foot- 
note appended  to  Wolf  v.  Gity  &  Suburban  Ry.  Go.  (Ore.),  18  R. 
R.  R.  210,  41  Am.  &  Eng.  R.  Gas.,  N.  S..  210. 
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rect  a  verdict  in  its  favor,  for  the  reason  that  the  evi- 
dence failed  to  show  any  evidence  of  negligence  on  the  part 
of  defendant  and  that  the  evidence  did  show  that  plaintiff  him- 
self was  guilty  of  negligence  which  contributed  to  his  injuries. 
The  trial  court  granted  the  motion.  From  an  order  denying 
plaintiff's  motion  for  a  new  trial,  this  appeal  was  taken. 

The  testimony  is  practically  undisputed  that  on  the  evening  in 

qv\estion,  about  9  o'clock,  plaintiff  left  his  residence  on  West 

Seventh  street  in  St.  Paul,  a  short  distance  east  of  Walnut  street, 

where  it  intersected  West  Seventh  street,  to  go  to  a  cigar  store, 

which  was  located  on  the  opposite  side  of  West  Seventh  street, 

on  the  northwest  comer  of  Walnut  and  West  Seventh  street,  and 

west  of  the  place  where  he  was  rooming ;  that  he  proceeded  west 

on  Seventh  street,  walking  on  the  sidewalk  on  the  southerly  side 

of  the  street,  until  he  came  to  a  point  about  20  feet  east  from  the 

southeast  eomer  of  Walnut  and  West  Seventh  streets.     There 

he  looked  west  and  saw  a  car  coming  east,  and  looked  east  and 

saw  a  car  coming  west.    The  west-bound  car  was  about  250  feet 

away  from  him.    He  walked  diagonally  from  the  sidewalk  over 

to  the  Walnut  street  cross-walk,  where  it  crosses  Seventh  street, 

to  a  point  3  or  4  feet  south  of  the  southerly  rail  of  the  southerly 

tiack  of  defendant's  car  line.    He  then  looked  to  the  east,  and 

saw  the  west-bound  car  was  about  ISO  or  160  feet  away  from 

him.    While  he  was  standing  at  this  crossing,  the  east-bound  car 

passed  him.    He  looked  for  the  west-bound  car  when  he  was  in 

the  center  of  the  south  track,  in  the  rear  of  the  east-bound  car. 

There  he  claims  that  he  could  see  east  for  a  distance  of  from  60 

to  70  feet,  and  that  he  looked,  but  saw  no  car.    Having  seen  a 

man  walking  along  West  Seventh  street  whom  he  thought  was 

a  shopmate  of  his,  he  "started  straight  over  to  head  that  man 

oil."    Just  as  he  was  crossing  the  west-bound  track  he  heard  a 

whistle.     He  glanced  up  the  track,  and  there  was  a  car  within 

27  or  30  feet  of  him.     He  made  a  quick  move  to  get  over  the 

track,  and  he  thinks  he  did  get  over  the  north  rail.    The  end  of 

the  car  caught  him  and  threw  him  out  to  the  curb. 

The  determining  question  in  this  case  is  whether  the  plaintiff 

was  guilty  of  contributory  negligence  as  a  matter  of  law.     It  is 

contended  by  his  counsel,  and  it  is  the  settled  law,  that  it  is  the 

duty  of  a  street  car  company  to  keep  its  cars  under  reasonable 

control  and  to  run  them  at  a  reasonable  rate  of  speed  when  they 

are  near  street  crossings  in  crowded  parts  of  a  city ;  that  it  is 

not  negligence  in  law  to  cross  a  street  railway  track  in  front  of 

an  approaching  car  which  a  person  using  the  highway  has  seen, 

and  which  does  not  appear  to  him  to  be  dangerously  near,  and 

which  would  not  have  been  so  in  fact,  had  it  been  running  at  its 

ordinary  rate  of  speed  and  under  proper  control;  and  that  such 

a  person  is  not  bound  to  anticipate  that  the  motoneer  would  be 

negligent,  reckless,  or  willful.     It  has  been  well  said  "that,  if  a 

footman  is  required  in  a  crowded  thoroughfare  to  look  up  and 

down  and  wait  until  all  possibility  of  collision  is  passed,  it  would 
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be  like  sitting  on  a  bank  until  the  stream  ran  by."  Cincinnati 
Street  Ry.  Co.  v,  Snell,  54  Ohio  St.  197,  43  N.  E.  207,  32  L.  R. 
A.  276.  So,  also,  it  has  been  said  that  he  who  puts  himself  in  the 
way  of  runaway  horses  who  have  escaped  from  their  driver's 
control  must  know  that  he  is  taking  a  risk;  but  a  jury  may  well 
say  that  he  who  crosses  in  front  of  a  trolly  car  provided  with  a 
.motoneer  may  assume  that  it  is  furnished  with  means  of  stop- 
ping or  reducing  its  speed.  Kansas  City,  etc.,  v.  Gallagher  (Kan. 
Sup.)  75  Pac.  469,  64  L.  R.  A.  344,  347,  348.  The  presence  of 
an  unexpected  emergency,  or  of  what  the  law  recognizes  as 
legitimately  distracting  circumstances,  is  also  to  be  considered 
in  determining  the  contributory  negligence  of  a  person  injured 
by  a  street  car  collision.  It  would  be  idle  to  cite  cases  at  length 
in  support  of  these  well-established  principles. 

It  is  equally  well  settled,  however,  that  a  pedestrian,  while  not 
required  to  exercise  that  care  which  "keeps  watch  in  every  old 
man's  eye,"  is  bound  to  conform  to  the  dictates  of  ordinary  pru- 
dence in  avoiding  accidents  of  this  character.    His  failure  so  to 
do  bars  a  recovery  by  him  of  consequent  personal  injuries.     The 
person  using  streets  on  which  street  cars  are  operated,  and  who 
knows  of  an  approaching  car,  is  not  required  to  anticipate  neg- 
ligence on  the  part  of  the  motoneer ;  nor  is  that  motoneer  bound 
to  anticipate  negligence  on  his  part  in  undertaking  to  carelessly 
cross  in  front  of  the  car.    If  both  are  negligent,  the  damages  are 
not  recoverable.     In  connection  with  the  citation  of  many  rel- 
evant cases,  Mr.  Clark  has  thus  stated  the  pertinent  law:  "Neg- 
ligence contributing  as  an  efficient  cause  of  injury  will  defeat 
an  action  therefor,  irrespective  of  the  quantum  of  negligence  of 
the  respective  parties.     *     *     *     A  common  case  is  where  there 
are  double  tracks,  and  a  pedestrian,  either  crossing  the  street  or 
having  just  alighted  from  a  car,  crosses  in  the'  rear  of  the  car  and 
is  struck  by  a  car  coming  in  the  opposite  direction  on  the  other 
track.     Where  it  appears  that  a  pedestrian  did  look  for  a  car, 
this  is  generally  sufficient  to  take  the  question  of  his  due  care  to 
the  jury,  especially  where  there  are  other  circumstances  tending 
to  show  negligent  operation  of  the  car.    The  mere  fact  of  looking, 
however,  does  not  absolve  the  pedestrian  from  the  duty  of  taking 
further  precautions.     If  he  sees  a  car  and  determines  to  take 
his  chances  of  crossing  ahead  of  it,  but  miscalculates  his  dis- 
tance, he  is  unable  to  recover."     4  Current  Law,  1568,   1569. 
This  view  of  the  law  has  been  applied  by  this  court  to  facts  not 
very  dissimilar  to  those  at  bar.     Metz  v.  Railway  Co.,  88  Minn. 
48,  92  N.  W.  502.     And  see  Hickey  v.  Railway  Co.,  60  Minn. 
119,  61  N.  W.  893;  Terien  v.  Railway  Co.,  70  Minn.  532,  73  N. 
W.  412;  Baley  v.  Railway  Co.,  90  Minn.  39,  95  N.  W.  757. 

In  the  nature  of  things  it  must  happen  in  this  class  of  cases 
that  the  conclusion  to  be  drawn  from  the  application  of  these 
familiar  principles  depends  upon  the  circumstances  of  each  par- 
ticular case.  -  It  must  rarely  happen  that  any  one  reported  case 
will  be  on  all  fours  with  the  case  under  consideration.     In  this 
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instance,   the  plaintiff's  own  testimony  shows  that  he  was  fa- 
miliar with  the  running  of  cars  upon  these  tracks;  that  the  cars 
at  this  place  ordinarily  moved  rapidly ;  that  the  headlights  and  the 
bodies  of  the  cars  and  the  streets  were  well  lighted.    He  was  in 
full  possession  of  his  faculties.    He  was  confronted  by  no  unex- 
pected emergency,  nor  by  any  emergency  at  all.    He  had  unlim- 
ited time  in  which  to  decide  upon  his  course  of  action.    Cf.  Fonda 
i\  Railway  Co.,  71  Minn.  438,  74  N.  W.  166,  70  Am.  St.  Rep. 
341.     There  were  no  distracting  circumstances,  properly  speak- 
ing, for  the  passing  of  the  east-bound  car  was  a  familiar  and  safe 
experience*    The  presence  of  his  shopmate  was  entirely  an  acci- 
dental fact,  not  of  necessity  connected  with  the  peril  of  his  situa- 
tion.   He  knew  that  the  west-bound  car  was  moving  rapidly  on 
a  downgrade;  that  while  he  was  walking  from  a  point  of  the 
sidewalk  20  feet  distant  from  the  street,  crossing  to  a  point  3  or 
4  feet  south  of  defendant's  southerly  track,  the  car  had  moved 
more  than   100  feet  toward  him.     He  waited  there  some  time 
while  the  east-bound  car,  38  feet,  more  or  less,  in  length,  had 
passed  him  for  some  distance.     He  knew  that  he  must  travel, 
from  the  point  where  he  stood  when  he  began  to  cross,  a  distance 
of  at  least  21  feet  before  he  would  be  out  of  danger,  and  that 
while  he  was  waiting  for  the  car  to  pass  in  front  of  him  and  when 
he  stepped  behind  it  he  \vas  hidden  from  the  sight  of  the  moto- 
neer  of  the  car  approaching  on  the  other  track,  and  his  own  view 
of  the  latter  car  would  be  obscured.    His  situation  was  not  like 
that  of  the  driver  of  a  vehicle  who  has  looked  and  listened  at  a 
street  crossing  and  has  heard  no  car  approaching  for  such  a 
distance  that  he  could  probably  make  the  crossing  safely,  and 
then  miscalculates.    This  plaintiff  knew  that  the  car  which  struck 
him  was  approaching  him  rapidly  and  a  short  distance  away.    Cf. 
Smith  V.  Railway  Co.,  104  N.  W.  16.     The  mere  fact  that  he 
miscalculated  is  not  conclusive  of  his  negligence,  but  his  want 
of  care  appears  from  all  the  circumstances  of  the  case.     No 
mathematical  calculation  of  time  and  distances,  based  as  it  must 
have  been  on  uncertain  estimates  or  mere  conjectures,  could 
exactly  or  satisfactorily  determine  the  care  which  ought  to  have 
been  exercised  under  such  circumstances.    The  matter  was  one 
for  the  exercise  of  sound  judgment,  in  the  light  of  common  ex- 
perience.    The  ordinarily  prudent  man  profits  by  "cold  pausing 
caution's^  lesson"  when  he  passes  behind  a  moving  car  on  one 
track  with  a  definite  knowledge  that  another  car  is  approaching 
on  onother  track  in  an  opposite  direction  at  a  rapid  rate  of  speed. 
The  exercise  of  ordinary  care  demands  that  a  pedestrian  should 
not  unnecessarily  expose  himself  to  such  a  known  and  uncalled 
for  hazard.    In  this  case  to  have  pursued  an  entirely  safe  course 
required  a  pause  of  but  a  few  seconds.     We  accordingly  think 
that  the  trial  court  properly  held  that  an  ordinarily  prudent  man 
would  not  have  done  as  the  plaintiff  did,  and  that  the  plaintiff 
was  therefore  guilty  of  such  contributory  negligence  as  barred 
his  recovery  in  this  action. 
Order  affirmed. 
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Louisville  &  A.  R.  Co.  v,  Davis. 

(Court  of  Appeals  of  Kentucky,  Oct.  4,  1906.) 
[96  S.  W.   Rep.  533.] 

Appeal — ^Verdict — Conclusiveness. — A  verdict  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 

Damages — Personal  Injury — ^Excessive  Damages. — A  person  50 
years  old,  through  the  negligence  of  another,  sustained  severe,  though 
not  permanent,  injuries.  Held,  that  a  verdict  for  $400  was  not 
excessive. 

Railroads — ^Injuries  to  Traveler  on  Highway  Near  Track — Negli- 
gence.*— A  person,  driving  horses  afraid  of  cars  on  a  public  highway 
contiguous  to  a  railway  crossing,  has  a  right  to  rely  on  the  railroad 
giving  the  statutory  warnings  in  approaching  the  crossing,  so  that 
he  may  take  such  precautions  as  are  necessary  to  protect  himself 
from  injury. 

Appeal  from  Circuit  Court,  Madison  County. 
"Not  to  be  officially  reported." 

Action  by  Cash  Davis  against  the  Louisville  &  Atlantic  Rail- 
road Company.  From  a  judgment  for  plaintiflf,  defendant  ap- 
peals.   Affirmed. 

Wallace  &  Harris,  /.  Tevis  Cobb,  and  H,  A.  Schoberth,  for 
appellant. 

Grant  £.  Lilly,  for  appellee. 

Barker,  J.  The  Louisville  &  Atlantic  Railroad  Compan/s 
line. runs  through  Madison  county,  Ky.  In  the  neighborhood 
where  the  accident  involved  in  this  litigation  occurred,  the  line 
of  the  railroad  and  the  public  highway  for  some  distance  run 
parallel  and  in  close  proximity  to  each  other.  The  place  of  the 
accident  is  called  "Million's  Crossing."  The  appellee  and  his 
wife  were  in  a  buggy  driving  along  the  public  highway  approach- 
ing this  point,  and  when  within  600  feet  of  it  one  of  appellant's 
trains  coming  from  the  opposite  direction  ran  out  of  a  cut,  and  by 
reason  of  the  smoke  and  noise  frightened  appellant's  horse,  which 
swerved,  upset  the  buggy,  and  threw  out  the  occupants,  inflict- 
ing upon  them  severe  personal  injuries.  Appellee  claims  that  the 
employees  of  appellant  having  charge  of  the  train  with  gross 
negligence  failed  to  give  any  of  the  statutory  signals  of  its  ap- 
proach to  Million's  Crossing;  that  he  knew  the  train  was  about 
due,  and  was  listening  and  watching  for  it  with  the  intention  of 
.getting  out  of  the  buggy  and  holding  his  horse  when  it  came; 
that  by  reason  of  the  long  cut  through  which  the  road  ran  he 
was  unable  to  see  or  hear  the  approach  of  the  train  until  it 
emerged  from  the  cut  at  a  point  just  opposite  him  on  the  high- 

♦See  precedinpr  case,  and  foot-notes. 
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way,  and  not  over  30  or  40  feet  distant;  that  he  did  not  have 
time  then  to  get  out  of  his  buggy  and  hold  his  horse,  and  as  a 
result  the  animal,  becoming  frightened,  wheeled  and  overturned 
his  buggy,  with  the  disastrous  result  to  him  and  his  wife  before 
mentioned.  The  issues  were  made  up  on  this  line,  with  the 
usual  plea  of  contributory  negligence  on  the  part  of  tiie  defend- 
ant, and  a  trial  before  a  jury  resulted  in  a  verdict  of  $44  in  favor 
of  the  appellee. 

Appellant  complains  that  the  verdict  is  contrary  to  the  evi- 
dence. To  the  soundness  of  this  position  we  cannot  agree.  The 
testimony,  as  usual  in  such  cases,  is  conflicting  upon  the  question 
as  to  whether  or  not  the  employees  of  appellant  gave  the  signals 
required  by  the  statute.  But  this  was  a  question  peculiarly  within 
the  province  of  the  jury,  and  their  finding  was  adverse  to  ap- 
pellant. We  do  not  feel  at  liberty  to  reverse  the  judgment  upon 
the  evidence  as  shown  in  the  bill  of  exceptions.  Nor  do  we 
think  the  verdict  excessive.  The  evidence  shows  that  appellant 
was  over  SO  years  old ;  that  he  was  thrown  out  of  his  buggy  on 
the  rocks  of  the  pike,  and  sustained  severe,  though  not  perma- 
nent, injuries.  The  amount  of  the  verdict — $400 — while  perhaps 
ample,  cannot  be  considered  excessive. 

The  court  did  not  err  in  overruling  appellant's  motion  for  a 
peremptory  instruction  at  the  close  of  the  testimony.  The  rule 
is  well  settled  in  this  state  that  travelers  upon  a  public  highway 
contiguous  to  a  railroad  crossing,  driving  horses  afraid  of  the 
cars,  have  a  right  to  rely  upon  the  employees  of  the  railroad  to 
give  the  statutory  warnings  in  approaching  the  crossing,  in  order 
that  they  may  take  such  precautions  as  are  necessary  to  protect 
themselves  from  injury.  In  the  case  of  Rupard  v,  Chesapeake 
&  Ohio  Railroad  Company,  88  Ky.  280,  11  S.  W.  70,  7  L.  R.  A. 
316,  it  was  held  that,  where  a  horse  was  frightened  by  the  noise 
of  the  train  on  a  trestle  over  the  highway,  and  damage  resulted 
to  the  driver,  the  railroad  corporation  was  liable  for  the  failure 
to  give  the  statutory  signals  of  the  approach  to  the  crossing, 
although  above  grade.  The  opinion  in  this  case  was  approved  in 
Chesapeake  &  Nashville  Railroad  Company  v.  Ogles,  73  S.  W. 
751,  24  Ky.  Law  Rep.  2160.  It  is  not  necessary  to  repeat  at  ex- 
tended length  the  reasoning  of  the  court  in  these  opinions.  They 
settle  adversely  to  appellant  the  question  as  to  whether  or  not 
a  traveler  upon  the  highway  near  a  railroad  crossing  may  rely 
upon  the  diligence  of  the  employees  of  the  railroad  to  give  the 
statutory  warnings  in  order  that  he  may  protect  himself  from 
injury  resulting  frotn  the  frightening  of  his  horse  by  the  train. 

No  complaint  is  made  of  the  instructions  awarded  by  the  court 
and  we  believe  they  contain  a  full  and  fair  exposition  of  the  law 
of  the  case. 

Judgment  affirmed. 
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Van  Salvellergh  v.  Green  Bay  Traction  Co. 

(Supreme  Court  of  Wisconsin,  May  21,  1907.) 
[Ill  N.  W.  Rep.  1120.] 

Evidence — Weight   and    Sufficiency — Testimony    of    Child.— Where 

the  court  allows  a  six  year  old  child  to  testify,  the  age  of  the  child 
is  nevertheless  an  important  factor  in  determining  the  weight  to  be 
given  to  her  testimony. 

Trial — Credibility  of  Witnesses — Question  for  Jury. — Where  a  six 
year  old  child  testifies  in  a  contradictory  way  in  respect  to  a  vital 
point  in  issue,  it  is  competent  for  the  jury  to  say  which  of  the  con- 
flicting statements  is  correct. 

Street  Railroads — Injury  to  Pedestrians — Contributory  Negligence 
— Children — Question  for  Jury. — Whether  a  six  year  old  child  was 
guilty  of  contributory  negligence  in  crossing  a  street  in  front  of  an 
approaching  street  car,  by  which  she  was  struck  and  injured,  was  a 
question  for  the  jury. 

Evidence — Weight  and  Sufficiency — Positive  and  Negative  Evi- 
dence.— The  fact  that  positive  evidence  is  as  a  rule  entitled  to  more 
weight  than  negative  evidence  does  not  render  it  inefficient  in  face 
of  positive  evidence,  but  its  credibility  is  a  question  for  the  jury. 
*  Negligence — Contributory  Negligence-r-Children.'*' — A  six  year  old 
child  is  only  bound  to  exercise  such  care  to  avoid  danger  as  may  be 
reasonably  expected  of  one  of  its  age,  experience,  and  discretion. 

Appeal  from  Circuit  Court,  Brown  County;  Samuel  D.  Hast- 
ings, Judge. 

Action  by  Katherine  Van  Salvellergh,  an  infant,  by  her  guard- 
ian ad  litem,  Frank  Van  Salvellergh,  against  the  Green  Bay 
Traction .  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Action  to  recover  for  a  personal  injury. 

On  the  27th  day  of  July,  1905,  plaintiff,  a  child  five  years  and 
ten  months  of  age,  residing  with  her  parents  in  the  city  of  Green 
Bay,  Wisconsin,  while  on  the  way  to  do  an  errand  for  her 
mother,  was  injured  by  one  of  defendant's  cars  running  over  her 
hand,  injuring  it  so  that  amputation  was  necessary.  The  claim 
stated  in  the  complaint  was  that  the  motorman  was  negligent, 
in  that  he  failed  to  give  plaintiff  warning  of  the  approach  of  the 
car  and   failed  to  observe  her  when  she  was  approaching  the 

^ w  _ 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  child  for  its  own  protection,  see  foot-notes  ap- 
pended to  Denver  City  Tramway  Co.  v.  Nicholas  (Colo.),  22  R.  R. 
R.  523,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  523;  foot-notes  appended  to 
Louisville  Ry.  Co.  v.  Esselman  (Ky.),  20  R.  R.  R.  627,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  627;  foot-notes  appended  to  Birmingham,  etc., 
Co.  V.  Jones  (Ala.),  20  R.  R.  R.  568,  43  Am.  &  Erig.  R.  Cas.,  N.  S., 
468;  foot-notes  appended  to  Colomb  v.  Portland  &  B.  St.  Ry. 
(Me.),  20  R.  R.  R.  293,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  293. 
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track  in  a  way  to  endanger  her  safety,  and  to  so  control  the  car 
as  to  avoid  injuring  her,  and  that  such  negligence  was  the  prox- 
imate cause  of  what  occurred.  The  allegations  of  negligence 
were  put  in  issue  by  the  answer. 

The  evidence  was  to  the  effect  that  plaintiff  was  sent  by  her 
mother  from  her  home  on  St.  Clair  St.,  in  Green  Bay,  Wiscon- 
sin, to  a  store,  which  will  be  called  Daul's  store,  located  on  the 
west  side  of  12th  St.  to  buy  some  lemons.  12th  St.  was  a  north 
and  south  way  crossing  at  right  angles  Walnut  St.,  on  which 
f'efendant's  track  was  located.  Daul's  store  was  two  blocks 
south  of  Walnut  St.  and  on  the  west  side  of  12th  St.  Plaintiff 
approached  Walnut  St.  traveling  south  on  the  east  side  of  12th 
St.  As  she  did  so  there  was  a  car  approaching  from  the  east  on 
Walnut  St.  When  she  arrived  at  the  corner  of  12th  and  Wal- 
nut Sts.  on  the  north  side  of  the  latter  she  turned  to  the  right 
*o  cross  to  the  west  side  of  12th  St.  There  was  evidence  tend- 
ing to  show  that  she  traveled  on  the  cross  walks  going  west  till 
she  arrived  at  the  west  side  of  12th  St.  and  then  turned  to  the  left 
on  the  cross  walk  and  proceeded  south,  looking  towards  her 
destination  at  Daul's  store;  that  when  she  so  turned  she  was 
14  feet  from  the  north  rail  of  defendant's  track;  that  she  con- 
tinued on  her  course  till  she  reached  the  track  when  the  car 
struck  her,  causing  her  to  fall  and  get  her  hand  on  the  north 
tail  in  front  of  the  car  wheel,  where  it  was  crushed  by  the  wheel 
passing  over  the  same;  and  that  the  location  of  the  hand  at  the 
time  it  was  run  over  was  about  three  feet  west  of  the  cross  walk. 
The  plaintiff  testified  that  she  did  not  see  or  hear  the  car  before 
it  struck  her.  She  testified  on  direct  examination  that  she  did 
not  look  for  a  car.  On  cross-examination  she  testified  that  she 
was  looking  in  the  direction  from  which  the  car  was  approaching, 
thinking  one  might  come.  Later  she  testified  that  she  was  look- 
in,»y  towards  Daul's  store  and  at  righc  angles  with  the  track. 
There  was  some  evidence  tending  to  show  that  the  motorman  was 
not  at  his  post,  but  was  inside. the  car  just  before  the  accident. 
There  was  evidence  to  the  contrary.  The  motorman  testified 
that  when  he  was  70  feet  from  the  crossing  he  saw  plaintiff  on 
12th  St.  1 14  feet  from  the  track  and  saw  her  continuously  there- 
after till  the  front  of  his  car  passed  the  west  cross-walk  and  inter- 
fered with  his  line  of  vision;  that  as  he  approached  such  walk 
and  when  he  last  saw  plaintiff  she  was  standing  on  the  walk  14 
feet  from  the  north  rail  of  the  track  looking  in  the  direction  of 
the  car. 

The  jury  rendered  the  following  verdict: 

"First  question :  Was  the  plaintiff  on  July  27th,  1905,  injured 
by  one  of  the  defendant's  cars  running  over  her  arm  ? 

"Answer — ^Yes  (by  the  court). 

"Second  question:  Was  the  motorman  in  charge  of  said  car 
negligent  in  controlling  and  operating  it  at  the  time  said  plain- 
tiff was  injured  ? 

"Answer — ^Yes. 
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"Third  question :  If  you  should  answer  the  2nd  question  Yes, 
then  answer  this — Was  said  neglig^ence  of  said  motorman  the 
proximate  cause  of  the  plaintiff's  injury? 

"Answer — ^Yes. 

"Fourth  question :  Did  any  want  of  ordinary  care  on  the  part 
of  the  plaintiff  contribute  to  producing  her  injury  ? 

"Answer — No. 

"Fifth  question :  At  what  amount  do  you  assess  the  plaintiff's 
damages,  if  she  is  entitled  to  recover? 

"Answer— $5,500." 

Defendant's  counsel  moved  to  set  aside  and  to  amend  the  ver- 
dict and  for  judgment  thereon.  The  motion  to  amend  was  to  sub- 
stitute No  for  Yes  in  answer  to  the  second  question,  No  for  Yes 
in  answer  to  the  third  question,  and  Yes  for  No  in  answer  to  the 
fourth  question.  The  motion  was  denied.  Thereafter  on  motion 
of  counsel  for  plaintiff  judgment  was  rendered  in  her  favor. 

Greene,  Fairchild,  North  &  Parker,  for  appellant. 
Minahan  &  Minahan    (P,  H,   Martin,  of   counsel),   for  re- 
spondent. 

Marshall,  J.  (after  stating  the  facts).  These  contentions 
are  made  as  ground,  for  a  reversal  of  the  judgment:  1st,  There 
was  no  evidence  warranting  a  finding  that  the  motorman's  negli- 
gence was  the  proximate  cause  of  the  accident;  2nd,  The  evi- 
dence conclusively  shows  contributory  negligence  on  the  part  of 
the  plaintiff. 

The  first  proposition  is  urged  upon  the  theory  that  the  motor- 
man  saw  the  child  for  a  considerable  period  of  time  before  the  car 
reached  the  point  where  the  accident  occurred,  and  observed  her 
at  last  standing  about  fourteen  feet  from  the  track  at  the  comer 
of  12th  and  Walnut  Sts.  on  the  west  side  of  the  former  and  north 
of  the  track,  looking  at  the  car  and  apparently  waiting  for  it  to 
pass ;  that  she  remained  so  located  till  the  front  of  the  car  was  on 
the  cross-walk  in  front  of  her  and  then,  unobserved  by  the  motor- 
man,  suddenly  ran  toward  and  into  the  car.  If  the  evidence  was 
uncontroverted  on  that  subject  counsel's  contention  would  have 
much  merit,  but  it  is  not.  As  indicated  in  the  statement,  there 
was  some  proof  that  the  motorman  was  not  on  the  front  plat- 
form immediately  before  reaching  the  crossing ;  that  he  was  away 
from  his  post  and  inside  the  car;  also  evidence  that  plaintiff  did 
not  stop  fourteen  feet  from  or  near  the  track,  but  continued 
walking  after  reaching  the  west  side  of  12th  St.  till  she  was 
struck  in  some  way  by  the  car.  The  direct  evidence  that  she 
did  not  run  into  the  side  of  the  car  but  was  struck  by  some  part 
of  the  front  thereof  is  corroborated  by  the  circumstance  that  the 
point  where  the  wheel  ran  over  her  hand  was  some  three  feet 
west  of  the  crossing.  The  evidence  of  the  motorman,  as  claimed 
by  respondent's  counsel,  is  quite  improbable.  It  hardly  seems 
possible  that  plaintiff  could  have  been  standing  fourteen  feet 
from  the  track  as  the  front  of  the  car  passed  on  to  the  crossing 
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and  >-et  that  she  reached  the  track  so  as  to  receive  the  injury 
three  feet  west  of  the  crossing.  Again,  it  seems  highly  improba- 
ble that  the  motorman  saw  her  as  he  approached  12th  St.  one 
hundred  and  fourteen  feet  away  on  the  west  side  of  such  street, 
since  she  approached  Walnut  St.  on  the  east  side  of  the  street. 

It  is  argued  that  the  probabilities  are  all  against  the  girl  hav- 
ing been  to  any  extent  in  front  of  the  car  before  she  was  thrown 
down  because  otherwise  the  fender  would  have  struck  her  and 
she  could  not  have  gotten  her  hand  into  the  situation  to  be  in- 
jured by  one  of  the  front  wheels  passing  over  it,  and  there  would 
have  been  some  marks  on  her  person  indicating  the  point  of  col- 
lision. Again,  that  on  account  of  appliances  under  the  car  in 
front  of  the  wheels  she  could  not  have  gotten  into  a  position  iti 
front  thereof  so  as  to  be  knocked  down  and  injured  as  she  was 
without  being  crushed. 

From  all  the  light  we  can  gather  from  the  case  we  do  not  so 
understand  the  situation  to  have  been  conclusively  shown,  as 
claimed.  It  seems  that  it  is  not  wholly  improbable  but  -that  the 
comer  of  the  car  which  projected  further  out  than  the  fender,  or 
the  comer  of  the  fender  may  have  struck  the  girl,  causing  her 
to  fall  and  throw  her  hand  over  the  rail  in  front  of  the  car  wheel 
where  it  would  not  be  displaced,  necessarily,  before  the  wheel 
reached  it. 

There  is  evidence  that  the  car  was  going  quite  slowly  and 
that  if  the  motorman  had  observed  the  girl  as  she  was  approach- 
ing the  track  and  acted  with  reasonable  promptness  he  could  have 
avoided  injuring  her.  If  her  evidence  be  true,  he  should  have 
observed  her  approaching  apparently  unmindful  of  the  danger 
and  governed  himself  accordingly.  It  is  not  claimed  but  what  it 
was  his  duty  to  look  out  for  the  presence  of  children  in  danger- 
ous proximity  to  the  track  and  to  use  ordinary  care  to  avoid  in- 
juring them,  and  that  such  care  required  the  stopping  of  the 
car,  if  practicable,  upon  its  appearing  -to  be  necessary  in  order  to 
prevent  striking  a  child  in  case  of  one  approaching  apparently 
oblivious  to  the  presence  of  the  car.  On  the  whole,  it  seems  that 
there  is  no  such  clear  indication  that  the  evidence  did  not  pre- 
sent a  fair  question  for  the  jury  on  the  subject  of  respondent's 
negligence  and  whether  it  was  the  proximate  cause  of  the  acci- 
dent as  to  warrant  us  in  overruling  the  trial  court  on  the  subject, 
unless  it  conclusively  appeared  that  the  proximate  cause  was 
negligence  on  the  part  of  the  girl. 

The  case  is  unlike  those  upon  which  appellant's  counsel  rely. 
In  Tishacek  v,  Milwaukee  E.  R.  &  L.  Co.,  110  Wis.  417,  85  N. 
W.  971,  the  child,  from  a  safe  place  near  the  track,  in  a  way  not 
reasonably  to  be  expected,  suddenly  ran  in  front  of  the  car  at 
a  point  on  the  track  so  near  thereto  that  the  motorman  could  not 
stop  it.  There  were » similar  circumstances  in  Holdridge  v.  Men- 
enhaU,  108  Wis.  1 ;  83  N.  W.  1109,  81  Am.  St.  Rep.  871 ;  Funk 
V.  Electric  Traction  Company,  175  Pa.  559,  34  Atl.  861 ;  Fletcher 
V.  Scranton  Traction  Company,  185  Pa.  147,  39  Atl.  837,  and  in 
all  of  the  other  cases  cited  to  our  attention. 
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Was  there  contributory  negligence  on  the  part  of  the  child  as 
a  matter  of  law  ?  We  must  view  that  from  the  standpoint  above 
indicated;  that  the  jury  were  warranted  in  believing,  as  they 
probably  did,  in  reaching  the  conclusion  on  the  subject  already 
discussed,  that  she  turned  south  on  the  cross-walk  upon  reaching 
the  south  side  of  12th  St.  and  proceeded,  continuously,  without 
observing  the  car  till  she  was  struck.  True,  she  testified  at  first 
in  a  contradictory  way  as  to  whether  she  saw  the  car  or  not 
before  it  reached  her,  then  upon  cross-examination  she  said,  in 
effect,  that  as  it  approached  she  was  looking  in  the  general  direc- 
tion from  which  it  was  coming  but  did  not  see  or  hear  it,  follow- 
ing with  contradictory  evidence  as  to  whether  she  did  or  did  not 
forget  about  the  liability  of  a  car  coming.  Later  she  testified, 
in  effect,  that  as  she  approached  the  track  she  was  looking  directly 
south  at  right  angles  therewith  towards  her  destination. 

It  is  not  very  much  to  be  wondered  at  that  -a  child  less  than 
six  years  of  age  should  testify  as  the  one  in  question  did,  under 
the  circumstances,  intending  to  relate  just  what  occurred.  She 
was  not  much  above  the  age  excluding  her  from  testifying  be- 
cause too  young  to  be  able  to  recollect  and  state  with  a  fair  de- 
gree of  certainty  what  happened.  There  is  no  arbitrary  age 
limit  excluding  a  child  over  four  years  old  from  testifying,  the 
degree  of  intelligence  shown  in  each  case,  after  such  age  and  up 
to  fourteen  being  the  controlling  factor,  but  precedents  are  not 
numberous  of  a  child  so  young  as  the  one  here  being  allowed  to 
testify.  The  most  said  on  the  subject  in  a  recent  work  on  Evi- 
dence is  that  "there  are  instances  on  record  in  which  the  testi- 
mony of  children  of  five  and  six  years  of  age  has  been  received." 
Jones  on  Evidence,  §  738.  A  child  just  over  four  years  of  age 
was  permitted  to  testify  in  State  v,  Juneau,  88  Wis.  180,  59  N. 
W.  580,  24  L.  R.  a.  857,  43  Am.  St.  Rep.  877,  while  children  of 
six  years  of  age  have  sometimes  not  been  so  permitted.  John- 
son V.  State,  76  Ga.  76.  Where  the  court  passes  favorably  on 
the  question  the  age  of  the  child  is  yet  an  important  factor  in 
determining  the  weight  to  be  given  to  the  evidence. 

Even  in  case  of  an  adult  where  he  as  a  party  testifies  in  a  con- 
tradictory way  in  respect  to  a  vital  point  in  issue  it  is  not  neces- 
sarily fatal  to  the  case;  it  is  competent  for  the  jury  to  say  which 
of  the  two  conflicting  statements  is  correct.  Montgomery  v. 
State,  128  Wis.  183,  107  N.  W.  14;  Bruger  v.  Princeton  &  St. 
Marie  Mut.  Fire  Ins.  Co.  (Wis.)  109  N.  W.  95.  That  should  be 
applied  with  considerable  liberality  in  case  of  a  witness  as  young 
as  the  one  in  question. 

So  notwithstanding  the  contradictory  character  of  plaintiflfs 
evidence  it  was  proper  to  send  the  case  to  the  jury  on  the  sub- 
ject of  whether  she  was  unmindful  of  the  probability  of  a  car  ap- 
proaching and  did  not  see  or  hear  one  or  look  in  the  direction 
from  which  the  car  was  coming,  from  the  time  she  started  south 
on  the  cross-walk  till  she  was  struck. 

We  do  not  overlook  the  fact  that  the  motorman  testified,  he 
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signaled  by  sounding  his  bell  and  if  his  testimony  be  true  it 
would  create  a  strong  probability  that  plaintiff  must,  or  ought 
to,  have  heard  and  known  of  the  proximity  of  the  car  to  the 
crossing.  But  notwithstanding  the  testimony  contradicting  the 
motorman  is  of  a  negative  character,  especially  since  the  wit- 
nesses, particularly  the  plaintiff,  were  where  if  the  bell  were 
sounded  they  would  have  been  very  liable  to  hear  it,  such  evi- 
dence was  sufficient  to  carry  the  case  to  the  jury  in  respect  to 
the  matter. 

The  rule  as  to  the  superiority  of  positive  over  negative  evi- 
dence does  not  go  so  far  as  to  render  the  latter  necessaril/  ineffi- 
cient in  case  of  the  former.  "The  positive  evidence  of  one  credi- 
ble witness  to  a  fact  is  entitled  to  more  weight  than  that  of  several 
others  who  testify  negatively."  Wickham  v,  Chicago  &  North- 
western R.  Co.,  95  Wis.  25,  69  N.  W.  982;  Ryan  v.  La  Crosse 
City  R.  Co.,  108  Wis.  122,  83  N.  W.  710.  That  is  as  far  as  the 
rule  goes.  Here  the  jury  were  warranted  in  finding  the  motor- 
man  was  not  a  credible  witness.  Moreover,  negative  testimony 
may  under  some  circumstances  outweigh  positive  testimony. 
Eilert  V.  Green  Bay  &  Minn.  R.  R.  Co.,  48  Wis.  606,  4  N.  W. 
769;  Urbanek  v,  Chicago,  M.  &  St.  P.  Ry.  Co.,  47  Wis.  59,  1 
X.  W.  464 ;  Kelley  v,  Schupp,  60  Wis.  76,  18  N.  W.  725.  The 
credibility  of  such  evidence  is  for  the  jury  under  proper  instruc- 
tions. 

From  the  foregoing  it  seems  not  to  be  entirely  improbable  that 
plaintiflF  was  unmindful  of  the  coming  car  till  she  was  struck 
by  it.  Was  she  guilty  of  contributory  negligence,  necessarily, 
because  she  did  not  pay  attention  to  the  situation,  since  she 
knew  if  she  got  in  the  way  of  a  moving  car  she  would  be  liable 
to  be  injured?  The  evidence  is  uncontroverted  that  she  knew 
quite  well  the  danger  in  that  regard. 

No  authority  has  been  cited  to  our  attention,  nor  have  we  been 
able  to  discover  any,   where  a  child  under  six  years  of  age, 
though  of  sufficient  discretion  to  know  of  its  being  dangerous  to. 
step  in  front  of  a  moving  car,  has  been  held  as  a  matter  of  law 
guilty  of  contributory  negligence  in  doing  so,  being  momentarily 
unmindful  of  the  situation.     In  Holdridge  v.  Mendenhall,  108 
Wis.  1,  83  N.  W.  1109,  81  Am.  St.  Rep.  871,  it  was  said,  con- 
demning a  claim  that  a  child  a  little  less  than  seven  years  of  age 
was  guilty  of  contributory  negligence  as  a  matter  of  law  in  going 
upon  a  railway  track  under  the  conditions  mentioned :    "It  must 
be  an  extreme  case  indeed  which  would  warrant  a  court  in  grant- 
ing a  nonsuit  on  the  ground  of  the  child's  negligence ;  and  it  is 
frequently  said  that  such  a  child  cannot  be  held  guilty  of  contribu- 
tory negligence  as  a  matter  of  law."    As  to  one  under  six  years 
of  age  any  circumstance  reasonably  sufficient  to  so  fix  its  atten- 
tion as  to  lead  to  its  approaching  dangerously  near  to  or  entering 
upon  a  railway  track  without  looking  out  for  coming  cars,  will 
preclude  holding  as  a  matter  of  law  the  case  to  be  extreme  within 
the  view  indicated  by  the  quoted  language.    There  was  such  a  cir- 
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cumstance  in  this  case,  in  that  the  child's  mind  was  engrossed, 
as  the  jury  may  well  have  thought,  with  the  purpose  of  her 
journey. 

The  rule,  that  a  person  before  approaching  near  to  or  stepping 
upon  a  railway  track  must,  unless  prevented  from  doing  so,  look 
to  see  if  a  car  is  so  near  as  to  be  liable  to  injure  him  if  he  pro- 
ceeds and  in  such  case,  stop  till  it  passes  or  be  liable  to  be  success- 
fully charged  with  contributory  negligence,  has  no  application  to 
children  of  the  age  respondent  was.  Such  a  child  may  have  all 
the  judgment  of  an  adult  as  to  the  danger  of  stepping  directly 
in  front  of  a  moving  car  without  having  anywhere  near  the  aver- 
age prudence,  thoughtfulness  and  discretion  of  an  adult  as  to 
avoiding  the  danger.  It  is  only  bound  to  exercise  such  care  as 
may  be  reasonably  expected  of  one  of  its  age,  experience  and 
discretion.  Beach  on  Contributory  Negligence  (3d  Ed.)  §  117; 
Plumley  v.  Birge,  124  Mass.  57,  26  Am.  Rep.  645;  Collins  v. 
South  Boston  Railroad  Company,  142  Mass.  301,  7  N.  E. 
856,  56  Am.  Rep.  675.  Those  citations  and  many  others  that 
might  be  mentioned  are  in  harmony  with  Holdridge  v.  Menden- 
hall,  supra.  The  law  is  well  settled  that,  generally  speaking,  in 
case  of  a  child  so  young  as  respondent  was,  unmindfully  stepping 
in  front  of  a  moving  car  the  question  of  contributory  negligence 
is  for  the  jury.  The  case  is  widely  distinguishable  from  cases  as 
Tishacek,  Adm'i*,  v,  Milwaukee  felectric  Railway  &  Light  Co.. 
110  Wis.  417,  85  New.  971,  where  it  was  undisputed  that  the 
child  seeing  the  car  stepped  in  front  of  it,  or  so  near  that  an  in- 
jury was  unavoidable. 

The  foregoing  requires  an  affirmance  of  the  judgment. 

The  judgment  is  affirmed. 
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(Supreme  Court  of  Alaban^a,  April  7,  1907.) 

[43  So.   Rep.  836.] 

Railroads — Cattle  Guards — Sufficiency.'*' — A  cattle  guard  must  be  so 
constructed  that  its  appearance  of  dangerousness  will,  under  ordinary 
circumstances,  prevent  cattle  from  attempting  to  pass  over  it;  and 
the  use  of  a  cattle  guard  dangerous  for  the  passage  of  cattle  will 
not  alone  constitute  negligence,  but  the  use  of  a  guard  so  made  as 
to  invite  stock  under  ordinary  circumstances  to  enter  on  it  is  negli- 
Rencc,  from  which  recovery  may  be  had  for  injuries  proximately 
resulting  therefrom. 

Same — ^Injuries  to  Cattle — Question  for  Juxy. — In  an  action  against 
a  railroad  for  injuries  to  an  animal  which  went  upon  a  dangerous 
cattle  guard,  the  question  whether  the  guard  was  inviting  to  the 
class  of  animals  sought  to  be  restrained  must  necessarily  and  gen- 
erally be  a  question  for  the  jury. 

Appeal  from  Circuit  Court,  Pickens  County;  S.  H.  Sprott, 
Judge. 

Action  by  Thomas  S.  Lipsey  against  the  CarroUton  'Short  Line 
Railway  Company.     From  a  judgment  in  favor  of  plaintiff,  de- 

fendant  appeals.    Reversed  and  remanded. 

• 

Foster,  Oliver,  Cox  &  Cox,  for  appellant. 
Curry  &  Robinson,  for  appellee. 

McClellan,  J.  The  horse  of  appellee,  plaintiff  below,  was 
injured  in  ^oing  upon  a  cattle  gap,  or  cattle  guard,  constructed 
and  maintained  by  appellant  as  a  part  of  its  line  of  railway.  The 
complaint  contains  three  counts,  all  averring  that  the  gap  or 
^ard  was  "wholly  defective"  as  such,  and  was  "wholly  defective 
for  the  purpose  for  which  it  was  erected,"  and  was  dangerous 
to  stock  going  upon  or  over  it.  The  second  and  third  counts  go 
further,  and  allege  that  it  was  so  constructed  as  to  be  inviting 
to  stock;  the  third  asserting  the  particular  in  which  it  was 
dangerous.  There  were  demurrers  attacking  the  counts  sepa- 
rately for  their  failure  to  aver  the  particulars  in  which  the  gap 
or  guard  was  negligently  constructed.  The  court  overruled 
them,  and  this  action  is  assigned  as  error. 

The  first  count  lays  the  negligence  charged  upon  the  danger- 

•For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired in  constructing  cattle  guards,  see  foot-notes  appended  to 
Bird  V.  Michigan  Cent.  R.  Co.  (Mich.),  21  R.  R.  R.  622,  44  Am.  & 
Eng.  R.  Cas.,  N.-  S.,  622;  foot-notes  appended  to  St.  Louis,  etc, 
Ry.  Co.  V.  Busick  (Ark.),  18  R.  R.  R.  1,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  1;  Johnson  v.  Detroit  &  M.  Ry.  Co.  (Mich.),  16  R.  R.  R.  828, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  828;  Pennsylvania  Co.  v.  Newby 
(Ind.),  15  R.  R.  R.  190.  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  190. 

23  R  R  R— 22 
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ousness  of  the  gap,  without  pointing  out,  other  than  by  averment 
of  general  defectiveness,  the  respect  in  which  it  was  dangerous. 
A  railroad  cattle  gap  or  guard  is  a  contrivance  to  restrain  cattle. 
In  a  sense  it  is  a  fence ;  but  the  construction  of  the  gap  or  guard 
itself  (without  reference  to  its  wing  fences)  is  not  limited  in  its 
dangerous  quality  as  is  a  fence.  To  be  at  all  effective  and  service- 
able, it  cannot  be  a  barrier  erected  perpendicular  to  the  surface 
of  the  ground,  and  rising  above  it.  It  must,  to  answer  the  pur- 
pose in  view,  be  so  constructed  as  that  its  appearance  of  danger- 
ousness  will,  under  ordinary  circumstances,  deter  cattle  from 
attempting  to  pass  over  it ;  and,  in  so  ordering  the  gap  or  guard, 
a  really  dangerous  contrivance  may  be  properly  installed  with- 
out, in  the  event  of  injury  to  cattle  attempting  to  cross  it,  render- 
ing the  railway  company  liable,  if  the  fact  of  its  want  of  safet}' 
for  that  purpose  is  the  proximate  cause  of  the  injury.  In  other 
words,  the  use  of  a  cattle  gap  or  guard,  dangerous,  for  the 
passage  of  cattle  over  it,  will  not  alone  constitute  negligence; 
and  this,  because  there  is  no  duty  upon  the  company  to  constmct 
the  gap  or  guard  in  a  way  safe  for  the  passage  of  cattle  over  it. 
The  converse  is  the  reason  for  its  existence.  So,  the  gravamen 
of  the  first  count  being  the  dangerousness  of  the  gap  for  cattle 
going  over  or  upon  it,  it  results  that  the  demurrers,  raising  the 
objections  discussed  above,  should  have  been  sustained. 

A  fair  interpretation  of  the  second  and  third  counts  is  that 
the  imperfection  attributed  to  the  guard  or  gap  was  its  invitaton- 
character  to  cattle  and  to  a  place  of  danger.  We  do  not  under- 
stand the  pleader  to  base  his  charge  of  negligence  in  these  counts 
upon  the  dangerous  character  alone  of  the  gap  or  guard,  but 
upon  what,  in  effect,  he  alleges  to  have  been  a  trap  or  snare. 
This  is  a  very  different  matter  from  that  set  out  in  the  first 
count.  As  said  before,  the  only  way  to  conserve  the  purpose  of 
a  gap  or  guard  is  to  so  construct  it  as,  from  its  reasonable  ap- 
pearance of  dangerousness,  cattle  will  be  deterred,  under  ordinary 
circumstances,  from  going  upon  it.  To  use,  as  for  a  gap  or 
guard,  a  contrivance  so  made  as  to  invite  stock,  under  ordinary 
circumstances,  to  enter  upon  it,  would,  beyond  doubt,  be  an  act 
of  negligence,  for  an  injury  proximately  resulting  from  which 
a  recovery  could  be  had.  For  instance,  if  a  gap  or  guard,  other- 
wise sufficient  for  and  adapted  to  the  purpose,  was  permitted  to 
become  so  obscured  by  growth  of  grass  as  that  a  horse,  under 
ordinary  circumstances,  could  not  reasonably  be  expected  to  see 
the  danger  of  going  upon  it,  and  an  injury  proximately  results 
from  the  entry  of  a  horse,  under  such  circumstances,  upon  the 
gap  or  guard,  liability  would  be  established.  The  same  principle 
is  applicable  where  the  guard  is,  in  the  first  instance,  so  improp- 
erly constructed  as  to  lead  to  the  same  result.  What,  in  fact, 
would  be  a  guard  or  gap  inviting  to  the  class  of  animals  sought 
thereby  to  be  restrained  must  of  necessity  and  generally  be  a 
question  for  the  jury's  determination,  in  the  light  of  their  com- 
mon knowledge  and  the  evidence  adduced  on  the  trial.    The  de- 
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murrers  interposed  to  these  counts  were,  we  think,  properly 
overruled. 

These  counts  aver  the  negligence  causing  the  injury  to  be  that 
of  a  wholly  defective  guard,  defective  also  for  the  purpose  for 
which  erected,  and  its  invitatory  character  to  a  place  of  danger. 
They  certainly  state  cause  of  action,  and  the  sufficiency  of  the 
averments  will  be  sustained  under  the  authority  of  Ga.  Pac.  R. 
R.  V.  Davis,  92  Ala.  306,  307,  9  South.  252,  25  Am.  St.  Rep.  47, 
which  has  been  recently  reaffirmed  in  K.  C.,  M.  &  B.  R.  R.  v. 
Flippo,  138  Ala.  487,  35  South.  457.  Under  our  system  of  plead- 
ing very  general  averments  of  negligence  will  suffice.  It  may 
be  noted  tnat  the  counts  first  above  considered  do  not  aver  that 
the  negligence  complained  of  was  the  proximate  cause  of  the 
injury;  but  there  is  nio  demurrer  pointing  out  that  defect. 

The  rule  for  the  measure  of  recovery  for  injuries  to  animals, 
and  the  method  of  ascertaining  the  value  thereof,  is  clearly 
stated  in  the  case  of  Sou.  Ry.  Co.  v.  Gilmer,  39  South.  265,  143 
Ala.  490. 

The  general  affirmative  charge  for  the  plaintiff  should  not  have 
been  given.  In  the  first  place,  it  should  have  been  left  open  to 
the  jury  to  find  that  the  guard  was  not  inviting  to  stock,  which  is- 
sue this  charge  took  away  from  them.  Secondly,  the  sufficiency 
of  the  guard  was  an  issue  of  fact  for  their  exclusive  determina- 
tion. 

For  the  errors  indicated,  the  judgment  must  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Dowell  and  Anderson,  JJ.,  concur. 


Harris  v,  Lincoi^n  Traction  Co. 

(Supreme  Court  of  Nebraska,  April  4,  1907.) 
[Ill  N.  W.  Rep.  680.] 

Trial — ^Taking  Case  from  Jury — Direction  of  Verdict — Determina- 
tion of  Motion. — A  motion  to  direct  a  verdict  is  in  effect  a  demurrer 
to  the  evidence  of  the  opposing  party,  and  in  passing?  on  the  same 
the  court  should  consider  as  established  all  the  facts  proved  and 
all  inferences  which  can  be  losfically  and  reasonably  drawn  from  the 
evidence. 

Street  Railroads — ^Accident  at  Crossing — Contributory  Neglifi^ence 
— EflFect.* — One  who  nejcligently  attempts  to  cross  a  street  railway 

•For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  on  account  of  simple  negligence  where  th^re  was 
also  contributory  negligence,  see  foot-notes  appended  to  Louisville 
&  N.  R.  Co.  V,  Sights  (Ky.),  21  R.  R.  R.  856,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  856;  foot-notes  appended  to  Schmidt  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  21  R.  R.  R.  806,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  806; 
foot-notes  appended  to  Cole  v.  Blue  Ridge  Ry.  Co.  (S.  Car.),  21 
R.  R.  R.  606,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  606. 
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track  in  front  of  an  approaching  car  cannot  recover  for  injuries 
sustained  by  being  thrown  from  his  wagon  by  impact  with  the  car, 
unless  those  in  charge  thereof  willfully  or  wantonly  produce  the 
collision. 

Same — Care  Required  of  Company .t — The  mere  fact  that  the  car 
was  running  at  a  rate  of  speed  prohibited  by  an  ordinance  of  the 
city  does  not  of  itself  entitle  the  plaintiff  to  recover. 

Same — Evidence — Sufficiency. — Evidence  examined  anS  held  in- 
sufficient to  require  its  submission  to  the  jury. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Appeal  from 
District  Court,  Lancaster  County;  Holmes,  Judge. 

Action  by  Wallace  W.  P.  F.  Harris  against  the  Lincoln  Trac- 
tion Company.  From  a  judgment  in  favor  of  defendant,  plain- 
tiff appeals.    Affirmed. 

Rose  &  Comstock,  for  appellant. 
Clark  &  Allen,  for  appellee. 

DuFFiE,  C.  This  action  was  brought  by  appellant  against  the 
Lincoln  Traction  Company  to  recover  for  injuries  received  by 
being  thrown  from  his  wagon.  His  petition  alleges  that,  while 
endeavoring  to  cross  the  defendant's  tracks,  it  carelessly  and 
negligently  ran  its  car  at  the  rate  of  15  miles  an  hour,  in  viola- 
tion of  the  ordinance  of  the  city,  and  without  using  reasonable 
diligence  in  watching  for  teams  and  carriages  on  the  track  and 
without  stopping  the  car  as  promptly  as  possible;  that,  without 
giving  any  warning  or  signal  of  the  approach,  it  ran  its  car 
against  the  vehicle  in  which  plaintiff  was  riding,  causing  him 
to  be  thrown  violently  on  to  the  brick  pavement  on  the  street 
It  is  further  alleged  that  defendant,  after  seeing  the  perilous  situ- 
ation of  the  plaintiff,  negligently  and  carelessly  failed  to  stop  the 
car  or  slacken  the  speed.  The  ansvyer  is  a  general  denial,  coupled 
with  a  plea  of  negligence  on  the  part  of  the  plaintiff. 

After  the  plaintiff  had  introduced  his  proof  and  rested,  the 
court,  on  motion  of  the  defendant,  directed  a  verdict  of  "no 
cause  of  action,"  based  upon  the  theory  that  by  the  plaintiffs 
own  showing  he  was  guilty  of  contributory  negligence.  A  mo- 
tion to  direct  a  verdict  for  the  defendant  is  in  effect  a  demurrer 
to  the  plaintiff's  evidence.  It  is  a  familiar  rule  that  on  demurrer 
to  the  evidence  the  party  demurring  must  be  treated  as  admitting 
all  facts  proved  and  all  the  jury  might  infer  from  the  evidence 

tFor  the  authorities  in  this  series  on  the  question  whether  the 
violation  of  an  ordinance  limiting  the  speed  of  trains  or  street 
cars  is  negliRence,  see  foot-notes  appended  to  Eckhard  v.  St  Louis 
Transit  Co.  (Mo.),  21  R.  R.  R*.  831,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
831;  Schmidt  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  21  R.  R.  R.  806,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  foot-notes  appended  to  Bresee  v. 
Los  Angeles  Traction  Co.  (Cal.),  20  R.  R.  R.  537,  43  Am.  &  Eng. 
R.  Cas.,  N.  S..  537;  Kansas  City,  etc.,  R.  Co.  v.  Williford  (Tenn.), 
19  R.  R.  R.  549,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  549. 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S    *  341 

Harris  v,  Lincoln  Traction  Co 

• 

of  his  adversary.  Bearing  in  mind  this  rule,  we  are  required  to 
determine  whether  any  fact  which  plaintiff's  evidence  tends  to 
prove  disclosed  a  case  which  should  have  been  submitted  to  the 
jury.  The  evidence,  in  brief,  is  to  the  following  effect:  The 
plaintiff  was  driving  two  horses  to  a  covered  wagon  west  on  O 
street,  on  the  south  side  of  defendant's  double  tracks.  When 
between  Fifteenth  and  Sixteenth  streets,  he  crossed  diagonally 
from  south  to  north  in  a  slow  trot,  and,  while  so  crossing,  the 
electric  car  ran  into  the  rear  left  wheel  of  the  wagon  from  be- 
hind,  causing  him  to  be  thrown  from  the  wagon  to  the  brick  pave- 
ment. Before  attempting  to  cross  defendant's  tracks,  he  did  not 
look  or  listen  for  the  approach  of  the  car,  and  he  could  not, 
while  crossing,  see  a  car  approaching  from  the  east,  on  account 
of  the  wagon  being  covered.  On  cross-examination  he  stated  that 
he  could  not  remember  that  he  thought  of  any  danger  from  an 
approaching  car,  although  he  was  well  acquainted  in  the  city, 
and  knew  that  cars  were  run  frequently  east  and  west  upon  O 
street.  The  witnesses  testified  that  the  gong  of  the  car  was  not 
funded  before  the  collision;  that  the  car  was  running  from  12 
to  IS  miles  per  hour;  that  the  attention  of  one  witness  was  di- 
rected  to  tl^  car  when  distant  about  40  or  50  feet  from  the 
wagon,  and  that  the  car  was  stopped  within  a  distance  of  from 
10  to  IS  feef  after  the  collision  occurred.  It  is  also  shown  that 
the  street  railway  tracks  are  in  plain  sight  from  the  point  where 
the  injury  occurred  for  nearly  a  mile  east,  so  that  the  plaintiff 
could  have  seen  a  car  approaching  from  that  distance,  and  the 
motorman  could  have  observed  a  wagon  upon  the  track  for  the 
same  distance.  Under  these  circumstances  was  there  any  case 
to  go  to  the  jury? 

The  plaintiflF  was  negligent  in  attempting  to  cross  the  defend- 
ant's tracks  without  looking  or  listening  for  an  approaching  car, 
and  this  is  especially  true  where,  as  in  this  case,  he  crossed  the 
tracks  in  the  middle  of  a  block.  Having  contributed  to  the  ac- 
cident by  his  own  negligence,  there  is  no  principle  of  law  which 
will  allow  him  to  recover,  unless  he  shows  that  he  was  willfully 
and  wantonly  run  down  by  those  in  charge  of  defendant's  car. 
On  this  theory,  and  because  of  the  claim  that  an  ordinance  of  the 
city  relating  to  the  speed  at  which  cars  could  be  run  was  being 
violated,  he  seeks  a  reversal  of  this  case.  There  is  no  evidence 
tending  to  show  that  the  motorman  willfully  or  wantonly  inflicted 
the  injury  complained  of.  It  is  common  knowledge  that  horses 
in  a  trot  move  at  the  rate  of  about  seven  miles  to  the  hour,  or 
10  feet  to  the  second.  It  is  also  common  knowledge  that  14  or 
15  feet. is  the  distance  between  outside  rails  of  a  double  track 
street  railway.  The  evidence  shows  that  the  plaintiff's  wagon 
froni  the  end  of  the  tongue  to  the  rear  wheels  was  16  feet, 
jnaking  30  or  31  feet  that  plaintiff  would  have  to  travel  in  cross- 
^njs;  defendant's  track  at  right  angles.  If,  as  shown  by  the  testi- 
piony,  the  car  was  running  at  the  rate  of  12  to  15  miles  per  hour, 
rt  would  be  moving  at  a  rate  of  speed  double  that  of  the^  plaintiff 
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in  crossing  the  track.  In  other  words,  this  evidence  clearly  dem- 
onstrates that,  when  the  plaintiff  turned  to  cross  the  tracks, 
the  car  was  only  about  60  or  70  feet  .distant,  and,  as  it  was 
brought  to  a  stop  within  10  or  15  feet  of  the  place  where  the 
accident  occurred,  it  is  clearly  evident  that  the  motorman,  in- 
stead of  willfully  or  wantonly  running  into  the  plaintiff's  wagon, 
brought  his  car  to  a  halt  witliin  a  reasonable  time,  as  the  distance 
traveled  after  plaintiff  turned  to  cross  the  tracks  could  not  have 
occupied  to  exceed  three  to  five  seconds.  The  fact  that  the  car 
was  moving  at  a  rate  of  speed  prohibited  by  an  ordinance  of  the 
city  will  not  of  itself  entitle  the  plaintiff  to  recover.  The  mere 
fact  that  a  street  car  is  running  at  a  higher  rate  of  speed  than 
any  municipal  ordinance  allows  does  not  give  one  injured  by  his 
own  carelessness  by  impact  with  such  a  car  a  right  of  action. 
Ames  V.  Waterloo  &  C.  F.  Rapid  Transit  Co.,  95  N.  W.  161, 
120  Iowa,  640 ;  Weber  v.  K.  C.  Cable  R.  Co.,  100  Mo.  194,  12 
S.  W.  804,  13  S.  W.  587,  7  L.  R.  A.  819,  18  Am.  St.  Rep.  541. 
"The  rule  that  a  traveler  on  a  city  street  about  to  cross  a  railroad 
track  has  a  right  to  assume  that  a  train  will  not  be  running  at  a 
gi  eater  rate  of  speed  than  that  limited  by  municipal  ordinance  does 
not  absolve  him  from  making  use  of  his  senses  to  avoid  danger." 
Collins  V.  N.  Y.,  etc.,  Co.,  36  N.  Y.  Supp.  942,  92  Hun,  563.  In 
U.  P.  Ry.  Co.  V.  Ruzicka,  65  Neb.  621,  it  is  said  at  page  625 
(91  N.  W.  543,  at  page  545)  :  "Nor  does  it  seem  that  there  was 
error  in  the  trial  court  refusing  to  instruct  the  jury  that  it  is 
contributory  negligence  tg  voluntarily  attempt  to  cross  in  front 
of  a  train  on  the  assumption  that  its  speed  was  not  greater  than 
the  ordinance  permitted.  There  was  nothing  to  show  that  such 
an  assumption  was  in  the  mind  of  plaintiff's  driver,  or  in  any 
•  way  affected  his  action.  His  knowledge  of  such  an  ordinance, 
in  any  event,  would  merely  go  to  affect  the  question  of  what 
would  be  ordinary  care,  under  the  circumstances,  on  his  part." 
The  above  quotation  may  be  well  applied  to  the  case  we  are  con- 
sidering. 

Because  of  the  admitted  negligence  of  the  plaintiff  in  crossing 
the  defendant's  tracks  in  front  of  an  approaching  car  in  plain 
view  of  the  plaintiff,  had  he  used  common  and  ordinary  caution 
in  looking  for  the  same,  we  recommend  an  affirmance  of  the 
judgment. 

Albert  and  Jackson,  CC.  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  appealed  from  is  affinned. 
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Chicago,  I.  &  L.  Ry.  Co.  v,  Pritchard. 

(Supreme   Court   of   Indiana,   May    1,   1907.) 
[81   N.  E.  Rep.  78.] 

Railroads — Operation — Injuries  to  Trespassers.'*' — Where  the  cir- 
cumstances were  sufficient  to  apprise  a  locomotive  engineer  of  a 
peril  ahead  which  might  involve  life  or  limb,  and  he  did  not  stop 
his  engine,  the  mere  fact  •that  the  person  injured  was  a  technical 
trespasser  would  not  bar  a  recovery. 

Trial — Instructions — Ignoring  Issues. — In  an  action  against  a  rail- 
road for  the  death'  of  a  person,  it  was  not  error  .to  refuse  an  instruc- 
tion which  in  terms  directed  that,  upon  a  finding  of  the  facts  therein 
hypothetically  stated,  there  should  be  a  verdict  for  the  defendant, 
leaving  out  of  view  the  negligence  of  the  engineer  in  charge  of  the 
engine  causing  the  injury. 

On  petition  for  rehearing.    Petition  overruled. 
For  former  opinion,  see  79  N.  E.  508. 

Per  Curiam.  The  earnestness  manifested  by  counsel  for  ap- 
pellant in  their  brief  on  petition  for  rehearing  seems  to  call  for 
a  further  word  on  our  part  in  disposing  of  such  petition.  The 
cardinal  error  of  counsel  lies  in  the  assumption  that,  if  decedent 
was  a  technical  trespasser,  the  company  owed  him  no  duty  other 
than  not  willfully  to  injure  him.  The  circumstances  being  suffi- 
cient to  apprise  the  engineer  of  a  peril  ahead  which  might  involve 
life  or  limb,  we  are  of  opinion  that  we  correctly  held  that  the 
mere  fact  that  decedent  might  have  been  technically  a  trespasser 
was  not  sufficient  to  debar  a  recovery.  1  Shearman  &  Redfield 
on  Negligence  (5th  Ed.)  §§  97-100;  1  Thompson,  Commen- 
taries on  Negligence,  232.  The  doctrine  of  "last  clear  chance" 
was  clearly  in  the  case  under  the  second  paragraph  of  the  com- 
plaint. Indianapolis  St.  Ry.  Co.  z/..Marschke  (Ind.  Sup.)  77  N. 
E.  945;  Indianapolis  St.  Ry.  Co.  v.  Bolin  (Ind.  App.)  78  N.  E. 
210. 

It  is  now  contended,  for  the  first  time  in  this  court,  that  the 
first  paragraph  of  the  complaint  fails  to  state  a  cause  of  action, 
in  so  far  as  it  attempted  to  charge  negligence  in  furnishing  a 
defective  car,  and,  arguing  from  this  premise,  it  is  claimed  that 
the  effect  of  the  evidence  is   thereby  so  circumscribed   that   we 

,  *For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees  and  trespassers  on  railroad  tracks,  see  foot-notes  appended 
to  Chesapeake  &  O.  Ry.  Co.  v.  Farrow's  Adm'x  (Va.),  22  R.  R.  R. 
360,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  360;  foot-note  appended  to 
Hudson  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  22  R.  R.  R.  305, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  305;  foot-notes  appended  to  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Hill's  Adm'r  (Ky.),  22  R.  R.  R.  52,  45  Am. 
«  Enjf.  R.  Cas.,  N.  S.,  52;  Smith's  Adm'r  v.  Illinois  Cent.  R.  Co. 
(Ky.),  21  R.  R.  R.  802,  44  Am.  &  En  jr.  R.  Cas.,  N.  S.,  802;  Wilkie 
».  Richmond  Traction  Co.  (Va.),  21  R.  R.  R.  659,  44  Am.  &  Eng. 
R-  Cas.,  N.  S.,  659. 
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erred  in  holding^  that  appellee  was  entitled  to  recover  on  that 
theory,  and,  for  the  same  reason,  that  we  were  in  error  in  holding 
that  the  instructions  tendered  by  appellant  on  that  subject  were 
properly  refused.     In  appellant's  former  brief  the  question  of 
liability  on  account  of  the  furnishing  of  a  defective  car  was  ar- 
gued on  broad  lines,  and  without  attempting  to  circumscribe  the 
evidence  by  the  allegations  which  said  paragraph  contained.    As 
a  consequence,  we  were  not  at  the  pains  to  consider  whether  said 
paragraph  could  be  said  to  state  a  cause  of  action  on  the  sole 
theory  of  furnishing  a  defective  car.    If  it  be  true,  however,  that 
said  paragraph  does  not  make  out  a  case  of  negligence  in  the 
furnishing  of  an  imminently  dangerous  thing,  the  case  upon  the 
evidence  is  but  shifted  over  to  the  question  as  to  the  engineer's 
negligence.     As  to  the  complaint  that  certain  instructions  con- 
cerning the  car  were  not  given  pursuant  to  appellant's  request, 
it  may  be  said  that  the  refusal  of  each  instructipn  referred  to  in 
appellant's  points  and  authorities   (Pittsburgh,  etc.,  R.  Co.  v, 
Lightheiser   [Ind.  Sup.]   78  N.  E.   1033,  1040,  1043)   can  be 
justified  on  the  ground  that  the  instruction  in  terms  directed  that, 
upon  a  finding  of  the  facts  therein  hypothetically  stated,  there 
should  be  a  verdict  for  the  defendant.    This  entirely  left  out  of 
view  the  subsequent  negligence  of  the  engineer.     Error  cannot 
be  predicated  upon  the  refusal  of  an  instruction  unless  it  was  the 
duty  of  tlic  court  to  give  it  precisely  as  tendered.     Knapp  v. 
vState  (Ind.  Sup.)  79  N.  E.  10/6,  anji  cases  cited.    The  case  as 
presented  below  may  not  have  been  tried  on  the  most  clear-cut 
lines;  but,  since  a  judgment  will  not  be  reversed  except  for  an 
error  which  appellant's  brief  makes  manifest,  we  did  not  regard 
ourselves  as  at  liberty  to  explore  the  record  to  the  extent  that 
might  have  been  done  to  work  an  affirmance,  but  we  passed  upon 
the  questions  as  presented.     As  was  said  in  Martin  v,  Martin, 
74  Ind.  207-210:  "We  never  gb  beyond  the  brief  of  appellant  to 
search  the  record  in  quest  of  errors  which  have  not  been  pointed 
out  in  the  brief." 

Other  questions  are  referred  to  in  the  brief  of  appellant  in 
support  of  its  petition  for  rehearing,  but  it  appears  to  us  that 
such  of  said  questions  as  are  material  are  sufficiently  disposed  of 
in  the  principal  opinion. 

Petition  for  rehearing  overruled. 
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(Circuit  Court  of  Appeals,  Fifth  Circuit,  February  12,  1907.) 

[151  Fed.  Rep.  421.] 

Railroads — Injury  to  Person  on  Track — Grounds  of  Liability.'*' — The 

only  duty  owing:  by  a  railroad  company  to  a  trespasser  on  its  tracks, 
away  from  a  public  crossing,  is,  at  the  most,  to  do  all  it  reasonably 
tan  to  prevent  injury  to  such  trespasser  after  discovering  his  peril. 

Same.t — A  railroad  company  is  liable  for  an  injury  caused  by  its 
train  to  a  person  on  its  tracks,  whether  at  a  public  crossing  or  other 
place,  notwithstanding  the  contributory  negligence  of  such  person, 
if  its  servants  in  charge  of  the  train  should,  in  the  exercise  of  reason- 
able care,  have  discovered  the  peril  of  such  person  in  time  to  avoid 
injuring  him;  although  they  did  not  in  fact  make  such  discovery  in 
time. 

McCormick,  Circuit  Judge,  dissenting. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana. 

This  was  an  action  brought  by  George  W.  MoSawell  against 
the  Texas  &  Pacific  Railway  Company  to  recover  damages  for 
an  injury  which  he  sustained  by  being  run  over  by  the  cars  of 
the  defendant  company  while  walking  along  its  track  in  the  par- 
ish of  Pointe  Coupee,  La.,  near  Morganza  station.  An  extract 
from  the  plaintiff's  declaration  will  show  his  case  as  presented  to 
the  court:  "Your  petitioner  shows  that  the  said  railroad  com- 
pany was  at  the  time  constructing  a  roadway  from  New  Roads 

*See  preceding  case,  and  foot-notes. 

tFor  the  authorities  in  this  series  on  the  questions  whether  there 
may  be  a  recovery  against  a  railroad  for  injuries  caused  by  running 
a  train  or  car  against  a  person,  where  he  was  guilty  of  contributory 
neRliffence  but  his  peril  should  have  been  discovered  by  those  in 
charge  of  the  train  or  car  in  time  to  have  prevented  the  collision, 
see  Klockenbrink  v.  St.  Louis,  etc.,  R.  Co.  (Mo.),  7  R.  R.  R.  63, 
30  Am.  &  Enjy.  R.  Cas.,  N.  S.,  63  (injury  to  person  driving  on  street 
railway  track);  Barry  v,  Burlington  Ry.  &  Light  Co.  (Iowa),  6 
R-  R.  R.  675,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  675;  Denver  &  R.  G. 
R.  Co.  V.  Buffehr  (Colo.),  4  R.  R.  R.  762,  27  Am.  &  Eng.  R.  Cas., 
>[■  S.,  762;  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  332  (doctrine  of 
Tuff  V.  Warman);  St.  Louis,  etc.,  Ry.  Co.  v,  Townsend  (Ark.),  22 
Am.  &  Eng.  R.  Cas.,  N.  S.,  123;  St.  Louis,  etc.,  Ry.  Co.  v.  Evans 
(Ark.),  16  R.  R.  R.  789,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  789;  Dean  v. 
Oregon  R.  &  Nav.  Co.  (Wash.).  16  R.  R.  R.  237,  39  Am.  &  Eng. 
R-  Cas.,  N.  S.,  237;  Richmond  Passenger  &  Power  Co.  v,  Gordon 
(Va.).  11  R.  R.  R.  260,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  260;  Kentucky, 
etc.,  R.  Co.  V.  Snyder  (Ky.),  17  R.  R.  R.  520,  40  Am.  &  Eng.  R. 
^as..  N.  S.,  520;  Reid  v.  Atlanta,  etc.,  Ry.  Co.  (N.  Car.),  22  R.  R. 
R.  670,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  670;  Illinois  Cent.  R.  Co.  v, 
Ackerman  (C.  C.  A.),  21  R.  R.  R.  76,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
A  '  Barry  v.  Kansas  City,  etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R.  735,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  735;  Memphis  St.  Ry.  Co.  v,  Haynes 
tienn.),  13  R.  R.  R.  384,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  384. 
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to  Torras  station,  in  the  parish  of  Pointe  Coupee  (making  an 
embankment  and  placing  thereon  cross-ties  and  rails  on  which  to 
run  their  trains)  ;  that  the  road  was  in  course  of  construction, 
the  ties  and  rails  having  been  laid  from  New  Roads  to  above 
Morganza  station;  that  the  said  company  was  at  the  time 
filling  in  the  roadbed  with  earth  and  was  running  construction 
trains  over  same;  that  an  embankment  of  earth  about  2^  feet 
high  was  on  either  side  of  the  rails;  that  your  petitioner  was 
walking  on  the  track  on  his  way  home;  that  said  roadway  was 
used  by  the  general  public;  that  a  construction  train  drawn  by 
engine  No.  117,  consisting  of  a  number  of  flat  cars  loaded  with 
earth,  passed  up  above  the  Fordoche  or  Morganza  crossing;  that 
your  petitioner  seeing  the  said  train  coming  stepped  off  of  the 
track  permitting  same  to  pass,  that  he  stepped  back  upon  the 
track  and  continued  to  walk  on  the  same  way  home ;  that  he  was 
at  the  time  near  the  station  of  the  Texas  &  Pacific  Railway  in 
this  said  parish  and  known  as  Morganza  station,  and  also  near 
the  railroad  crossing  known  as  Fordoche  crossing ;  that  the  said 
construction  train  passed  up  above  the  said  station,  passed  the 
public  crossing,  and  a  few  moments  later  returned  down  the 
track,  running  backwards  on  their  way  to  the  New  Roads  sta- 
tion; that  the  said  engine  No.  117,  with  cars  attached  and  run- 
ning backwards,  ran  into  him  from  behind;  that  he  had  no 
warning  of  the  approach  of  the  train  until  the  same  was  upon 
him ;  that  he  at  once  jumped  off  of  the  track,  falling  upon  the 
embankment  of  earth  on  the  side  of  the  track;  that  the  loose 
earth  caused  him  to  slip  back,  and  his  left  foot  was  run  over  by 
the  said  cars  and  engine,  and  that  same  was  crushed  by  the  said 
cars  and  engine  of  the  said  Texas  &  Pacific  Railway  Company." 
In  his  testimony  on  the  trial  of  the  case  the  plaintiff  said:  "It 
was  at  Morganza,  Pointe  Coupee  parish,  in  the  afternoon  be- 
tween sundown  and  near  dark.  I  had  been  working  the  whole 
day  and  was  walking  along  the  track.  *  *  *  It  was,  I  think, 
the  9th  of  December,  1901.  *  *  *  And  I  started  back  home 
and  met  the  train  and  stepped  off  of  the  track,  and  it  passed,  and 
I  stepped  back  on  the  track  again,  and  it  came  back,  backing 
backwards,  and  it  run  onto  me  before  I  knew  it.  I  just  heard 
her  rumblings,  looked  back,  and  jumped  on — there  was  an  em- 
bankment of  earth  at  the  side  where  I  jumped.  They  were  pre- 
paring to  raise  the  roadbed,  and  I  jumped  off  and  fell  back,  and 
one  foot  was  crushed  off."  The  witness  then  stated,  "It  was 
just  a  little  before  dark,"  but  was  "tolerably  light,"  and  you 
could  see  or  discern  objects.  He  then  stated  that  it  was  only  a 
few  moments  after  the  train  met  him  when  he  stepped  off  of  the 
track  until  it  came  back.  The  cars  were  so  near  him  when  they 
came  back  and  he  jumped  from  the  track  that  he  threw  out  one 
hand  and  caught  against  the  car.  Another  man  named  Sanchez 
was  with  him  when  he  jumped  off  on  one  side,  and  "he  jumped 
the  other  way  and  was  not  hurt."  Further  on  in  his  testimony, 
on  cross-examination,  the  plaintiff  said :  "Q.  Now,  you  say  you 
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jumped?  A.  Yes  sir.  There  was  an  embankment  of  earth  on 
either  side  of  the  track.  Q.  How  was  that  embankment  out 
there?  A.  Unloaded  from  flat  cars.  Q.  What  were  they  going 
to  do  with  it?  A.  I  think  preparatory  to  raising  the  roadbed. 
Q.  You  are  a  carpenter,  and  I  suppose  you  understand  that  this 
earth  is  taken  on  flat  cars,  then  it  is  plowed  off  on  both  sides  of 
the  track,  and  then  they  jerk  the  track  up  and  slide  dirt  there 
and  put  the  track  back  on  this  concrete.  That  is  what  they  were 
proposing  to  do  there?  A.  Yes,  sir.  Q.  Then,  this  day,  on  each 
side  of  the  track  there  was  a  mound  which  had  to  be  in  that  shape 
— conical — hadn't  it?  How  high  was  that?  A.  Well,  I  did  not 
notice.  I  suppose  somewhere  near  two  feet  high.  Q.  Soft  dirt, 
or  had  it  been  there  a  good  while  ?  A.  It  had  been  settled  down. 
It  was  tolerably  hard,  but  slippery.  Q.  Slippery?  A.  Yes  sir. 
Q.  You  say  when  you  jumped  you  got  clear  off  the  track.  Is 
that  right?  A.  I  jumped  to  jump  clear  off  the  track,  and  my 
foot  slipped  on  that  embankment  right  by  the  track,  and  my  foot 
was  caught  by  the  car." 

The  above  fairly  presents  the  facts  and  circumstances  con- 
nected with  the  accident  to  the  plaintiff.  The  trial  of  the  case 
resulted  in  a  verdict  for  the  plaintiff,  and  the  case  is  here  on  ex- 
ceptions to  instructions  given  and  refused  in  the  Circuit  Court. 

Charles  P.  Cocke,  for  plaintiff  in  error. 
M,  r.  Hewes,  for  defendant  in  error. 

Before  Pardee  and  McCormick,  Circuit  Judges,  and  New- 
man, District  Judge. 

Newman,  District  Judge  (after  stating  the  facts).  The  ex- 
ceptions in  this  case  raise  the  important  question  as  to  whether 
the  court  erred  in  instructing  the  jury  in  this  case  as  follows : 

"Therefore,  the  main  questions  for  you  to.  decide  are  whether 
the  railroad  was  at  fault  in  the  manner  in  which  it  operated  its 
trains  on  the  occasion  in  question;  whether  that  fault — if  there 
was  fault — was  the  proximate  cause  of  the  injury;  whether  the 
plaintiff  contributed  by  his  negligence  to  his  injury;  and  whether, 
even,  if  the  plaintiff  was  himself  at  fault  and  negligent,  and 
thereby  helped  to  bring  about  the  injury,  the  defendant  railroad 
company  could  by  the  exercise  of  due  care  and  diligence  have 
avoided  the  accident.  If  it  could  have  done  so  and  did  not  do  it, 
it  would  be  liable." 

And  in  refusing  to  give  at  the  request  of  defendant's  counsel 
the  following: 

"Under  the  circumstances  of  this  case,  the  plaintiff  being  a 
trespasser  upon  the  tracks  of  the  railroad  company,  it  owed  him 
no  duty  except  to  exercise  proper  care  to  endeavor  to  save  him 
from  injury  after  his  presence  on  the  track  and  his  peril  were 
discovered." 

And  also  the  defendant's  request  as  follows: 

"The  burden  is  on  the  plaintiff  to  prove  to  you  a  preponder- 
ance of  credible  evidence  three  things,  to  wit:   (1)  That  he  was 
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discovered  by  the  defendant's  employees  in  a  position  of  peril; 
(2)  that  he  was  discovered  in  time  for  the  injury  to  have  been 
averted  by  the  exercise  of  reasonable  care  on  the  part  of  the  de- 
fendant's employees;  and  (3)  that  defendant's  said  employees 
failed  to  use  reasonable  care  and  diligence  to  avoid  the  injury 
after  discovering  the  plaintiff '-s  peril,  notwithstanding  that  they 
had  time  and  opportunity  to  use  such  care.  Failing  to  prove  to 
your  satisfaction  any  one  of  these  three  things,  the  plaintiff  is 
not  entitled  to  recover  in  this  case." 

Other  requests  along  the  same  line  were  made  raising  the 
question  stated  above  as  to  whether  the  defendant  company  owed 
the  plaintiff  any  duty  except  to  do  what  it  could  to  avoid  injury 
after  his  peril  was  discovered. 

The  learned  judge  trying  this  case  in  the  Circuit  Court  based 
his  ruling,  which  resulted  in  his  charge  as  given  above,  and  in 
refusing  to  charge  as  stated,  on  the  case  of  TumbuU  v.  New 
Orleans  &  C.  R.  Co.,  120  F.  783,  57  C.  C.  A.  151.  Decisions  of 
courts  must  always  be  taken,  to  some  extent  at  least,  in  connec- 
tion with  the  facts  in  the  case  decided.  The  TumbuU  Case  was 
one  of  injury  to  a  child  eight  years  of  age,  at  a  public  crossing; 
and  that  there  is  a  marked  difference  between  that  case  and  the 
instant  case,  where  a  man  of  mature  years  was  walking  along 
the  track  of  a  railroad  company  away  from  a  crossing,  is  appar- 
ent. Jn  the  Turnbull  Case,  in  the  opinion  by  Circuit  Judge 
McCormick,  this  language  was  used: 

"After  a  careful  examination  of  a  number  of  recent  decisions 
of  the  courts  of  highest  authority  and  of  the  most  approved  text 
writers,  we  conclude  that  the  requested  charge  was  not  too  broad, 
and  was  not  misleading,  and  that  the  excerpt  from  the  trial 
judge's  general  charge  does  not  fully  state  the  true  rule,  but 
omits  to  instruct  the  jury -that,  if  the  motoneer  ought  to  have 
discovered  the  danger  of  the  child  in  time  to  save  it,  he  could 
recover,  notwithstanding  his  own  contributory  negligence." 

Undoubtedly,  if  a  motoneer,  operating  a  street  car  approaching 
a  public  crossing  of  a  street,  ought  to  have  discovered  the  peril 
of  a  child  eight  years  of  age  on  the  crossing  in  time  to  save  it,  the 
company  would  be  liable.  Approaching  a  street  crossing  where 
people  at  any  time  are  liable  to  be  and  almost  certainly  are,  is  an 
entirely  different  thing  from  running  a  railroad  train  along  the 
track  in  the  country  away  from  crossmgs,  and  where  the  engineer 
in  charge  of  and  operating  the  train  has  no  reason  to  expect  the 
presence  of  persons  on  the  track.  In  the  first  instance,  the  per- 
son is  where  he  may  lawfully  be;  in  the  second  instance,  he  is 
clearly  and  under  all  the  authorities  a  trespasser.  We  think  the 
rule  is  too  well  settled  in  the  courts  of  the  United  States  to  be 
now  questioned  that  the  only  duty  owing  by  a  railroad  company 
to  a  trespasser  upon  its  tracks  away  from  a  public  crossing  is, 
at  the  most,  to  do  all  it  reasonably  can  to  prevent  injury  to  such 
trespasser  after  discovering  his  peril.  Some  of  the  cases  hold 
that  the  only  duty  is  that  of  ordinary  care  to  prevent  injury ;  but 
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the  most  extreme  view  that  can  be  taken  of  the  adjudged  cases 
is  that  the  employees  of  a  railroad  company  should  do  everything 
they  reasonably  can  to  prevent  injury  after  discovering  the  tres- 
passer's presence  on  the  track. 

In  the  case  of  Sheehan  v.  St.  Paul,  etc.,  Ry.  Co.,  76  Fed.  201, 
22  C.  C.  A.  121,  in  the  opinion  by  Judge  Seaman,  the  question 
here  involved  is  discussed  in  this  way : 

"What  is  the  duty  which  a  railway  company  owes  to  a  tres- 
passer on  its  tracks,  and  how  and  when  does  the  duty  arise  ?  The 
decisions  upon  this  subject  uniformly  recognize  that  the  tres- 
passer cannot  be  treated  as  an  outlaw ;  and,  at  least,  that,  if  wan- 
tonly injured  in  the  operation  of  the  railroad,  the  company  is 
answerable  in  damages.  Clearly,  then,  an  obligation  is  placed 
upon  the  company  to  exercise  some  degree  of  care  when  the  dan- 
ger becomes  apparent.  Is  it,  however,  bound  to  foresee  or 
assume  that  rational  beings  will  thus  enter  as  trespassers  in  a 
place  of  danger,  and  to  exercise  in  the  running  of  its  trains  the 
constant  vigUance  in  view  of  probability  which  is  imposed  for 
public  crossings  ?  There  are  cases  which  would  seem  to  hold  this 
strict  requirement  (see  note  1,  Thompson,  Negligence,  448; 
Railroad  Co.  v,  St.  John,  5  Sneed  (Tenn.)  524,  73  Am.  Dec.  149; 
but,  by  the  great  preponderance  of  authority  in  this  country  and 
in  England,  the  more  reasonable  doctrine  is  pronounced  in  effect 
as  follows:  That  the  railroad  company  has  the  right  to  a  free 
track  in  such  places,  that  it  is  not  bound  to  any  act  or  service  in 
anticipation  of  trespassers  thereon,  and  that  the  trespasser  who 
ventures  to  enter  upon  a  track  for  any  purpose  of  his  own  as- 
sumes all  risks  of  the  conditions  which  may  be  found  there  in- 
cluding the  operation  of  engine  and  cars.  *  *  *  The  obliga- 
tion of  the  company  and  its  operatives  is  not,  then,  pre-existing, 
but  arises  at  the  moment  of  discovery,  and  is  negative  in  its 
nature — ^a  duty,  which  is  common  to  human  conduct,  to  make 
all  reasonable  eflfort  to  avert  injury  to  others  from  means  which 
can  be  controlled." 

To  the  same  effect  are  Singleton  v.  Felton,  101  Fed.  526,  42 
C.  C.  A.  57;  L.  &  N.  R.  Co.  v.  McClish,  115  Fed.  268,  53  C.  C. 
A.  60 ;  Cleveland,  etc.,  R.  Co.  v,  Tartt,  64  Fed.  823,  12  C.  C.  A. 
618;  Id.,  99  Fed.  369,  39  C.  C.  A.  568,  49  L.  R.  A.  .98.  In  St. 
Louis,  etc.,  Ry.  Co.  v,  Bennett,  69  Fed.  525,  16  C.  C.  A.  300,  the 
rule  on  the  subject  is  stated  in  the  following  language  : 

"The  only  duty  which  a  railroad  company  owes  to  those  who, 
without  its  knowledge  or  consent,  enter  upon  its  tracks,  not  at  a 
crossing  or  other  like  public  place,  is  not  wantonly  and  unneces- 
sarily to  inflict  injury  upon  them  after  its  employees  have  dis- 
covered them.  It  owes  them  no  duty  to  keep  a  lookout  for  them 
before  they  are  discovered,  because  they  are  unlawfully  upon  the 
tracks,  and  the  railroad  company  is  not  required  to  watch  for 
violations  of  the  law." 

Mention  has  been  made  here  of  the  case  of  Inland  Seaboard 
Coasting  Co.  v.  Tolson,  139  U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed. 
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270,  as  announcingr  a  doctrine  in  line  with  that  held  by  the  trial 
judge  to  be  applicable  in  this  case.  In  the  Tolson  Case,  the 
plaintiff  had  his  foot  crushed  between  the  timbers  of  a  wharf  by 
the  violent  striking  of  a  steamboat  against  the  wharf  while 
touching  there  to  receive  freight  from  him,  and  the  questions  of 
negligence,  contributory  negligence,  and  secondary  negligence 
on  the  part  of  the  defendant  arose.  That  nothing  was  decided 
in  that  case  differently  from  the  rule  as  stated  above  will  be 
apparent  from  an  extract  from  the  opinion  by  Mr.  Justice  Gray 
as  follows: 

"It  was  argued  that  this  instruction  was  inapplicable,  because 
there  was  no  evidence  that  the  defendant  knew  the  peril  of  the 
plaintiff,  or  had  either  time  or  opportunity,  by  the  exercise  of 
any  degree  of  care,  to  guard  against  it;  that  if  his  negligence 
consisted  in  standing  in  a  dangerous  position  too  near  the  edge 
of  the  wharf,  the  defendant  was  not  bound  to  anticipate  his  re- 
maining in  that  position;  but  that  his  negligence  in  fact  con- 
sisted in  placing  his  foot  between  the  flooring  and  a  fender  pile, 
which  the  defendant  could  not  have  been  aware  of  or  guarded 
against.  It  is  true  that  the  instruction  could  not  apply,  and 
therefore  could  not  be  understood  by  the  jury  to  apply,  to  the 
latter  alternative.  But  upon  the  question  of  the  plaintiff's  posi- 
tion and  attitude  the  evidence  was  conflicting;  and  it  was  indis- 
putable that  the  steamboat  was  approaching  the  wharf  at  his  call, 
and  for  the  purpose  of  receiving  freight  from  his  hands,  and  that 
her  pilot  and  officers  saw  him  as  he  waited  on  the  wharf.  The 
jury  might  well  be  of  opinion  that  while. there  was  some  neg- 
ligence on  his  part  in  standing  where  and  as  he  did,  yet  that  the 
officers  of  the  boat  knew  just  where  and  how  he  stood,  and  might 
have  avoided  injuring  him  if  they  had  used  reasonable  care  to 
prevent  the  steamboat  from  striking  the  wharf  with  unusual  and 
unnecessary  violence.  If  such  were  the  facts,  the  defendant's 
neg^ligence  was  the  proximate,  direct,  and  efficient  cause  of  the 
injury." 

Reference  is  also  made  to  the  case  of  Railroad  Co.  v,  Ives,  144 
U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485,  which  was  a  case  of  a 
person  injured  at  a  street  crossing  in  the  city  of  Detroit,  and  that 
fact  distinguishes  it  clearly  from  the  case  now  under  considera- 
tion. The  distinction  between  the  case  of  a  person  crossing  a 
street  railroad  or  a  steam  railroad  track  at  a  public  crossing 
where  the  person  has  a  right  to  be  and  may  be  expected  to  be, 
and  that  of  a  trespasser  walking  ^along  the  tracks  of  a  railroad 
company  where  the  person  has  no  ^ight  to  be  and  cannot  be  ex- 
pected to  be,  cannot,  we  think,  be  too  strongly  emphasized;  for. 
in  the  one  case  he  is  exercising  a  lawful  right,  whether  carefully 
doing  so  or  not,  in  the  other,  he  is  doing  what  he  may  not  right- 
fully do,  at  least,  without  taking  the  risk  involved. 

In  some  jurisdictions,  but  not  many,  it  is  held  that  the  dut}-  to 
trespassers  is  to  do  all  that  can  reasonably  be  done  to  prevent 
injury  after  their  peril   is   discovered,   or  "in  the   exercise  of 
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ordinary  and  reasonable  care  it  should  have  been  discovered." 
Even  this  rule,  if  assented  to,  would  have  required  a  modification 
of  the  charge  of  the  trial  judge. 

The  charge  on  the  precise  point  in  issue  here  was  "whether, 
even  if  the  plaintiff  was  himself  at  fault  and  negligent,  and 
thereby  helped  to  bring  about  the  injury,  the  defendant  railroad 
company  could  by  the  exercise  of  due  care  and  diligence  have 
avoided  the  accident."  This  charge  omits  to  state  either  that 
the  duty  arose  after  the  peril  of  the  injured  person  was  dis- 
covered or,  in  the  latter  view  of  the  law  we  have  referred  to, 
"by  the  exercise  of  ordinary  care,  could  have  been  discovered." 
We  hold,  however,  that  the  correct  doctrine  is,  as  supported  by 
overwhelming  authority,  certainly  in  the  courts  of  the  United 
States,  that  the  only  duty  the  railroad  company  owed  to  the 
plaintiff  in  this  case,  he  being  clearly  a  trespasser,  was  to  do  all 
that  reasonable  care  and  prudence  would  suggest,  under  the  cir- 
cumstances, to  avoid  injuring  him  after  his  presence  on  the  track 
and  his  peril  were  discovered. 

The  charge  failing  entirely  to  present  this  view  to  the  jury, 
and  the  trial  judge  having  refused,  although  specially  requested 
to  present  it,  we  think  there  was  error  which  requires  that  the 
judgment  of  the  Circuit  Court  should  be  reversed,  and  a  new 
trial  granted,  and  it  is  so  ordered. 


Louisville  &  N.  R.  Co.  et  cd,  v.  Smith.' 

(Court  of  Appeals  of  Kentucky,  April  17,  1907.) 

flOl  S.  W.  Rep.  317.] 

Basements — Passwajrs  Over  Railroad. — Neither  an  individual  nor 
the  public  can  acquire  an  easement  in  the  nature  of  a  passway  along 
or  across  a  railroad  right  of  way;*  such  easements  being  neither 
conferred  nor  protected  by  statutes  of  limitation. 

States — ^Actions — ^Limitations — ^Applicability. — The  statutes  of  lim- 
itation apply  to  the  state  as  well  as  to  individuals,  as  provided  by 
Ky.  St.  1903,  §  2523. 

Adverse  Possession — Property  Subject — ^Railroad  Right  of  Way.* — 

Where,  at  the  time  complainant  acquired  title  to  his  inclosure,  it 
contained  a  portion  of  an  adjoining  railroad's  right  of  way,  and  com- 
plainant and  his  predecessors  claimed  title  thereto  continuously  and 
adversely  for  a  period  of  15  years,  the  railroad's  rights  therein  were 
barred. 

*For  the  authorities  in  this  series  on  the  auestioii  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession, 
sec  foot-notes  appended  to  Blumer  v.  Iowa  R.  Land  Co.  (Iowa), 
19  R.  R.  R.  607.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  607;  foot-note  ap- 
pended to  Northern  Pac.  Ry.  Co.  v.  Ely  (U.  S.),  18  R.  R.  R.  42, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  42. 
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Appeal  from  Circuit  Court,  McLean  County. 
"To  be  officially  reported." 

Action  by  George  Smith  against  the  Louisville  &  Nashville 
Railroad  Company  any  others.  From  a  judgment  for  plaintiflF, 
defendants  appeal.    Affirmed. 

Wilbur  F.  Browder,  Henry  L.  Stone,  Benjamin  D.  Warfield, 
and  Reuben  A.  Miller,  for  appellants. 

Wm,  B.  Noe  and  Walter  G,  Newton,  for  appellee. 

O'Rear,  C.  J.    The  Owensboro  &  Russell ville  Railroad  Com- 
pany was  chartered  in  1867  and  empowered  to  run  its  line  of 
railroad  through  McLean  county.     It  was  authorized  to  acquire 
a  right  of  way  of  not  more  than  60  feet  in  width.    The  railroad 
was  built  about  1868.    The  right  of  way  extends  through  the 
town  of  Livermore,  in  McLean  county.    In  1872  W.  J.  Rowan 
by  deed  conveyed  to  the  Owensboro  &  Russellville  Railroad  Com- 
pany a  strip  of  ground  in  the  town  of  Livermore,  containing 
about  .02  of  an  acre,  being  a  strip  about  27  feet  wide  along  the 
edge  of  Rowan's  lot.    This  strip  constituted  a  part  of  the  right 
of  way  upon  which  the  road  was  built,  the  right  of  way  at  that 
point   being   not   more  than  60    feet    wide.      Subsequently   the 
Owensboro  &   Russellville   Railroad   Company's  title  was   con- 
veyed to  the  Owensboro  &  Nashville  Railway  Company,  the  pres- 
ent owner  of  the  railroad  line.    The  railroad  tracks  did  not  oc- 
cupy the    whole  of  the  right  of   way.    Rowan   inclosed  in  the 
boundary  of  his  lot  a  part  of  the  strip  which  he  had  conveyed  to 
the  railroad  company,  but  which  was  unoccupied  by  the  railway 
tracks.     Subsequently,  in  1887,  he  sold  and  conveyed  the  lot  so 
inclosed  to  appellee  Smith,  who  has  continuously  since  claimed 
and  used  the  whole  lot  to  the  extent  of  his  inclosure  adversely  to 
the  whole   world.     In  1903  the  railroad   company   brought  this 
action  in  ejectment  against  Smith  to  recover  that  part  of  the  right 
of  way  which  was  within  his  inclosure,  being  a  strip  of  land  in 
the  town  of  Livermore,  beginning  848  feet  north  of  milepost  21, 
running  thence  parallel  with  appellant's  railroad  track  in  said 
town  on  the  east  side  of  the  track,  a  distance  of   163  feet,  and 
being  9.2  feet  wide  at  the  south  end,  and  11.3  feet  wide  at  the 
north  end  of  the  strip.    Defendant,  George  Smith,  pleaded  the  iS 
years*  statute  of  limitation  in  bar  of  the  plaintiffs'  right  of  re- 
covery.   The  question  to  be  decided  is :    Does  the  statute  operate 
as  against  a  railroad  company  concerning  its  right  of  way? 

it  is  claimed  by  appellant  that  the  question  is  an  open  one  in 
this  state,  and  that  upon  principle,  and  authority  elsewhere,  such 
statutes  are  not  applied  to  adverse  possession  of  railway  rights 
of  way  by  abutting  landowners  or  others.  The  trend  of  the 
argument  is  that  with  respect  to  its  right  of  way  the  railroad 
company  owns  only  an  easement,  which  it  holds  on  behalf  of  the 
general  public;  that  it  could 'not  alienate,  voluntarily,  its  right 
of  way,  so  as  to  divert  its  use  to  other  purposes  than  those  to 
which  it  was  dedicated,  and  because  of  the  same  legal  restraint 
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could  not  do  so  involuntarily.  There  are  a  number  of  cases  from 
other  jurisdictions  which  hold  to  this  doctrine,  though  we  have 
been  unable  to  discover,  either  by  their  examination  or  otherwise, 
a  sufficient  reason  for  a  refusal  to  apply  a  plain  statute  to  such 
cases,  which  by  j^s  terms  admits  of  no  such  exception.  It  is  said 
that  the  statutes  of  limitation  raise  the  presumption  of  a  previous 
grant  from  the  rightful  owner  to  the  person  in  adverse  possession, 
which  has  become  lost,  and  that  where  the  presumption  cannot 
exist,  as  where  the  rightful  owner  could  not  legally  have  executed 
such  grant,  the  presumption  fails,  and  the  statute,  unsupported 
by  its  reason,  cannot  apply.  Anciently  the  plea  of  limitation  was 
based  upon  the  suggested  presumption.  It  was  a  fiction  of  the 
law  invented  to  relieve  from  frequent  hardships  resulting  from 
the  inevitable  loss  of  evidence  by  death  and  the  lapse  of  time. 
But  the  modern  statute  of  limitation  does  not  rest  upon  that,  or 
any  other  fiction.  It  is  the  fiat  of  the  Legislature,  which  cuts 
off  the  right  to  maintain  the  suit.  It  is  founded  in  no 
sense  upon  the  ancient  fiction  of  a  supposed  grant.  It 
rests  upon  the  wise  public  policy  that  favors  peace,  the  settlement 
of  disputes  out  of  court,  and  the  repose  of  conditions  which  the 
parties  suffered  to  remain  without  question  so  long  as  to  indicate 
an  acquiescence  in  them  by  all  concerned.  Nothing  is  presumed, 
or  required  to  be  presumed,  in  aid  of  the  statute.  When  the  cir- 
cumstances admit  of  its  application,  it  is  all-sufficient  that  the 
party  relying  upon  it  revokes  it. 

Cases  in  this  court  are  cited  as  opposed  in  effect  to  this  rea- 
soning, where  we  have  held  that  neither  an  individual  nor  the 
public  could  acquire  an  easement  in  the  nature  of  a  pass  way, 
along  or  across  a  railway  right  of  way  (Brown's  Adm'r  v,  L. 
&  N.  R.  R.  Co.,  97  Ky.  228,  30  S.  W.  639 ;  Embry  v.  L.  &  N.  R.  R. 
Co.,  36  S.  W.  1123,  18  Ky.  Law  Rep.  434;  Thornton  v.  L.  &  N. 
R.  R.  Co.,  39  S.  W.  694,  19  Ky.  Law  Rep.  96;  and  C.  &  O. 
Ry.  Co.  V,  Perkins,  47  S.  W.  259,  20.  Ky.  Law  Rep.  608).  That 
doctrine  is  not  in  conflict  with  the  one  here  applied.  Such  ease- 
ments art  neither  conferred  by,  nor  are  they  protected  by,  stat- 
utes of  limitation.  They  are  titles  by  prescription,  and  depend 
upon  the  lapse  of  time  to  ripen  them  into  perfect  rights.  While 
the  courts  have  adopted  a  period  equivalent  to  the  statutory 
period  of  limitation  affecting  suits  to  recover  possession  of  real 
estate,  such  statutes  do  not  apply,  and  are  not  applied  in  these 
cases.  The  fiction  of  a  grant  and  its  loss  are  still  adhered  to,  and,, 
in  cases  where  the  circumstances  shown  are  such  as  to  negative 
the  presumption  of  a  grant  by  the  title  holder,  the  presumption 
cannot,  of  course,  apply.  "  It  is  on  this  principle  that  the  court 
has  held  that  easements  upon  railway  rights  of  way  could  not 
be  acquired  by  prescription,  as  the  grant  of  such  an  easement  by 
the  railroad  corporation  upon  its  own  easement  would  be  incom- 
patible with  the  powers  conferred  upon,  and  the  duties  required 
of,  the  corporation  by  its  charter. 

Cases  are  cited  from  other  jurisdictions  to  the  effect  that  the 
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statutes  of  limitation  do  not  apply  to  an  adverse  holding  of  a  public 
highway  or  city  street.  It  is  freely  admitted  that  a  contrar}- 
doctrine  obtains  in  this  state,  and  has  from  its  earliest  history. 
Rowan  z/.  Portland,  8  B.  Mon.  232';  Cornwall  v,  L.  &  N.  R.  R. 
Co.,  87  Ky.  72,  7  S.  W.  553.  We  have  not  deegied  it  of  enough 
importance  to  trace  to  the  end  the  basis  of  the  decisions  from 
abroad.  Perhaps  they  rest  upon  the  notion  that  statutes  of  lim- 
itation  do  not  apply  to  the  sovereign ;  and  by  analogy  it  may  be 
reasoned  that  as  the  railroads  in  a  state  are  engaged  in  serving 
the  public  as  common  carriers,  and  in  that  character  are  clothed 
with  the  extraordinary  power  of  exercising  eminent  domain — 
an  attribute  of  sovereignty — in  virtue  of  which  the  rights  of  way 
were  acquired,  statutes  of  limitation  ought  not  to  run  against 
their  right  to  use  property  so  acquired  and  held.  In  this  state, 
the  sovereign  is  not  exempt  from  the  effect  of  the  statutes  of 
limitation.  They  apply  to  the  state  as  they  do  to  individuals. 
Section  2523,  Ky.  St.  1903;  Chicago  R.  R.  Co.  v.  Common- 
wealth, 72  S.  W.  1119,  24  Ky.  Law  Rep.  2124;  Commonwealth 
V,  Nute,  72  S.  W.  1090,  24  Ky.  Law  Rep.  2138.  If  the  state 
itself  is  not  exempt  from  the  operation  of  such  statutes,  it  would 
be  difficult  to  find  a  reason  for  holding  that  one  of  its  creatures, 
upon  whom  it  had  conferred  the  right  to  take  private  property 
for  public  use,  should  be  exempt  on  the  ground  that  it  was  serv- 
ing the  state  in  its  holding  and  use  of  the  property. 

Appellants  contend  that  a  railroad  corporation  can  acquire 
land  for  right  of  way  only  to  the  extent  allowed  by  its  charter, 
and  can  use  it  for  no  other  purpose;  that  therefore,  when  the 
charter  allows  it  to  acquire  60  feet  width  of  land,  only  20  of 
which  it  has  any  present  use  for,  it  can  only  hold  a  right  of 
future  use  in  the  remaining  40  feet ;  that,  until  such  time  as  its 
necessities  require  it  to  build  tracks  upon  the  residue  of  the 
strip,  its  right  is  dormant,  subservient  to  the  rights  of  the  owner 
of  the  fee  to  use  the  unoccupied  portion  in  any  manner  not  in- 
consistent with  the  company's  rights ;  that  such  use  by  the  owner 
of  the  servient  estate  is  merely  permissive  and  not  hostile.  The 
whole  argument  is  addressed  to  the  status  of  the  fact.  It  is  en- 
tirely probable  that  such  use  by  the  abutting  owner,  who  is  owner 
of  the  servient  estate,  would  not  be  hostile,  but  would  be  in 
recognition  of  the  title  of  the  railroad  company.  But  such  is 
not  necessarily  the  fact,  nor  is  it  a  presumption  of  law.  The  law 
of  adverse  possession  applies  to  railroad  rights  of  way,  as  well 
as  to  other  classes  of  real  estate.  Pollock  v,  M.  &  B.  S.  R.  R- 
Co.,  103  Ky.  84,  44  S.  W.  359;  L.  &  N.  v,  Wallace,  94  Ky.  310, 
22  S.  W.  221.  A  railroad  company's  right  of  way  is  generally 
only  an  easement  in  land — an  estate  less  than  the  fee  simple.  If 
the  fee  simple  can  be  lost  by  adverse  possession,  and  it  can  be, 
necessarily  every  lesser  estate  embraced  in  or  carved  out  of  the 
fee  simple  will  also  be  tolled  by  it.  The  statutes  of  limitation 
are  general  statutes,  indicative  of  a  public  policy  of  the  state  of 
great  importance  to  society.    They  apply  alike  to  everybody  not 
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excepted  by  them,  and  are  suspended  in  their  operation  only  in 
the  instances  which  they  expressly  allow.  Notwithstanding,  the 
question  does  arise  as  to  what  is  in  fact  an  adverse  possession, 
a  matter  not  defined  by  statute,  and  which  the  courts  must  define. 
A  life  tenant,  for  example,  is  not  deemed  an  adverse  holder  to 
the  remainderman.  Nor  is  one  tenant  in  common  deemed  an 
adversary  of  his  co-tenants.  Still,  they  may  in  fact  become  so. 
So,  ordinarily,  it  may  be  considered  that  the  occupation  of  the 
unused  part  of  railroad  right  of  way  by  the  abutting  owner  of 
the  servient  estate  to  which  it  is  attached  is  not  intended  to  be 
hostile  or  adverse  to  the  railroad  company's  claim  and  right.  Yet 
if  it  is  as  a  matter  of  fact  hostile,  adverse,  denying  the  right  of 
the  railroad  company,  and  asserting  it  in  the  occupant,  and  by 
the  inclosure  of  it  setting  the  railroad  company  out  of  possession, 
all  of  which  is  continued  for  15  years,  the  statute  erects  a  bar 
upon  these  facts  to  a  suit  to  recover  from  such  occupant  the  land, 
or  any  interest  in  it.  The  facts  in  the  case  at  bar  justify  the  ap« 
plication  of  the  rule  to  the  case. 

The  judgment  of  the  circuit  court,  applying  the  statute  of 
limitation,  is  therefore  affirmed. 


Michigan  Cent.  R.  Co.  v.  State. 

(Supreme  Court  of  Michigan,  April  30,  1907.) 

fill  N.  W.  Rep.  735.] 

Eminent  Domain — Property  Subject  of  Compensation — Corporate 
Franchises. — A  railroad  company,  incorporated  by  Laws  1846,  p.  64, 
No.  42,  section  39  of  which  provides  that  the  state  may,  after  the 
expiration  of  a  fixed  period,  repeal  the  act,  provided  the  company 
shall  be  compensated  for  all  damages  by  reason  of  the  repeal,  is,  on 
the  repeal  of  the  act,  entitled  to  compensation  for  the  loss  of  its 
franchise. 

Error  to  Circuit  Court,  Wayne  County ;  Henry  A.  Mandell, 
Judge. 

Action  by  the  Michigan  Central  Railroad  Company  against 
the  state.  There  was  an  order  of  the  circuit  court  overruling  a 
demurrer  to  the  declaration,  and  the  state  brings  error.    Affirmed. 

Argued  before  Carpenter,  C.  J.,  and  McAlvay,  Grant, 
Montgomery,  Ostrander,  Hooker,  and  Moor^,  JJ. 

John  E.  Bird,  Atty.  Gen.  (Otio  Kirchmer  and  Thomas  B. 
Barkworth,  of  counsel),  for  the  State. 

Henry  Russel  (O.  B.  Butferfield,  Ashley  Pond,  John  G.  Mil- 
bum,  and  John  G.  Johnson,  of  counsel),  for  appellee. 

Hooker,  J.  The  plaintiff,  a  railroad  company,  was  incorpo- 
rated  by  a  special  act  of  the  Legislature  of  Michigan,  approved 
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March  28,  1846,  entitled  "An  act  to  authorize  the  sale  of  the 
Central  Railroad  (then  owned  by  the  state)  and  to  incorporate 
the  Michigan  Central  Railroad  Company."    Act  No.  42,  p.  37, 
Laws  1846.    The  thirty-sixth  section  of  the  act  was  as  follows: 
"The  state  may,  at  any  time  after  the  first  day  of  Januar>*, 
eighteen  hundred  and  sixty-seven,  purchase,  and  take  from  said 
company,  said  road  and  all  the  property,  effects  and  assets  of 
said  company,  and  said  railroad  and  the  appurtenances  thereof, 
and  all  the  estate,  property,  effects  and  assets  of  said  company 
(subject  to  all  existing  mortgages  or  other  liens  thereon  on  ac- 
count  of  loans,  the  proceeds  of  which  shall  have  been  invested 
in  the  said  railroad  and  other  works  of  said  company)    shall 
fully  and  forever  vest  in  and  become  the  estate,  property  and 
effects  of  the  state,  to  all  intents  and  purposes,  so  soon,  and 
whenever  after  the  day  aforesaid,  the  state  shall  pay,  or  cause 
to  be  paid  to  said  company,  the  value  of  the  entire  stock  of,  and 
shares  in  said  company,  at  the  market  value  of  such  stock  or 
shares,  and  ten  per  cent,  in  addition  to  such  market  value  of 
said  stock  or  shares;     *     *     *     and  thereupon  the  corporate 
powers  and  franchises  of  said  company  shall  wholly  cease,  and 
the  rights  and  franchises  vested,  or  which  may  vest  in  said  com* 
pany  under  or  by  virtue  of  this  act,  shall  not  in  any  manner  be 
prejudiced  or  affected  save  as  herein  provided,  or  by  judicial 
proceedings,  or  by  a  repurchase  of  said  railroad,  to  be  made  by 
the  state  in  manner  aforesaid.     *     *     **'    The  thirty-ninth  sec- 
tion of  the  act  was  as  follows:    "The  state  reserves  the  right, 
at  any  time  after  thirty  years  from  the  passage  of  this  act,  by  a 
vote  of  two-thirds  of  each  branch  of  the  Legislature,  to  alter, 
amend  or  repeal  the  same:     Provided,  that  said  company  shall 
be  compensated  by  the  state  for  all  damages  sustained  by  reason 
of  such  alteration,  amendment  or  repeal." 

At  its  session  held  in  October,  1900  (Pub.  Acts  Ex.  Sess. 
1900,  p.  7,  No.  2),  the  Legislature  passed  an  act  reading  as  fol- 
lows: "Section  1.  That  Act  number  forty-two  of  the  Session 
Laws  of  eighteen  hundred  forty-six,  entitled  'An  act  to  author- 
ize the  sale  of  the  Central  Railroad,  and  to  incorporate  the  Mich- 
igan Central  Railroad  Company,'  approved  March  28,  eighteen 
hundred  and  forty-six,  and  all  acts  amendatory  thereto,  be  and 
the  same  are  hereby  repealed,  said  repeal  to  take  effect  and  be  in 
force  from  and  after  the  thirty-first  day  of  December,  nineteen 
hundred  one:  Provided,  that  the  right  to  institute  proceedings 
against  the  state  for  the  determination  of  the  damages,  if  any, 
which  it  may  sustain  by  reason  of  such  repeal  is  hereby  reserved 
to  said  Michigan  Central  Railroad  Company.  And  further  pro- 
vided, that  the  right  of  said  company  to  receive  compensation 
from  the  state  on  account  of  this  repeal  shall  not  be  prejudicial 
by  the  voluntary  surrender  of  its  charter  and  its  reorganization 
prior  to  said  thirty-first  day  of  December ;  nineteen  hundred  one, 
under  the  provisions  of  section  six  thousand  two  hundred  and 
twenty-five,   Compiled  Laws   of  eighteen  hundred  and  ninety- 
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seven."  And  by  an  act  approved  on  the  same  day  as  the  fore- 
goinfjr  (Pub*  Acts  Ex.  Sess.  1900,  p.  9,  No.  4)  the  following 
became  the  law  of  the  state : 

"Section  1.  Whenever  the  charter  of  any  railroad  company 
organized,  created,  or  existing  under  and  by  virtue  of  the  pro- 
visions of  any  special  act  enacted  prior  to.  eighteen  fifty,  which 
provides  that  the  state  shall  make  compensation  for  the  damages 
sustained  in  case  of  repeal,  shall  be  withdrawn  or  revoked  by  the 
repeal  of  such  special  act,  such  railroad  company  may,  within 
one  year  from  and  after  the  date  that  such  repeal  shall*  go  into 
effect,  and  not  thereafter,  institute  an  action  of  trespass  on  the 
case  against  the  state  of  Michigan,  in  the  circuit  court  for  the 
county  of  Ingham,  Kent,  or  Wayne,  for  the  recovery  of  any  dam- 
ages which  it  has  sustained,  and  to  which  it  is  entitled  by  reason 
of  such  repeal  of  such  special  charter,  if  any  damages  be  sus- 
tained. Process  shall  be  served  upon  the  Governor,  and  the  casa 
shall  proceed  in  accordance  with,  and  be  governed  in  al!  respects 
by,  the  law  and  practice  governing  similar  actions  between  in- 
dividuals in  this  state. 

**Sec.  2.  Upon  final  judgment  being  rendered,  the  same  may, 
upon  application  by  such  railroad  company,  be  certified  by  the 
clerk,  and  under  the  seal  of  the  court  in  which  the  same  is  en- 
tered or  to  which  the  same  has  been  appealed  or  removed,  to 
the  Auditor  General;  and  he  shall  thereupon  issue  his  warrant 
for  one-third  of  said  judgment  with  accrued  interest;  and  dur- 
ing the  next  following  year  he  shall  issue  his  warrant  for  another 
one-third  of  said  judgment  with  accrued  interest ;  and  during  the 
next  following  year  he  shall  issue  his  warrant  for  the  balance 
of  said  judgment,  with  accrued  interest;  unless  provision  for 
earlier  payments,  or  an  immediate  satisfaction  of  said  judgment 
shall  be  made  by  the  Legislature.  Said  warrants  shall  be  paid 
by  the  State  Treasurer  to  the  railroad  company  entitled  thereto 
or  to  its  assigns  out  of  the  general  fund.  The  Auditor  General 
shall  add  to  and  incorporate  the  amount  paid  each  year  on  ac- 
count of  said  judgment  in  the  next  succeeding  state  tax,  and  the 
money  collected  therefrom  shall  be  placed. to  the  credit  of  the 
general  fund  to  reimburse  it  for  the  moneys  thus  paid. 

"Sec.  3.  All  acts  and  parts  of  acts  in  any  way  inconsistent  with 
the  provisions  of  this  act  are  hereby  repealed." 

We  understand  defendant's  main  contention  to  be  that  the 
reservation  of  the  right  to  purchase  within  30  years  implied  an 
intent  to  divest  the  state  of  the  right  to  amend,  alter,  or  repeal 
this  statute  for  that  period;  that  otherwise  section  39  was  un- 
necessary; further,  that  this  legislation  could  not  have  the  eflFect 
of  depriving  the  state  of  the  right  to  condemn  this  property,  and 
all  rights  in  or  connected  with  it,  under  its  power  of  eminent 
domain,  which  right  existed  as  well  during  the  30-year  period 
as  afterward ;  further,  that  inasmuch  as  the  exercise  of  the 
power  of  eminent  domain  would  or  might  have  the  eflFect  of  de- 
priving the  plaintiflF  of  its  tangible  property,  and  all  rights  attach- 
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ing  to  or  growing;  out  of  it,  for  compensation,  and  that  section 
39,  in  authorizing  amendments,  alterations,  and  repeals  upon  the 
same  terms,  was  wholly  useless,  unless  we  say,  as  it  is  contended 
that  we  should  therefore  say,  that  its  object,  or  at  least  its  eflFect, 
was  to  provide  for  a  condemnation  by  repeal,  upon  better  terms 
for  the  state,  than  the  rules  relating  to  eminent  domain  would 
permit  under  that  procedure.  Or,  in  the  language  of  the  brief: 
"A  fair  interpretation  of  the  act  must,  proceed  upon  the  theory 
that  the  state  intended,  by  its  reservation,  to  reserve  to  itself  a 
substantial  right.  If  the  state  must  pay  for  the  franchises  de- 
stroyed in  the  exercise  of  its  right  to  repeal,  the  right  intended 
to  be  reserved  had,  we  submit,  no  substantial  value.  The  reser- 
vation of  the  right  to  repeal  was,  in  that  case,  wholly  useless, 
because  the  state  could  have  deprived  plaintiff  of  its  franchises 
by  paying  for  them  in  the  exercise  of  its  eminent  domain." 

By  the  terms  of  a  contract,  valid  when  made,  the  state  conferred 
upon  the  Michigan  Central  Railroad  Company,  for  a  valuable 
consideration  duly  paid,  corporate  existence,  as  well  as  power 
and  authority  to  acquire,  own,  and  use  property  in  a  way  not 
given  to  private  persons,  and  granted  to  it  a  railroad  theretofore 
existing,  owned  by  the  state.  This  was  a  grant  in  perpetuity, 
unless  such  right  was  modified  or  restricted  in  the  act  itself.  It 
was  so  modified  and  restricted  in  important  particulars.  The 
natural  inference  to  be  drawn  from  sections  36  and  39  is  that 
the  state  intended  to  assure  to  the  railroad  company  immunity 
from  interference  with  its  rights,  subject  to  a  reserved  right  of 
repurchase  by  the  state  upon  specified  terms,  if  acted  upon  within 
30  years,  and,  if  not,  then  to  a  conditional  right  of  alteration, 
amendment,  or  repeal  thereafter;  one  of  the  conditions  being 
compensation  by  the  state  for  "all  damages  sustained  thereby." 
We  are  of  the  opinion  that  there  is  nothing  ambiguous  in  the  law, 
and  that,  if  construed  according  to  the  common  and  approved 
usage  of  the  language  adopted,  as  required  by  Comp.  Laws,  §  SO, 
it  can"  have  no  other  meaning  than  that  hereinbefore  suggested. 

We  are  asked  to  say  that,  inasmuch  as  it  is  a  rule  of  law  that 
a  Legislature  cannot  deprive  its  successors  of  the  right  to  exer- 
cise the  power  of  eminent  domain,  we  must  assume  that  it  did 
not  intend  to  do  so,  and  therefore  the  proyision  of  section  39 
was  unnecessary,  unless  it  is  to  be  construed  as  a  limitation  upon 
the  measure  of  damages  which  the  state  would  be  required  to 
pay,  had  its  right  to  amend,  alter,  or  repeal  been  left  to  rest  on 
the  power  of  eminent  domain,  and  that  it  was  for  this  reason 
that  section  39  was  made  to  specifically  provide  that  after  30 
years  the  state  might  alter,  amend,  or  repeal  the  charter.  We 
understand  that  the  interpretation  of  statutes  involves  an  effort 
to  ascertain  the  actual  intent  of  the  Legislature,  and  whatever 
limitations  there  may  be  upon  the  method,  and  however  much 
rules  of  construction  may  generally  be  an  aid  if  the  actual  in- 
tent clearly  appears,  the  courts  will  not  be  justified  in  saying 
that  a  different,  and  clearly  inconsistent,  intent  must  be  found. 
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This  accords  with  the  rule  that  the  intention  of  the  Legislature, 
when  discovered,  must  prevail,  any  existing  rule  of  construction 
to  the  contrary  notwithstanding.  Brown  v,  Barry,  3  Dall.  (U. 
S.)  367j  1  L.  Ed.  638,  approved  in  Endlich  on  Statutes,  §  365. 
See  Id.  §§  72,  295,  339. 

We  are  not  certain  that  these  sections  would  not  justify  the 
conclusion  that  the  Legislature  intended  to  place  the  contract 
made  thereby  beyond  its  interference  through  eminent  domain, 
and  to  substitute  in  its  stead  an  equally  effective  right  provided 
for  by  the  contract,  on  similar,  though  not  identical,  terms  as  to 
compensation,  and  we  need  not  express  an  opinion  on  the  valid- 
ity of  such  action.  We  think  such  an  inference  much  more  rea- 
sonable  than  that  suggested  by  counsel  for  the  state.  But,  whether 
they  should  be  so  construed  or  not,  we  find  abundant  reasons 
for  saying  that  the  alternative  contended  for  does  not  follow. 

L  The  plain  language  of  the  statute  is  that,  in  case  of  amend- 
ment, alteration,  or  repeal,N  compensation  to  the  extent  of  all 
damages  sustained  shall  be  made  by  the  state.  That  damage  for 
loss  of  franchises  is  within  this  language  does  not  seem  to  be 
questioned. 

2.  The  nature  of  the  transaction  indicates  that  both  parties 
intended  such  compensation,  and,  if  they  did,  that  settles  what 
the  statute  means ;  and,  while  possibly  it  did  not  cut  off  the  state's 
already  existing  power,  it  did  not  give  it  a  contract  right  to 
accomplish  the  divestiture  of  property  for  a  reduced  compensa- 
tion, in  the  face  of  the  agreement  to  pay  all  damages  contained 
in  the  statute. 

3.  If  the  claim  that  the  Legislature  cannot  divest  the  state 
of  its  right  to  exercise  its  power  of  eminent  domain  has  the  sup- 
port of  the  authorities,  and  if  any  legislation  whereby  private 
property  or  franchises  are  divested,  upon  provision  being;  made 
for  compensation,  must  be  assumed  to  be  done  in  furtherance 
of  the  public  welfare,  and  therefore  done  under  the  power  of 
eminent  domain,  still  the  contract  rights  reserved  in  this  act  may 
have  been  considered  valuable  rights,  and  therefore  consistent 
with  an  intent  to  pay  the  damage  agreed  upon.  We  think  that 
they  were  as  considered,  and  the  terms  upon  which  they  were 
to  be  exercised  are  plainly  stipulated. 

4.  It  is  significant  that  during  the  long  period  that  has  elapsed 
since  that  contract  was  made,  and  in  the  agitation  that  the  sub- 
ject has  undergone,  and  throughout  the  discussions,  legislative 
and  otherwise,  that  have  accompanied  attempts  to  have  the  state 
avail  itself  of  the  reserved  contract  rights,  it  seems  never  to 
have  occurred  to  any  one,  or  at  least  to  have  been  suggested  by 
any  one,  that  this  legislation  was  not  what  it  appeared  on  its 
face,  but  was,  on  the  contrary,  merely  a  covert  method  of  se- 
curing a  right  to  obtain  the  property  for  less  than  it  was  really 
worth,  and  less  than  would  have  to  be  paid  for  it  if  taken  under 
the  right  of  eminent  domain — an  unnecessary  piece  of  strategy 
until  the  Constitution  of  1850  put  it  out  of  the  power  of  the 
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Legislature  (if  it  previously  had  such  power — see  3  Cur.  Law, 
1190)  to  arbitrarily  and  conclusively  determine  the  necessity  for 
taking  under  the  power  of  eminent  domain,  unless  assent  to  the 
provisions  was  necessary  as  an  inducement  to  the  company  to 
accept  the  law.  We  are  of  the  opinion  that  the  Legislature  at 
least  supposed  that  it  was  reserving  some  valid  and  tangible 
right,  and  that  it  honestly  meant  to  attach  valid  conditions  to  its 
exercise.  Having  satisfied  ourselves  that  the  intended  meaning 
of' the  words  "all  damages"  was  all  damages,  and  not  a  part  of 
the  damage  only,  the  construction  to  be  given  i§  obvious. 

We  understand  that  the  contention  is  not  made  that,  in  the 
absence  of  any  express  reservation,  the  compensation  required 
for  the  condemning  and  taking  away  all  of  the  rights  of  a  cor- 
poration is  the  value  of  the  tangible  property,  divested  of  the 
right  to  use  or  to  sell  the  property  as  a  unit  to  some  one  who 
may  use  it.  Should  we  be  mistaken  in  our  understanding,  we 
should  then  feel  constrained  to  say  that  such  is  not  the  law.  The 
cases  cited  by  counsel  for  the  state  appear  to  support  the  contrary 
rule.  In  the  case  of  Citizens*  Street  Railway  v.  Common  Council 
of  Detroit,  125  Mich.  673,  85  N.  W.  96,  86  N.  W.  809,  the  sub- 
ject of  the  value  of  franchises  was  discussed  at  length.  It  has 
a  bearing  on  this  case,  so  far,  at  least,  as  to  sustain  the  suggestion 
that  exceptional  privileges  may  be  valuable,  and  may  go  far 
to  enhance  the  value  of  tangible  property. 

This  discussion  naturally  leads  up  to  the  question  of  the 
measure  of  damages.  Of  that  we  need  only  say  that  we  do  not 
discuss  it,  for  the  reason  that  it  is  unnecessary  to  a  determination 
of  the  question  before  us ;  neither  has  the  discussion  covered  all 
of  its  possible  features. 

As  to  the  other  points  raised  upon  the  sufficiency  of  the  decla- 
ration, we  think  the  case  of  State  v,  Wayne  Circuit  Judges 
(Mich.)  104  N.  W.  637,  should  be  considered  decisive  of  them, 
if,  indeed,  the  making  of  the  application  then  reviewed  should 
not  be  held  to  amount  to  a  waiver  of  them,  if  not  conclusive 
upon  the  question  of  the  sufficiency  of  the  declaration — questions 
which  we  neither  consider  nor  determine,  as  counsel  have  not 
discussed  them. 

We  conclude  that  the  order  of  the  learned  circuit  judge  was 
right,  and  it  is  therefore  affirmed. 

Carpenter,  C.  J.,  and  Montgomery^  J.,  concurred. 

Carpenter,  C.  J.  While  I  concur  in  the  conclusion  of  Jus- 
tice Hooker,  my  views  of  the  case  compel  me  to  prepare  a  sep- 
arate opinion.  In  1900  the  Legislature  of  this  state  repealed 
the  law  incorporating  plaintiflF.  It  took  this  action  in  pursuance 
of  authority  reserved  in  said  law,  and  authorized  plaintiff  to 
bring  suit  to  recover  the  damages  thereby  sustained.  Plaintiff 
subsequently  instituted  this  suit  to  recover  those  damages. 

The  question  presented  on  this  record  is  this:  Is  plaintiff 
entitled  to  recover  for  the  loss  of  the  franchise  granted  to  it  by 
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the  state  in  its  original  act  of  incorporation  ?  The  circuit  court, 
on  an  issue  raised  by  defendant's  demurrer  to  plaintiff's  declara- 
tion, held  that  it  is.  Is  that  decision  correct?  This  depends  upon 
the  proper  construction  of  section  39,  Act  No.  42,  p.  64,  of  the 
Laws  of  1846  (the  act  incorporating  plaintiff  and  gfiving  it  per- 
petual existence,  except  as  therein  otherwise  provided).  Sec- 
tion 39  reads  as  follows:  "The  state  reserves  the  right  at  any 
time  after  thirty  years  from  the  passage  of  this  act  by  a  vote  of 
two-thirds  of  each  branch  of  the  Legislature  to  alter,  amend  or 
repeal  the  same:  Provided,  that  said  company  shall  be  com- 
pensated for  all  damages  sustained  by  reason  of  such  alteration, 
amendment  or  repeal."  Plaintiff  contends  that  the  foregoing 
language,  properly  construed,  obligates  defendant  to  compensate 
plaintiff  for  its  franchise  lost  by  the  repeal  of  its  charter.  De- 
fendant denies  this.  The  argument  of  defendant's  counsel  in 
support  of  their  denial,  briefly  stated,  is  this:  (a)  That  the 
Legislature  intended  by  section  39  to  obtain  greater  rights  after 
the  expiration  of  the  Said  30  years  than  it  had  theretofore  pos- 
sessed; (b)  that  it  had  theretofore  possessed  the  right,  by  ex- 
ercising the  power  of  eminent  domain,  to  destroy  defendant's 
franchise  upon  making  proper  compensation ;  and  (c)  it  therefore 
follows  that  the  Legislature,  by  section  39,  intended  to  reserve 
authority  to  destroy  plaintiff's  franchise  without  making  proper 
compensation.  Is  this  argurfient  (which  was  presented  with 
great  force,  ability,  and  ingenuity  by  the  eminent  counsel  rep- 
resenting defendant)  sound? 

According  to  section  39,  the  state  may  repeal  plaintiff's  charter 
after  the  lapse  of  30  years,  provided  plaintiff  "shall  be  compen- 
sated for  all  damages  sustained  by  reason  of  such  *  *  *  re- 
peal." To  deny  plaintiff  the  right  of  compensation  for  a  fran- 
chise extinguished  by  the  repeal  is  to  assert  that  the  Legislature, 
in  declaring  that  plaintiff  should  have  all  damages,  intended  that 
it  should  have  less  than  all  damages  sustained  by  the  repeal.  It 
is,  then,  not  unfair  to  state  defendant's  argument  as  follows: 
The  necessity  of  giving  effect  to  the  manifest  intent  of  the  Leg- 
islature that  its  right  should  be  greater  after  30  years  than  there- 
tofore compels  us  to  declare  that,  in  saying  that  plaintiff  should 
have  "all  damages^"  the  .Legislature  intended  that  it  should  have 
less  than  all  damages  sustained  by  the  repeal  of  its  charter. 
While,  perhaps,  this  argument  might  properly  be  answered  by 
saying  that  the  words  "all  damages"  can,  under  no  rule  of  con- 
struction, be  declared  to  mean  less  than  all  damages,  I  think 
the  better  answer  is  this,  viz.:  Full  effect  may  be  given  the 
intent  of  the  Legislature  that  its  rights  should  be  greater  after 
30  years  than  theretofore,  without  declaring  that,  in  using  the 
words  "all  damages,"  it  meant  to  exclude  damages  for  the  de- 
struction of  a  franchise.  The  only  ground  for  saying  that  the 
rights  of  the  Legislature,  if  the  state  must  pay  for  a  franchise 
destroyed  by  the  repeal  of  plaintiff's  charter,  were  not  greater  af- 
ter the  lapse  of  30  years  thin  theretofore,  is  that  it  might  at  any 
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time,  upon  making  proper  compensation,  have  taken  the  fran- 
chise of  plaintiff  by  exercising  the  power  of  eminent  domain. 
The  Legislature,  under  the  Constitution  in  force  in  1846,  had 
the  right  to  determine  the  necessity  for  taking  property  by 
eminent  domain  (Cooley's  Con.  Lim.  [7th  Ed.]  &iS),  and  there 
is  authority  for  saying  that  it  might,  by  the  exercise  of  that  right, 
upon  providing  for  proper  compensation  therefor,  have  taken 
the  franchise  of  a  corporation.  See  Bridge  Co.  v.  Dix,  6  How. 
(U.  S.)  528,  12  L.  Ed.  535.  See,  also,  Armington  v.  Bamett,  15 
Vt.  745,  40  Am.  Dec.  705;  West  River  Bridge  Co.  v.  Dix,  16 
Vt.  446;  Piscataqua  Bridge  v.  New  Hampshire  Bridge,  7  N. 
H.  35. 

As  bearing  upon  the  intent  of  the  Legislature,  its  possession 
of  this  power  of  eminent  domain  is  utterly  unimportant;  for  it 
had  agreed  with  defendant  in  unequivocal  terms  not  to  exercise 
it.  That  agreement  is  found  in  these  words,  quoted  from  the 
thirty-sixth  section  of  the  act  incorporating  plaintiff:  "And  the 
rights  and  franchises  vested  or  which  may  vest  in  said  company 
under  or  by  virtue  of  this  act,  shall  not  in  any  manner  be  preju- 
diced or  affected,  save  as  herein  provided,  or  by  judicial  proceed- 
ings or  by  repurchase  of  said  railroad,  to  be  made  by  the  state 
in  manner  aforesaid."  It  is  obvious  that  an  attempt  by  the  Leg- 
islature to  take  plaintiff's  franchise  under  the  power  of  eminent 
domain,  itself  determining  the  necessity  therefor,  would  be  a 
clear  violation  of  the  foregoing  agreement.  There  is  thus  man- 
ifested in  plaintiff's  charter  the  intent  of  the  Legislature — ^and 
whether  the  agreement  manifesting  Jthat  intent  is  valid  or  other- 
wise is  utterly  unimportant  in  determining  the  question  of  legis- 
lative intent  under  consideration — that  it  will  not,  either  during 
the  first  30  years  of  plaintiff's  corporate  existence  or  afterwards, 
by  exercising  the  power  of  eminent  domain,  destroy  plaintiff's 
franchise.  When  it  enacted  section  39,  the  Legislature  intended 
to  divest  itself  of  the  right  to  take  plaintiff's  franchise  by  the 
exercise  of  the  power  of  eminent  domain;  and  therefore,  when 
it  agreed  to  make  full  compensation  for  a  franchise  lost  by  the 
repeal  of  plaintiff's  charter,  the  Legislature  did  intend  to  acquire 
a  right  which  otherwise  it  did  not  have.  There  is,  then,  no 
basis  for  the  argument  of  defendant  that  the  obligation  to  pay 
for  said  franchise  denied  effect  to  the  manifest  intent  of  the 
Legislature  that  its  right  should  be  greater  after  30  years  than 
theretofore.  That  argument  must,  in  its  last  analysis,  rest  upon 
the  obviously  impossible  proposition  that  the  Legislature  in- 
tended to  exercise  a  right  which  is  solemnly  agreed  it  would  not 
exercise.  I  conclude,  therefore,  that  the  construction  of  section 
39,  in  accordance  with  its  obvious  signification,  which  obligates 
deifendant  to  make  full  compensation  for  a  franchise  lost  by  the 
repeal  of  plaintiff's  charter,  is  not  opposed  to  the  intent  of  the 
Lesfislature  to  thereby  acquire  a  new  right. 

Defendant's  counsel  also  contend  that  the  provision  for  com- 
pensation **must  be  strictly  construed."    They  say:     "The  office 
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of  a  proviso  is  to  carve  exceptions  out  of  a  purview.  If  the  state 
must  pay  for  simply  taking  away  what  it  had  given,  then,  as 
already  shown,  the  proviso  does  not  limit,  but  it  destroys,  the 
purview.  The  only  way  to  give  effect  to  the  purview,  and  to 
the  proviso  as  well,  is  to  hold  that,  if  the  state  takes  what  it  had 
Riven,  plaintiff^s  damages  are  limited  to  such  losses  as  result 
from  the  destruction  of  rights  acquired  in  the  lawful  exercise 
of,  or  in  virtue  of,  the  franchises  that  had  been  given."  The 
answer  to  this  contention  is,  in  my  judgment,  correctly  stated 
in  plaintiff's  brief.  It  is  as  follows :  "The  provision  relative  to 
compensation  is  not  a  proviso  in  any  such  refined  sense  as  claimed 
by  the  defendant,  but  is  more  in  the  nature  of  a  condition,  ex- 
pressed in  terms  so  clear  as  to  preclude  the  application  of  tech- 
nical rules  of  construction."  See  Voorhees  v.  Bank  of  U.  S., 
10  Pet.  (U.  S.)  449,  9  L.  Ed.  490;  Georgia  Railroad  &  Banking 
Co.  V.  Smith,  128  U.  S.  181,  9  Sup.  Ct.  47,  32  L.  Ed.  377. 

The  order  overruling  defendant's  demurrer  is  therefore  af- 
firmed, and  the  record  will  be  remanded  for  further  proceedings. 

McAlvay,   Grant,   Montgomery,  Ostrander,  and   Moore, 
JJ.,  concurred  with  the  Chief  Justice.    Blair,  J.,  did  not  sit. 


Rivers  v.  Yazoo  &  M.  V.  R.  Co. 

(Supreme  Court  of  Mississippi,  April  8,  1907.) 

[43  So.  Rep.  471.] 

Corporations — ^Torts — Malicious  Acts — Slander — ^Liability.* — A  cor- 
poration is  liable  for  a  slander  uttered  by  its  ajjent,  while  acting 
within  the  scope  of  his  employment  and  in  the  actual  performance 
of  the  duties  thereof  touchinjj[  the  matter  in  question,  though,  the 
slander  was  not  uttered  with  knowledge  of  the  corporation  or  with 
itb  approval,  and  though  it  did  not  ratify  the  act  of  the  agent. 

Appeal  from  Circuit  Court,  Yazoo  County;  D.  M.  Miller, 
Judge. 

Action  by  John  Rivers  against  the  Yazoo  &  Mississippi  Valley 
Railroad  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

•For  the  authorities  in  this  series  on  the  question  whether  a 
railroad  corporation  may  be  held  responsible  for  slander  or  libel, 
sec  Sheftall  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  17  R.  R.  R.  209, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  209;  foot-notes  appended  to  Wabash 
R.  Co.  V.  Young  (Ind.),  12  R.  R.  R.  361,  35  Am.  &  Eng.  R.  Cas., 
N.  S.,  361  (blacklisting  employees). 

For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  liable  for  the  malicious  torts  of  its  agents  or  em- 
ployees, see  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Eaden 
(Ky.),  22  R.  R.  R.  119,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  119;  foot- 
notes appended  to  Southern  Ry.  Co.  v.  Chambers  (Ga.),  21  R.  R.  R. 
563,  44  Am.   &  Eng.  R.  CaS.,  N.  S.,  563. 
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Plaintiff  brought  an  action  of  slander;  his  declaration  being 
in  four  counts,  the  first  of  which  set  out  a  letter  written  by  an 
employee  of  the  defendant  railroad  company  concerning  certain 
work  of  the  pl^iintiff ,  who  was  also  an  employee  of  said  company, 
the  contents  of  which  letter  plaintiff  alleged  were  false  and  libel- 
ous, and  injurious  to  his  character  and  reputation.  The  last  three 
counts  set  out  certain  alleged  slanderous  words  uttered  by  an 
employee  of  defendant  in  the  presence  of  others.  To  the  first 
count  the  defendant  filed  special  pleas,  the  third  plea  being  the 
statute  of  limitations,  to  which  plaintiff  demurred,  and  the  court 
sustained  the  demurrer.  To  the  second,  third,  and  fourth  counts 
in  the  declaration  the  defendant  below  demurrer  on  the  following 
ground :  "That  the  said  counts  are  for  alleged  slander  by  an  em- 
ployee of  defendant,  and  it  nowhere  appears  in  said  counts  that 
said  alleged  slanderous  words  were  uttered  and  published  with 
knowledge  of  the  defendant,  or  with  its  approval  or  consent,  or 
that  same  were  ever  ratified  by  said  defendant."  The  court  sus- 
tained  the  demurrers. 

Henry,  Barbour  &  Henry,  for  appellant. 
Mayes  &  Longstreet,  for  appellee. 

Whitfield,  C.  J.  The  action  of  the  court  below  in  overruling 
the  demurrer  of  the  plaintiff  to  the  defendant's  third  plea  is  af- 
firmed ;  but  the  court  below  erred  in  sustaining  the  demurrer  of 
the  defendant  to  the  second,  third,  and  fourth  grounds  of  the 
amended  declaration.  The  doctrine  has  long  been  exploded  that 
a  corporation  is  not  liable  for  slander  because,  as  it  was  ridicu- 
lously expressed,  there  could  be  "no  agency  to  slander."  The 
true  doctrine  is  that  set  forth  in  Clark  &  Marshall  on  Corpora- 
tions, vol.  1,  pp.  627-629:  "It  has  been  said  that  corporations 
cannot  be  liable  for  slander  or  oral  defamation  by  officers  or 
agents,  as  'there  can  be  no  agency  to  slander';  and  the  opinion 
has  also  been  expressed  that  a  corporation,  because  of  its  im- 
personal nature,  cannot  commit  torts  involving  elements  of  mal- 
ice, since,  to  support  an  action  for  tort,  'it  must  be  shown  that  the 
defendant  was  actuated  by  motive  in  his  mind,  and  a  corporation 
has  no  mind.'  This  reasoning,  however,  is  unsound.  The  cor- 
poration, it  is  true,  has  no  mind.  It  cannot  itself  entertain  mal- 
ice ;  but  its  officers  and  agents  may,  and  their  mental  attitude,  in- 
cluding the  malice,  may,  like  their  consent  to  contract,  or  their 
physical  acts,  be  imputed  to  the  corporation.  It  is  well  settled, 
therefore,  for  this  reason,  that  corporations  might,  to  same  ex- 
tent as  natural  principals,  be  liable  for  rhalicious  wrongs  of  its 
officers  or  agents,  if  committed  in  a  transaction  which  is  in  the 
scope  of  their  authority.  Thus  it  has  been  held  that  corporations, 
to  the  same  extent  as  individuals,  are  liable  for  action  of  libel, 
or,  it  seems,  for  slander,  or  in  action  for  malicious  prosecution, 
or  false  arrest,  or  imprisonment.  While  it  is  true  that  a  corpora- 
tion cannot  itself  speak,  and  therefore  it  cannot  itself  slander, 
neither  can  a  corporation  itself  make  false  representations  of  its 
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agents.  For  the  same  reason,  it  may  be  liable  for  slander  by  its 
agents/*  The  same  principle  is  announced  by  this  court  in  the 
case  of  Williams  v.  Planters'  Insurance'  Co.,  57  Miss.  759,  34 
Am.  Rep.  494.  Lord  Mansfield  very  accurately  said  in  the  case 
of  Maloney  v,  Bartlett,  3  Camp.  210,  that  "there  appeared  to  be 
no  well-founded  distinction  between  written  and  unwritten 
slander,"  and  that  "the  reasons  given  in  the  books  for  such  a 
distinction  were  very  insufficient."  He  further  said  that  the 
first  reason  given  was  that  by  writing  the  scandal  became  more 
diffused,  but  that  this  was  casual,  for  words  might  be  spoken 
under  circumstances  which  would  give  them  much  more  publicity 
and  render  them  much  more  injurious  than  if  they  were  com- 
mitted to  paper  and  shown  to  third  persons.  He  further  said  that 
"as  to  another  reason,  that  the  writing  of  scandal  shows  more 
malice  against  the  defendant,  the  true  foundation  of  civil  actions 
was  some  damage  sustained  by  the  plaintiff,  not  the  malice 
which  actuated  the  defendant."  This  great  judge  was  eminently 
correct  in  holding  that  no  sound  distinction  can  be  drawn  be- 
tween the  liability  for  libel  and  the  liability  for  slander.  It  is 
further  to  be  observed  that  the  case  of  Childs  v.  State  Bank,  17 
Mo.  213,  was  disapproved  in  the  case  of  Williams  v.  Planters' 
Ins.  Co.,  supra,  and  in  the  case  of  Iron  Mountain  Bank  v. 
Merchants'  Bank,  4  Mo.  App.  505,  it  was  shown  that  since  the 
Childs  Case  there  had  been  a  complete  change  in  the  law  on  this 
subject  in  Missouri  and  elsewhere.  It  is  very  correctly  pointed 
out  in  brief  of  the  learned  counsel  for  appellant  that  18  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  p.  1057,  cites  Townsend  on  Slander, 
and  that  Townsend  on  Slander  cites  the  case  we  have  just  re- 
ferred to  of  Maloney  v,  Bartlett,  which,  so  fjtr  as  its  reasoning  is 
concerned,  supports  the  appellant.  The  case,  holding  the  ap- 
pellee's view  of  Owsley  v,  M.  &  W.  R.  R.  Co.,  37  Ala.  560,  was 
overruled  by  Jordan  v,  A.  G.  S.  R.  R.,  74  Ala.  85,  49  Am.  Rep. 
800.  We  think  our  own  cases  of  Railroad  v.  Brooks,  69  Miss. 
185,  13  South.  847,  30  Am.  St.  Rep.  528,  Williams  v.  Planters' 
Ins.  Co.,  57  Miss.  579,  34  Am.  Rep.  494,  and  Richberger  v.  Ex- 
press Co.,  73  Miss.  161,  18  South.  922,  31  L.  R.  A.  390,  55  Am. 
St.  Rep.  522,  are  decisive  in  favor  of  appellant's  contention.  See, 
also.  Sawver  v.  Norfolk  S.  R.  Co.  (N.  C.)  54  S.  E.  793 ;  Bacon  z\ 
Mich,  Central  R.  R.  Co.,  21  N.  W.  324,  55  N.  W.  324,  55  N. 
W.  224,  54  Am.  Rep.  372 ;  and  International  Co.  v,  Hearst,  136 
Fed.  129,  69  C.  C.  A.  127. 

The  test  is  whether  the  slanderous  words  were  spoken  by  the 
a^ent  of  the  company  while  acting  within  the  scope  of  his  em- 
ployment arid  in  the  actual  performance  of  the  duties  of  his  prin- 
cipal touching  the  matter  ip  question,  as  pointed  out  in  the  Rich- 
berger Case  above.  We  have  nowhere  found  a  better  statement 
of  the  true  doctrine  on  this  subject  than  that  announced  by 
Brickell,  C.  J.,  in  his  masterly  opinion  in  the  case  Jordan  v. 
^Ma.  Great  Southern  R.  R.  Co.,  74  Ala.,  85,  49  Am.  Rep.  800, 
cited  supra.     That  great  judge  said :    "The  idea  that  a  corpora- 
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tion  is  not  liable  for  a  tort  involving  a  malicious  intent  had  orijr'n 
in  the  day  when  it  was  denounced  as  soulless,  and  was  an  applica- 
tion of  the  quaint  syllogism,  ascribed  by  Lord  Coke  to  Chief 
Baron  Manwood,  that  'none  can  create  souls  but   God,  but  a  cor- 
poration is  created  by  the  King ;  therefore  a  corporation  can  have 
no  soul.'    The  current  of  authority  now  is  that  corporations  are 
responsible  civilly,  the  same  as  natural  agents,  while  in  the  course 
of  their  employment,  or  which  are  authorized,  or  subsequently 
ratified.    Ang.  &  Ames,  Corp.  §§  385-389;  Morawetz  on  Pri>'ate 
Corporations,  §§  89-96;  Cooley  on  Torts,  119-123;  Southern  & 
N.  A.  R.  Co.  V,  Chappell,  61  Ala.  527.    The  immunity  from  in- 
dividual liability  afforded  by  corporate  organization,  the  capacity 
for  the  concentration  and  employment  of  intelligence,  energ>',  and 
capital,  without  break  or  interruption  because  of  changes  in  mem- 
bership, has  led  to  the  multiplication  of  corporations,  until  there 
is  scarcely  an  object  of  general  concern  a  corporation  is  not 
formed  to  promote,  and  to  a  great  extent  they  have  engrossed 
business   in  all   hazardous  enterprises   or  enterprises   requiring 
the  investment  and  use  of  large  capital.    'With  the  multiplication 
of  corporations,'  said  Rogers,  J.,  in  Bushel  v.  Com.  Ins.  Co.,  15 
Serg.  &  R.  fPa.)  176,  'which  has  been  and  is  taking  place  to  an 
almost  indefinite  extent,  there  has  been  a  corresponding  change 
in  the  law  in  relation  to  them.'    And  he  adds :    'The  change  in 
the  law  has  arisen  from  a  change  of  circumstances — from  that 
silent  legislation  by  the  people  themselves,  which  is  continually 
going  on  in  a  country  such  as  ours,  the  more  wholesome  because 
it  is  gradual  and  wisely  adapted  to  the  peculiar  situation,  wants, 
and  habits  of  our  citizens.'    *     *     *     It  is  the  aim  and  duty  of 
courts  to  apply  principles  of  the  common  law,  with  such  modifica- 
tions as  are  necessary  to  adapt  them  to  the  changed  necessities, 
varied  social  conditions,  and  diversified  business  and  interests  of 
the  communitv.    Perhaps,  there  is  not,  in  the  history  of  common 
law,  more  distinctive  evidence  of  its  modifications,  of  the  rejection 
of  its  narrow  technicalities,  than  in  the  adaptation  of  the  legal 
relation  of  corporations  to  a  jiist  liability  for  the  acts,  omissions, 
or  engagements  of  the  governing  body,  or  its  agents  or  servants 
employed  in  the  transaction  of  corporate  business.    The  ancient 
rule,  that  they  could  speak  and  act  only  through  the  common  seal, 
is  obsolete ;  and  now  they  are  bound  by  the  like  implications  and 
inferences  which  bind  natural  persons."     Chief  Justice  Brickell 
then  quotes  approvinglv  the  following  language  of  Mr.  Justice 
Campbell  in  the  case  of  P.,  W.  &  B.  R.  R.  Co.  v.  Quigley.  21 
How.   (U.  S.)  210,  16  L.  Ed.  73:    "But  these  agents  may  in- 
fringe the  rights  of  persons  who  are  connected  with  the  corpora- 
tion, or  who  are  brought  into  relations,  of  business  or  intercourse 
with  it.    As  a  necessary  correlative  to  the  principle  of  the  exer- 
cise of  corporate  powers  and  faculties  bv  legal  representations  is 
the  recognition  of  a  corporate  responsibility  for  the  acts  of  those 
representatives.    *    *    *    The  result  of  the  cases  is  that  for 
acts  done  by  the  agents  of  a  corporation,  either  in  contractu  or 
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in  delicto,  in  the  course  of  its  business,  and  of  their  employment, 
the  corporation  is  responsible,  as  an  individual  is  responsible  un- 
der similar  circumstances."  Chief  Justice  Brickell  then  con- 
cludes as  follows,  citing  a  great  number  of  authorities:  "We 
have  among  us,  not  only  purely  domestic  corporations,  but  cor- 
porations existing  by  the  separate  authority  of  several  states, 
drawn  into  the  daily  transaction  of  business  with  all  classes  of 
the  community,  holding  property  of  every  species  under  the  pro- 
tection of  the  law  of  the  state,  compelled  to  a  frequent  resort  to 
the  courts  for  prevention  or  redress  of  injuries.  Foreign  cor- 
porations, by  a  liberal  comity,  here  exercise  corporate  power, 
transact  business,  hold  and  enjoy  property.  .It  is  by  the  repre- 
sentation of  natural  persons  that  their  franchises  are  exercised, 
their  business  transacted,  and  property  acquired.  It  would  not 
be  just,  if  a  natural  person  suffer  wrong  from  the  malicious  acts 
of  the  representative  of  a  corporation,  while  within  the  scope  of 
his  employment,  for  the  courts  to  refuse  to  look  beyond  the  legal 
entity  to  its  real  and  true  character,  an  association  or  aggreg^a- 
tion  of  natural  persons,  capable  of  acting  by  a  corporate  name 
and  in  continuous  succession.  This  is  not  unjust  to  the  corpora- 
tion, for  it  'tends  to  induce  greater  care  and  caution  in  the  selec- 
tion of  those  who  are  to  be  intrusted  with  corporate  affairs.'  " 

The  demurrer  of  the  defendant  to  the  second,  third,  and  fourth 
pounds  of  the  amended  declaration  is  overruled,  the  judgment 
is  reversed,  and  the  cause  remanded. 


Matthews  v.  Delta  Southern  Ry. 

(Supreme  Court  of  Mississippi,  April  8,  1907.) 

[43  So.  Rep.  475.] 

Vendor  and  Purchaser — Lien  for  Purchase  Price — Enforcement. — 

A  vendor,  conveying;  for  a  nominal  consideration  to  a  railroad  a 
right  of  way  through  his  land,  pursuant  to  an  oral  agreement  made 
with  a  third  person,  who  had  undertaken  on  behalf  of  the  railroad 
to  procure  the  right  of  way,  whereby  the  third  person  agreed  to  pay 
the  vendor  a  specified  sum  for  the  conveyance,  is  entitled  to  a  lien 
therefor  and  interest. 

Appeal   from  Chancery   Court,  Leflore  County;   Percy  Bell, 
Chancellor. 
"To  be  officially  reported." 

Bill  by  J.  E.  Matthews  against  the  Delta  Southern  Railway. 
From  a  decree  of  dismissal,  on  sustaining  a  demurrer  to  the  bill, 
complainant  appeals.    Reversed  and  remanded. 

PlaintiflF  deeded  to  defendant  a  right  of  way  through  his  lands 
on  an  oral  agreement  with  one  Morgan,  who  had  undertaken  on 
behalf  of  defendant  to  procure  right  of  way  from  plaintiff,  who 
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was  his  tenant,  that,  if  plaintiff  would  execute  a  deed  for  the  land 
needed,  he  (Morgan)  would  pay  plaintiff  $25' per  acre  for  same. 
Relying  upon  this  promise,  plaintiff  executed  the  deed,  which  re- 
cited a  consideration  of  one  dollar.  Morgan  died  without  paying 
plaintiff,  who  filed  suit  against  defendant  to  enforce  a  vendor's 
lien  for  the  purchase  money  due  him. 

Coleman  &  Wade,  for  appellant. 
Catchings  &  Catchings,  for  appellee. 

Whitfield,  C.  J.  The  complainant  was  clearly  entitled  to 
a  lien  on  the  land  described  in  the  deed  for  $25  and  interest.  The 
appellee,  through  its  agent,  Morgan,  got  the  land,  and  equity  will 
not  permit  it  to  hold  it  without  paying  the  value  agreed  on. 

The  decree  is  reversed,  the  demurrer  overruled,  and  the  cause 
remanded,  for  answer  within  30  days  from  the  filing  of  the  man- 
date in  the  court  below. 


Commonwealth  v.  Morganfield  &  A.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  April  10,  1907.) 

[101  S.  W.  Rep.  304.] 

Railroads  —  Public  Nuisande  —  Prosecution  —  Indictment  —  Suffi- 
cicncy.* — An  indictment  ajjainst  a  railroad,  charginjj:  it  with  ob- 
structing: a  public  road  by  an  embankment  raised  in  the  course  of 
making  a  crossing  over  the  road,  was  demurrable,  where  it  did  not 
allege  that  the  obstruction  was  permitted  or  maintained  fqr  an 
unnecessary  or  unreasonable  length  of  time. 

Appeal  from  Circuit  Court,  Webster  County. 
"To  be  officially  reported." 

The  Morganfield  &  Atlanta  Railroad  Company  was  prosecuted 
for  maintaining  an  obstruction  to  a  public  road,  and  the  com- 
inonwealth  appeals  from  a  judgment  sustaining  a  demurrer  tc 
the  indictment.    Affirmed. 

A"".  B,  Hays,  Atty,  Gen.,  S,  V,  Dixon,  Co,  Atty.,  arid  C,  H. 
Morris,  for  the  Commonwealth. 

O'Rear,  C.  J.  The  Circuit  court  sustained  a  demurrer  to  the 

*For  the  authorities  in  this  series  on  the  subject  of  railroads  and 
things  pertaining  to  railroads  as  nuisances,  see  foot-notes  appended 
to  Hall  V.  Pennsylvania  R.  Co.  (Pa.),  20  R.  R.  R.  840,  43  Am.  &  Eng. 
R.  Gas.,  N.  S..  840;  foot-notes  appended  to  Rainey  zk  Red  River, 
etc.,  Ry.  Co.  (Tex.),  22  R.  R.  R.  399,  45  Am.  &  Eng.  R.  Gas.,  N.  S.. 
399;  foot-notes  appended  to  Yazoo  &  M.  V.  R.  Co.  v.  Lefoldt 
(jNIiss.),  21  R.  R.  R.  800,  44  Am.  &  Eng.  R.  Gas.,  N.  S..  800;  foot- 
notes appended  to  Edwards  v.  Pittsburg  Junction  Co.  (Pa.),  21  R- 
R.  R.  328,  44  Am.  &  Eng.  R.  Gas.,  N.  S.,  328. 
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foDowing  indictment,  and  the  commonwealth  has  appealed :  "The 
grand  jury  of  Webster  county,  in  the  name  and  by  authority  of 
5ie  commonwealth  of  Kentucky,  accuse  the  Morganfield  &  At- 
lanta Railroad  Company,  a  corporation,  of  the  offense  of  unlaw- 
fully creating,  suffering,  permitting,  and  maintaining  a  common 
public  nuisance  by  obstructing  the  public  road  leading  from  the 
Providence  and  Clay  road  to  Lisman,  near  Widow  White's,  com- 
mitted in  manner  and  form  as  follows,  to  wit :  The  said  Morgan- 
field  &  Atlanta  Railroad  Company,  a  corporation,  on  the  1st  day 
of  July,  1906,  and  divers  other  and  continuous  days  just  prior 
thereto,  and  before  the  finding  of  this  indictment,  in  the  said 
county  of  Webster,  did  unlawfully  create,  suffer,  permit,  and 
maintain  a  public  common  nuisance  at  a  point  where  its  railroad 
track  and  bed  crosses  the  public  dirt  road  on  its  right  of  way 
running  from  Providence  and  Clay  road  to  Lisman,  near  Widow 
White's  premises.  The  said  public  road  was  first  established  by 
law,  and  used  by  the  public  as  a  public  road  until  said  day  and  to 
the  present  time,  and  the  said  railroad  in  making  and  causing  said 
public  road  to  be  crossed  the  said  railroad  threw  up  an  embank- 
ment about  eight  feet  high,  with  steep  and  abrupt  approaches  and 
abutments,  more  narrow  than  the  public  road,  and  insufficient 
in  width  to  permit  and  allow  a  person  in  vehicle  to  pass  another 
on  said  embankment  and  approaches,  and  which  caused  the  water 
to  accumulate  in  great  and .  unusual  quantities,  and  flow  across 
one  of  the  approaches  on  the  right  of  way  of  said  railroad  over 
said  public  road,  and  cause  the  said  public  dirt  road  to  wash  until 
there  is  a  big  ditch  across  said  public  road  at  this  crossing,  all 
to  the  common  public  nuisance  of  those  persons  traveling,  pass- 
ing, repassing,  and  having  the  right  to  pass,  repass,  and  travel 
said  public  dirt  road  at  said  crossing,  and  to  the  common  nui- 
sance of  the  whole  public,  and  of  great  inconvenience  and  trouble 
to  said  persons — against  the  peace  and  dignity,"  etc. 

The  point  of  the  demurrer  is  that  the  indictment  fails  to  charge 
that  the  obstruction  complained  of  was  permitted  or  maintained 
for  an  unnecessary  or  unreasonable  length  of  time.  We  agree 
with  the  circuit  court  that  the  point  was  well  taken.  The  grant- 
ing; of  a  charter  to  a  railroad  company  is  deemed  a  consent  bv 
the  state  for  the  railway  to  cross  highways  at  suitable  grades,  and 
necessarily  includes  the  grant  of  the  right  to  enter  upon  the  high- 
way and  to  change  its  grade  for  that  purpose.  To  do  the  re- 
quired work,  though  done  ever  so  skillfully,  might  necessitate  the 
highway  being  obstructed  for  a  while.  But  the  railway  company 
i"'  bound  to  repair  and  to  replkce  the  highway  in  a  suitable  state 
br  tr?vel  with  no  more  delay  than  may  he  necessary.  As,  there- 
fore, the  railway  company  is  licensed  by  the  state  to  go  upon  the 
highway,  and  to  disturb  it  for  such  length  of  time  as  may  be 
reasonable'  and  necessarv  to  make  the  requisite  alterations  in  the 
.erade  to  conform  it  to  the  grade  of  the  railroad  track,  an  indict- 
ment whicl]  charges  the  railroad  company  with  maintaining  and 
'^uflFering  a  nuisance  in  permitting  the  grade  crossing  to  be  im- 
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passable  must  charge  that  it  was  so  for  an  unreasonable  and  un- 
necessary length  of  time.    This  may  be  charged  in  terms,  or  by 
so  stating  the  time  that  the  lack  of  necessity  and  reason  for  the 
obstruction  will  be  apparent. 
Judgment  affirmed. 


Southern  Ry.  Co.  in  Kentucky  v,  Commonweai^th. 

(Court  of  Appeals  of  Kentucky,  May  1,  1907.) 
[101  S.  W.  Rep.  882.] 

Nuisances  —  Public   Nuisances  —  Liability  —  Public   Annoyance.*  — 

Where  a  railroad  company  quartered  a  band  of  laborers  on  its  n^ht 
of  way,  who  destroyed  the  peace  and  quiet  of  the  neighborhood,  it 
may  be  convicted  of  having  suffered  and  permitted  a  common 
nuisance  on  its  premises,  and  that  the  laborers  were  in  its  employ 
was  immaterial. 

Appeal  from  Circuit  Court,  Shelby  County. 
"Not  to  be  officially  reported." 

The  Southern  Railway  Company  in  Kentucky  was  convicted 
of  maintaining  a  common  nuisance  on  its  premises,  and  appeals. 
Affirmed, 

Willis  &  Todd,  for  appellant. 

A'^.  B,  Hays,  Atty.  Gen.,  and  Chas  H.  Morris,  for  the  Common- 
wealth. 

O'Rear,  C.  J.  Appellant  was  convicted  under  an  indictment 
charging  it  with  having  suffered  and  permitted  a  common  nui- 
sance on  its  premises.  It  allowed  a  band  of  100  or  150  laborers, 
quarters  in  one  of  its  work  trains  and  occupying  a  side  track  on 
its  railroad  near  Hempridge  Station,  to  continue,  for  weeks, 
noisy,  boisterous,  and  riotous  conduct,  shooting  firearms  on  ap- 
pellant's premises,  and  near  the  station  and  public  highway,  so 
as  to  alarm  the  neighborhood  and  those  having  occasion  to  pass 
that  way.  These  laborers  were  Greeks  in  appellant's  employ,  and 
with  its  permission  occupied  a  part  of  its  right  of  way  in  the  man- 
ner indicated.  The  fact  that  the  laborers  were  in  appellant's 
employment  did  not  affect  the  question.  It  would  have  been  the 
same  if  the  persons  permitted  to  assemble  on  appellant's  premises 
were  strangers.  No  one  has  the  right  to  knowingly  suffer  or  per- 
mit noisy,  boisterous,  and  lawless  crowds  of  people  to  assemble 
on  his  premises,  so  as  to  disturb  the  peace  and  quiet  of  the  public. 
To  do  so  is  to  suffer  a  public  nuisance  on  his  premises.  There 
was  evidence  to  sustain  the  verdict,  and  we  perceive  no  error  in 
the  trial. 

Judgment  affirmed. 

♦See  preceding  case,  and  foot-notes. 
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Yazoo  &  M.  V.  R.  Co.  v,  Jennings  et  al 

(Supreme  Court  of  Mississippi,  April  8,  1907.) 

[43  So.  Rep.  469.] 

Eminent  Domain — Compensation — ^Elements  of  Compensation. — In 

estimating  the  damage  that  would  result  from  the  construction  of  a 
railroad  across  a  farm,  that  the  laborers  upon  the  farm  would  stop 
tj  look  at  the  trains,  that  the  mules  would  run  away,  and  that  grasses 
would  be  scattered  over  the  farm,  were  improperly  considered  as 
elements  thereof. 

Same — Danger  of  Injury  to  Animals. — In  estimating  the  damage 
that  would  result  from  the  construction  of  a  railroad  across  a  farm, 
that  live  stock  would  be  killed  in  the  future  on  the  track  was  im- 
properly considered  as  an  element  thereof. 

Same — Remedies  of  Owners  of  Property — Evidence — Sufficiency. — 
In  proceedings  to  condemn  a  railroad  right  of  way  across  a  farm, 
evidence  held  not  to  support  an  award  of  $10,000,  but  that  under 
the  evidence  the  same  should  be  limited  to  $6,800. 

Appeal   from   Circuit   Court,   Tallahatchie  County;   Sam   C, 
Co(^  Judge. 
"To  be  officially  reported." 

Condemnation  proceedings  by  the  Yazoo  &  Mississippi  Valley 
Railroad  Company  against  Epsey  Jennings  and  another.  From 
the  judgment,  plaintiff  appeals.  Judgment  affirmed,  provided  de- 
fendants would  remit  an  award  of  $10,000  to  $6,800 ;  otherwise, 
judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Mayes  &  Longstreet,  for  appellant. 
Harris  &  Powell,  for  appellees. 

Whitfieu>,  C.  J.  There  is  no  merit  in  any  of  the  contentions 
of  the  appellant,  except  the  one  which  asserts  that  the  verdict  is 
excessive.  The  case  is  one  which  has  troubled  us  very  greatly  in 
arriving  at  a  satisfactory  conclusion.  One  witness,  W.  H.  Sum- 
ner, testifies  that  there  were  only  75  acres  of  first-class  land  in  the 
tract,  and  about  one-tiiird  of  the  balance,  as  he  puts  it,  was  third- 
class  land ;  and  he  was  a  witness  for  the  defendant.  The  value 
of  die  place  range  from  $45  to  $125  an  acre.  Several  witnesses 
for  the  defendant  say  that  the  damage  to  the  land  was  one-third 
of  the  whole  value  of  the  place,  and  some  witnesses  say  that  it 
was  one-half  the  value  of  the  place.  One  witness  says  it  was  from 
30  to  40  per  cent,  of  the  value  of  the  whole  place.  But  on  cross- 
examination  it  very  clearly  appears  that  many  improper  elements 
of  damage  were  used  by  these  witnesses  as  the  basis  of  their  judg- 
ment Some  of  these  elements  of  damage  were  that  the  laborers 
would  stop  to  look  at  the  trains,  that  the  mules  would  run  away, 
that  live  stock  would  be  killed  in  the  future  on  the  track,  and  that 
grasses  would  be  scattered  over  the  farm,  et<:.    We  have  done  the 
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best  we  possibly  can  with  the  troublesome  record,  and  we  think 
that  $6,800  is  the  utmost  limit  that  can  be  allowed  to  stand  in 
this  cause,  and  the  judgment  can  only  stand  for  that  amount  be- 
cause of  the  peculiar  lay  of  this  land,  and  of  the  singular  fact  that 
the  tract  is  only  about  a  quarter  of  a  mile  wide,  and  yet  a  mile 
and  a  quarter  in  length,  and  that  the  railroad  company  runs 
through  its  length  V/i  miles,  and  really  takes  the  heart  of  the 
best  land  on  the  place;  and  this  amount  is  reached  by  allowing 
$100  per  acre  for  17  acres,  and  three  times  that  sum  according  to 
such  evidence. 

If  the  appellees  will  remit  down  to  $6,800,  the  judgment  will 
stand;  otherwise,  the  judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Beaver  Borough  v,  Beaver  Valley  R.  Co.         .    . 

(Supreme  Court  of  Pennsylvania,  April  1,   1907.) 

[66  Atl.  Rep.  520.] 

Appeal — Review — Objections  Not  Raised  Below. — A  borough  filed 
a  bill  to  restrain  a  railroad  company  from  constructing  a  siding  in 
the  street.  It  was  conceded  that  the  company  had  a  right  to  con- 
struct its  main  line  in  the  street.  Held,  on  appeal  from  a  decree 
dismissing  the  bill,  that,  no  assignments  of  error  raising  the  question 
of  such  right,  it  would  not  be  considered  in  the  Supreme  Court. 

Railroads — ^Tracks  on  Street.* — Where  a  railroad  company  has  a 
right  to  maintain  tracks  in  a  street  100  feet  wide,  it  may  construct  a 
siding  thereon  if  such  hiding  did  not  unreasonably  obstruct  public 
travel. 

Mitchell,  C.  J.,  and  Brown  and  Mestrezat,  JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Beaver  County. 

Bill  by  Beaver  borough  against  the  Beaver  Railroad  Company. 
From  a  decree  dismissing  the  bill,  plaintiflF  appeals.    Affirmed. 

The  court  below,  per  Williams,  P.  J.,  filed  an  opinion  which 
was  in  part  as  follows : 

"Findings  of. Fact. 
**(1)    That  the  borough  of  Beaver  is  a  municipal  corporation, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  implied 
power  of  a  railroad  to  construct  side  tracks  in  a  street  where  its 
main  tracks  are  lawfully  constructed,  see  note,  15  R.  R.  R.  519,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  519;  Stockdale  v.  Rio  Grande  W.  Ry. 
Co.  (Utah),  12  R.  R.  R.  627,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  527; 
Mobile,  etc.,  R.  Co.  v.  Middleton  (Ala.),  12  R.  R.  R.  581,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  581;  Commonwealth  v.  Camden  Interstate  Ry- 
Co.  (Ky.),  4  R.  R.  R.  472,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  427;  Lake 
Shore,  etc.,  Ry.  Co.  v.  City  of  Elyria  (Ohio),  10  R.  R.  R.  432,  33 
Am.  &  Eng.  R.  Cas.,  N.  S.,  432;  note,  1  Am.  &  Eng.  R.  Cas.,  N.  S., 
28,  et  seq. 
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duly  chartered  by  an  act  of  the  General  Assembly  of  the  Com- 
monwealth of  Pennsylvania,  approved  March  29,  1802,  and,  by 
a  decree  of  the  court  of  quarter  sessions  of  Beaver  county,  en- 
tered in  a  proceeding  at  No.  2,  September  sessions,  1866,  became 
subject  to  the  provisions  and  entitled  to  the  benefits  of  the  act  of 
Assembly  approved  April  3,  1851  (P.  L.  320),  commonly  called 
the  'general  borough  act.' 

"(2)  That  the  defendant  is  a  railroad  corporation  organized 
and  existing  under  the  provisions  of  an  act  of  the  General  As- 
sembly of  the  commonwealth  of  Pennsylvania,  entitled,  'An  act 
to  authorize  the  formation  and  regulation  of  railroad  corpora- 
tions/ approved  April  4,  1868  (P.  L.  62),  and  the  several  supple- 
ments thereto,  chartered  September  5,  1899,  for  the  construction 
and  operation  of  a  railroad  from  a  point,  the  eastern  terminus 
being  at  or  near  a  point  where  the  Beaver  and  Mercer  state  road, 
commonly  called  'Sharon  Road,'  crosses  the  Pittsburg  &  Lake 
Erie  Railroad,  in  Beaver  county.  Pa.,  and  the  western  terminus 
at  or  near  a  point  on  the  Ohio  river  about  500  feet  south  of  the 
residence  of  John  Moore,  in  borough  township,  in  said  county 
and  state,  the  length  of  said  road  being  3.15  miles,  intersecting 
the  Cleveland  &  Pittsburg  Division  of  the  Pennsylvania  Com- 
pany's lines,  through  Borough  township,  the  borough  of  Beaver, 
and  the  borough  of  Bridgewater,  to  a  point  in  the  borough  last 
named,  and  intersecting  the  Pittsburg  &  Lake  Erie  Division  of 
the  New  York  Central  Lines,  all  in  the  county  of  Beaver. 

"(3)  That  at  the  time,  and  for  some  time  prior  to  the  incorpo- 
ration of  the  defendant  company,  and  the  location  of  its  railroad 
on  Fifth  street,  said  street  was  100  feet  wide  between  property 
lines;  that  the  roadbed  of  said  street  was  40  feet  wide  between 
curb  lines,  the  space  between  the  said  curb  lines  and  the  property 
lines  being  used  partly  for  sidewalks  and  partly  as  a  grass  plot, 
and  the  sidewalks,  where  any  were  laid,  being  8  feet  wide, 
laid  next  the  curb,  thus  leaving  22  feet  of  an  intervening  grass 
plot. 

"(4)  That  on  September  15,  1899,  the  town  council  of  the 
borough  of  Beaver  passed  an  ordinance  authorizing  the  construc- 
tion of  the  railroad  of  the  defendant  company  upon  and  along 
Fifth  street,  in  said  borough,  in  the  center  and  at  the  grade 
thereof,  placed  certain  burdens  upon  said  defendant,  and  pro- 
vided, inter  alia,  that  cars  of  said  railroad  company  should  not 
be  allowed  to  unnecessarily  stand  on  said  track,  said  ordinance 
having  been  approved  by  the  burgess  of  said  borough  on  Septem- 
ber 15,  1899,  and  accepted  by  the  defendant  company  on  Septem- 
ber 20,  1899. 

"(5)  That  the  defendant  company,  in  pursuance  of  its  char- 
ter and  said  ordinance,  had  located,  constructed,  and  was  at 
the  time  of  the  filing  of  the  bill  in  this  case,  operating  its  railroad 
alone  and  upon  Fifth  street,  in  the  borough  of  Beaver,  from  the 
western  line  of  Buffalo  street  to  the  eastern  line  of  said  borough, 
at  or  near  Leopard  lane,  or  within  the  borough  of  Beaver,  the 
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total  length   of   said   railroad  being  3.15   miles,   and  of  which 
4,368  feet  is  located  on  said  Fifth  street. 

"(6)  That  in  the  operation  of  said  railroad  the  defendant  com- 
pany has  no  fixed  schedule  for  the  running  of  its  trains,  nor  does 
it  run  any  passenger  trains  thereon;  its  business  being  confined 
to  the  carrying  of  freight  and  merchandise,  and  it  has  but  one 
locomotive  for  the    movement  of  its  trains, 

**(7)  That  said  company  has  no  freight  depot  or  other  place 
within  said  borough  for  the  receipt  and  discharge  of  freight  and 
merchandise  to  and  from  its  cars,  but  had  for  some  time  prior 
to  and  up  to  the  filing  of  this  bill  in  this  case  been  receiving  and 
discharging  freight  and  merchandise  at  such  points  along  said 
Fifth  street  as  were  most  convenient  to  said  company  and  its 
patrons ;  that  in  pursuance  of  a  bill  filed  by  the  plaintiff  in  this 
case,  on  November  24,  1905,  a  preliminary  injunction  was  granted 
enjoining  and  restraining  the  defendant  company,  its  officers, 
employees  and  workmen  from  allowing  cars  to  stand  on  its  track, 
the  loading  or  unloading  of  freight  or  merchandise  from  its 
cars  on  said  track,  in,  upon,  and  along  Fifth  street,  which  prelimi- 
nary injunction  was  made  perpetual  by  an  opinion  filed  by  the 
court  on  May  29,  1906,  thus  permanently  enjoining  the  defendant 
con-rpany  from  receiving  or  discharging  freight  or  merchandise 
to  and  from  its  cars  at  any  point  along  that  part  of  its  railroad 
located  upon  Fifth  street,  in  said  borough  of  Beaver. 

"(8)  That  Cook  &  Anderson  are  residents  of  the  said  borough 
of  Beaver,  and  the  owners  of  a  piece  or  parcel  of  land  having  a 
frontage  of  260  feet  on  the  southerly  side  of  said  Fifth  street, 
the  eastern  boundary  of  which  is  100  feet  west  of  the  westerly 
line  of  Elk  street,  and  about  1,730  feet  west  of  the  westerly  line 
of  Sharon  road. 

"(9)  That  the  said  firm  of  Cook  &  Anderson  are  engaged  in 
the  business  of  general  contracting,  and  have  erected  on  said 
land  an  office  and  other  buildings  and  sheds  used  in  the  prosecu- 
tion of  their  business,  and  handle  large  quantities  of  lumber, 
brick,  plaster,  hardware,  and  other  building  materials,  amounting 
in  the  aggregate  to  something  like  100  or  150  car  loads  per  year. 
"(10)  That  some  time  during  the  year  1903,  and. again  in 
September  of  1904,  Fred  H.  Cook,  of  the  firm  of  Cook  &  An- 
derson, appeared  before  the  council  of  the  borough  of  Beaver 
and  asked  for  permission  to  put  in  a  switch  leading  from  the  main 
line  of  the  defendant's  railroad  to  their  place  of  business  located 
on  the  south  side  of  Fifth  street,  that  the  council  of  said  borough 
laid  said  request  on  the  table,  and,  as  far  as  the  testimony  in  this 
case  shows,  no  further  action  has  been  taken  thereon. 

"(11)  That  after  the  granting  of  the  preliminary  injunction 
restraining  the  defendant  .company  from  loading  and  unloading 
its  cars  upon  that  part  of  its  track  located  in  and  upon  Fifth 
street,  in  said  borough,  and  before  the  final  determination  thereof, 
the  defendant  company,  on  February  26,  1906,  by  and  with  the 
consent  of  said  firm  of  Cook  &  Anderson,  began  making  the 
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necessary  excavations  preparatory  to  constructing  a  switch  from 
its  main  line  to  the  lot  or  premises  of  said  firm,  for  the  purpose 
of  enabling  the  defendant  company  to  receive  and  deliver  freight 
and  merchandise  from  and  to  said  firm. 

"(12)  That  the  switch  or  turn-out  leading  from  the  main  line 
of  the  defendant's  railroad  on  Fifth  street  to  the  property  of 
Cook  &  Anderson,  located  on  the  south  side  thereof,  is  necessary 
for  the  proper  and  convenient  operation  of  said  railroad  in  the 
receipt  and  delivery  of  freight  from  and  to  the  said  firm,  and 
said  business  cannot  be  reasonably  handled  in  any  other  manner. 

"(13)  That  if  said  switch  is  laid  at  grade  from  the  main  line 
of  the  defendant's  railroad  into  the  property  of  Cook  &  Anderson, 
as  proposed  by  the  defendant  company  and  averred  in  its  an- 
swer, it  will  not  be  an  unreasonable  obstruction  to  public  travel 
along  said  Fifth  street. 

"Conclusions  of  Law. 

"(1)  The  letters  patent  of  the  Beaver  Valley  Railroad  Com- 
pany, in  connection  with  the  ordinance  passed  by  the  council  of 
the  borough  of  Beaver  on  September  15,  1899,  and  accepted,  in 
writing,  by  the  defendant  company  on  September  20,  1899,  vested 
in  said  company  the  right  to  construct,  maintain j  and  operate  a 
railroad  in,  upon,  and  along  Fifth  street  in  the  borough  of  Beaver. 

"(2)  The  right  to  construct,  maintain,  and  operate  a  railroad 
in,  upon  and  along  Fifth  street  in  the  borough  of  Beaver,  vested 
in  the  defendant  company  by  its  charter  and  said  ordinance  of 
the  borough  of  Beaver,  carried  with  it  the  right  to  construct, 
maintain,  and  operate  such  turn-outs,  switches,  sidings,  and 
other  appendages  as  are  reasonably  necessary  for  the  convenient 
operation  of  said  railroad.  . 

"(3)  When  permission  was  granted  by  the  borough  of 
Beaver  to  the  defendant  company  to  lay  and  construct  its  rail- 
road in,  upon,  and  along  Fifth  street,  by  the  ordinance  approved 
September  15,  1899,  the  right  to  construct,  maintain,  and  operate 
such  turn-outs  and  switches  as  are  reasonably  necessary  to  ac- 
commodate the  business  establishments  along  Fifth  street  was 
necessarily  implied. 

"(4)  That  the  preliminary  injunction  heretofore  granted 
should  be  dissolved  and  the  bill  dismissed  at  the  costs  of  the 
plaintiff." 

Argued  befored  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  J  J. 

William  A.  McConnell  and  John  B,  McClure,  for  appellant. 
James  L.  Hogan  and  John  M,  Buchanan,  for  appellee. 

Stewart.  J.  The  Beaver  Valley  Railroad  Company,  organized 
under  the  act  of  April  4,  1868  (P.  L.  62),  and  its  several  sup- 
plements, in  the  exercise  of  its  corporate  rights  and  privileges, 
constructed,  and  has  been  operating  for  several  years  past,  a 
line  of  railroad  in  the  county  of  Beaver,  between  three  and  four 
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miles  in  length,  connecting  the  Pittsburg  &  Lake  Erie  Railroad 
with  the  Cleveland  &  Pittsburg  Railroad.  With  respect  to  the 
temiini  of  the  road,  the  borough  of  Beaver  is  intermediate.  By 
and  with  the  consent  of  the  municipal  authorities,  expressed  in 
an  ordinance  passed  September  15,  1899,  the  railroad  company 
constructed  its  main  track  upon  Fifth  street  in  the  borough  of 
Beaver  longitudinally  for  a  distance  of  4,368  feet  In  the  early 
part  of  the  present  year  the  company,  for  greater  convenience  in 
receipt  and  delivery  of  freight  at  that  point,  began  the  construc- 
tion of  a  switch  and  siding,  from  its  main  line  on  said  Fifth  street, 
to  the  warehouse  and  yards  of  Cook  and  Anderson,  situate  on 
the  south  side  of  said  street.  Thereupon  the  borough  of  Beaver 
filed  its  bill,  alleging  that  the  company,  in  attempting  to  construct 
such  sidings,  was  acting  without  authority  of  law,  and  praying 
that  it  be  restrained.  The  appeal  is  from  the  decree  dismissing 
the  bill  after  final  hearing. 

The  question  so  earnestly  pressed  upon  our  attention  in  the 
argument,  as  to  the  right  of.  the  railroad  company  under  its 
charter  to  construct  and  maintain  a  track  upon  the  public  street, 
even  with  municipal  consent,  is  not  raised  by  any  assignment  of 
error,  nor  could  it  be.  Since  it  was  not  brought  to  the  attention 
of  the  court  below,  the  settled  rules  of  practice  forbid  its  con- 
sideration here.  An  exception  cannot  be  urged  in  the  appellate 
court  on  different  grounds  than  those  taken  in  the  court  below. 
The  right  of  the  railroad  company  to  maintain  its  tracks  on  Fifth 
street  was  conceded  in  the  court  below,  and  for  present  purposes 
must  be  conceded  here.  The  only  question,  then,  before  us  is: 
Has  the  company  the  right  to  construct  the  proposed  switch  and 
siding  from  its  established  main  line  upon  the  public  street  for 
the  purpose  indicated?  The  thirteenth  finding  of  fact  by  the 
court  below  was  as  follows :  "If  said  switch  is  laid  at  grade  from 
the  main  line  of  defendant's  railroad,  to  the  property  of  Cook  & 
Anderson,  as  proposed  by  the  defendant  company,  and  averred 
in  its  answer,  it  will  not  be  an  unreasonable  obstruction  to  public 
travel  along  said  Fifth  street."  No  attempt  was  made  to  con- 
trovert this  finding.  In  view  of  the  fact  that  Fifth  street  is  .100 
feet  wide,  this  is  not  surprising.  This  is  not,  then,  the  case  of 
a  railroad  company  attempting,  for  its  own  convenience,  and  un- 
der no  compelling  condition,  to  appropriate  with  the  consent  of 
the  borough  an  entire  street,  thereby  diverting  it  from  its  original 
use  and  purpose,  and  defeating  public  enjoyment  of  the  same. 
The  use  of  the  switch  and  siding  would  be  consistent  with  the 
continued  use  of  the  street  as  a  public  thoroughfare.  Under  such 
circumstances  the  right  of  the  company  in  the  premises  is  not 
open  to  question.  The  right  to  build  the  switch  and  siding  is  in- 
cluded as  a  necessary  incident  in  the  right  to  build  a  railroad. 
So  much  we  have  repeatedly  asserted.  In  Cleveland  &  Pittsburg' 
R.  R.  Company  v,  Speer,  56  Pa.  325,  94  Am.  Dec.  84,  we  said 
that,  even  where  there  is  no  expressed  power  in  the  charter  to 
construct  switches,  it  is  clearly  to  be  inferred  from  the  general 
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power  conferred,  and  the  essential  puiyoses  of  the  grant.  In 
Getz's  Appeal,  10  Wkly.  Notes  Cas.  453,  and  in  a  number  of 
other  cases,  we  have  said  the  same  thing.  To  what  extent  this 
right  may  !)€  exercised  where  the  continued  maintenance  of  the 
street  as  a  public  thoroughfare  is  involved  is  a  question  not  raised 
in  this  proceeding.  It  is  enough  to  know  that  in  the  present  case 
no  such  interference  is  contemplated  or  would  result. 
The  appeal  is  dismissed  at  the  costs  of  the  appellants. 

Mitchell,  C.  J.,  and  Brown  and  Mestrezat,  JJ.,  dissent. 


Yazoo  &  M.  V.  R.  Co.  v.  Smith. 

(Supreme  Court  of  Mississippi,  April  29,  1907.) 

[43  So.  Rep.  611.] 

Release — Construction — Railroads — Operation  in  Street — Change  of 
Grade. — Where  a  railroad  was  constructed  and  in  operation  in  a 
street  in  front  of  the  property  of  plaintiff's  testatrix  when  she  exe- 
cuted a  deed  releasing  the  railroad  company  from  all  damages,  past, 
present,  or  future,  for  the  construction  and  operation  of  its  tracks 
along  the  street  in  front  of  such  property,  such  deed  did  not  release 
the  company  from  damages  resulting  from  a  flow  of  surface  water 
by  the  railroad  company's  change  of  the  grade  of  the  street. 

Mayes,  J.,  dissenting. 

Appeal   from   Circuit   Court,   Warren   County;  J.    N.    Bush, 
Judge. 

Action  by  T.  T.  Smith,  as  executor  of  the  will  of  Mary  Comer-  • 
ford,  deceased,  against  the  Yazoo  &  Mississippi  Valley  Railroad 
Company,  for  damages  alleged  to  have  been  caused  to  the  prop- 
erty of  decedent  by  defendant  in  raising  the  grade  of  the  street 
in  front  thereof,  on  which  grade  defendant's  tracks  were  con- 
structed and  operated.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

The  first  count  of  the  declaration  predicates  the  right  of  action 
on  the  ground  of  raising  the  grade  of  the  street  above  the  estab- 
lished grade  fixed  by  the  city  and  above  the  property  of  the  plain- 
tiff;  and  the  second  ground  alleges  that  in  the  maintenance  of  its 
tracks  the  defendant  carelessly  and  negligently  permitted  the 
drains  and  sewers  to  become  clogged,  interfering  with  the  drain- 
age of  surface  water  from  decedent's  property.  The  defendant 
pleaded  the  general  issue,  and  on  the  trial  offered  in  evidence  a 
(ieed  from  Mar}*^  Comerford  conveying  to  it  a  right  of  way  in 
front  of  her  property  releasing  it  "from  any  and  all  damages, 
whether  past,  present,  or  future,  for  the  construction  and  opera- 
tion of  its  tracks  along  said  street  in  front  of  said  property." 
Plaintiff  objected  to  the  introduction  of  this  deed.     The  court 
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sustained  the  objection,  and,  after  all  the  evidence  was  taken, 
instructed  the  jury  that,  if  they  believed  from  the  evidence  the 
defendant  raised  the  grade  level  of  the  street  in  front  of  plaintiff's 
property  and  thereby  damaged  it,  they  must  find  for  plaintiff  and 
assess  such  damages  as  had  been  caused  by  the  raising  of  the 
street.  From  a  judgment  for  plaintiff,  defendant  appeals.  Ap- 
pellant contends  that  the  deed  itself  released  it  from  all  damages 
for  construction  as  well  as  operation  and  that  the  raising- of  the 
grade  of  the  street  was  construction  work,  was  therefore  per- 
mitted, and,  since  the  declaration  did  not  charge  negligence  in  tlie 
raising  of  the  grade  of  the  street,  the  deed  should  have  been  ad- 
mitted in  evidence.  The  appellee  contends  that  since,  at  the  time 
of  the  execution  of  the  deed,  the  road  was  already  constructed 
and  in  operation,  the  deed  should  have  been  excluded  as  immate- 
rial to  the  issue,  unless  by  its  terms  it  gave  the  railroad  company 
the  right  to  raise  the  grade  of  the  street  in  the  progress  of  con- 
struction or  operation  of  its  road ;  that  it  was  the  raising  of  the 
grade  of  the  street  which  caused  the  damage,  and  that  it  was  not 
necessary  that  it  should  have  been  negligently  done;  that  the 
city  itself  hatl  no  right  to  raise  the  grade  of  the  street  to  the 
damage  of  appellee's  property;  and  that  the  railroad  company 

had  no  higher  right  or  authority  than  the  city. 

» 

Mayes  &  Longstreet,  for  appellant. 
Bryson  &  Dabney,  for  appellee. 

Calhoon,  J.  The  case  was  proceeded  with  without  regard  to 
the  technical  structure  of  the  declaration.  There  is  an  agreed 
bill  of  exceptions  showing  that  appellee's  testator,  after  the  con- 
struction of  the  road,  had  conveyed  to  appellant  a  right  of  way 
along  Levee  street  in  front  of  the  property,  which  conveyance 
*concludes  in  these  words:  "I  do  hereby  release  the  said  [the 
railroad  company]  from  any  and  all  damages,  whether  past, 
present,  or  future,  for  the  construction  and  operation  of  its 
tracks  along  said  street  in  front  of  said  property."  This  con- 
vevance  the  court  refused  to  admit  in  evidence,  and  this  refusal 
is  the  whole  case,  because  it  is  admitted  that  the  railroad  company 
raised  the  grade  of  the  whole  street  about  three  feet  above  that 
at  the  date  of  the  deed,  and  that  this  raise  in  the  grade  of  Levee 
street  in  the  city  of  Vicksburg  caused  the  damage.  The  deed 
releases  all  damages  arising  out  of  the  "construction  and  opera- 
tion of  its  tracks/'  At  that  date  the  road  had  been  constructed 
and  was  in  operation,  and  the  contract  cannot  be  interpreted  to 
mean,  in  the  use  of  the  word  "future,"  that  grades  of  the  street 
might  be  elevated,  so  as  to  flood  the  property,  without  complaint. 
This  would  be  an  unreasonable  construction. 

Affirmed. 
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Savage  v.  Shaw  et  al,  ' 

(Supreme  Judicial  Court  of  Massachusetts,-  Middlesex,  May  16,  1907.) 

[81  N.   E.   Rep.   303.] 

Street  Railways — Incorporation — Directors — ^Li^bility  for  Debts. — 
A  judfirment  aRainst  a  street  railway  company  in  an  action  for  tort 
for  injuries  received  by  plaintiff  while  a  passenger  on  a  car  is  not  a 
debt  for  which  the  directors  may  be  made  liable,  under  Rev.  Laws, 
c.  112,  §  19,  providing  that  the  directors  of  a  street  railway  com- 
pany shall  be  jointly  and  severally  liable  to  the  extent  of  its  capital 
stock  for  all  debts  and  contracts  until  the  whole  amount  of  such 
capital  stock  shall  have  been  paid  in  and  a  certificate  filed,  etc. 

Appeal  from  Superior  Court,  Middlesex  County;  Frederick 
Lawton,  Judge. 

Action  by  John  M.  Savage  against  James  F.  Shaw  and  others, 
as  directors,  and  George  W.  Estabrook,  as  receiver,  of  the  Marl- 
borough Street  Railway  Company.  Plaintiff's  bill  was  dismissed 
in  the  superior  court,  and  he  appeals.    Affirmed. 

Frederick  H,  Nash,  for  appellant. 

Guy  W,  Cox  and  James  F,  Bacon,  for  appellees. 

Sheldon,  J.  The  plaintiff  on  July  5,  1904,  recovered  a  judg-  . 
ment  against  the  Marlborough  Street  Railway  Company  in  an 
action  of  tort  for  injuries  received  by  him  while  a  passenger  on  a 
car  of  that  company.  His  judgment  has  remained  unpaid ;  and 
he  seeks  in  this  bill  to  hqld  the  defendants,  as  directors  of  that 
company,  for  its  payment,  under  the  provisions  of  Rev.  Laws, 
c.  112,  §  19.  This  statute  provides  that  "the  directors  of  .a  street 
railway  company  shall  be  jointly  and  severally  liable,  to  the  ex- 
tent of  its  capital  stock,  for  all  its  debts  and  contracts  until  the 
whole  amount  of  its  capital  stock  as  originally  fixed  by  its  agree- 
ment of  association,  or  if  a  chartered  "company,  by  its  directors, 
shall  have  been  paid  in,  and  a  certificate  stating  the  amount 
thereof  so  fixed  and  paid  in  shall  have  been  signed  and  sworn  to 
by  its  president,  treasurer,  clerk  and  a  majority  of  its  directors, 
and  filed  in  the  office  of  the  secretarv  of  the  Commonwealth." 
See  now  St.  1906,  p.  490,  c.  pt.  3,  §  29 ;  Westinghouse  Electric 
Co.  V.  Reed,  80  N.  E.  621 ;  American  Steel  &  Wire  Co.  v.  Bearse, 
80  N.  E.  623.  The  question  accordingly  which  lies  at  the  threshold 
of  the  case  is  whether  the  plaintiff's  judgment  was  a  debt  of  the- 
corporation  within  the  meaning  of  that  statute. 

The  liability  now  in  question  was  created  by  St.  1864,  p.  156, 
c.  229,  §  6,  by  which  it  was  enacted  that  the  directors  should  be 
liable,  within  the  limits  there  stated,  "for  all  debts  and  contracts 
made  by  the  company."  This  was  made  to  read  in  the  revision  of 
1882  that  the  directors  of  every  street  railway  company  should, 
within  the  same  limits,  be  liable  "for  all  its  debts  and  contracts." 
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Pub.  St.  c.  113,  §  14.  The  language  of  the  Revised  Laws  al- 
ready quoted  is,  as  to  this  matter,  substantially  that  of  the  Public 
Statutes.  The  verbal  changes  thus  made  in  the  original  act  of 
course  cannot  affect  the  construction  of  the  statute.  Hardy  v. 
Yarmouth,  6  Allen,  277 ;  Morrison  v.  McDermott,  6  Allen,  122, 
123 ;  Dudley  v.  Adams,  5  Allen,  96,  97 ;  Commonwealth  v.  Hall 
4  Allen,  305,  307.  We  must  therefore  construe  this  statute  as 
vf  the  liability  which  it  creates  were  declared  to  be  for  "all  debts 
and  contracts  made  by  the  company." 

It  is  settled  that  this  liability  does  not  extend  to  torts  com- 
mitted by  the  corporation.     Child  v.  Boston  &  Fairhaven  Iron 
Works,  137  Mass.  516,  SO  Am.  Rep.  328;  Heacock  v.  Sherman, 
14  Wend.    (N.  Y.)  58.    Whether   it   includes   a   judgment  re- 
covered in  an  action  of  tort,  was  expressly  left  undecided  in  the 
case  first  cited.    The  question  has  however  arisen  in  other  juris- 
dictions; and   it    frequently  has  been   held  that  such   words  as 
"debts''  or  "debts  and  contracts"  of  corporations,  in  statutes  im- 
posing a  personal  liability  upon  the  directors  or  stockholders, 
cannot  be  construed  to  include  judgments  for  torts  of  the  corpo- 
»ration.    Chase  v.  Curtis,  113  U.  S.  452,  5  Sup.  Ct.  554,  28  L.  Ed. 
1038;  Leighton  v.  Campbell,  17  R.  I.  51,  20  Atl.  14,  9  L.  R.  A. 
187;  Bohn  v.  Brown,  33  Mich.  257;  Cable  v,  McCune,  26  Mo. 
371,  72  Am.  Dec.  214;  Cable  v,  Gaty,  34  Mo.  573,  86  Am.  Dec. 
126;  Doolittle  v.  Marsh,  11  Neb.  243,  9  N.  W.  54.     Cases  in 
which  the  judgment  relied  on  was  founded  upon  a  claim  under  a 
contract,  though  unliquidated,  are  not  in  conflict  with  these  de- 
cisions.    Mill  Dam  Foundry  Co.  v,  Hovey,  21  Pick.  417,  455; 
Haynes  v.  Brown,  36  N.  H.  545.    The  case  of  Carver  v.  Brain- 
tree  Manuf.  Co.,  2  Story,  432,  Fed.  Cas.  No.  2,485,  was  suffi- 
ciently considered  by  this  court  in  Child  v.  Boston  &  Fairhaven 
Iron  Works,  137  Mass.  516,  520,  50  Am.  Rep.  328;  and  we  are 
of  opinion  that  the  case  of  Powell  v,  Oregonian  Railway  (C.  C.) 
36  Fed.  726,  is  at  variance  with  the  great  weight  of  authority, 
unless  it  can  be  supported  upon  the  ground  that  the  original  claim 
in  that  action  was  one  which  grew  out  of  the  covenants  of  a 
lease,  and  that  is  not  the  ground  upon  which  the  decision  was  put. 

And  we  are  of  opinion  that  this  statute  cannot  reasonably  be 
construed  to  include  among  the  "debts  and  contracts  made  by  the 
company"  judgments  like  the  one  here  in  question.  The  word 
"debt"  is  indeed  one  of  large  import,  and  ordinarily  may  be  taken 
to  include  all  that  is  due  under  any  form  of  obligation  as  well  as 
under  any  promise.  Bowen  v.  Hoxie,  137  Mass.  527,  531 ;  Gray 
V,  Bennett,  3  Mete.  522,  526.  But  in  this  statute  the  words  "debts 
and  contracts"  are  both  qualified  by  the  limitation  "made  by  the 
company."  The  enactment  is  one  of  a  penal  character,  imposing 
upon  the  defendants  liabilities  which  they  never  agreed  or  in- 
tended to  assume,  and  must  be  construed  with  some  strictness. 
Gray  v.  Coffin,  9  Cush.  192 ;  Chase  v.  Lord,  777  N.  Y.  1 ;  Bnicc 
V,  Piatt,  80  N.  Y.  379,  381;  Irvin  v.  McKeon,  23  Cal.  472; 
Chase  v,  Curtis,  113  U.  S.  452,  457,  5  Sup.  Ct.  554.  28  L.  Ed 
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1038.  The  natural  import  of  the  language  of  the  statute  is  that 
it  contemplates  ordinary  debts  or  obligations  voluntarily  con- 
tracted by  the  corporation  rather  than  involuntary  •  obligations 
imposed  upon  it  by  law  in  consequence  of  the  negligent  or  tor- 
tious acts  of  its  agents  or  servants.  Doyle  v,  Kimball,  23  Misc. 
Rep.  431,  52  N.  Y.  Supp.  195 ;  Esmond  v,  Ballard,  16  Hun.  65. 
The  judgment  does  establish  a  legal  obligation  on  the  part  of  the 
defendant  therein  to  pay  the  amount  recovered ;  and  in  this  com- 
monwealth, as  in  most  jurisdictions,  the  judgment  against  the 
corporation  is  conclusive  in  the  suit  against  the  directors  and 
stockholders  of  the  existence  and  amount  of  the  debt  or  demand 
as  declared  on.  Old  Colony  Boot  &  Shoe  Co.  v,  Parker,  183 
Mass.  557,  167  N.  E.  870;  Thayer  v.  New  England  Lithographic 
Co.,  108  Mass.  523.  But  it  never  has  been  held  to  be  conclusive 
upon  the  question  of  law  whether  the  original  cause  of  action 
was  such  as  to  create  an  individual  liability  in  tiie  officers  or 
stockholders,  and  it  manifestly  cannot  be  so  held.  Bohn  v. 
Brown,  33  Mich.  257.  The  fiction  of  law  which  implies  upon  the 
part  of  a  judgment  debtor  a  promise  to  pay  the  judgment,  which 
will  support  an  action  of  contract  against  him  and  upon  which 
the  judgment  may  justifiably  be  called  a  debt  or  contract  of 
record  cannot  be  carried  so  far  as  to  change  an  involuntary  into 
a  voluntary  assumption  of  liability.  As  was  said  by  Field,  J.,  in 
Louisiana  v.  Mayor  of  New  Orleans,  109  U.  S.  285,  288,  3  Sup. 
Ct.  211,  213,  27  L.  Ed.  936,  "this  fiction  of  law  cannot  convert 
a  transaction  wanting  the  assent  of  the  parties  into  one  that  nec- 
essarily implies  it.  Judgments  for  torts  are  usually  the  result  of 
violent  contests,  and  are  imposed  upon  the  losing  party  by  a 
higher  authority  against  his  will  and  protest. 

The  decision  in  Felker  y.  Standard  Yarn  Co.,  148  Mass.  226, 
19  N.  E.  220,  may  stand  well  upon  its  own  reasoning;  but  we  are 
not  disposed  to  extend  that  reasoning  to  cover  a  case  like  this. 

Accordingly  we  are  of  opinion  that  the  plaintiff's  claim,  though 
reduced  to  a  judgment,  is  not  a  debt  or  contract  of  the  corpora- 
tion within  the  meaning  of  the  statutes  (Rev.  Laws,  c.  112,  §  19; 
St.  1906,  p.  491,  c.  463,  pt.  3,  §  19)  ;  and  it  is  unnecessary  to 
consider  the  other  grounds  of  defense  relied  on.  The  decree  of 
the  superior  coyrt  dismissing  the  bill  must  be  affirmed. 

So  ordered. 
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Chhjster,  D.  &  P.  Ry.  Co.  et  al.  v.  Darby  Borough. 

(Supreme  Court  of  Pennsylvania,  March  11,  1907.) 

[66  Atl.  Rep.  357.] 

Street  Railroads — Change  of  Street — Relaying  Tracks — Injunction 
— Relaying  Street  Car  Tracks. — A  contract  between  a  street  railway 
company  and  a  borouRh  provided  that  the  company  should  not  re- 
move its  tracks  without  the  consent  of  the  borouj^h.  Thereafter  the 
county  reconstructed  a  bridge  on  which  the  tracks  were  laid,  so  that 
they  did  not  align  with  those  on  the  road.  The  street  railway 
company  secretly  and  at  night  took  up  its  tracks  to  readjust  them, 
without  any  attempt  to  "obtain  the  consent  of  the  borough.  Held, 
that  an  injunction  at  the  suit  of  the  railway  company  to  enjoin  the 
borough  from  preventing  the  railway  company  from  taking  up  the 
tracks  before  such  consent  was  obtained  would  not  lie. 

Same — Relaying  Tracks — Consent  of  Borough. — Where  a  county 
changes  a  bridge  so  that  a  street  railway  company  is  compelled  to 
move  its  tracks  to  align  them  with  a  track  on  the  bridge,  the  borough 
whose  consent  is  necessary  to  such  change  cannot  arbitrarily  with- 
hold consent  or  burden  its  consent  with  conditions  imposing  further 
pecuniary  obligations  on  the  company. 

Appeal  from  Court  of  Common  Pleas,  Delaware  County. 

Bill  by  the  Chester,  Darby  &  Philadelphia  Railway  Company 
and  others  against  the  borough  of  Darby,  otherwise  known  as  the 
burgess  and  town  council  of  Darby  Borough.  From  a  decree  dis- 
missing the  bill,  plaintiffs  appeal.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Mestrezat,  Pot- 
ter, and  Elkin,  JJ. 

W,  B,  Bromall  and  /.  B.  Hannum,  for  appellants. 

V,  Gilpin  Robinson  and  Isaac  E,  Johnson,  for  appellee. 

Fell,  J.    The  plaintiffs,  as  owners  and  lessees,  have  a  charter 
right  to  operate  an  electric  railway  from  the  city  of  Chester  to 
Main  street  in  the  borough  of  Darby.    The  road  enters  the  bor- 
ough on  a  county  bridge  over  Darby  creek,  and  extends  east  on 
Chester  avenue  to  Main  street.    Municipal  consent  to  enter  the 
borough  was  obtained  in  1894,  subject  to  the  condition  that  the 
company  should  pave  Chester  avenue  with  vitrified  bricks  from 
curb  to  curb  from  Main  street  to  Darby  creek  and  maintain  it 
in  repair,  and  subject  to  the  provision  of  a  general  ordinance  that 
it  should  not  "at  any  time  take  up  or  remove  any  of  the  tracks 
or  rails  laid  by  it,  except  for  renewal  or  repair,  without  the  con- 
rent   of  the   council   first   had  and   obtained."    Consent  of  the 
county  to  use  the  bridge  was  obtained  in  1893,  and  by  agreement 
the  track  was  located  at  the  middle  of  the  bridge.    In  1904  a  new 
bridge  was  built  by  the  county,  and  the  borough  of  Darby  agreed 
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with  it  to  pay  all  damages  for  which  it  might  become  liable  by 
reason  of  the  construction  and  of  the  widening  of  the  approaches. 
The  new  bridge  is  wider  than  the  old  one  was,  and  the  railway 
track  located  in  the  middle  thereof  does  not  connect  with  the 
track  on  Chester  avenue,  but  is  three  feet,  six  inches  south  of  it. 
The  elevation  of  the  new  bridge  is  six  inches  greater  than  that 
of  the  old  one.  Without  having  made  any  application  to  the 
borough  council  for  consent  to  change  the  location  of  the  track 
on  Chester  avenue,  so  as  to  bring  it  into  alignment  with  the  track 
on  the  bridge,  the  plaintiffs  attempted  to  make  the  change  at 
night.  This  attempt  was  resisted  by  the  borough  authorities  and 
other  citizens,  and  the  plaintiff's  workmen  were  forced  to  aban- 
don it.  This  bill  was  then  filed  to  restrain  the.  borough,  through 
its  officers  and  agents,  from  interfering  with  the  change  of  the 
track. 

The  moving  of  the  track  of  the  railway  company  to  make  a 
connection  with  the  track  on  the  bridge  would  have  made  neces- 
sary the  tearing  up  of  the  surface  of  the  street  for  a  distance  of 
80  feet  and  the  elevation  of  the  street  to  the  height  of  the  floor 
of  the  bridge.  The  time  and  manner  of  doing  this  work,  as  well 
as  the  establishment  of  a  new  and  permanent  street  grade,  were 
matters  under  municipal  control,  and  permission  should  have  been 
asked.  Until  this  had  been  asked  and  refused,  the  appellants  ha:d 
no  standing  to  apply  for  equitable  relief.  On  this  ground  the 
decree  of  the  court  dismissing  the  bill  is  affirmed. 

It  is  not  to  be  understood  that  we  assent  to  the  proposition  that, 
if  municipal. consent  to  move  the  tracks  is  refused,  the  appellants 
are  bound  hand  and  foot,  and  that  the  grant  obtained,  from  which 
they  paid  in  full  by  paving  the  avenue,  can  be  made  nugatory  by 
the  arbitrary  withholding  of  consent,  or  that  a  consent  given  can 
be  burdened  with  conditions  that  impose  further  pecuniary  ob- 
ligations for  the  right  to  occupy  the  street.  While  permission  to 
change  should  be  asked,  yet  it  should  be  promptly  granted  with- 
out any  burdensome  conditions. 

The  decree  is  affirmed,  at  the  cost  of  the  appellants. 
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SiMONE  V,  Rhode  Island  Co., 

(Supreme  Court  of  Rhode  Island,  Jan.  15,  1907.) 

[66  Atl.  Rep.  202.] 

Carriers — Injuries  to  Passengers — Negligence — Res  Ipsa  Loquitur.* 

— Proof  of  a  collision  between  two  street  cars  operated  by  the  same 
company  injuring  a  passen^irer  on  one  of  them  raises  a  presumption 
of  negligence  of  the  company,  placing  the  burden  of  proving  freedom 
from  negligence  on  it. 

Same — Question  for  Jury. — ^Where,  in  an  action  by  a  street  car 
passenger  for  injuries  in  a  collision  with  another  car,  the  passenger 
proved  the  collision  and  injuries,  and  the  company  g^ave  evidence  in 
explanation  of  the  collision,  the  question  whether  the  presumption 
of  negligence  was  overcome  by  the  company's  evidence  was  for  the 
jury. 

Damages^Personal  .Injuries — Nature  and  Extent  of  Injuries — 
Question  for  Jury. — Where,  in  an  action  for  personal  injuries,  the 
evidence  of  the  nature  and  extent  of  the  suffering  of  the  person  in- 
jured, and  whether  the  suffering  was  a  result  of  the  accident,  or  was 
due  to  her  previous  physical  conditions,  was  conflicting,  the  question 
whether  the  person  injured  was  injured  as  a  result  of  the  accident 
complained  of  was  for  the  jury. 

Evidence — Expert  Witnesses — Opinion  Evidence — ^Admissibility.— 
In  a  personal  injury  action,  a  question  asked  a  physician,  based  on 
his  observation  of  the  person  injured  as  to  the  time  of  her  ultimate 
recovery,  is  properly -allowed. 

Appeal — Harmless  Error — Overruling  Improper  Questions  Asked 
a  Witness. — Where  a  physician,  in  a  personal  injury  action,  in  re- 
sponse to  a  question  calling  for  his  opinion  as  to  the  time  of  the 
ultimate  recovery  of  the  person  injured,  stated  that  he  could  not 
tell,  the  error,  if  any,  in  admitting  the  question  was  harmless. 

Damages — Physical  Suffering-  Caused  by  Fright.t — While  recovery 
cannot  be  had  for  mere  fright  caused  by  negligence  of  another,  yet 
where  fright  is  followed  by   physical  ills,  or   gives   rise  to  nervous 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is 
injured,  see  foot-notes  appended  to  Chicago  Union  Traction  Co.  v- 
Mee  (111.),  21  R.  R.  R.  715,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  715: 
foot-note  appended  to  Brown  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  2i 
R.  R.  R.  142,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  142;  Colorado  Spring?, 
etc.,  Ry.  Co.  v.  Petit  (Colo.),  21  R.  R.  R.  132,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  132;  foot-notes  appended  to  Tilden  v,  Rhode  Island  Co. 
(R.  I.).  20  R.  R.  R.  809,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  809;  Illinois 
Cent.  R.  Co.  v.  Porter  (Tenn.),  20  R.  R.  R.  686,  43  Am.  &  Eng.  R- 
Cas.,  N.  S.,  686;  foot-notes  appended  to  Abel  v.  Northampton  Trac- 
tion Co.  (Pa.).  20  R.  R.  R.  80,  43  Am.  &  Eng.  R.  Cas..  N.  S^  80; 
Joyce  V.  Los  Angeles  Ry.  Co.  (Cal.),  20  R.  R.  R.  66,*  43  Am.  &  Eng. 
R.  Cas.,  N.  S.,  66;  Elgin,  etc..  Traction  Co.  v.  Wilson  (111.),  20  R. 
R.  R.  37,  43  Am.  &  Eng.  R.  Cas..  N.  S.,  37 

tSee  foot-notes  appended  to  Porter  v.  Delaware,  L.  &  W.  R.  Co. 
(N.  J.).  21  R.  R.  R.  637,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  637. 
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disturbances  and  those  in  turn  to  physical  troubles,  an  action  will  lie. 

Trial— Instructions — Refusal  to  Give  Instructions  Embodied  in 
Those  Given. — Instructions  are  properly  refused  where  they  are 
sufficiently  covered  by  the  charge  as  ffiven. 

Damages — Injuries  to  Child — Expenses  Incurred. — A  parent  suing 
for  injuries  to  a  minor  child  may  recover  the  expenses  incurred  in 
nursing  the  child  whicli  are  in  excess  of  the  ordinary  services  the 
parent  is  bound  to  render  to  a  m*nor  child. 

Exceptions  from  Superior  Court. 

Action  by  Theresa  Simone  ag^ainst  the  Rhode  Island  Company. 
There  was  a  judgment  for  plaintiff,  and  defendant  brings  ex- 
ceptions.   Overruled. 

Argued  before  Douglas,  C.  J.,  and  Dubois,  Blodgett,  John- 
son, and  Parkhurst,  JJ. 

Dennis  H.  Sheahan,  for  plaintiff. 

Henry  IV,  Hayes,  Frank  T.  Baston,  Lefferts  S.  Hoffman,  and 
Alonso  R,  Williams,  for  defendant. 

Parkhurst,  J.  This  is  an  action  by  a  widow  to  recover  for 
loss  of  the  services  of  her  minor  daughter,  caused,  as  she  alleges, 
by  the  negligence  of  the  defendant's  servants,  whereby  the  minor 
child  was  injured  and  disabled  from  earning  the  wages  which  she 
had  earned  prior  to  the  accident  and  turned  over  to  her  mother. 

It  appears  in  evidence  that  on  the  morning  of  December  17, 
1904,  tiie  plaintiff's  minor  daughter,  then  about  17  or  18  years  old, 
was  a  passenger  in  a  car  of  the  defendant,  proceeding  easterly 
from  Olneyville  on  Westminster  street  in  Providence,  and  was 
seated  about  midway  of  the  car  on  the  left-hand  side  thereof 
talking  with  a  friend  when  the  car  reached  a  point  near  the  junc- 
tion of  Broadway  and  Westminster  street,  where  there  is  a  switch 
crossing  over  from  the  east-bound  track,  and  so  arranged  as  to 
enable  a  car  taking  the  switch  to  turn  from  Westminster  street 
into  Broadway.  When  the  car  in  question  had  approached  this 
switch  near  enough  to  allow  the  motorman  to  turn  the 
switch,  he  stopped  the  car  and  turned  the  switch  so  as  to  enable 
his  car  to  proceed  along  the  straight  track  easterly  on  Westmin- 
ster street,  and  then  started  his  car  forward.  The  wheels  of  the 
forward  truck  passed  the  switch  in  the  usual  manner  as  intended, 
but  the  wheels  of  the  rear  truck,  in  some  way  and  for  some  rea- 
son unexplained,  "split  the  switch,"  as  it  is  called;  i.  e.,  in  some 
unknown  way  the  switch  was  so  far  opened  that  the  rear  wheels 
left  the  straight  or  main  track  and  proceeded  on  the  switch  track 
towards  Broadway,  thereby  approaching  the  line  of  the  west- 
bound track.  As  soon  as  the  motorman  perceived  that  the  rear 
of  his  car  was  thus  slewing  toward  the  west-bound  track,  he  put 
on  his  brake  and  stopped  the  car,  but  not  quickly  enough  to  avoid 
a  collision  with  a  west-bound  car,  operated  by  the  defendant's 
servants,  which  was  proceeding  at  this  time  towards  Olneyville 
on  the  west-bound  track.    This  latter  car  had  stopped,  according 
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to  custom,  on  approaching  the  said  switch  or  cross-over  track, 
and  its  motorman,  seeing  the  other  car  apparently  passing  the 
switch  in  safety,  had  thereupon  started  his  car,  intended  to  pass 
onward  westerly  into  Olneyville,  when  just  as  he  was  coming 
alongside  of  the  other  car  he  saw  its  rear  end  slewing  towards 
the  track  on  which  he  was  proceeding,  and  immediately  applied 
his  brake,  but  not  quickly  enough  to  avoid  a  collision.  The  for- 
ward end  of  the  west-bound  car  struck  the  s?de  of  the  east-bound 
car,  towards  its  rear  end,  just  before  they  stopped,  doing  little, 
if  any,  damage  to  the  cars,  which  moved  only  a  few  inches  before 
they  stopped  altogether. 

The  testimony  shows  that  the  collision  was  not  a  violent  one, 
and  it  does  not  appear  that  any  particular  -damage  was  done  to 
either  of  the  cars,  or  that  any  person,  other  than  the  plaintiflF's 
daughter,  was  injured;  although  Miss  Gillan,  the  friend  with 
whom  Miss  Simone  was  sitting  and  conversing  at  the  time,  says, 
"I  was  very  badly  shaken  up,"  and  that  there  was  a  "crash."  It 
further  appears  that  Miss  Simone  fainted  immediately  after  the 
"crash,"  and  was  taken  from  the  car  into  a  drug  store,  where  she 
recovered  from  her  fainting  fit,  and  was  then  taken  home.  It 
does  not  appear  that  she  suffered  any  actual  external  bodily  in- 
jury at  the  time  of  the  collision;  and  she  herself  testifies  that 
when  she  heard  the  crash  she  was  frightened  with  the  idea  that 
the  car  had  been  struck  by  a  steam  train  at  the  crossing  of  the 
steam  railroad  at  Plainfield  street,  and  immediately  fainted 
After  she  got  home  she  claims  that  she  suflfered  from  vomiting, 
insomnia,  headache,  pains  in  the  left  side,  left  leg,  and  back,  the 
pains  sometimes  going  across  to  her  right  side ;  that  she  remained 
in  bed  for  nearly  three  months,  was  too  weak  to  get  up  without 
assistance,  and  continued  to  suffer  from  headaches  and  the  pains 
above  mentioned;  had  frequent  fainting  attacks,  continued  to 
suffer  from  insomnia  and  nervous  disorders  and  weakness  down 
to  the  time  of  the  trial,  and  that  she  has  suffered  complete  failure 
to  perform  her  menstrual  functions.  A  doctor  was  called  to  her 
on  the  day  of  the  accident,  and  attended  her  subsequently  for 
some  weeks.  He  made  a  complete  physical  examination  of  her, 
and  he  does  not  testify  that  he  found  any  external  injury  to  her 
body  whatever;  and  there  is  no  other  evidence  tending  to  show 
any  external  physical  injury.  We  think  it  is  fairly  to  be  inferred, 
from  all  the  testimony  in  the  case,  that  whatever  physical  suffer- 
ings and  disorders  resulted  to  the  plaintiff's  daughter  were  due 
to  nervous  shock  brought  on  by  fright.  The  jury  returned  a 
verdict  for  the  plaintiff  for  the  sum  of  $400. 

The  defendant  asks  to  have  this  verdict  set  aside  (1)  because 
there  is  no  proof  of  negligence  on  the  part  of  the  defendant: 
(2)  because  the  plaintiff's  daughter  was  not  injured  as  a  result 
of  the  accident;  (3)  because  the  damages  were  excessive; 
(4)  because  the  superior  court  erred  in  its  rulings  in  admission 
of  testimony,  and  in  its  charge  to  the  jury. 

As  to  the  proof  of  negligence  of  the  defendant  company,  it  is 
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uncontradicted  that  there  was  a  collision  between  two  cars,  both 
operated  by  the  defendant  company,  and  a  presumption  of  neg- 
ligence arises  from  this  fact  which  places  the  burden  of  explana- 
tion upon  the  defendant.  The  question  of  the  defendant's  neg- 
ligence was  therefore  properly  submitted  to  the  jury,  and  it  was 
for  the  jury  to  say  whether  the  explanation  offered  by  the  de- 
fendant was  or  was  not  a  satisfactory  explanation.  The  jury, 
having  found  for  the  plaintiff,  must  have  found  that  the  defend- 
ant was  negligent,  and  this  court  cannot  properly  set  the  verdict 
aside  on  that  ground. 

As  to  the  question  whether  the  plaintiff's  daughter  was  or  was 
not  injured  as  a  result  of  the  accident,  there  was  some  conflict 
of  testimony  as  to  certain  claims  of  injury,  as  to  the  nature, 
character,  and  extent  of  the  actual  suffering  of  the  plain- 
tiff's daughter,  and  as  to  whethei  such  suffering  was  a  re- 
siilt  of  the  accident,  or  was  due  to  her  previous  physical  con- 
ditions, and  it  was  therefore  properly  left  to  the  jury  to 
determine  whether  such  injuries  as  the  plaintiff's  daughter 
actually  suffered  were  the  result  of  the  accident  or  were  due  to 
other  and  independent  causes.  We  cannot  properly  disturb  the 
verdict  on  this  ground,  since  the  jury  have  found  for  the  plain- 
tiff. Nor  do  we  think  the  amount  of  the  verdict  is  excessive,  in 
view  of  the  previous  earning  capacity  of  the  plaintiff's  daughter, 
and  of  the  length  of  time  the  plaintiff  has  been  and  probably  will 
be  .deprived  of  the  earnings,  while  still  bound  to  support  and 
maintain  her  minor  child.  All  of  the  foregoing  questions  were 
properly  submitted  to  the  jury,  and  we  do  not  find  that  the  evi- 
dence was  insufficient  to  warrant  the  jury  in  finding  its  verdict 
for  the  plaintiff. 

The  defendant  urges  the  following  exceptions,  relating  to  al- 
leged errors  of  law  of  the  superior  court:  (1)  That  the  court 
erred  in  admitting  a  question,  which  plaintiff's  attorney  asked  of 
one  of  the  physicians  who  had  previously  attended  Miss  Simone 
some  eight  months  prior  to  the  trial,  asking  for  his  opinion  as  to 
the  time  of  her  ultimate  recovery.  The  question,  as  finally 
framed,  was  based  upon  his  observation  of  the  case,  and  was 
properly  admitted,  and  the  doctor  answered  that  he  could  not  tell. 
So  that  no  harm  was  done  to  the  defendant  in  any  event.  (2) 
That  the  court  erred  in  its  refusal  to  charge  the  jury,  as  requested 
by  the  defendant,  as  follows :  "The  plaintiff  cannot  recover  for 
the  effects  upon  her  daughter  of  fright  at  the  time  of  the  accident, 
not  accompanied  by  physical  injury.  *  *  *  jf  the  fright  of 
the  plaintiff,  at  the  time  of  the  accident,  was  due  to  imagining 
that  a  steam  railroad  train  had  run  into  the  car  upon  which  she 
was  riding,  she  cannot  recover  for  the  effects  of  the  fright,  so 
caused."  And  erred  in  charging  the  jury  as  follows:  "If  that 
fright  was  followed  by  a  series  of  physical  ills  as  its  natural 
consequence;  if  that  fright  as  a  cause  gave  rise  to  nervous  dis- 
turbances, and  those  in  turn  to  physical  troubles;  and  that 
fright  itself  was  caused  by  the  negligence  of  the  defendant — ^then 
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the  defendant  would  be  liable  for  the  physical  results  of  its  own 
negligence."  These  rulings  bring  squarely  before  this  court  the 
question  whether  there  can  be  a  recovery  for  bodily  injury  caused 
by  fright  when  the  fright  was  caused  by  the  negligence  of  the 
defendant,  where  there  was  no  actual  physical  injury  at  the  time 
of  the  accident,  but  where  the  fright  was  followed  by  a  series 
of  physical  ills  as  its  natural  consequence ;  where  the  fright  as  a 
cause  gave  rise  to  nervous  disturbances,  and  those  in  turn  to 
physical  troubles.  This  question  has  not  heretofore  been  deter- 
mined in  this  state,  and  the  cases  relating  thereto  in  other  juris- 
dictions have  given  rise  to  widely  differing  decisions. 

The  defendant  contends  that  this  court  should  be  governed  by 
the  rule  laid  down  in  Mitchell  v.  Rochester  Railwav  Co.,  151  N. 
Y.  107,  45  N.  E.  354,  34  L.  R.  A.  781,  56  Am.  St.  Rep.  6M, 
where  the  court  says  (page  108  of  151  N.  Y.,  page  354,  of  45 
N.  E.  [34  L.  R.  A.  781,  56  Am.  St.  Rep.  604]),  by  Martin,  J.: 
"The  facts  in  this  case  are  few  and  may  be  briefly  stated.    On 
the  first  day  of  April,  1891,  the  plaintiff  was  standing  upon  a 
crosswalk  on  Main  street  in  the  city  of  Rochester,  awaiting  an 
opportunity  to  board  one  of  the  defendant's  cars  which  had  stop- 
ped upon  the  street  at  that  place.    While  standing  there,  and  just 
as  she  was  about  to  step  upon  the  car,  a  horse  car  of  the  defend- 
ant came  down  the  street.    As  the  team  attached  to  the  car  drew 
near,  jt  turned  "to  the  right  and  came  so  close  to  the  plaintiff  that 
she  stood  between  the  horses'  heads  when  they  were  stopped. 
She  testified  that  from  fright  and  excitement  caused  by  the  ap- 
proach ^nd  proximity  of  the  team  she  became  unconscious,  and 
also  that  the  result  was  a  miscarriage  and  consequent  illness. 
Medical  testimony  was  given  to    the    effect    that    the    mental 
shock    which    she    then    received    was    sufficient    to    produce 
that   result.     Assuming  that    the    evidence    tended    to    show 
that   the    defendant's   servant   was   negligent   in   the   manage- 
ment  of  the   car  and   horses,   and   that  the  plaintiff  was  free 
from    contributory   negligence,    the    single    question    presented 
is  whether  the  plaintiff  is  entitled  to  recover  for  the  defendant's 
negligence  which  occasioned  her  fright  and  alarm,  and  resulted 
in  the  injuries  already  mentioned.    While  the  authorities  are  not 
harmonious  upon  this  question,  we  think  the  most  reliable  and 
better-considered  cases,  as  well  as  public  policy,  fully  justify  us 
in  holding  that  the  plaintiff  cannot  recover  for  injuries  occasioned 
by  fright,  as  there  was  no  immediate  personal  injury — [citing 
cases].    *    *    *    If  it  be  admitted  that  no  recovery  can  be  had 
for  fright  occasioned  by  the  negligence  of  another,  it  is  some- 
what difficult  to  understand  how  a  defendant  would  be  liable  for 
its  consequences.     Assuming  that  fright  cannot  form  the  basis 
of  an  action,  it  is  obvious  that  no  recovery  can  be  had  for  in- 
juries  resulting  therefrom.     That   the   result   may   be  nervous 
disease,  blindness,  insanity,  or  even  a  miscarriage,  in  no  way 
changes  the  principle.    These  results  merely  show  the  degree  of 
fright,  or  the  extent  of  the  damages.    The  right  of  action  must 
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Still  (kpend  upon  the  question  whether  a  recovery  may  be  had  for 
fright  If  it  can,  then  an  action  may  be  maintained,  however 
slight  the  injury.  If  not,  then  there  can  be  no  recovery,  no  mat- 
ter how  grave  or  serious  the  consequences.  Therefore  the  logical 
result  of  the  respondent's  concession  would  seem  to  be,  not  only 
that  no  recovery  can  be  had  for  mere  fright,  but  also  that  none 
can  be  had  for  injuries  which  are  the  direct  consequences  of  it. 
If  the  right  of  recovery  in  this  class  of  cases  should  be  once  es- 
tablished, it  "would  naturally  result  in  a  flood  of  litigation  in  cases 
where  the  injury  complained  of  may  be  easily  feigned  without 
detection,  and  where  the  damages  must  rest  upon  mere  conjecT^ 
ture  or  speculation.  The  difficulty  which  often  exists  in  cases 
of  alleged  physical  injury,  in  determining  whether  they  exist, 
and,  if  so,  whether  they  were  caused  by  the  negligent  act  of  the 
defendant,  would  not  only  be  greatly  increased,  but  a  wide  field 
would  be  opened  for  fictitious  or  speculative  claims.  To  estab- 
lish such  a  doctrine  would  be  contrary  to  principles  of  publio.  pol- 
icy." And  the  defendant  cites  in  support  of  the  same  doctrine 
the  cases  of  Ewing  v,  P.  C.  &  St.  Louis  Ry.  Co.,  147  Pa.  40,  23 
Atl.  340,  14  L.  R.  a.  666,  30  Am.  St.  Rep.  709;  Deming  v. 
C,  R.  I.  &  P.  Ry.  Co.,  80  Mo.  App  154;  Haile's  Curator  v. 
Tex.  &  Pa.  Ry.  Co.,  60  Fed.  558,  9  C.  C.  A.  134,  23  L.  R.  A. 
774;  Lehman  v.  Brooklyn  City  R.  Co.,  47  Hun  (N.  Y.)  355; 
Scheffer  v.  Railway  Co.,  105  U.  S.  249,  26  L.  Ed.  1070 ;  Ma- 
honey  V.  Dankwart,  108  Iowa,  321,  79  N.  W.  134;  Victorian  Ry. 
Com'rs  V.  Coultas,  L.  R.  13  App.  Cas.  222. 
^  All  these  were  cases  where  there  was  evidence  of  actual  phys- 
ical or  nervous  disorders,  such  as  miscarriage,  or  insanity,  nerv- 
ous prostration  or  other  serious  disorders,  shown  to  have  been 
the  results  of  negligence  of  the  defendant  in  the  several  cases; 
and  in  all  of  these  cases  the  courts  substantially  adhere  to  the 
rule  contended  for  by  defendant  in  this  case,  some  finding  that 
the  damages  proved  were  too  remote,  and  were  not  the  proxi- 
mate result  of  the  defendant's  negligence,  and  many  of  them  tak- 
ing the  same  ground  as  to  public  policy  as  was  set  forth  in  the 
above  quotation  from  Mitchell  v,  Rochester  Ry.  Co.,  supra.  The 
balance  of  the  cases  cited  on  behalf  of  defendant,  to  wit,  Gulf, 
C.  &  St.  Fe  Ry.  Co.  v.  Trott,  86  Tex.  412,  25  S.  W.  419,  40 
Am.  St.  Rep.  866;  Wyman  v,  Leavitt,  71  Me.  227,  36  Am.  Rep. 
303 ;  A.,  T.  &  St.  Fe  Ry.  Co.  v.  McGinnis,  46  Kan.  109,  26  Pac. 
453;  The  Queen  (D.  C.)  40  Fed.  694;  Kalen  v.  Terre  Haute, 
etc.,  R.  Co.,  18  Ind.  App.  202,  47  N.  E.  694,  63  Am.  St.  Rep. 
343— were  all  cases  where  it  appeared  that  the  claim  was  for 
mere  fright,  fear,  or  terror,  not  accompanied  by  any  immediate 
physical  injury,  and  not  shown  to  .have  been  followed  by  any 
nervous  or  physical  disorder  of  any  kind  as  a  result  of  the  fright, 
etc.    These  cases,  therefore,  do  not  apply  here. 

One  case  not  cited  on  defendant's  brief,  but  seemingly  quite 
as  closely  applicable  in  its  doctrine  as  those  above  referred  to, 
is  that  of  Spade  v.  Lynn  &  Boston  R.  R.  Co.,  168  Mass.  285,  47 
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N.  E.  88,  38  L.  R.  A.  512,  60  Am.  St.  Rep.  393,  where  it  is  held 
that,  in  an  action  to  recover  damages  for  an  injury  sustained 
through  the  negligence  of  another,  there  can  be  no  recovery 
for  a  bodily  injury  caused  by  mere  fright  and  mental  disturbance. 
The  court  (Allen,  J.)  says  (page  287  of  168  Mass.,  page  89  of 
47  N.  E.  [38  L.  R.  A.  512,  60  Am.  St.  Rep.  393])  :    "The  case 
calls  for  a  consideration  of  the  real  ground  upon  which  the  lia- 
bility or  nonliability  of  a  defendant  guilty  of  negligence  in  a  case 
like  the  present  depends.    The  exemption  from  liability  for  mere 
fright,  terror,  alarm,  or  anxiety  does  not  rest  on  the  assumption 
that  these  do  not  constitute  an  actual  injury.    They  do  in  fact 
deprive  one  of  enjoyment  and  of  comfort,  cause  real  suffering, 
and  to  a  greater  or  less  extent  disqualify  one  for  the  time  being 
from  doing  the  duties  of  life.    If  these  results  flow  from  a  wrong- 
ful or  negligent  act,  a  recovery  therefor  cannot  be  denied  on  the 
ground  that  the  injury  is  fanciful  and  not  real.     Nor  can  it  be 
maintained  that  these  results  may  not  be  the  direct  and  imme- 
diate* consequence   of   the   negligence.     Danger  excites  alarm. 
Few  people  are  wholly  insensible  to  the  emotions  caused  by  im- 
minent danger,  though  some  are  less  affected  than  others.    It 
must  also  be  admitted  that  a  timid  or  sensitive  person  inay  suffer 
not  only  in  mind,  but  also  in  body,  from  such  a  cause.    Great 
emotion  may,  and  sometimes  does,  produce  physical  effects.    The 
action  of  the  heart,  the  circulation  of  the  blood,  the  temperature 
of  the  body,  as  well  as  the  nerves  and  the  appetite,  may  all  be 
affected.    A  physical  injury  may  be  directly  traceable  to  fright, 
and  so  may  be  caused  by  it.    We  cannot  say,  tlierefore,  that  such 
consequences  may  not  flow  proximately  from  unintentional  neg- 
ligence, and  if  compensation  in  damages  may  be  recovered  for 
a  physical  injury  so  caused,  it  is  hard  on  principle  to  say  why 
there  should  not  also  be  a  recovery  for  the  mere  mental  suffering 
when  not  accompanied  by  any  perceptible  physical  effects.    It 
would  seem,  therefore,  that  the  real  reason  for  refusing  damages 
sustained  from  mere  fright  must  be  something  different,  and  it 
probably  rests  on  the  ground  that  in  practice  it  is  impossible 
satisfactorily  to  administer  any  other  rule.    The  law  must  be  ad- 
ministered in  the  courts  according  to  general  rules.    Courts  will 
aim  to  make  these  rules  as  just  as  possible,  bearing  in  mind  that 
they  are  to  be  of  general  application.    But,  as  the  law  is  a  prac- 
tical science,  having  to  do  with  the  affairs  of  life,  any  rule  is 
unwise  if,  in  its  general  application,  it  will  not  as  a  usual  result 
serve  the  purposes  of  justice.     A  new  rule  cannot  be  made  for 
each  case,  and  there  must  therefore  be  a  certain  generality  in 
rules  of  law,  which,  in  particular  cases,  may  fail  to  meet  what 
would  be  desirable  if  the  single  case  were  alone  to  be  consid- 
ered."   Page  290  of  168  Miss.,  page  89  of  47  N.  E.  (38  L.  R- 
A.  512,  60  Am.  St.  Rep.  393)  :     "The  law  of  negligence  in  its 
special  application  to  cases  of  accidents  has  received  great  de- 
velopment in  recent  years.     The  number  of  actions  brought  is 
very  great.    This  should  lead  courts  well  to  consider  the  grounds 
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on  which  claims  for  compensation  properly  rest,  and  the  neces- 
sary limitations  of  the  right  to  recover.  We  remain  satisfied 
with  the  rule  that  there  can  be  no  recovery  for  fright,  terror, 
alarm,  anxiety,  or  distress  of  mind,  if  these  are  unaccompanied 
by  some  physical  injury;  and  if  this  rule  is  to  stand,  we  think 
it  should  also  be  held  that  there  can  be  no  recovery  for  such 
physical  injuries  as  may  be  caused  solely  by  such  mental  dis- 
turbance, "where  there  is  no  injury  to  the  person  from  without. 
The  logical  vindication  of  this  rule  is  that  it  is  unreasonable  to 
hold  persons  who  are  merely  negligent  bound  to  anticipate  and 
guard  against  fright  and  the  consequences  of  fright,  and  that 
this  would  open  a  wide  door  for  unjust  claims,  which  could  not 
successfully  be  met.  These  views  are  supported  by  the  follow- 
ing decisions:  Victorian  Ry.  Com'rs  v,  Coultas,  L.  R.  13  App. 
Cas,  222;  Mitchell  v.  Rochester  Ry.  Co.,  151  N.  Y.  107,  45  N. 
E.  354,  34  L.  R.  A.  781,  56  Am.  St.  Rep.  604;  Ewing  v.  P.,  C.  & 
St.  Louis  Ry.  Co.,  147  Pa.  St.  40,  23  Atl.  340,  14  L.  R.  A.  666, 
30  Am.  St.  Rep.  700;  Haile's  Curators  v.  Tex.  &  Pa.  Py.  Co., 
60  Fed.  557,  9  C.  C.  A.  134,  23  L.  R.  A.  774."  We  are  not  able 
to  follow  the  rule  laid  down  in  the  above-quoted  cases.  It  is 
always  a  question,  frequently  of  much  difficulty,  to  be  decided 
in  the  particular  case,  whether  the  injury  for  which  damages  are 
fought  is  the  proximate  result  of  the  act  or  acts  complained  of. 
But  when  it  is  admitted,  as  it  is  in  Spade  v,  Lynn  &  Boston  R. 
Co.,  supra,  that  in  a  large  class  of  cases  there  may  be  injuries 
of  the  most  serious  character  directly  resulting  from  the  negli- 
gence of  the  defendant,  as  a  proximate  cause,  for  which  the  law 
will  afford  no  remedy  because  of  some  probable  difficulty  or  oc- 
casional injustice  in  the  administration  of  a  more  liberal  rule, 
it  appears  to  us  that  the  conclusion  is  quite  illogical  and  is -a 
pitiful  confession  of  incompetence  on  the  part  of  courts  of 
justice. 

The     Supreme    Judicial    Court    of    Massachusetts,    through 
Holmes,  J.,  in  speaking  of  the  rule  laid  down  in  Spade  v,  R.  Co., 
supra,  said,  in  Homans  v,  Boston  Elevated  R.  Co.,  180  Mass. 
456,  457,  62  N.  E.  737,  57  L.  R.  A.  291,  91  Am.  St.  Rep.  324: 
"As  has  been  explained  repeatedly,  it  is  an  arbitrary  exception, 
based  upon  a  notion  of  what  is  practicable,  that  prevents  a  re- 
cover}' for  visible  illness  resulting  from  nervous  shock  alone. 
*    *    *     But  when  there  has  been  a  battery  and  the  nervous 
shock  results  from  the  same  wrongful  management  as  the  bat- 
tery, it  is  at  least  equally  impracticable  to  go  further  and  to 
inquire  whether  the  shock  comes  through  the  battery  or  along 
with  it.     Even  were  it  otherwise,  recognizing  as  we  must  the 
logic  in  favor  of  the  plaintiff  when  a  remedy  is  denied  because 
the  only  immediate  wrong  was  a  shock  to  the  nerves,  we  think 
that  when  the  reality  of  the  cause  is  guarantied  by  proof  of  a 
substantial  battery  of  the  person  there  is  no  occasion  to  press 
further  the  exception  to  general  rules."     We  trust  we  may  be 
excused  for  calling  such  a  rule  illogical,  when  the  same  court 
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which  promulgated  the  rule  has  given  us  its  own  opinion  in  stich 
plain  terms  to  the  same  effect.  We  think  that  the  rule  laid  down 
in  the  cases  hereinafter  discussed  is  the  logical  rule  in  such 
cases,  and  fully  supports  the  ruling  of  the  superior  court  in  flie 
case  at  bar. 

In  Bell  V.  Great  Northern  Railway  Co.,  26  L.  R.  (Ir.) 
Ex.  Div.  428,  438,  et  seq.,  the  syllabus  shows  that :  "While  A. 
was  traveling  as  a  passenger  in  an  excursion  train  over  a  por- 
tion of  the  defendants'  line  of  railway,  the  train,  which  was  too 
heavy  to  be  carried  by  the  engine  up  an  incline,  was  divided  by 
the  defendants'  servants;  the  carriage  occupied  by  A.,  with  cer- 
tain others,  remaining  attached  to  the  engine.  The  hinder  part 
of  the  train  having  thereupon  descended  the  incline  with  great 
velocity,  the  engine  was  reversed,  and  with  the  remaining  car- 
riages [including  that  in  which  A.  was  seated]  followed  down 
the  incline,  also  at  a  high  rate  of  speed,  until  stopped  with  a 
violent  jerk.  In  an  action  for  injuries  sustained  by  A.,  it  was 
proved  that  A.  was  put  in  great  fright  by  the  occurrence,  and 
that  she  suffered  from  nervous  shock  in  consequence  of  such 
fright.  She  was  incapacitated  from  performing  her  ordinary 
avocations;  and  medical  witnesses  were  of  opinion  that  her 
symptoms  might  result  in  paralysis.  The  learned  judge  in  charg- 
ing the  jury  told  them  that  if  great  fright  was,  in  their  opinion, 
a  reasonable  and  natural  consequence  of  the  circumstances  in 
which  the  defendants  had  placed  A.,  and  she  was  actually  put 
in  great  fright  by  these  circumstances,  and,  if  injury  to  her 
health  was,  in  their  opinion,  a  reasonable  and  natural  consc* 
quence  of  such  great  fright,  and  was  actually  occasioned  thereby, 
damages  for  such  injury  would  not  be  too  remote,  and  might 
be  given  for  them.    *    *    *" 

Palles,  C.  B.,  says  (page  438  et  seq.)  :  "It  is,  then,  to  be 
observed  (1)  that  the  negligence  is  a  cause  of  the  injury,  at 
least  in  the  sense  of  a  causa  sine  qua  non ;  (2)  that  no  intervening 
independent  cause  of  the  injury  is  suggested;  (3)  that  jurors, 
having  regard  to  their  experience  of  life,  may  hold  fright  to  be 
a  natural  and  reasonable  consequence  of  such  negligence  as  oc- 
curred in  the  present  case.  If,  then,  such  bodily  injury  as  we 
have  here  may  be  a  natural  consequence  of  fright,  the  chain  of 
reasoning  is  complete.  But  the  medical  evidence  here  is  such 
that  the  jury  might  from  it  reasonably  arrive  at  the  conclusion 
that  the  injury,  similar  to  that  which  actually  resulted  to  the 
plaintiff  from  the  fright,  might  reasonably  have  resulted  to  any 
person  who  had  been  placed  in  a  similar  position.  It  has  not 
been  suggested  that  there  was  anything  special  in  the  nervous 
organization  of  the  plaintiff  which  might  render  the  effect  of 
the  negligence  or  fright  upon  her  different  in  character  from 
that  which  it  would  have  produced  in  any  other  individual.  I 
do  not  myself  think  that  proof  that  the  plaintiff  was  of  an  un- 
usually nervous  disposition  would  have  been  material  to  the 
Question ;  for  persons,  whether  nervous  or  strong-minded,  are 
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entitled  to  be  carried  by  railway  companies  without  unreasonable 
risk  of  danger ;  and  my  only  reason  for  referring  to  the  circum- 
stance is  to  show  that,  in  this  particular  case,  the  jury  might  have 
arrived  at  the  conclusion  that  the  injury  which  did,  in  fact,  ensue 
was  a  natural  and  reasonable  consequence  of  the  negligence 
which  actually  caused  it.  Again  it  is  admitted  that,  as  the  neg- 
ligence caused  fright,  if  the  fright  contemporaneously  caused 
physical  injury,  the  damage  would  not  be  too  remote.  The  dis- 
tinction insisted  upon  is  one  of  time  only.  The  proposition  is 
that,  although,  if  an  act  of  negligence  produces  such  an  effect 
upon  particular  structures  of  tne  body  as  at  the  moment  to 
afford  palpable  evidence  of  physical  injury,  the  relation  of  prox- 
imate cause  and  effect  exists  between  such  negligence  and  the 
injury,  yet  such  relation  cannot  in  law  exist  in  the  case  of  a 
similar  act  producing  upon  the  same  structures  an  effect  which, 
at  a  subsequent  time — say  a  week,  a  fortnight,  or  a  month — ^must 
result,  without  any  intervening  cause,  in  the  same  physical  injury. 
As  well  might  it  be  said  that  a  death  caused  by  poison  is  not 
to  be  attributed  to  the  person  who  administered  it,  because  the 
mortal  effect  is  not  produced  contemporaneously  with  its  ad- 
ministration. This  train  of  reasoning  might  be  pursued  much 
farther;  but,  in  consequence  of  the  decision  to  which  I  shall 
hereafter  refer,  I  deem  it  unnecessary  to  do  so." 

The  court  then  proceeds  to  criticise  Victorian  Ry.  Com'rs  v. 
Coultas,  supra,  and  refuses  to  follow  its  rule;  and  concludes  as 
follows  (page  442  of  13  App.  Cas.)  :  "In  conclusion,  then,  I 
am  of  opinion  that,  as  the  relation  between  fright  and  injury  to 
the  nerve  and  brain  structures  of  the  body  is  a  matter  which 
depends  entirely  upon  scientific  and  medical  testimony,  it .  is 
impossible  for  any  court  to  lay  down,  as  a  matter  of  law,  that 
if  negfigence .  cause  fright,  and  such  fright,  in  its  return,  so 
affects  such  structures  as  to  cause  injury  to  health,  such  injury 
cannot  be  a  'consequence  which,  in  the  ordinary  course  of  things, 
would  flow  from  the*  negligence,  unless  such  injury  'accom- 
pany such  negligence  in  point  of  time.' " 

In  Purcell  v,  St.  Paul  City  Ry.  Co.,  48  Minn.  134,  138,  50 
X.  W.  1034,  16  L.  R.  A.  203,  it  was  held  that  if  the  negligence 
of  a  carrier  place  a  passenger  in  a  position  of  such  apparent 
imminent  peril  as  to  cause  fright,  and  the  fright  causes  nervous 
convulsions  and  illness,  the  negligence  is  the  proximate  cause 
of  the  injury,  and  the  injury  is  one  for  which  an  action  may  be 
Wught  A  passenger  injured  by  negligence  of  the  carrier  is 
wititled  to  recover  to  the  full  extent  of  the  injury  so  caused, 
without  regard  to  whether,  owing  to  his^  previous  condition  of 
health,  he  is  more  or  less  liable  to  injury. 

It  was  said  by  Gilfillan,  C.  J.  (page  138  of  48  Minn.,  page  1034 
of  50  N.  W,  [16  L.  R.  A.  203] ) :  "There  may  be  a  succession 
of  intermediate  causes,  each  produced  by  the  one  preceding,  and 
producing  the  ones  following  it.  It  must  appear  that  the  injury 
^as  the  natural  consequence  of  the  wrongful  act  or  omission. 
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The  new,  independent,  intervening  cause  must  be  one  not  pro- 
duced by  the  wrongful  act  or  omission,  but  independent  of  it, 
and  adequate  to  bring  the  injurious  result.    Whether  the  natural 
connection  of  events  was  maintained,  or  was  broken  by  such  new, 
independent  cause,  is  generally  a  question  for  the  jury.    In  this 
case  the  only  cause  that  can  be  suggested  as  intervening  between 
the  negligence  and  the  injury  is  plaintiff's  condition  of  mind, 
to  wit,  her  fright.     Could  that  be  a  natural,  adequate  cause  of 
the  nervous  convulsions?     The  mind  and  body  operate  recip- 
rocally  on    each   other.      Physical   injury   or   illness   sometimes 
causes  mental  disease.    A  mental  shock  or  disturbance  sometimes 
causes  injury  or  illness  of  body,  especially  of  the  nervous  sys- 
tem.    Now,  if  the  fright    was    the    natural    consequence   of— 
was  brought  about,  caused  by — the  circumstances  of  peril  and 
alarm  in  which  defendant's  negligence  placed  plaintiff,  and  the 
fright  caused  the  nervous  shock  and  convulsions  and  consequent 
illness,  the  negligence  was  the  proximate  cause    of    these   in- 
juries.   That  a  mental  condition  or  operation  on  the  part  of  the 
one  injured  comes  between  the  negligence  and  injury  does  not 
necessarily  break  the  required  sequence  of  intermediate  causes. 
If  a  passenger  be  placed,  by  the  carrier's  negligence,  in  apparent, 
imminent  peril,  and,  obeying  the  natural  instinct  of  self-preser- 
vation, endeavor  to  escape  it  by  leaping  from  the  car  or  coach, 
and  in  doing  so  is  injured,  he  may,  if  there  be  no  contributory 
negligence  on  his  part,  recover  for  the  injury,  although,  had  he 
remained  in  the  car  or  coach,  he  would  not  have  been  injured. 
The  endeavor  to  escape  is  not  of  itself  contributory  negligence. 
Wilson  V.  Northern  Pac.  R.  Co.,  26  Minn.  278,  3'  N.  W.  333. 
In.  such  case,  though  there  comes,  as  an  intermediate  cause  be- 
tween the  negligence  and  injury,  a  condition  or  operation  of 
mind  on  the  part  of  the  injured  passenger,  the  negligence  is 
nevertheless  the  proximate  cause  of  the  injury.     The  defendant 
suggests  that  plaintiff's  pregnancy  rendered  her  more  suscepti- 
ble to  pTOundless  plarm,  and  accounts  more  naturally  and  fairly 
than  defendant's  negligence  for  the  injurious  consequences.    Cer- 
tainly a  woman  in  her  condition  has  as  good  a  right  to  be  carried 
as  anv  one,  and  is  entitled  to  at  least  as  high  a  degree  of  care 
on  the  part  of  the  carrier.     It  may  be  that,  where  a  passeneer. 
without  the  knowledge  of  the  carrier,  is  sick,  feeble,  or  disabled, 
the  latter  does  not  owe  to  him  a  higher  degree  of  care  than  he 
owes  to  passengers  generally,  and  that  the  carrier  would  not  be 
liable  to  him  for  an  injury  caused  by  an  act  or  omission  not 
neo-lirent  as  to  an  ordinary  passenger.     But  when  the  act  or 
omission  is  negligence  .as  to  any  and  all  passengers,  well  or  iH. 
any  one  injured  by  the  negligence  must  be  entitled  to  recover 
to  the  full  extent  of  the  injury  so  caused,  without  regard  to 
whether,  owing  to  his  previous  condition  of  health,  he  is  more 
or  less  Hablp  to  injury.    If  the  recovery  of  a  passenger  in  feeble 
health  were  to  be  limited  to  what  he  would  have  been  entitled 
to  had  he  been  sound,  then,  in  case  of  a  destruction  bv  fire  or 
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wrecking  of  a  railroad  car  through  the  negligence  of  those  in 
charge  of  it,  if  all  the  passengers  but  one  were  able  to  leave  it 
in  time  to  escape  injury,  and  that  one  could  not  because  sick  or 
lame,  he  could  not  recover  at  all.  The  suggestion  mentioned 
would,  if  carried  to  its  logical  consequences,  lead  to  such  a  con- 
clusion." • 

In  Sloane  v.  Southern  Cal.  Ry.  Co.,  Ill  Cal.  668,  680,  et  seq., 
44  Pac.  320,  32  L.  R.  A.  193,  after  statement  of  the  facts  of  the 
case  and  of  the  arguments^ of  counsel,  the  opinion,  per  Harrison, 
J.  (p^e  680  of  111  Cal.,  page  322  of  44  Pac,  et  seq,  [32  L  .R. 
A.  193])  says:  "The  real  question  presented  by  the  objections 
and  exception  of  the  appellant  is  whether  the  subsequent  nervous 
disturbance  of  the  plaintiff  was  a  suflFering  of  the  body  or  of  the 
mind.  The  interdependence  of  the  mind  and  body  is  in  many 
respects  so  close  that  it  is  impossible  to  distinguish  their  re- 
spective influence  upon  each  other.  It  must  be  conceded  that 
a  nervous  shock  or  paroxysm,  or  a  disturbance  of  the  nervous 
system,  is  distinct  from  mental  anguish,  and  falls  within  the 
physiological,  rather  than  the  psychological,  branch  of  the  hu- 
man organism.  It  is  a  matter  of  general  knowledge  that  an  at- 
tack of  sudden  fright  or  an  exposure  to  imminent  peril  has  pro- 
duced in  individuals  a  complete  change  in  their  nervous  system, 
and  rendered  one  who  was  physically  strong  and  vigorous  weak 
and  timid.  Such  a  result  must  be  regarded  as  an  injury  to  the 
body  rather  than  to  the  mind,  even  though  the  mind  be  at  the 
same  time  injuriously  affected.  Whatever  may  be  the  influence 
by  which  the  nervous  system  is  aflFected,  its  action  under  that 
influence  is  entirely  distinct  from  the  mental  process  which  is 
set  in  motion  by  the  brain.  The  nerves  and  nerve  centers  of  the 
body  are  a  part  of  the  physical  system,  and  are  not  only  sus- 
ceptible of  lesion  from  external  causes,  but  are  also  liable  to  be 
weakened  and  destroyed  from  causes  primarily  acting  upon  the 
mind.  If  these  nerves  or  the  entire  nervous  system  is  thus 
affected,  there  is  a  physical  injury  thereby  produced,  and,  if 
the  primal  cause  of  this  injury  is  tortious,  it  is  immaterial 
whether  it  is  direct,  as  by  a  blow,  or  indirect  through  some  action 
upon  the  mind.  This  subject  received  a  very  careful  and  elabo- 
rate consideration  in  the  case  of  Bell  v.  Great  Northern  Ry.  Co., 
L.  R.  26  Ir.  428.  [The  opinion  then  quotes  with  approval 
from  the  Bell  Case,  much  the  same  portions  as  above  quoted, 
and  proceeds  as  follows:]  This  case  is  quoted  at  great  length, 
and  with  approval,  in  the  eighth  edition  of  Mr.  Sedgwick's 
treatise  on  Damages,  §  860.  Mr.  Beven,  in  the  recent  edition  of 
his  work  on  Negligence  (volume  1,  pp.  77-81),  also  comments 
upon  it  with  great  approval.  In  Purcell  v,  St.  Paul  City  Ry. 
Co,,  48  Minn.  134,  50  N.  W.  1034,  16  L.  R.  A.  203,  the  defend- 
ant so  negligently  managed  one  of  its  cars  that  a  collision  with 
an  approaching  cable  car  seemed  imminent,  and  was  so  nearly 
caused  that  the  attendant  confusion  of  ringing  alarm  bells,  and 
of  passengers  rushing  out,  produced  in  the  plaintiflF,  who  was 
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a  passenger  on  the  car,  a  sudden  fright  which  threw  her  into 
convulsions,  and,  she  being  then  pregnant,  caused  in  her  a  mis- 
carriage and  subsequent  illness.  The  court  held  that  the  de- 
fendant's negligence  was  the  proximate  cause  of  the  plaintiff'* 
injury,  and  that  it  was  liable  therefor,  even  though  the  imme- 
diate result  of  the  negligence  was  only  fright,  saying :  'A  mental 
shock  or  disturbance  sometimes  causes  injury  or  illness  of  body, 
especially  of  the  nervous  system/  *  *  *  The  mental  condition 
which  superinduced  the  bodily  harm  in  the  foregoing  cases  was 
fright,  but  the  character  of  the  mental  excitation,  by  which  the 
injury  of  the  body  is  produced,  is  immaterial.  If  it  can  be  e<5- 
tablished  that  the  bodily  harm  is  the  direct  result  of  the  condi- 
tion, without  any  intervening  cause,  it  must  be  held  that  the  act 
which  caused  the  condition  set  in  motion  the  agencies  by  which 
the  injury  was  produced,  and  is  the  proximate  cause  of  such 
injury.  Whether  the  indignity  and  humiliation  suffered  by  Mrs. 
Sloane  caused  the  nervous  paroxysm,  and  the  injury  to  her  health 
from  which  she  subsequently  suffered,  was  a  question  of  fact 
to  be  determined  by  the  jury.  There  was  evidence  before  them 
tending  to  establish  such  fact,  and,  if  they  were  satisfied  from 
the  evidence  that  these  results  were  directly  traceable  to  that 
cause,  and  that  her  expulsion  from  the  car  had  produced  in  her 
such  a  disturbance  of  her  nervous  system  as  resulted  in  these 
paroxysms,  they  were  authorized  to  include  in  their  verdict 
whatever  damage  she  had  thus  sustained." 

In  Dulieu  v.  White  &  Sons,  70  L.  J.  (King's  Bench  Div.  837, 
842,  the  court  says  (per  Kennedy,  J.,  page  837)  :  "The  state- 
ment of  claim  alleges  that  on  July  20,  1900,  the  plaintiff,  then 
being  in  a  state  of  pregnancy,  was  behind  the  bar  of  her  hus- 
band's public  house,  and  that  the  defendants  by  their  servant 
negligently  drove  a  pair-horse  van  into  the  public  house.  It 
goes  on  to  allege,  in  paragraph  4,  that  the  plaintiff  in  conse- 
quence sustained  a  severe  shock,  and  was  seriously  ill,  and  on 
September  29th  following  gave  premature  birth  to  a  child;  and 
in  paragraph  5,  that,  in  consequence  of  tiie  shock  sustained  by 
the  plaintiff,  the  child  was  bom  an  idiot.  Then  follows  the  claim 
for  damages.  The  only  matter  we  have  to  decide  is  whether, 
if  it  be  proved  at  the  trial  that  the  defendants'  servant  did  neg- 
ligentlv  drive  a  pair-horse  van,  and,  by  reason  of  his  negligence, 
drove  it  into  the  part  of  the  public  house  where  the  plaintiff  was, 
and  did  thereby  cause  her  such  a  nervous  shock  as  to  make  her 
ill  in  body  and  suffer  bodily  pain  in  the  way  alleged,  the  plaintiff 
has  a  good  cause  of  action  for  damages  under  paragraph  4. 
*  *  *  The  defendants'  counsel  summed  up  his  contention 
against  the  legal  validity  of  the  plaintiff's  claim  in  the  statement 
that  no  action  for  negligence  will  lie  where  there  is  no  immediate 
physical  injur>'  resulting  to  the  plaintiff.  He  has  argued  that 
the  bodilv  harm,  which,  in  the  present  case,  resulted  to  the 
plaintiff  through  the  shock  received  by  her  through  the  inroad 
of  the  van  and  horses  into  the  room  in  which  she  was,  and  which 


Vot  23  R  R  R— Vol.  46  Am  &  Eng  R  Cas,  N  S       397 

■ 

Simone  r.  Rhode  Islaiid  Co 

so  acted  upon  her  in  her  then  state  of  health  as  to  cause  the 
bodily  harm,  was  in  point  of  law  too  remote  a  consequence  of 
the  negligence  of  the  defendants'  servant.     My  Brother  Philli* 
more  and  I  agree  that  this  contention  ought  not  to  be  upheld; 
but  as  we  arrive  at  this  result  by  somewhat  different  courses  of 
reasoning,  and  the  case  is  upon  the  authorities  not  free  from 
difficulty,  and  raises  points  of  general  interest,  I  think  that  I 
ought  to  state  the  considerations  which  have  led  me  to  my  con- 
clusion."   The  court  then  proceeds  to  discuss  several  cases,  in- 
eluding   Victorian   Ry.   Com'rs  v,    Coultas,   supra,   Mitchell   v, 
Rochester  Ry.  Co.,  supra,  and  various  text-writers  and  other 
cases,  and  pays  special  attention  to  the  case  of  Spade  v.  Lynn  & 
Boston  R.  R.,  supra.     After  carefully  analyzing  this  case,  the 
opinion  concludes  as  follows:    "But  certainly,  if  as  is  admitted, 
and  I  think  justly  admitted,  by  the  Massachusetts  judgment,  a 
claim  for  damages  for  physical  injuries  naturally  and  directly 
resulting  from  nervous  shock  which  is  due  to  the  negligence  of 
another  in  causing  fear  of  immediate  bodily  hurt  is  in  principle 
not  too  remote  to  be  recoverable  in  law,  I  should  be  sorry  to 
adopt  a  rule  which  would  bar  all  such  claims  on  grounds  of  pol- 
icy, and,  in  order  to  repress  the  possible  prosecution  of  un- 
righteous or  groundless  actions  of  the  like  kind.    Such  a  course 
involves  the  risk  of  denial  of  justice  to  meritorious  claims,  and 
it  necessarily  implies  a  certain  degree  of  distrust,  which  I  do 
not  share,  in  the  capacity  of  legal  tribunals  to  get  at  the  truth 
in  this  class  of  cases.    So  far  as  I  am  entitled  to  speak  from  ex- 
perience, I  see  no  reason  to  suppose  that  a  jury  would  really 
have  more  difficulty  in  weighing  the  medical  evidences  as  to  the 
effects  of  nervous  shock  through  fright,  than  in  weighing  the 
like  evidence  as  to  the  effects  of  a  nervous  shock  through  a  rail- 
way collision  or  a  road  car  accident,  where,  as  often  happens, 
no  palpable  injury,  or  very  slight  palpable  injury,  has  been  oc- 
casioned at  the  time."    See  also,  as  tending  to  support  the  same 
rule,  East  Tenn.,  etc.,  R.  R.  Co.  v.  Lockhart,  79  Ala.  315;  Fitz- 
Patrick  v.  Great  Western  Ry.  Co.,  12  U.  C.  Q.  645 ;  Yoakum  v. 
Kroeger  (Tex.  Civ.  App.)  27  S.  W.  953;  McKeon  v.  Chicago, 
etc.,  Ry.  Co.,  94  Wis.  477,  69  N.  W.  175,  35  L.  R.  A.  252,  59 
Am.  St.  Rep.  910;  Mack  v,  South-Bound  R.  Co.,  29  S.  E.  905, 
908,  52  S.  C.  323,  40  L.  R.  A.  679,  68  Am.  St.  Rep.  913 ;  I  Beven, 
Neg.  in  Law,  77  et  seq, ;  4  Sutherland  on  Damages,  3600,  3614 ; 
Pollock  on  Torts,  50;  Watson  on  Pers.  Inj.  510,  §  405.    We  are 
of  the  opinion  that  the  true  rule  is  well  stated  in  the  above  cases, 
and  that  the  charge  to  the  jury,  as  given  by  the  court  below, 
stating  the  rule  as  to  recovery  for  injuries  caused  by  fright,  was 
a  full  and  correct  statement  of  the  law,  relating  to  the  grounds 
of  recovery  in  this  class  of  cases.    The  two  requests,  to  the  re- 
fusal of  which  exception  was  taken,  were  sufficiently  covered  by 
the  charge  of  the  court  as  previously  given,  instructing  the  jury 
that  there  could  be  no  recovery  for  mere  fright,  not  accompanied 
by  physical  injury,  and  not  followed  by  any  injury  as  its  natural 
consequence. 
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The  remaining  exceptions  relate  to  the  refusal  of  the  court  to 
charge  the  jury  properly,  and  its  error  in  charging  the  jury  as 
'to  the  plaintiff's  right  of  recovery  for  such  services,  in  nursing 
her  daughter  in  her  illness,  as  were  in  excess  of  the  ordinarj^ 
services  she  would  be  bound  to  render  to  a  minor  child.  We  find 
no  error  in  these  instructions,  and  it  does  not  in  any  way  appear 
that  the  jury  placed  exaggerated  value  upon  such  services,  or 
that  the  verdict  was  thereby  unduly  increased. 

On  the  whole,  we  find  no  error  upon  any  point  taken  by  the 
exceptions,  and  the  same  are  overruled ;  and  the  case  is  remanded 
to  the  superior  court,  with. instructions  to  enter  judgment  on  the 
verdict. " 


McGinn  v,  N^w  Orleans  Ry.  &  Light  Co. 

(Supreme  Court  of  Louisiana,  March  4,  1907.    Rehearing  Denied 

April   15,   1907.) 

[43  So.  Rep.  450.] 

Appeal — Review — Evidence. — This  suit  is  one  against  a  railroad 
company  for  damages  for  personal  injuries  alleged  to  have  been 
received- by  the  plaintiff  through  the  carelessness  and  negligence  of 
its  employees  in  the  operation  of  the  train.  The  facts  and  circum- 
stances connected  with  the  accident  have  been  brought  before  the 
Supreme  Court  as  far,  presumedly,  as  each  party  could,  in  aid  of  its 
own  side  of  the  controversy.  The  court  deals  with  it  as  a  whole, 
regardless  of  and  without  reference  to  the  party  by  whom  the  par- 
ticular testimony  was  introduced.  Ramos  Lumber  Co.  v.  Labarrc, 
40  South.  902.  116  La.  559;  Aiken  v.  South.  Pac,  29  South.  1,  104 
La.  160. 

Carriers — Injury  to  Passenger — Presumption  of  Negligence.*— The 
proposition  contended  for  by  plaintiff  that  in  an  action  of  this  char- 
acter all  that  the  plaintiff  bringing  it  is  required  to  prove  is  the 
accident.  The  fact  that  she  was  a  passenger,  and  that  she  had  not 
been  safely  placed  on  the  ground  at  her  destination,  when  the  burden 
shifts  to  the  defendant  company  to  prove  that  the  accident  did  not 
arise  from  any  negligence  on  its  part,  or  that  of  its  agent  or  em- 
ployees, is  too  broadly  stated.  The  circumstances  surrounding  and 
connected  with  plaintiff's  accident  were  of  character  such  as  to 
withdraw  against  the  defendant  any  presumption  of  fault  or  negli- 
gence, and  it  should  not  be  held  responsible. 

Same — Burden  of  Proof. — The  rigor  of  the  rule  announced  in  article 
2754  of  the  Civil  Code  touching  the  burden  of  proof  of  carriers  is  to 
some  degree  relaxed  in  the  case  of  damage  to  passengers  from  what 
it  is  in  reference  to  things  in  their  care. 

(Syllabus  by  the  Court.) 

Appeal  from  Civil  District  Court,  Parish  of  Orleans ;  Thomas 
C.  W.  Ellis,  Jud^e. 

*See  preceding  case,  and  foot-notes. 
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Action  by  Elizabeth  McGinn  against  the  New  Orleans  Railway 
&  Light  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed,  and  action  dismissed. 

Dart  &  Kernan,  for  appellant. 

George  Joseph  Untereiner,  for  appellee. 

Statement  of  the  Case. 

XiCHOLLS,  J.  The  plaintiff  sought  to  recover  herein  the  sum 
of  S5,000  for  damages  for  personal  injuries  alleged  to  have  been 
received  by  her  from  the  gross  carelessness,  negligence,  and 
want  of  care  by  the  employees  of  the  defendant  company  in  the 
operation  and  running  of  an  electric  car  of  the  defendant  com- 
panv  in  the  city  of  New  Orleans. 

The  case  was  tried  before  a  jury,  which  returned  a  verdict 
for  $500  in  favor  of  the  plaintiff  by  a  vote  of  10  to  2  jurors. 

A  judgment  was  rendered  accordingly. 

Defendant  pleaded  the  general  issue. 

Plaintiff  set  out  as  her  cause  of  action: 

That  she  was  in  good  health  and  a  passenger  on  a  car  of  the 
defendant  company  on  September  3,  1905.  That  when  it  reached 
Metairie  Road  and  Canal  street  she  signaled  for  a  stop  at  the 
usual  stopping  place  to  discharge  passengers.  That  it  came  to 
a  full  stop,  and  she  arose  from  her  seat  to  leave  the  car.  That 
while  petitioner,  who  is  70  years  of  age,  was  rising,  and  before 
she  could  get  fully  on  her  feet,  the  conductor  in  charge  of  the 
car  gave  the  motomeer  the  signal  to  go  ahead,  thereupon  the 
motomeer  applied  the  power  to  the  car,  which  went  forward 
with  great  force,  throwing  petitioner  down  violently  in  the  car, 
breaking  her  right  leg  in  two  places,  one  above  the  knee,  the 
other  below  the  knee,  thereby  causing  petitioner  damage  by 
suffering  great  mental  and  physical  pain  in  the  sum  of  $4,750, 
forcing  petitioner  to  employ  physicians  to  treat  her,  and  purchase 
drugs,  bandages,  etc.,  at  an  expense  to  her  of  about  $250,  all  of 
which  she  is  entitled  to  recover  from  defendant. 

That  the  giving  of  the  signal  to  start  to  the  motomeer  by  the 
conductor  in  charge  of  the  car  through  which  petitioner  was  in- 
jured and  damaged  as  above  set  forth  constituted  gross  careless- 
ness and  negligence  and  want  of  care  by  the  employee  of  de- 
fendant company  in  the  operation  and  running  of  said  car,  for 
which  defendant  is  responsible  to  petitioner. 

Petitioner  alleges  amicable  demand  without  avail. 

The  plaintiff  died  after  judgment,  and  her  heirs  were  made 
parties.  They  answered  the  appeal,  praying  that  the  judgment 
be  increased  to  the  amount  prayed  for  in  the  petition. 

The  plaintiff,  a  woman  70  years  of  age,  and  her  son,  a  man 
about  30,  boarded  as  passengers  a  car  of  the  defendant  company 
at  the  comer  of  Tchoupitoulas  and  First  streets ;  their  destina- 
tion being  Greenwood  Cemetery,  on  Canal  street.  Instead  of 
proceeding  by  the  most  direct  route,  they  took  successively 
(by  means  of  interchange  tickets)  four  cars  on  connecting  lines 


400        Vol.  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

McGinn  v.  New  Orleans  Ry.  &  L.  Co 

of  the  same  company,  having  to  remain  on  cars  a  very  consider- 
able time.  The  stopping  point  for  Greenwood  Cemetery  for  tlie 
last  line  of  cars  they  were  traveling  upon  was  on  Canal  street, 
after  passing  around  the  curve  connecting  City  Park  avenue  with 
the  latter  street.  It  is  conceded  by  all  parties  that  the  usual 
stopping  point  was  reached  by  the  car  after  it  had  swung  around 
the  curve,  and  that  it  came  to  a  dead  stop  on  the  upper  track  in 
Canal  street.  One  or  more  passengers  got  out  at  that  point, 
among  them  plaintiff's  son.  Several  persons  followed  him. 
The  son  stood  on  the  ground  waiting  for  his  mother  to  follow 
him,  but,  instead  of  doing  so,  she  fell,  or  was  thrown,  into  the 
aisle  or  passageway  of  the  car,  and  by  the  fall  her  leg  was  severely 
broken. 

The  circumstances  under  which  she  received  the  injury,  as 
shown  by  her  testimony,  were : 

"That  she  was  on  the  seat  and  saw  the  people  going  out. 
She  waited  until  they  went  out.    She  had  to  hold  on  to  the  handle 
of  the  car.    She  was  within  three  feet  from  where  she  was  stand- 
ing when  she  was  thrown  flat  on  her  side.     She  supposed  the 
car  stopped  when  it  came  to  the  corner.    She  knew  it  stopped  and 
the  people  got  out.     Some  were  in  the  car  some  got  out.    She 
waited  until  the  big  rush  went  out.     There  was  nobody  who 
pushed  her ;  nobody  was  behind  her ;  only  what  was  in  front  of 
her  was  getting  out.    She  took  hold  of  that  handle  and  as  soon 
as  she  let  go — she  was  not  two  steps  from  where  she  was  when 
she  was  thrown  right  on  her  side  flat — ^the  car  gave  a  kind  of  a 
jerk.    She  did  not  know  whether  the  car  started  whilst  she  was 
walking,  but  it  gave  a  kind  of  a  jerk.    It  must  be  the  car  gave 
the  jerk  that  threw  her  off  her  feet.     She  was  just  going  out. 
She  was  not  far  from  the  door.    She  was  walking  at  the  time  the 
jerk  took  place ;  just  as  soon  as  she  got  out  of  the  car  seat.    She 
was  sitting  down,  and  she  got  up  and  had  hold  of  the  handle. 
so  she  did  not  go  to  the  other  side.     She  was  following  the 
crowd.    She  was  only  three  steps  from  where  she  was  when  she 
was  thrown  on  her  side.     The  car  stopped,  headed  for  Canal 
street.    She  waited  until  the  car  went  round  the  curve  and  stop- 
ped dead.    Then  some  people  got  out.    When  she  saw  the  crowd, 
she  stood  until  thev  got  out ;  until  they  passed  her,  and  then  she 
followed  them.     T^hey  were  mostly  off  the  platform  when  she 
started.    Some  were  still  going  out.    She  had  hold  of  the  handle 
of  the  seat,  and  let  go  and  then  fell.    As  soon  as  she  had  a  chance 
to  get  out,  she  started,  and  fell.    She  had  gone  three  steps  when 
she  fell." 

Being  asked  what  caused  hdr  to  fall,  she  answered : 

"She  thought  it  must  be  the  car  gave  a  kind  of  a  shuffle.  She 
felt  a  shuffle  like  something  would  come  under  her  feet  and  raise 
her  up  and  threw  her  right  out.  The  car  did  not  move  forward 
or  backward.  It  was  like  something  rose  under  her  artd  threw 
her  up.  She  did  not  know  what  thing  was  underneath  her  feet. 
She  did  not  hear  any  noise.    She  fell  right  alongside  of  her  own 
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scat— like  she  got  out  of  the  seat.  She  held  hold  of  the  handle 
of  the  car,  and  she  walked  along  and  three  steps  from  there  she 
was  taken  off  her  feet  and  thrown." 

The  following  questions  were  asked  arid  answers  given : 

**Q.  When  you  got  up  out  of  the  seat,  you  made  one  step? 

"A.  Yes,  sir. 

"Q.  Then  you  let  go  your  hand? 

"A.  Yes,  sir. 

"Q.  You  took  one  step  as  you  got  up  inside  the  seat? 

"A.  Yes,  sir. 

"Q.  And  one  step  outside  of  the  seat? 

"A.  Yes,  sir. 

"Q.  And  one  when  you  left  hold  of  the  handle? 

"A.  Yes,  sir. 

"Q.  Then  you  fell? 

"A.  Yes,  sir. 

"Q.  You  are  sure  you  had  just  let  your  hand  go  of  the  handle 
when  you  fell  ? 

"A.  Yes,  sir ;  when  I  took  the  third  step,  I  went  out  and  took 
hold  of  the,  handle,  and  stood  there  until  I  had  a  chance  to  get 
out. 

"Q.  At  the  time  you  say  you  felt  the  shuffle,  did  the  car 
move? 

"A.  I  didn't  feel  it  moving.  Whether  it  moved  or  not,  I 
don't  know.  I  suppose  it  did  when  it  threw  n\e  off  my  feet. 
Something  threw  me  off  and  crippled  me  for  life. 

"Q.  Were  you  thrown  down  before  you  got  into  Canal  street, 
just  before  making  the  turn  into  Canal  street,  or  after  the  car 
had  made  the  turn  ? 

"A.  After  it  made  the  turn — ^the  people  didn't  get  out  until  the 
car  turned  and  stopped." 

James  McGinn,  the  son  of  the  plaintiff,  testified  that  the  car 
made  the  whole  curve  before  it  stopped.  It  then  stopped.  He 
got  out  on  the  sidewalk  and  waited  for  his  mother  to  come  out. 
While  he  was  waiting  the  car  made  a  sudden  jolt.  He  saw  it,, 
but  did  not  hear  it.  The  car  moved  forward.  There  was  a  move- 
ment, just  a  sudden  movement.  The  car  was  stopped  at  a  stand- 
still when  he  rose  to  get  out  of  the  car.  Some  people  got  out  after 
him.  The  curve  was  a  hard  curve;  the  car  swings  as  it  comes 
around  the  curve;  many  a  time  he  had  got  a  jolt;: 
his  mother  knew  this  too.  The  car  had  made  a  posi- 
tive stop  after  that  long  curve,  and  he  was  standing  on  the 
ground,  and  then  he  heard  the  car  jolt ;  did  not  see  the  conductor 
give  the  motomeer  a  signal  to*  go  ahead,  nor  did  he  hear  one. 
The  car  moved  about  half  an  inch.  The  motorneer  must  have 
put  his  power  on  when  the  car  moved.  The  car  did  not  move 
back  after  it  moved  forward.  It  went  forward  and  stayed.  He 
did  not  hear  a  bell  ring  after  it  went  forward. 

The  car  went  with  a  sudden  jolt. 

Pfeifer  testified  that  he  was  a  passenger  on  the  car.    He  was 
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sitting  in  a  seat  in  front  of  the  plaintiff,  but  he  looked  back. 
The  son  got  out  and  the  old  lady  got  up,  and  the  car  started  and 
gave  a  jolt,  and  threw  her  down  in  the  car.  No  signal  to  start 
had  to  his  knowledge  been  given  by  the  conductor.  The  old  lady 
had  proceeded  36  inches  more  or  less,  he  thought,  from  her  seat 
when  the  jolt  occurred.  There  were  two  bells  given  after  the 
old  lady  fell.  He  thought  it  was  a  signal  to  stop.  The  car 
stopped  just  about  as  soon  as  the  bell  rang  after  the  old  lady  fell. 
After  the  signal  to  stop,  the  car  moved,  he  thought,  about  30 
feet.  The  old  lady  got  up  from  her  seat,  walked  about  three 
feet,  and  then  the  car  moved  ahead,  not  fast,  but  a  pretty  hard 
jerk. 

The  conductor  of  the  car  was  Joseph  Castellanas.  He  testified 
that  the  car  came  to  a  stop  after  it  got  to  a  Canal  street.  After 
that  nothing  occurred  to  the  car. «  It  made  no  movement  what- 
ever to  his  knowledge.  It  came  to  a  good  stop.  A  good  stop  is 
one  where  the  car  does  not  go  past  the  regular  stopping  place. 
The  motorman  did  not  bring  the  car  to  a  stop  suddenly.  The 
car  was  at  a  dead  stop  when  the  lady  got  off  (a  lady  who  had 
got  off  at  the  stopping  point).  He  gave  no  signal  to  the  motor- 
man  to  go  ahead.  He  did  not  go  ahead.  He  is  positive  of  that. 
The  car  made  no  movement  of  any  kind.  It  is  not  true  after  the 
stop  the  motorman  srarted  and  went  forward  20  to  50  feet,  or 
that  he  gave  him  two  or  three  bells  to  stop..  He  saw  nothing 
done  in  or  about  the  car  to  cause  the  old  lady  to  fall.  He  did  not 
know  what  caused  her  to  fall.  Up  to  the  time  the  car  resumed  its 
trip  it  never  moved.  The  old  lady  fell  just  in  front  of  where  she 
was  sitting. 

The  motorman  on  the  car,, John  Gazette,  testified  that  the  car 
came  to  a  dead  stop  at  the  usual  stopping  place ;  that  after  the 
stop  it  made  no  motion.  It  neither  went  forward  nor  backward  in 
any  way.  It  did  not  shake  or  have  any  motion.  It  was  not  true 
that  after  it  came  to  a  dead  stop  he  went  forward  with  his  car 
a  distance  of  20,  30,  or  50  feet.  He  did  not  receive  two  or  three 
bells  from  any  one  to  stop  the  car  going  ahead  like  that.  He 
never  moved  the  car  from  the  time  it  came  to  its  first  dead  stop. 
It  was  not  possible  for  his  car  to  move  half  an  inch  under  any 
way  he  had  of  feeding  power  into  it.  He  did  not,  as  a  fact,  feed 
any  power  to  that  car  after  he  got  the  first  bell.  If  the  car  moved 
half  inch,  it  would  not  be  from  any  power  he  fed  to  that  car. 
The  only  passenger  on  the  car  besides  Pfeifer  at  the  time  was 
Joseph  Mueller.  He  testified  that  the  car  came  to  a  dead  stop. 
That  it  made  no  movement,  either  forward  or  backward,  after  it 
came  to  a  stop.    He  was  positive  of  that. 

Opinion. 

This  case  reaches  the  Supreme  Court  after  each  party  had 
produced  all  the  facts  and  circumstances  which,  presumably,  it 
was  within  its  power  to  bring  forward  in  support  of  its  own 
side  of  the  controversy,  and  we  deal  with  it  as  a  whole  regardless 
of,  and  without  reference  to,  the  party  by  whom  particular  testi- 
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mony  was  adduced.  The  particular  cause  assigned  by  the  plain- 
tiff for  the  accident  after  the  car  had  come  to  a  full  stop  at  her 
place  of  destination  was  that  the  conductor  in  charge  of  the  car 
gave  the  motorman  the  signal  to  go  ahead,  upon  which  signal 
the  latter  applied  the  power  to  the  car,  which  went  forward  with 
great  force,  throwing  her  down  violently  and  breaking  her  leg. 
This  has  been  disproved..  We  are  satisfied  that  the  car  did  come 
to  a  full  stop  as  she  alleges  it  did,  but  we  are  also  satisfied  that 
the  conductor  gave  no  signal  to  the  motormacn  to  go  ahead,  and 
that  the  latter  did  not,  in  fact,  do  so.  We  fail  to  find  any  fact 
disclosed  by  the  evidence  which  would  warrant  or  justify  us 
even  in  inferring  that  either  of  those  employees  had  been  guilty 
of  negligence  or  failure  of  duty  in  any  particular.  The  plaintiff 
does  not  pretend  that  the  appliances  of  the  car  were  not  such  as 
they  should  have  been,  nor  does  she  intimate  that  the  track  was 
out  of  order.  Were  we  to  sustain  the  verdict  of  the  jury  and  the 
judgment  of  the  court,  we  would  hav^  to  ascribe  fault  to  the 
defendant  arbitrarily,  without  any  proof  and  even  really  without 
any  suggestion. 

The  plaintiff  insists  that  all  that  was  necessary  for  her  to 
do  under  the  law  was  to  prove  that  she  was  a  passenger  on  the 
car,  to  prove  the  accident,  and  that  she  had  not  been  safely 
placed  on  the  ground  at  her  destination;  that  the  burden  then 
shifted  upon  defendant  to  prove  that  the  accident  did  not  arise 
from  any  negligence  on  the  part  of  the  defendant  company,  its 
agents,  and  employees  by  their  neglect  or  failure  to  provide 
safe  appliances  with  which  to  execute  their  contracts.  In  that 
connection  is  cited  Nellis  on  Street  Accident  Law  (published  in 
1904)  pp.  590,  591,  and  also  Cannanty  v.  Mexican'  Gulf  R.  R., 
S  La.  Ann.  703,  to  Le  Blanc  v.  Sweet,  107  La.  369,  31  South. 
766;  Peniston  v.  C.  St.  L,  &  N.  O.  R.  R.  Co.,  34  La.  Ann.  777, 
44  Am.  Rep.  444;  Moses  v.  Railroad  Co.,  39  La.  Ann.  649,  2 
South.  567,  4  Am.  St.  Rep.  231 ;  Julien  v.  Wade  Hampton,  27 
La.  Ann.  377 ;  Spurlock  &  Wife  v,  Shreveport  Traction  Co.  (not 
yet  officially  reported)  42  South.  575. 

Plaintiff's  suit  is  not  ex  contractu,  for  damages  arising  from 
the  violation  of  a  contract,  but  one  ex  delicto,  for  damages  for 
personal  injuries  based  upon  an  allegation  of  negligence,  and 
where  the  act  complained  of  is  such  as  characterizes  it  as  a  tort 
or  quasi  offense.  Plaintiff  maintains  that  even  though  the  action 
may  be  in  tort,  based  upon  "negligence,"  it  is  an  action  arising 
out  of  the  violation  of  a  contract  between  a  carrier  and  its  pas- 
sengers, whose  rights  and  obligations  are  specially  provided  for 
and  regulated  by  article  2754  of  the  Civil  Code,  which  throws  the 
burden  of  proof  on  the  carrier. 

We  have  had  occasion  several  times  to  refer  to  that  article  of 
the  Code  noting  that  the  articles  refers  to  "things"  intrusted  to 
the  care  of  the  carrier,  and  not  to  "persons."  Patton  v.  Pickles, 
SO  La.  Ann.  857,  24  South.  290 ;  Kennon  v,  Vicksburg,  Shreve- 
port &  Pacific  R.  R.  Co.,  51  La.  Ann.  1604,  26  South.  466; 
Aiken  v.  South  Pacific,  104  La.  160,  29  South.  1. 
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There  is  reason  for  a  difference  between  cases  involving  injury 
to  "things"  and  those  respecting  injuries  to  "persons."  In  the 
one  the  objects  injured  are  inanimate,  and  can  have  nothing  what- 
ever to  do  with  the  injur}'  they  receive.  Nothing  intervenes  to 
break  the  responsibility  of  the  carrier  for  their  safety.  In  the 
other  the  volition  of  the  persons  transported,  their  infirmities, 
mental  and  bodily,  as  well  as  other  matters,  personal  to  them- 
selves, may  affect  the  situation — ^matters  of  which  the  carrier 
could  rarely  have  knowledge  and  over  which  it  has  no  power  of 
control.  Aiken  v.  Southern  Pac.  R.  R.,  104  La.  160,  29  South. 
1.  These  facts  modify,  as  between  carriers  and  their  passengers, 
the  rigidity  of  the  rule  as  to  the  burden  of  proof  in  cases  of  this 
character. 

Fetter,  in  his  work  on  Carriers  of  Passengers  (480  et  seq.), 
after  referring  to  the  general  rule  as  to  the  burden  of  proof  in 
;damage  cases  for  personal  injuries  instituted  by  passengers 
against  railroad  companies  as  being  thrown  upon  the  latter,  says 
there  are  three  distinct  reasons  assigned  for  this  exception  in 
favor  of  passengers.  The  first  is  the  existence  of  a  contract  re- 
lation between  the  parties  with  the  resulting  duty  of  the  carrier 
to  exercise  the  highest  degree  of  practicable  care  and  skill  to 
transport  the  passenger  safely.  The  rule  requiring  the  highest 
degree  of  care,  etc.,  would  be  of  little  practical  value  if  it  were 
not  enforced  in  judicial  administration  by  a  correlative  rule  of 
evidence.  That  rule  is  that  when  an  injury  has  been  shown  to 
be  occasioned  by  a  defect  in  the  instrumentalities  of  transporta- 
tion, or  by  an  error  of  the  carrier,  or  his  servants,  in  operating 
them,  a  presumption  of  negligence  arises  against  the  carrier  suf- 
ficient to  take  the  case  to  the  jury.  The  second  reason  assigned 
is  that  there  must  be  reasonable  evidence  of  negligence.  But 
where  the  thing  is  shown  to  be  under  the  management  of  the  de- 
fendant or  his  servants,  and  the  accident  be  such  as  in  the  or- 
dinary course  of  things  does  not  happen,  if  those  who  have  the 
management  of  use  the  proper  care,  it  affords  reasonable  evi- 
dence in  the  absence  of  the  explanation  by  defendant  that  the  acci- 
dent arose  from  want  of  care. 

The  third  reason  assigned  is  that  from  the  very  nature  of 
things  the  means  of  proving  the  specific  facts  are  more  in  the 
power  of  the  carrier.  The  latter,  owning  the  property  and  con- 
trolling the  agencies,  is  presumed  to  have  peculiarly  within  his 
own  knowledge  the  cause  of  an  accident  which  he  might  be  in- 
terested to  withhold,  and  which  the  passenger  could  not  know 
and  might  be  himself  unable  to  prove. 

The  author  remarks  that  in  some  of  the  earlier  cases  on  the 
subject  it  was  held  that  the  mere  happening  of  an  accident  raises 
a  prima  facie  presumption  of  neglect,  and  throws  on  the  carrier 
the  onus  of  showing  that  it  did  not  exist,  but  this  view  is  now 
universally  abandoned. 

In  Chicago  City  R.  R.  Co.  ^^  Rood,  45  N.  E.  238,  163  HI. 
477,  54  Am.  St.  Rep.  478,  it  was  held  that : 
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"A  presumption  of  negligence  doels  not  follow  the  sirfiple  and 
unexplained  fact  of  an  injury  to  a  passenger  while  riding  on 
a  train,  but  the  cause,  or,  at  least,  the  nature  of  the  accident  re- 
sulting in  the  injury  must  be  shown,  for  it  is  upon  the  character 
or  nature  of  the  accident  that  a  presumption  of  negligence  must 
rest." 

Where  all  the  circumstances  surrounding  and  connected  with 
an  accident  are  before  the  court,  and  they  are  of  character  such 
as  withdraw  a  presumption  of  negligence  against  the  railroad 
company  (as  they  do  in  this  case)  it  should  not  be  held  responsi- 
ble. Ramos  Lumber  Co.  v,  Labarre,  40  South,  902,  116  La. 
559;  Aiken  v.  South.  Pac.  R.  R.,  104  La.  160,  29  South.  1. 

Appellant's  counsel  say  in  this  connection  appellee's  claim  is 
too  broadly  stated.  In  all  passenger  cases  it  is, held  that  plaintiff 
must  show  some  act  or  omission,  some  occurrence  in  or  about 
the  car  unusual  and  not  ordinarily  to  be  expected  in  the  course 
of  transportation,  before  the  burden  is  shifted  to  defendant  to 
explain  the  injury.  They  cite  Stockes  v,  Saltonstall,  13  Pet.  181, 
10  L.  Ed.  115;  Cincinnati  R.  R.  Co.  v.  South  Folk  Co.,  139  Fed. 
532,  71  C.  C.  A.  316,  1  L.  R.  A.  (N.  S.)  533;  Lincoln  Traction 
Co.  V,  Webb  (Neb.)  102  N.  W.  258;  Aiken  v.  South.  Pac,  104 
La.  163,  29  South.  1;  Gretzner  Case,  105  La.  266,  29  South, 
496;  Philips  Case,  106  La.  592,  31  South.  135;  Sharp  Case, 
111  La.  395,  35  South.  614,  100  Am.  St.  Rep.  488;  Black  v.  Rail- 
road, 37  N.  Y.  Supp.  831,  2  App.  Div.  387. 

In  the  case  before  us  the  injury  may  well  have  happened  by 
plaintiff's  being  mistaken  as  to  the  precise  time  and  circumstances 
under  which  she  was  injured.  That  she  may  have  risen  before 
the  car  had  come  to  a  dead  stop.  In  her  pleadings  she  alleges 
that  "she  is  70  years  of  age,  and  before  she  fully  got  on  her  feet 
the  car  moved  forward."  We  think  quite  likely  that,  instead  of 
moving  forward,  the  car,  after  she  arose,  finally  came  to  a  dead 
stop,  and  that,  having  had  her  limbs  made  stiff  by  being  so  long 
seated,  the  slightest  thing  was  apt  to  cause  her  to  fall. 

In  Aiken  v.  South.  Pac.  R.  R.,  this  court  said : 

"It  is  not  difficult  to  understand  how  a  passenger  just  rising 
from  his  feet,  *  *  *  or  one  who  having  just  arisen  should 
be  moving  forward,  *  *  *  might  be  thrown  from  his  bal- 
ance by  even  a  very  slight  blow,  and  that  from  a  special  state  of 
facts  personal  to  himself  with  which  the  parties  in  control  of  the 
boat  have  no  relation  and  no  knowledge  he  should  receive  in- 
jury." 

It  is  true  that  the  plaintiff's  son  says  he  did  not  leave  his  own 
seat  until  the  car  had  come  to  a  dead  stop,  but  he  and  the  con- 
ductor are  not  in  accord  on  that  point.  What  the  actual  cause  of 
the  accident  was  we  do  not  know.  The  actual  cause  set  up  has 
been  negatived  by  the  testimony.  Were  the  facts  such  as  plain- 
tiflF's  counsel  claim  them  to  have  been,  the  jury  should  have  ac- 
corded plaintiff  a  larger  amount  than  it  did.  The  verdict  was 
evidently  a  sympathetic  one.    Juries  cannot  be  sustained  in  in- 
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dulgingf*  in  sympathy  on  insufficient  evidence  at  the  expense  of 
other  persons.  We  are  of  the  opinion  that  the  verdict  of  the 
jury  and  the  judgment  of  the  court  therein  were  not  well 
grounded.  They  are  therefore  hereby  set  aside,  annulled,  avoided, 
and  reversed,  and  plaintiff's  demand  rejected  and  dismissed,  with 
costs  in  both  courts. 


Egan  v.  Old  Colony  St.  Ry.  Co. 

(Supreme  Judicial   Court  of  Massachusetts,  Norfolk,  April  2,  1907.) 

[80   N.    E.   Rep.   696.] 

Carriers — Street  Railroads — Contributory  Negligence.'*'  —  Where 
plaintiff,  on  boarding  a  street  car,  found  that  it  was  so  crowded  that 
passengers  were  standing  on  the  platform  and  running  board,  he  was 
not  negligent  as  a  matter  of  law  in  himself  taking  a  position  on  the 
running  board. 

Same — Negligence — Prima  Facie  Case.f — Plaintiff,  while  riding  on 
the  running  board  of  a  crowded  street  car,  was  violently  thrown 
against  a  passing  wagon,  and  injured,  by  the  rear  trucks  of  the  car 
turning  onto  a  switch  as  they  passed  over  it,  bringing  the  rear  part 
of  the  car  into  collision  with  the  wagon.  The  entire  management 
of  the  track  and  equipment  was  in  the  control  of  defendant,  and  it 
offered  no  evidence  either  of  its  supervision  and  care  of  the  track  or 
of  the  cause  of  the  derailment.  Held,  that  the  facts  were  sufficient 
to  warrant  an  inference  of  defendant's  negligence.    * 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  street  car  passenger  to  ride  on  the 
running  board,  see  foot-notes  appended  to  Verrone  v.  Rhode  Island 
Sub.  Ry.  Co.  (R.  I.),  21  R.  R.  R.  685,  44  Am.  &  Eng.  R.  Cas.,  N.  S., 
685;  foot-notes  appended  to  Abel  v,  Northampton  Traction  Co. 
(Pa.),  20  R.  R.  R.  80,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  80;  foot-notes 
appended  to  Mason  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  19  R.  R.  R- 
793,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  793;  Burns  v.  Johnstown  Pass. 
Ry.  Co.  (Pa.),  18  R.  R.  R.  605.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  605. 

fFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is 
injured,  see  foot-notes  appended  to  Chicago  Union  Traction  Co.  v. 
Mee  (111.),  21  R.  R.  R.  715,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  715; 
foot-notes  appended  to  Brown  v.  Yazoo  &  M.  N.  R.  Co.  (Miss.), 
21  R.  R.  R.  142,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  142;  foot-notes  ap- 
pended to  Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.),  21  R- 
R.  R.  132,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  132;  foot-note  appended  to 
Tilden  v.  Rhode  Island  Co.  (R.  I.),  20  R.  R.  R.  809,  43  Am.  &  Eng. 
R.  Cas.,  N.  S..  809;  Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  20  R. 
R.  R.  686,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  686;  Abel  v.  Northampton 
Traction  Co.  (Pa.),  20  R.  R.  R.  80,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  80; 
foot-notes  appended  to  Joyce  v.  Los  Angeles  Ry.  Co.  (Cal),  20 
R.  R.  R.  66,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  66;  Elgin,  etc.,  Trattion 
Co.  V.  Wilson  (111.),  20  R.  R.  R.  37,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  37. 
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Same — Care  Required.^: — A  street  railway  company  is  bound  to  ex- 
ercise, such  reasonable  dilij^ence  for  the  safety  of  passengers  as  the 
nature  of  its  business  demands. 

Exceptions  from  Superior  Court,  Norfolk  County;  Fredk. 
Lawton,  Judge. 

Action  by  Patrick  F.  Egan  against  the  Old  Colony  Street  Rail- 
way Company  for  injuries  to  plaintiff  while  a  passenger  on  de- 
fendant's street  car.  In  the  superior  court  a  verdict  was  directed 
for  defendant,  and  plaintiff  brings  exceptions.    Sustained. 

James  F.  Sweeney,  William  Sullivan  and  Howard  A.  Wilson, 
for  plaintiffs 
Asa  P.  French  and  Jas,  S.  Allen,  Jr.,  for  defendant. 

Braley,  J.  The  plaintiff's  intestate  at  the  time  of  the  accident 
was  being  transported  as  a  passenger  in  an  open  car  used  by  the 
defendant  in  the  operation  of  its  railway.  After  becoming  a 
passenger,  and  while  standing  on  the  running  board,  he  was 
injured  by  coming  in  contact  with  a  "box  wagon,"  which  was 
passing  through  the  street.  The  evidence  as  to  his  position  and 
conduct  was  given  by  fellow  passengers,  who  witnessed  the  ac- 
cident. Upon  this  testimony,  with  evidence  of  his  declarations 
^ven  by  his  daughter,  the  jury  could  have  found  that  upon  board- 
ing the  car  it  was  so  crowded  that  passengers  were  standing  on 
the  platform  and  running  board.  By  taking  the  place  where  he 
stood  when  injured,  it  cannot  under  such  conditions  be  said  as 
matter  of  law  that  he  was  negligent,  and  this  question  should 
have  been  submitted  to  the  jury.  Pomeroy  v.  Boston  &  Northern 
St.  Ry.,'  193  Mass.  — ,  79  N.  E.  764,  and  cases  there  cited.  The 
degree  of  care  which  the  defendant  was  required  to  exercise  has 
been  often  defined  as  such  reasonable  diligence  for  the  safety  of 
passengers  as  the  nature  of  its  business  demanded.  See  Dodge 
V.  Boston  &  Bangor  Steamship,  148  Mass.  207,  19  N.  E.  373,  2 
L.  R.  A.  83,  12  Am.  St.  Rep.  541 ;  Galligan  v.  Old  Colony  St. 
Ry.,  182  Mass.  211,  214,  215,  65  N.  E.  48;  Pomeroy  v.  Boston 
&  Northern  St.  Ry.,  ubi  supra.  Upon  this  question  the  evidence 
was  uncontroverted.  It  appears  that  as  the  car  was  running  on 
the  main  track,  it  came  to  a  switch  opening  into  a  track  which 
ran  into  a  side  street,  when  the  forward  truck  passed  safely  over, 
but  the  rear  truck  swivelled,  or  turned,  and  went  into  the  side 
track,  bringing  the  1-ear  part  of  the  car  into  collision  with  the  team, 
and  thus  causing  the  accident.  The  entire  management  of  track 
and  equipment  was  in  the  control  of  the  defendant.  It  was  con- 
tent to  remain  silent,  and  offered  no  evidence  either  of  its  super- 
vision and  care  of  the  track,  or  of  the  cause  of  the  derailment.    If 

tFor  the  authorities  in  this  series  on  the  subject  of  the  deg^ree  of 
care  required  of  street  railways  as  carriers  of  passenja^ers,  see  foot- 
notes appended  to  Whilt  v.  Pubh'c  Service  Corp.  (N.  J.).  21  R.  R.  R. 
423  44  Am.  &  Enj?.  R.  Cas.,  N.  S.,  423;  Verrone  v.  Rhode  Island 
^ub.  Ry.  Co.  (R.  I.),  21  R.  R.  R.  685,  44  Am.  &  Eng.  R.  Cas.,  N. 
"m  685.  « 
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it  could  have  shown  that  it  was  not  negligent,  either  in  the  con- 
struction or  maintenance  of  the  track,  or  running  of  the  car,  hav- 
ing rested  its  defense  on  the  testimony  put  in  by  the  plaintiflF, 
upon  proof  by  her  that  the  car  left  the  track,  there  was  evidence 
of  the  defendant's  failure  to  discharge  its  duty.  Pinney  v.  Hall, 
156  Mass.  225,  30  N.  E.  1016;  Feital  v.  Middlesex  Railroad,  109 
Mass.  398,  405,  12  Am.  Rep.  720.  The  jury,  to  whom  this  ques- 
tion also  should  have  been  submitted,  well  might  find  from  com- 
mon experience,  if  nothing  further  appeared,  that  unless  either 
the  track  or  the  car  was  defective,  it  would  not  have  been  de- 
railed. Feital  v.  Middlesex  Railroad,  ubi  supra:  Griffin  v, 
Boston  &  Albany  Railroad,  148  Mass.  143,  146,  19  N.  E.  166, 
1  L.  R.  A.  698,  12  Am.  St.  Rep.  526;  Savage  v,  Marlborough 
Street  Ry.,  186  Mass.  203,  71  N.  E.  531. 
Exceptions  sustained. 


Farrell  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Minnesota,   March   22,   1907.) 

[Ill  N.  W.  Rep;  388.] 

Carriers — Passengers — Reciprocal  Duties.* — The  duties  of  carriers 
and  passen^^ers  are  reciprocal.  Carriers  are  held  to  the  highest  de- 
srree  of  care  for  the  safety  of  passengers.  Passengers  are  held  to  the 
exercise  of  ordinary  diligence  to  protect  themselves. 

Same — Injury  to  Passengers.t — Railway  companies  are  required  to 
provide  means  of  access  to  and  egress  from  their  trains  and  stations 
which  may  be  used  without  danger.  Passengers  who  have  previously 
been  told  that  the  next  stop  will  be  at  the  station  at  which  they 
desire  to  leave  the  train  are  ordinarily  required,  when  the  train  stops, 
to  exercise  due  diligence  in  observing  the  surroundings,  in  order 
that  they  may  reasonably  determine  whether  the  train  has  arrived 
at  the  place  where  the  company  intended  them  to  alight. 

Same — Contributory  Negligence.f — If  the  surroundinjrs  and  indica- 
tions of  the  place  at  which  a  passenger  under  such   circumstances 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Tri-City  Ry.  Co.  v.  Gould  (111.),  21  R.  R.  R.  758,  44  Am.  &  Eng. 
R.  Cas.,  N.  S.,  758;  Moody  v.  Boston  &  M.  R.  R.  (Mass.).  21  R.  R. 
R.  752,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  752;  foOt-notes  appended  to 
St.  Louis,  etc.,  Ry.  Co.  v.  Hatch  (Tenn.),  20  R.  R.  R.  782,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,  782;  foot-notes  appended  to  Alton  Light  & 
Traction  Co.  v.  Oliver  (111.),  20  R.  R.  R.  33,  43  Am.  &  Eng.  R.  Cas., 
N.   a.  33. 

For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  a  passenger  for  his  own  protection,  see  foot-notes 
appended  to  Weaver  v.  Pennsylvania  R.  Co.  (Pa,),  21  R.  R.  R.  749, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  749;  Waller  v.  Wilmington  City  Ry. 
Co.  (Del.  Sup'r  Ct.).  21  R.  R.  R.  727,  44  Am.  &  Eng.  R.  Cas.,  X.  S., 
727;  foot-notes  appended  to  Interurban  Ry.  &  Term.  Co.  v.  Hancock 
(Ohio),  21  R.  R.  R.  439,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  439. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
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does  in  fact  alight  are  such  that  they  preclude  a  reasonable  belief 
on  his  part  that  he  is  >;etting  out  where  the  company  intended  him 
to  leave  the  train,  and  such  that  no  ordinarily  prudent  person,  pos- 
sessing average  sense  of  sight  and  using  it,  could  suppose  that  the 
train  had  arrived  at  the  place  of  his  intended  departure,  a  passenger 
who  notwithstanding  leaves  the  train  at  a  wrong  place,  and  is  hurt 
in  consequence,  is  prevented  by  his  own  negligence  from  recovering 
damages. 

Same.t — The  mere  fact  that  a  train  is  about  to  stop  at  a  railway 
junction,  in  accordance  with  statute,  does  not  justify  him  in  disre- 
garding the  appearance  of  the  actual  environment,  nor  in  concluding 
that  the  train  had  arrived  at  the  place  named  as  the  next  station. 

Samc-t — A  passenger  on  a  freight  train  was  told  by  the  conductor 
that  he  would  have  time  at  the  next  stop,  St.  Cloud,  to  go  from  the 
car  in  which  he  was  riding  for  his  own  pleasure  to  the  car  carrying 
his  live  stock.  Subsequently,  when  the  train  slackened  speed  to 
stop  at  a  junction,  across  the  river  from  St.  Cloud,  plaintiff,  hearing 
a  whistle,  jumped  off.  The  train  stopped.  While  he  was  getting 
into  his  own  car  a  sudden  lurch  threw  him  off  and  hurt  him.  He 
relied  only  on  what  the  conductor  told  him,  and  paid  absolutely  no 
attention  to  the  surroundings,  although  he  knew  he  was  on  a  high 
fill  near  a  cut  and  on  a  grade,  the  buildings  at  St.  Cloud  were  in 
plain  sight,  and  the  place  at  which  he  alighted  showed  that  it  was 
wholly  unused  for  the  departure  or  arrival  of  passengers.  It  is  held 
(1)  that  his  contributory  negligence  precluded  a  recovery  of  dam- 
ages; (2)  that  he  was  not  within  the  exceptions  to  the  ordinary  rule 
requiring  the  exercise  of  diligence  on  the  part  of  departing  passengers 
to  take  heed  of  the  physical  surroundings  in  cases  which  present  the 
alternative  of  getting  off  where  the  train  stops  or  of  being  carried 
beyond  the  passenger's  destination,  or  which  involve  emergency  or 
peril. 

(Syllabus  by  the  Court.) 

liabilities  of  a  carrier  of  passengers  with  respect  to  stopping  places, 
see  foot-notes  appended  to  Moody  v.  Boston  &  M.  R.  R.  (Mass.), 
21  R.  R.  R.  752,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  752;  foot-notes  ap- 
pended to  Thompson  v.  Gardner,  etc.,  Ry.  Co.  (Mass.),  21  R.  R.  R. 
480,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  480;  foot-notes  appended  to 
Fitch  V.  Central  R.  Co.  (N.  J.),  21  R.  R.  R.  475,  44  Am.  &  Eng.  R. 
Cas.,  N.  S.,  475. 

For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
neglijfence  of  passengers  in  alighting  from  cars  or  trains,  see  foot- 
notes appended  to  Chesapeake  &  O.  Ry.  Co.  v.  Harris  (Va.),  18 
R.  R.  R.  139,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  139. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  that  the  carrier  has  performed, 
or  will  perform,  its  duties  to  him,  see  foot-notes  appended  to  Tennes- 
see Cent.  R.  Co.  v.  Brasher's  Guardian  (Ky.),  21  R.  R.  R.  419,  44 
Am.  &  Eng.  R.  (:as.,  N.  S.,  419. 

For  the  authorities  in  this  series  oii  the  subject  of  the  duty  of  a 
passenger  to  look  out  for  damages,  see  foot-notes  appended  to  Waller 
V.  Wilmington  City  Ry.  Co.  (Del.  Sup'r  Ct),  21  R.  R.  R.  727,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  727;  foot-notes  appended  to  Illinois  Cent. 
R.  Co.  V,  Proctor  (Ky.),  18  R.  R.  R.  531,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  531. 
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Appeal  from  District  Court,  Mower  County;  Olin  B.  Lewis, 
Judge. 

Action  by  John  L.  Farrell  against  the  Great  Northern  Railway 
Company.  Verdict  for  plaintiff.  From  an  order  denying  a  mo- 
tion for  judgment  notwithstanding  the  verdict  or  a  new  trial,  de- 
fendant appeals.    Reversed. 

Plaintiff  and  respondent,  a  passenger  on  a  freight  train  of  de- 
fendant and  appellant,  for  his  own  pleasure  was  riding  in  a  stock 
car  with  his  brother-in-law.  At  a  station  about  12  miles  from 
the  place  of  accident,  at  about  6  o'clock  in  the  morning,  he  asked 
the  train  conductor  if  he  could  then  go  back  to  the  car  which 
carried  his  own  live  stock.  The  conductor  replied :  "You  won't 
have  time  here.  The  next  stop  will  be  at  St.  Cloud.  If  you  get 
out  as  soon  as  the  train  stops  you  will  have  plenty  of  time,  and 
if  you  don't  it  will  be  your  own  fault  and  not  ours."  The  train 
slackened  speed  as  it  approached  a  railway  junction  at  the  easterly 
end  of  the  bridge  over  the  river  ppposite  St.  Cloud.  Plaintiff  had 
no  personal  knowledge  of  the  locality.  Hearing  the  whistle,  and 
supposing  that  the  train  had  arrived  at  St.  Cloud,  he  "got  out 
onto  the  ground  waited  for  the  car  to  come  up."  The  train  after- 
wards came  to  a  full  stop.  While  climbing  into  his  car  he  was 
thrown  off  by  a  sudden  jerk  of  the  train,  and  suffered  the  dam- 
ages here  sought  to  be  recovered.  While  there  was  controversy 
as  to  how  dark  it  was,  he  testified  that  he  could  see  that  the  train 
was  on  a  high  fill  near  a  cut  and  on  a  grade  with  the  engine  sLx 
or  seven  cars  ahead  of  him;  that,  although  he  did  not  see  the 
bridge,  he  saw  the  buildings — which  were  in  fact  in  St.  Cloud— 
a  short  distance  away.  The  place  bore  no  indications  whatever 
of  ever  having  been  intended  to  be  used,  or  of  having  been  sued, 
for  the  arrival  or  departure  of  passengers.  It  differed  in  no  re- 
spect from  the  usual  appearance  of  an  ordinary  railway  crossing. 
In  substantially  his  own  language  he  relied  absolutely  upon  what 
the  conductor  had  told  him,  namely,  that  the  next  stop  would  be 
St.  Cloud.  He  paid  no  attention  whatever  to  whether  the  place 
at  which  he  got  off  was  St.  Cloud  or  not,  and  did  not  look  around 
to  see  if  there  were  any  platforms,  station  buildings,  switches, 
switch  targets,  or  side  tracks,  or  if  he  was  on  a  bridge  or  on  the 
prairie.  He  got  off ;  did  not  wait  to  see  whether  it  was  St.  Cloud 
or  not.  He  took  his  chances  that  it  was.  The  jury  returned  a 
verdict  for  $3,000.  Defendant  took  this  appeal  from  an  order 
denying  its  alternative  motion. 

iV/.  L,  Countryman  and  Geo,  H,  Reynolds;  for  appellant. 
Lovely  &  Dunn  and  Shepherd  &  Catherzvood,  for  respondent. 

Jaggard,  J.  (after  stating  the  facts).  The  only  assignments 
of  error  which  we  regard  as  essential  to  here  consider  are  those 
addressed  to  the  denial  by  the  trial  court  of  defendant's  motion 
for  judgment  notwithstanding  the  verdict,  based  on  the  conten- 
tion that  the  conceded  facts  showed  plaintiff  to  have  been  guilty 
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of  contributory  negligence  as  a  matter  of  law.  It  is  elementary, 
and  in  this  state  well  settled,  that  the  duties  of  carriers  and  pas- 
sengers are  reciprocal.  If  carriers  are  held  to  the  highest  degree 
of  care  for  the  safety  of  passengers,  passengers  ought  to  be  held 
to  the  exercise  of  ordinary  care  to  protect  themselves.  Mitchell, 
J.,  in  Butler  v.  Railway  Co.,  59  Minn.  135,  60  N.  W.  1090.  More 
specifically,  while  railroad  companies  as  a  general  rule  are  re- 
quired to  provide  means  of  access  to  and  egress  from  their  trains 
and  stations  which  can  be  used  without  danger,  a  passenger  who 
leaves  a  train  at  a  place  which  is  not  a  regular  station  is  held  to 
the  duty  of  exercising  diligence  in  observing  the  surroundings, 
in  order  that  he  may  reasonably  determine  whether  the  train  has 
arrived  at  the  place  where  the  company  intended  him  to  alight. 
He  must  take  the  responsibility  of  everyday  incidents  of  travel, 
including  the  stoppage  of  cars  required  by  statute  at  railway 
junctions,  and  must  govern  himself  accordingly,  even  if  he  has 
been  advised  by  the  conductor  that  the  next  stop  will  be  the 
place  at  which  the  passenger  expects  to  leave  the  train.  The 
mere  fact  that  the  train  stops  at  such  a  junction  does  not  justify 
him  in  concluding  that  it  is  at  the  place  of  his  intended  departure, 
nor  justify  him  in  disregarding  the  indications  of  the  actual  en- 
vironment that  the  train  had  not  arrived  at  such  place.  If  the 
surroundings  and  indications  of  the  place  at  which  a  passenger, 
after  such  notice  by  the  conductor,  does  in  fact  alight,  are  such 
that  they  preclude  a  reasonable  belief  on  his  part  that  he  is  getting 
out  where  the  company  intended  him  to  leave  the  train,  and  such 
that  no  ordinarily  prudent  person,  possessing  average  sense  of 
sight  and  using  it,  could  suppose  that  the  train  had  arrived  at 
that  place,  a  passenger  who,  notwithstanding,  leaves  the  train 
at  a  wrong  place,  and  is  hurt  in  consequence,  is  prevented  by 
his  own  contributory  negligence  from  recovering  damages. 

These  propostions  are  substantially  sustained  by  decisions  of 
other  courts.  Mitchell  v.  Grand  Trunk  Ry.  Co.,  51  Mich.  236,  16 
X.  W.  388,  47  Am.  Rep.  566;  Minock  v.  Detroit,  etc.,  Ry.  Co., 
97  Mich.  425.  56  N.  W.  780 ;  Davis  v.  Lehigh  V.  R.  Co.,  19  N. 
Y.  Supp.  516,  64  Hun,  692,  5  Am.  Neg.  Cases,  529;  Smith  v. 
Georgia,  etc.,  Ry.  Co.,  7  South.  119,  88  Ala.  538,  7  L.  R.  A.  323, 
16  Am.  St.  Rep.  63 ;  Richmond,  etc.,  Ry.  Co.  v.  Smith,  92  Ala. 
237,  9  South.  223 ;  East,  etc.,  Ry.  Co.  v.  Holmes,  97  Ala.  332, 
336,  12  South.  286.  And  see  Lewis  v,  London,  etc.,  Ry.  Co., 
L.  R.  9  Q.  B.  D.  66.  "Suppose,"  said  Piggott,  B.,  in  Bridges  v. 
Railway  Co.,  L.  R.  6  Q.  B.  377,  at  page  387,  "the  name  of  a 
landingplace  were  called  out  on  the  river  steamers  as  they  ap- 
proach it,  no  passenger  would  think  of  stepping  from  the  vessel 
without  seeing  for  himself  whether  he  could  safely  reach  the 
shore;  and  if  its  meaning  would  be  so  understood,  then  why  is  it 
to  have  a  different  meaning  applied  to  it  on  railways  ?"  In  the 
same  case,  at  page  396,  Bramwell,  B.,  said:  "Is  it  pretended  that 
if  the  train  were  stopped  so  that  the  passenger  carriage  was  just 
^'here  the  railway  was  over  an  arch,  and  where  there  was  no 
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parapet,  that  the  calling  out  would  be  an  invitation  to  the  pas- 
senger to  fling  himself  onto  the  road  or  the  stream  below? 
Surely  not."    A  curiously  similar  state  of  facts  was  considered  in 
Davis  V.  Railway  Company,  5  Am.  Neg.  Cases,  529.     A  train 
stopped  on  a  bridge  at  a  grade  crossing.     A  passenger,  under 
the  impression  that  his  station  had  been  reached,  stepped  off, 
fell  into  the  water,  and  was  drowned.    It  was  held  that  as  a  mat- 
ter of  law  his  contributory  negligence  precluded  a  recovery  of 
damages  by  his  administratrix.    The  fact  that  the  conclusion  of 
the  judges  in  Bridges  v.  Railway  Co.,  L.  R.  6  Q.  B.  377,  was  re- 
versed in  L.  R.  7  H.  L.  213,  with  respect  to  the  propriety  of 
submitting  the  question  of  the  negligence  of  the  railway  com- 
pany to  the  jury,  deprives  the  suggestions  which  we  have  quoted 
of  none  of  their  cogency  with  respect  to  the  contributory  negli- 
gence of  the  passenger.    .No  decision  of  this  state  determines  the 
immediate  question.    The  facts  in  Olson  v.  St.  P.  &  D.  Ry.  Co., 
45  Minn.  536,  48  N.  W.  445,  22  Am.  St.  Rea  749,  on  which  the 
plaintiff  relies,  are  similar  to  those  at  bar.    There,  however,  the 
plaintiff  was  about  to  enter  a  car  **with  the  knowledge  and  con- 
sent of  the  conductor,  who  must  have  known  of  the  situation,** 
and  in  reliance  upon  the  assurance  of  the  conductor  that  in  so 
doing  plaintiff  was  "perfectly  safe,  for  the  train  is  not  going  to 
stir  before  the  passenger  comes  up."    In  the  present  case  no  rail- 
road employee  knew  that  the  plaintiff  had  left  his  brother-in-law's 
car,  or  of  his  subsequent  movements.    They  certainly  gave  him 
no  specific  assurance  of  safety.     Neither  Butler  v.  St.  P.  &  D. 
Ry.  Co.,  59  Minn.  135,  60  N.  W.  1090,  nor  Jones  v.  Railway  Co., 
42  Minn.  183,  43  N.  W.  1114,  to  which  we  have  been  referred, 
is  in  point. 

The  application  of  these  principles  to  the  facts  in  the  instant 
case  permits  no  doubt  that  the  plaintiff  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence.  He  left  the  train  at  a  place 
as  unused  for  departure  of  passengers  from  either  freight  or 
passenger  trains  as  the  open  prairie,  the  brush,  the  timber,  or 
the  bridge  itself.  A  most  casual  vision  of  his  surroundings 
would  have  shown  him  that  he  had  not  reached  his  intended 
stopping  place.  His  own  testimony  shows  that  he  saw  at  a  little 
distance  the  city  at  which  the  conductor  told  him  the  train  would 
stop,  but  that  he  paid  absolutely  no  attention  to  the  environment, 
and  relied  entirely  upon  the  facts  that  a  whistle  had  been  blora 
and  the  speed  of  the  train  slackened.  It  is  significant  that  he  left 
the  train  before  it  had  stopped.  That  a  train  should  remain  some, 
if  not  a  long,  time  after  a  stop  following  the  call  of  the  next  sta- 
tion, has  been  held  to  be  an  essential  element  of  invitation  by 
a  carrier  to  alight.  S  English  Ruling  Cases,  560;  23  Irish  L. 
T.  &  Review,  ISO.  Here,  indeed,  the  conversation  by  the  plain- 
tiff with  the  conductor  was  not  identical  with  the  formal  and 
conventional  announcement  by  the  conductor  to  the  passengers 
of  a  coach  that  the  next  stop  will  be  a  named  station,  as  is  usually 
found  in  the  group  of  cases  commonly  referred  to  as  involving  an 
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'•invitation  to  alight."  It  was  little  more  than  a  friendly  colloquy. 
There  is,  moreover,  an  obvious  difference  in  the  significance  of 
the  stopping  of  a  passenger  and  of  a  freight  train.  It  is  reason- 
able that  a  passenger  should  be  held  to  the  knowledge  that  a 
passenger  train  makes  a  through  run,  stopping  at  junctions  and 
regular  stations,  while  a  freight  train  makes  a  broken  run,  stop- 
ping at  frequent  intervals,  and  irregularly,  at  places  not  stations 
nor  yards,  to  let  passenger  trains  go  by,  and  generally  for  con- 
venience of  traffic.  Per  contra,  it  is  undoubtedly  true  that  freight 
trains  often  stop  in  yards  and  other  places  at  which  passengers 
may  properly  get  off,  and  at  which  passenger  trains  do  not  stop, 
and  that  plaintiff  was  entitled  to  act  in  view  of  that  knowledge. 
Such  places,  however,  always  show,  as  this  place  did  not,  their 
use  for  that  purpose,  if  not  by  a  platform  or  depot,  by  lights, 
switches,  or  evidence  on  the  ground,  and  in  the  environment 
generally,  differentiating  it  from  the  usual  appearance  of  a  mere 
railway  crossing. 

Courts  have  recognized  an  exception  to  this  rule  as  to  con- 
tributory negligence,  where  a  passenger  is  under  reasonable  ap- 
prehension that,  if  he  does  not  alight  at  the  place  where  he  is 
(though  an  unsafe  or  an  unfit  one),  he  will  not  have  time  to 
alight  at  all.  In  such  a  case  he  may  be  justified  in  taking  the 
risk  of  alighting  as  best  he  can  at  that  place.  Webb's  Pollock  on 
Torts,  594.  The  exception,  however,  applies  only  to  cases  pre- 
senting the  alternative  of  getting  off  or  being  carried  beyond  the 
passenger's  destination.  See  Cockburn,  C.  J.>  i"  Rose  v.  N.  E. 
Ry.  Co.,  2  Exch.  Div.  248.  No  such  alternative  appears  in  the 
instant  case.  Plaintiff  was  confronted  by  no  analogous  emer- 
S:ency.  Indeed,  while  the  return  to  his  own  car  may  not  have 
been  wholly  disconnected  from  his  contract  of  transportation,  he 
had  gone  to  the  other  car  voluntarily,  without  request  from  the 
defendant,  for  a  purpose  wholly  foreign  to  it  and  entirely  for  his 
own  personal  pleasure. 

Another  exception  to  the  general  rule  has  also  been  recognized 
in  cases  involving  other  emergencies  or  peril.  In  Larson  v,  M. 
&  St.  L.  R.  R.  Co,,  85  Minn.  387,  88  N.  W.  994,  the  conductor 
not  only  called  the  name  of  the  next  station,  but  opened  the 
coach  doors.  The  car  windows  were  obscured,  so  that  persons 
unacquainted  with  the  local  surroundings  could  not  have  learned 
that  fact  until  outside  of  the  car.  Plaintiff,  a  passenger  with  her 
amis  filled  with  packages,  attempted  to  leave  the  train  at  a  rail- 
way junction  while  it  was  in  motion.  She  looked  down  on  the 
platform  and  its  steps  to  avoid  slipping  on  snow  and  ice.  It  was 
held  that  she  found  herself  in  a  position  of  peril  when  the  train 
commenced  to  move,  and  that  it  was  for  the  jury  to  determine 
whether  she  was  negligent  because,  when  frightened,  confused, 
and  dizzy,  she  may  not  have  acted  calmly  and  discreetly  by  re- 
turning to  the  car  or  sitting  upon  the  steps,  instead  of  throwing 
herself  free  of  the  cars  when  in  the  act  of  falling.  There  was 
no  analogous  emergency  nor  peril  in  the  case  at  bar. 
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The  conclusion  that  the  plaintiff's  conduct,  in  view  of  all  the 
considerations  referred  to,  constituted  contributory  negligence  as 
a  matter  of  law,  follows  of  necessity. 

Order  reversed. 


Arnold  v.  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  Jan.  9,  1907.     On  Rehearing,  Jan. 

23.  1907.) 

[66  Atl.  Rep.  60.] 

Carriers — Ejection  of  Passenger.* — Where  a  passenger  on  a  street 
car  line  presented  a  valid  transfer,  which  the  conductor  refused  to 
honor,  and,  as  the  passenger  refused  to  pay  fare,  ejected  him  from 
the  car,  he  was  entitled  to-  recover  damages  for  the  ejection;  it  not 
being  necessary  for  him  to  pay  his  fare,  and  then  resort  to  an  action 
to  recover  it  back. 

Same — Transfers. — Where  a  street  car  company,  according  to  its 
rules,  issues  transfers  from  and  to  certain  lines,  and  the  passenger 
presents  a  transfer  which  is  not  honored  by  the  conductor,  and  the 
passenger  is  ejected,  it  is  no  defense  to  an  action  for  the  ejection 
that  the  statute  does  not  require  the  issuance  of  a  transfer  between 
the  particular  lines  in  question. 

Same— Rules  of  Company. — In  an  action  by  a  passenger  against  a 
street  car  company  for  ejection  from  a  car  after  presentation  of  a 
proper  transfer,  it  appeared  that  a  rule  of  the  company  required  the 
giving  of  transfers  between  the  two  lines  in  question,  but  that  when 
the  rule  was  made  the  cars  on  the  two  lines  ran  in  such  directions 
that  the  point  of  intersection  was  other  than  the  intersecting  point 
at  the  time  of  the  ejection,  but  it  appeared  that  transfers  had  been 
habitually  given  at  the  new  intersection.  Held,  that  a  contention 
that,  under  the  circumstances,  the  rule  was  not  applicable,  and  no 
transfer  required,  was  without  merit. 

Same — ^Damages. — Where,  in  an  action  for  the  ejection  of  a  pas- 
senger from  a  street  car  after  he  had  presented  a  valid  transfer,  it 
appeared  that  plaintiff  had  previously  had  trouble  in  regard  to  trans- 
fers at  the  point  in  question,  and  had  been  assured  by  the  officers 
of  the  carrier  that  he  was  right  in  his  demands^  and  that  transfers 
should  be  honored,  a  verdict  for  $175  was  not  excessive. 

Exceptions  from  Superior  Court,  Providence  County. 

Action  by  Allen  J.  Arnold  against  the  Rhode  Island  Com- 
pany.    Verdict   for  plaintiff,  and  defendant  brings  exceptions 

*See  Texas  &  P.  Ry.  Co.  v.  Payne  (Tex.),  17  R.  R.  R.  89,  40  Am. 
&  Eng.  R.  Cas.,  N.  S.,  89  (where  carrier's  agent  wrongfully  refused 
to  indorse  return  ticket,  and  passenger  was  in  consequence  ejected 
from  train,  he  was  entitled  to  recover;  it  not  having  been  incumbent 
on  him  to  purchase  ticket  or  to  pay  fare);  Pennsylvan»a  Co.  v. 
Lenhart  (C.  C.  A.),  6  R.  R.  R.  847,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  847. 
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from  the  denial  of  its  motion  for  a  new  trial.    Exceptions  over- 
ruled. 

Argued  before  Douglas,  C.  J.,  and  Dubois,  BuovotTT,  John- 
son, and  Park  HURST,  J  J. 

William  /.  Brown,  for  plaintiff. 

Henry  W.  Hayes,  Frank  T.  Boston,  Lefferts  S.  Hoffman,  and 
Alonzo  R.  Williams,  for  defendant. 

Douglas,  C.  J.  This  is  an  action  of  trespass  on  the  case, 
brought  by  a  passenger  upon  one  of  the  street  cars  which  the 
defendant  operated  in  the  city  of  Providence,  to  recover  damages 
for  being  forcibly  ejected  from  the  car  by  the  defendant's  servant. 
The  plaintiff  presented  a  transfer  which  he  claimed  to  be  good, 
but  which  the  conductor  refused  to  accept  for  his  fare,  demand- 
ing a  further  cash  payment,  which  the  plaintiff  refused  to  pay. 
The  plaintiff  recovered  a  verdict  of  $175  in  the  superior  court, 
and  the  presiding  justice  refused  the  defendant's  motion  for  a 
new  trial  based  on  the  ground  that  the  verdict  was  contrary  to 
the  evidence,  and  that  the  amount  was  excessive.  The  excep- 
tions allege  error  in  the  denial  of  the  defendant's  motion  for  a 
new  trial,  and  in  certain  rulings  of  the  court  at  the  trial,  and  in 
the  charge. 

1.  The  first  question  raised  by  the  exceptions  is  whether  the 
form  of  action -is  correctly  chosen ;  the  defendant  contending  that, 
if  the  transfer  were  valid,  the  plaintiff  should  have  paid  the  fare 
demanded  and  resorted  to  an  action  of  assumpsit  to  recover  it 
back.  The  cases  which  are  cited  by  counsel,  however,  do  not 
support  this  proposition  to  its  full  extent.  Thus,  it  is  held,  in 
Norton  v.  Consolidated  Ry.  Co.,  63  Atl.  1087,  79  Conn.  109,  that 
a  passenger  who  is  aboard  a*  street  car  without  a  proper  transfer 
tidcet,  due  to  the  negligence  of  the  conductor  of  the  car  from' 
which  he  was  transferred,  is  entitled  to  sue  for  breach  of  con- 
tract for  failure  to  furnish  a  proper  ticket  and  recover  the  loss 
necessarily  following  therefrom,  but  he  cannot  refuse  to  pay  his 
fare,  and  to  forcibly  resist  being  expelled  from  thhe  car;  and 
where  he  does  so,  and  no  more  force  is  used  than  necessary  to 
remove  him  from  the  car,  he  can  only  recover  nominal  damages. 
The  case  is  supported  by  abundant  citations  from  many. jurisdic- 
tions, but  it  does  not  decide  the  issue  presented  to  us.  So,  in 
Bradshaw  v.  South  Bostpn  R.  Co.,  135  Mass.  407,  46  Am.  Rep. 
481 ;  Dixon  v.  N.  E.  R.  Co.,  179  Mass.  242,  60  N.  E.  581 ;  Kiley 
i\  Chicago  City  Ry.  Co.,  189  111.  384,  59  N.  E.  794,  52  L.  R.  A, 
626,  82  Am.  St.  Rep.  460;  Brown  v.  Rapid  Ry.  Co.,  134  Mich. 
591,  96  N.  W.  925 — ^the  passenger  did  not  present  a  ticket  which 
entitled  him  to  passage  in  the  car  in  which  he  was  traveling,  as 
the  plaintiff  in  the  case  at  bar  claims  that  he  did.  In  Monnier  v. 
N.  Y.  C.  &  H.  R.  R.  Co.,  175  N.  Y.  281,  67  N.  E.  569,  62  L.  R. 
A,  357,  96  Am.  St.  Rep.  619,  and  in  Crowlev  v.  Fitchburg  &  L. 
St.  Ry.  Co.,  185  Mass.  279,  70  N.  E.  56,  the  passenger  had  no 
ticket  at  all.     In  Western  Maryland  R.  Co.  v,  Schaun,  97  Md. 
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563,  SS  Atl.  701,  the  passenger  had  an  invalid  ticket,  and  in 
McGhee  &  Fink,  Rec'rs,  etc.,  v.  Reynolds,  117  Ala.  413,  23  South. 
68,  the  ticket  offered  was  void  on  its  face.  In  Hufford  v. 
Grand  Rapids  &  Indiana  Ry.  Co.,  53  Mich.  118,  18  N.  W.  580, 
in  the  opinion,  by  Chief  Justice  Cooley,  it  is  said :  "If  the  con- 
ductor, who  was  manager  of  the  train,  informed  him  that  for  any 
reason  the  ticket  was  one  he  could  not  receive,  a  contest  with  him 
over  it  must  generally  be  very  profitless,  and  therefore  unad- 
visable.  But  we  are  all  of  the  opinion  that,  if  the  plaintiff's 
ticket  was  apparently  good,  he  had  a  right  to  refuse  to  leave  the 
car." 

We  have  no  doubt  that  this  is  generally  understood  to  be  the 
law.  It  would  be  as  reasonable  to  require  the  company  to  carry 
a  man  who  refuses  to  pay  his  fare  and  sue  him  for  it  afterwards 
as  it  would  be  to  require  a  man  who  presents  the  proper  evidence 
that  he  has  paid  his  fare  to  pay  it  again  and  resort  to  his  action 
of  contract  to  recover  it.  If  the  passenger  is  entitled  to  his  trans- 
portation, and  presents  to  the  conductor  the  evidence  of  his  right 
which  the  company  has  established  for  that  purpose,  he  may  law- 
fully resist  expulsion  and  recover^  in  a  suitable  action  against 
the  company  for  damages  caused  6y  the  violence  of  its  servant 
In  Atchison,  etc.,  R.  R.  Co.  v,  Dickerson,  4  Kan.  App.  345,  354. 
45  Pac.  975,  978,  the  court  treated  a  similar  argument  to  the  one 
here  presented,  as  follows :  "It  is  also  contended  that  Dickerson 
could  have  escaped  the  humiliation  and  indignity  "by  paying  the 
excess,  and  then  his  measure  of  damages  would  be  10  cents;  that 
he  had  no  right  to  aggravate  the  damages  by  not  complying  with 
the  demand  of  the  conductor.  We  are  not  partial  to  a  rule  that 
would  require  a  person  to  submit  to  an  extortion  for  the  purpose 
of  relieving  the  extortioner  from  the  natural  consequences  of 
his  acts."  In  Jeffersonville  R.  Co.  v,  Rogers,  28  Ind.  1,  6,  92 
Am.  Dec.  276,  the  court  says:  "It  is  argued  that  the  utmost 
damages  recoverable  was  the  difference  between  the  two  rates  of 
fare,  IS  cents,  by  paying  which  all  other  inconvenience  and  dam- 
age would  have  been  avoided.  But  no  man  is  bound  to  submit 
to  even  a  trifling  extortion.  If  he  had  a  right  to  be  carried  for 
the  sum  tendered  to  the  conductor,  then  the  expulsion  was  purely 
wrongful,  and  for  the  consequences  thereof  the  defendant  was 
liable.  The  plaintiff  was  under  no  obligation  to  purchase  even 
for  a  trifle  the  right  which  was  already  his  own.  This  principle 
is  elementary."  In  N.  Y.,  Lake  Erie,  etc.,  R.  Co.  v.  Winter's 
Adm'r,  143  U.  S.  60,  73,  2  Sup.  Ct.  356,  36  L.  Ed.  71,  it  is  held 
that,  where  a  party  is  rightfully  on  a  car  or  train  as  a  passenger, 
he  has  a  right  to  refuse  to  be  ejected  from  it,  and  to  make  suffi- 
cient resistance  to  being  put  off  to  denote  that  he  was  being  re- 
moved by  compulsion  and  against  his  will;  and  the  fact  that 
under  such  circumstances  he  was  put  off  the  car  or  train  is  of 
itself  a  good  cause  of  action  against  the  company,  irrespective 
of  any  physical  injury  which  he  may  have  received.  See.  also. 
Murdock  v,  Boston  &  Albany  R.  Co.,  137  Mass.  293,  50  Am. 
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Rep.  307,  and  New  Jersey  Steamboat  Co.  v.  Brockett,  121  U.  S- 
637,  7  Sup.  Ct.  1039,  30  L.  Ed.  1049. 

2.  The  next  contention  is  that  the  statute  requiring  the  defend- 
ant corporation  to  give  transfers  between  its  lines  does  not  in 
terms  require  a  transfer,  such  as  the  plaintiff  had,  to  be  accepted 
on  the  car  on  which  he  offered  it,  and  that  therefore  a  rule  of  the 
company  making  such  a  transfer  valid  is  of  no  effect.  The  insuffi- 
ciency of  this  argument  is  apparent.  The  statute,  while  requiring 
certain  accommodations  from  the  company,  did  not  forbid  it  to 
grant  more  ample  ones  to  the  public.  If  the  transfer  offered 
by  the  plaintiff  was  good  for  passage  upon  the  car  where  he 
oflfered  it,  according  to  the  rule  and  practice  of  the  defendant,  it 
is  immaterial,  as  ruled  by  the  court  below,  whether  the  statute 
had  compelled  it  to  enact  such  a  rule  and  establish  stich  a  prac- 
tice. Its  obligation  to  the  public  had  been  established  by  its  own 
course  of  dealing,  and  so  had  become  binding  upon  it  by  its 
voluntary  act,  whether  it  exceeded  the  requirement  of  the  statute 
or  not.  The  statute  imposed  upon  the  defendant  the  duty  of 
giving  transfers.  The  plaintiff  had  paid  for  passage  along  Brook 
street  to  Waterman,  and  thence  along  Waterman  by  either' line 
passing  that  corner  going  east.  The  company  had  adopted  a 
certain  voucher  to  be  presented  to  its  conductors  by  a  passenger, 
like  the  plaintiff,  who  claimed  the  right  to  ride  on  the  Butler 
avenue  line  by  transfer  from  another  car.  The  company  was 
therefore  bound  to  see  that  its  conductor  accepted  and  honored 
the  voucher  which  it  had  provided  for  that  purpose.  The  lan- 
guage or  marks  on  the  transfer  card  were  nothing  to  the  plaintiff 
so-  long*  as  it  was  the  card  which  the  defendant's  rule  made  good 
for  him  to  show  on  the  car  to  which  he  transferred. 

In  order  to  understand  the  evidence  in  the  case,  it  is  necessary 
to  know  that  Waterman  and  Angell  streets  between  Prospect 
street  and  Wayland  avenue  run  east  and  west,  substantially 
parallel  to  each  other,  Angell  street  lying  to  the  north  of 
Waterman ;  and  that  Brook  street  runs  north  and  south, 
crossing  Angell  street  at  right  angles.  At  the  time  to 
which  the  case  relates  the  Dyer  avenue  line,  after  crossing  Brook 
street,  ran  easterly  on  Waterman  street  to  Wayland  avenue,, 
thence  northerly  to  Angell  street,  thence  easterly  to  Butler 
avenue,  thence  northerly  to  Blackstone  boulevard,  and  along 
Blackstone  boulevard  to  the  entrance  of  Swan  Point  Cemetery. 
The  Elmgrove  avenue  line  ran  over  the  same  route  to  Angell 
street,  thence  westerly  on  Angell  street  to  Elmgrove  avenue,  and 
thence  northerly  on  Elmgrove  avenue  to  its  termination.  About 
half  past  6  p.  m.,  June  14,  1905,  the  plaintiff,  who  wished  to 
fifo  from  his  place  of  business  on  Brook  street  to  his  home  on 
Elmgrove  avenue,  boarded  a  Brook  street  car  going  north  on 
Brook  street.  He  paid  his  fare,  and  asked  for  and  received  a 
transfer  to  the*  Elmgrove  avenue  line.  When  he  reached  the 
comer  of  Waterman  street  and  Brook,  the  Elmgrove  avenue  car 
had  passed  by,  and  he  boarded  the  next  car  going  east  on  Water- 
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man    street,    which  was  a  Dyer   avenue   and    Swan   Point  car. 
When  the  plaintiff's  fare  was  demanded  by  the  conductor,  he 
tendered  the  said  transfer,  which  the  conductor  refused  to  accept, 
upon  the  ground  that  it  was  not  good  upon  that  line.    After 
some  conversation,  in  which  the  plaintiff  informed  the  conductor 
that  he  had  been  assured  by  Mr.  Potter,  the  general  superintend- 
ent of  transportation,  that  such  transfers  were  good  on  that  line, 
and  in  which  he  requested  the  conductor  to  take  from  his  pocket 
the  printed  regulations  of  the  company,  which  directed  him  to 
receive  such  transfers  upon  that  line,  the  conductor  persisted  in 
refusing  the  transfer,  insisted  that  the  plaintiff  must  pay  his  fare, 
or  he  would  put  him  off  the  car;  and  thereupon,  the  plaintiff 
refusing  to  pay  his  fare,  the  conductor  stopped  the  car,  and  with 
the  assistance  of  the  motorman  removed  the  plaintiff  from  the 
car,  using  such  force  as  was  necessary.     There  was  no  contra- 
diction of  this  evidence,  the  defendant  calling  no  witnesses.    The 
plaintiff  accepted  the  burden  of  showing  that  the  transfer  which 
he  offered  was  valid.    To  prove  this  he  introduced  a  rule  of  the 
company  for  the  guidance  of  its  conductors,  as  follows:  "Dyer 
Avenue  and  Butler  Avenue  Line.    On  east  bound  trips  conduct- 
ors   will  honor  transfers    punched    for  Butler  Ave.,   Elmgrove 
Ave.,  or  Red  Bridge,  E.,  in  accordance  with  the  general  rules 
and  time  limit,  telling  the  passengers  how  far  you  go  on  Angel! 
street."     It  appeared  also  in  evidence  that,  some  time  previous 
to  the  occurrences  to  which  this  action  relates,  a  change  had  been 
made  in  the  direction  in  which  these  lines  of  cars  were  run  on 
Waterman  and  Angell  streets.     When  this  rule  was  printed,  it 
was  the  custom  for  the  Dyer  avenue,  Elmgrove  avenue,  and  Red 
Bridge  lines  of  cars  to  run  easterly  on  Angell  street  and  to  re- 
turn westerly  on  Waterman  street,  instead  of  running  easteriy 
on  Waterman  street  and  returning  westerly  on  Angell  street,  as 
they  did  at  the  time  in  questi6n.    It  was  seriously  urged  that  this 
rule  could  have  no  application  to  the  state  of  affairs  existing  after 
the  change  of  direction,  although  the  testimony  was  overwhelm- 
ing that  the  rule  still  continued  in  force  and  operation,  simply 
making  the  transfer  point  from  Brook  street  the  comer  of  WatCN 
man  street,  instead  of  the  corner  of  Angell  street,  and  reversing 
the  change  to  passengers  changing  to  Brook  street.    The  new 
point  of  intersection  became,  of  necessity,  the  point  of  transfer, 
and  the  rule  applied  as  before. 

In  further  support  of  the  validity  of  his  transfer,  the  plaintiff 
testified  that  on  two  occasions  previous  to  the  14th  day  of  June, 
1905,  the  last  time  some  six  or  eight  weeks  before  that  date,  the 
Dyer  avenue  conductor  had  refused  to  accept  from  the  plaintiff 
a  transfer  from  the  Brook  street  line  to  the  Elmgrove  avenue 
line ;  that  on  each  occasion  the  plaintiff  had  paid  his  fare  and 
reported  the  circumstances  to  Albert  E.  Potter,  who  was  then 
the  superintendent  of  transportation  of  the  defendant  company, 
and  who  had  charge  of  all  conductors  and  motormen  and  issued 
all  instructions  and  rules  of  government  for  the  lines  of  the  com- 
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pany;  that  on  these  occasions  his  fare  was  refunded,  and  he 
was  told  by  Mr.  Potter  that,  under  the  rules  of  the  company,  an 
Elmgrove  avenue  transfer  from  Brook  street  was  good  on  a 
Dyer  avenue  car.  This  evidence  was  corroborated  by  Mr.  Potter, 
who  was  called  by  the  plaintiff,  and  also  by  Roscoe  E.  Anderson, 
chief  clerk  of  the  transportation  department  of  the  defendant, 
who  also  assented  to  the  existence  and  application  of  the  gen- 
eral rule  quoted  above.  The  objections  which  are  made  and 
urged  to  the  admission  of  evidence  during  the  trial,  and  the  ob- 
jection to  the  charge,  relate  to  this  testimony.  They  are  not 
strenuously  relied  upon  before  us,  and  an  exhaustive  examina- 
tion  of  the  specific  objections  does  not  show  us  that  any  sub- 
stantial error  was  committed  in  the  admission  of  the  questions 
to  which  they  relate,  or  in  the  comments  thereon  in  the  charge. 

3.  The  final  ground  of  exception  is  that  the  damages  assessed 
were  excessive.  Considering  all  the  facts  of  the  case,  we  do  not 
think  so.  The  plaintiff  had  submitted  to  the  impositions  prac- 
ticed upon  him  by  the  servants  of  the  defendant  until  forbearance 
had  ceased  to  be  a  virtue.  In  each  preceding  case  he  had  been 
assured  by  the  managing  officers  of  the  road  that  he  was  right 
in  his  demands,  and  that  the  rule  which  he  was  informed  was  in 
operation  should  be  observed.  Nothing  less  than  substantial 
damages  would  seem  likely  to  compel  the  company  to  see  that 
its  regulations  should  be  obeyed  by  its  servants.  The  plaintiff's 
counsel  has  cited  a  number  of  cases  in  which  larger  verdicts  have 
been  sustained  in  no  more  aggravated  cases.  Among  them  are 
Finch  V.  No.  Pac.  R.  Co.,  47  Minn.  36,  49  N.  W.  329 ;  Chicago, 
etc.,  R  Co.  V.  Holdridge,  118  Ind.  281,  20  N.  E.  837;  Harden- 
bergh  v.  St.  Paul,  etc.,  Ry.  Co.,  41  Minn.  200,  42  N.  E.  933 ; 
Lake  Shore,  etc.,  R.  Co.  v.  Teed,  14  Ohio  Cir.  Ct.  355,  6  O.  C. 
D.  339. 

Our  conclusion,  upon  the  whole  case,  is  that  the  exceptions 
must  be  overruled,  and  the  cause  remanded  to  the  superior  court 
for  judgment  on  the  verdict,  and  it  is  so  ordered. 

On  Rehearing. 

Pur  Curiam.  The  opinion  of  Judge  Brayton  in  Hagan  v. 
Prov.  &  Wor.  R.  R.  Co.,  3  R.  I.  88,  62  Am.  Dec.  377,  approved 
in  Staples  v.  Schmid,  18  R.  I.  232,  26  Atl.  193,  19  L.  R.  A.- 824, 
and  in  Vogel  v.  McAuliff,  18  R.  I.  796,  31  Atl.  1,  holds  that 
punitive  damages  are  not  allowable  in  a  suit  based  on  the  tort 
of  a  servant^  unless'  the  principal  participates  in  or  approves  the 
servant's  act.  In  the  case  at  bar,  the  offense  had  been  twice 
before  threatened  by  servants  of  the  defendant,  and  the  plaintiff 
had  notified  the  defendant  of  these  occurrences.  The  final  as- 
sault, for  which  this  action  was  brought,  may  well  be  considered 
^/^  growing  out  of  the  defendant's  neglect  to  take  measures  to 
insure  the  observance  of  its  rule  after  warning  that  it  had  been 
repeatedly  disregarded.  We  cannot  say  that,  in  these  circum- 
stances, the  jury  erred  in  making  the  damages  sufficiently  large 
to  punish  the  principal  for  this  neglect. 

The  petition  for  reargument  is  denied. 
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(Supreme  Court  of  North   Carolina,  April   3,  1907.) 

[56  S.  E.  Rep.  932.] 

Justices  of  the  Peace — Pleading — ^Amendment. — Revisal  1905,  § 
1467,  provides  that  no  process  or  other  proceeding  before  a  justice 
shall  be  quashed  for  the  want  of  form;  and  that  the  court  in  which 
any  such  action  shall  be  pending  shall  have  power  to  amend  any 
warrant,  process,  etc.,  either  in  form  or  substance,  for  the  furtherance 
of  justice.  In  an  action  in  a  justice's  court  to  recover  the  penalty 
for  the  failure  to  transport  freight  within  a  reasonable  time,  as 
allowed  by  Revisal  1905,  §  2632,  the  warrant  and  comolaint  simply 
alleged  that  the  claim  was  "due  by  penalty."  Held,  that  an  amend- 
ment to  show  the  section  of  the  Code  under  which  the  penalty  was 
claimed  was  improperly  allowed. 

Carriers — Carriage  of  Goods — Regulation — ^Time  for  Shipment- 
Police  Power.* — Revisal  1905,  §  2632,  declares  that  it  shall  be  unlaw- 
ful for  any  railroad  company  to  neglect  to  transport  within  a  reason- 
able time  any  goods  received  for  shipment  and  billed  to  or  from  any 
place  in  the  state,  unless  otherwise  agreed  between  the  parties  or 
unless  the  same  be  destroyed,  under  a  penalty.  It  is  further  provided 
that  the  company  shall  be  deemed  to  have  transported  the  goods  in 
a  reasonable  time  if  it  has  done  so  within  the  ordinary  time  required 
for  such  transportation,  and  that  a  delay  of  two  days  at  the  initial 
point,  and  48  hours  at  one  intermediate  point  for  each  100  miles  or 
fraction  over  which  goods  are  to  be  transported,  shall  be  held  to  be 
prima  facie  reasonable,  and  a  failure  to  transport  within  such  time 
shall  be  held  prima  facie  unreasonable.  Held,  that  the  statute  was 
a  legitimate  exercise  of  the  police  power  of  the  state,  and  reasonable 
in  its  provisions. 

Carriers — Carriage  of  Goods — Actions  for  Delay — Aggrieved  Party. 
— Revisal  1905,  §  2632,  declares  that  it  shall  be  unlawful  for  any  rail- 
road company  to  neglect  to  transport  freight  within  a  reasonable  time 
to  or  from  any  place  in  the  state,  and  for  a  violation  of  the  duty 
imposed  a  penalty  is  given  "to  the  party  aggrieved."  In  an  action  to 
recover  the  penalty  by  the  consignors  of  a  shipment  of  hay,  one  of 

♦For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  statutes  prescribing  penalties  to  compel  carriers  to  per- 
form their  duties  to  the  public,  see  foot-notes  appended  to  American 
Express  Co.  v.  Southern  Ind.  Express  Co.  (Ind.),  21  R.  R.  R.  425. 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  425;  State  v.  Great  Nt)r.  Ry.  Co. 
(Wash.),  21  R.  R.  R.  184,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  184. 

For  the  authorities  in  this  series  on  the  subject  of  the  police 
powers  of  a  state  over  railroad  companies,  see  foot-notes  appended 
to  State  V.  Great  Nor.  Ry.  Co.  (Wash.),  21  R.  R.  R.  184,  44  Am.  & 
Eng.  R.  Cas.,  N.  S..  184;  McGuire  v.  Chicago,  etc.,  R.  Co.  (Iowa). 
21  R.  R.  R.  390.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  390;  foot-notes  ap- 
pended to  Southern  Ry.  Co,  v.  State  (Ga.),  20  R.  R.  R.  475,  43  Am. 
&  Eng.  R.  Cas.,  N.  S..  475. 
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the  plaintiffs   testified  that  the  consiRnees,  and  not  the  consignors, 
were  the  parties   aRRrieved,   within   the    statute,   and   that   the   con- 
sififnors  were  without  right  to  sue  for  the  delay. 
Clark,  C.  J.,  dissenting  in  part. 

Appeal  from  Superior  Court,  New  Hanover  County;  E.  B. 
Jones,  Judge. 

Action  by  B.  O.  Stone  &  Co.  against  the  Atlantic  Coast  Line 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed,  and  judgment  directed. 

This  was  an  action  prosecuted  by  the  plaintiffs  for  the  recovery 
of  the  penalty  incurred  by  defendant  for  failure  to  transport 
freight  within  a  reasonable  time,  pursuant  to  section  2632,  Re- 
visal  1905.  The  action  was  instituted  in  a  justice's  court,  and 
brought  by  appeal  in  the  superior  court  of  New  Hanover.  The 
plaintiffs  introduced  a  bill  of  lading  issued  by  defendant  at  Wil- 
mington, N.  C,  showing  shipment  by  Stone  &  Co.  to  Williamson 
&  Brown  Sand  &  Lumber  Co.,  at  Cerro  Gordo,  N.  C,  for  one 
car  load  of  hay.  B.  O.  Stone,  one  of  the  plaintiffs,  testified: 
"Cerro  Gordo  is  on  the  line  of  Atlantic  Coast  Line  Railroad 
Company,  and  about  90  miles  from  Wilmington.  We  shipped 
this  car  of  hay  April  20,  1906,  to  Williamson  &  Brown  Sand  & 
Lumber  Company.  They  were  anxious  for  the  hay.  In  con- 
sequence of  information,  I  went  to  the  Atlantic  Coast  Line  Rail- 
road depot  and  made  inquiry  of  Mr.  Graham,  chief  clerk  to  local 
freight  agent.  I  was  referred  by  him  to  freight  agent.  He  said 
that  he  had  looked  up  this  car,  and  found  it  in  the  yard ;  it  was 
out  of  repair  and  would  have  to  be  repaired,  and  he  would  en- 
deavor to  get  it  off  next  day.  This  was  May  10,  1906.  *  *  *" 
The  Williamson  &  Brown  Sand  &  Lumber  Company  paid  Stone 
&  Co.  in  full  for  the  hay  after  delivery.  There  was  no  other 
evidence.  Defendant  moved  for  judgment  of  nonsuit.  Motion 
denied.  Defendant  excepted.  The  court  instructed  the  jury  t6 
find  for  plaintiffs,  explaining  to  them  the  method  of  calculating 
the  number  of  days  for  which  plaintiffs  were  entitled  to  recover. 
Defendant  excepted.    Judgment  and  appeal. 

Davis  6r  Davis,  for  appellant. 
Thos.  D.  Meares,  Jr.,  for  appellee. 

Conner,  J.  (^her  stating  the  case).  The  motion  for  judgment 
of  nonsuit  entitles  the  defendant  to  urge  in  this  court  any  view 
of  the  plaintiff's  testimony  which  involves  his  right  to  maintain 
the  action.  It  was  therefore  open  to  defendant  to  insist  in  this 
court,  as^  it  does  in  the  well-considered  and  interesting  brief  of 
counsel,  (1)  that  the  statute,  upon  the  provisions  of  which  this 
action  is  based,  is  invalid  for  the  reasons  assigned ;  (2)  that,  if 
valid,  the  plaintiffs  do  not  bring  themselves  within  its  terms. 
Other  questions  are  raised  by  exceptions  to  rulings  of  his  honor 
during  the  trial.  These  we  do  not  deem  it  necessary  to  discuss, 
as,  in  our  opinion,  the  appeal  must  be  disposed  of  upon  the  motion 
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for  judgment  of  nonsuit.     It  may  not  be  improper,  however,  to 
say  that  we  think  his  honor  had  the  power,  and  properly  exercised 
it,  to  allow  the  amendment   to   the   warrant.    Revisal    1905,  § 
1467.     The  original   warrant  was  defective  in   that  it   neither 
stated  the  facts  upon  which  the  penalty  was  alleged  to  have  ac- 
crued, nor  made  any  reference  to  the  statute.     To  simply  say 
that  the  amount  claimed  is  "due  by  penalty"  is  insufficient    The 
complaint  was  in  the  same  language.     Scroter  v.  Harrington,  8 
N.  C.  192 ;  Wright  v.  Wheeler,  30  N.  C.  184.     The  complaint, 
which  in  the  justice's  court  may  be  oral,  should,  at  least,  inform 
the  defendant  what  omission  of  duty  he  is  charged  with  or  under 
what  statute  the  penalty  is  claimed.    The  defendant  insists  that 
the  statute  is  invalid  because  it  is  not  within  the  police  power 
vested  in  the  Legislature.    It  concedes  that  this  court  has  recog- 
nized the  validity  of  similar  statutes  imposing  penalties  upon 
common  carriers  for  failing  to  perform  their  public  duty,  but 
says  that  the  question  was  not  considered,  and  that  in  the  last 
case  (Walker  v.  Railroad,  137  N.  C.  168,  49  S.  E.  84)  the  refer- 
ence  to  it  was  obiter.    In  Branch  v.  Railroad,  77  N.  C.  347,  being 
the  first  case  in  this  court  in  which  an  action  was  brought  to 
recover  a  penalty  for  failing  to  ship  goods,  Rodman,  J.,  discusses 
the  validity  of  the  statute,  and  holds  that  it  is  clearly  within  the 
police  power — citing  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
77,    This  case  was  followed  in  Katzenstein's  Case,  84  N.  C.  694 ; 
Keeter's  Case,  86  N.  C.  348;  Whitehead's  Case,  87  N.  C.  260; 
McGowan's  Case,  95  N.  C.  417;  and  Walker  v.  Railroad,  137 
N.  C.  168,  49  S.  E.  84,  and  many  others.    The  validity  of  such 
legislation    has   been    uniformly  sustained  in    state  and    federal 
courts,  and  Mr.  Rose,  in  his  exhaustive  note  to  Munn's  Case, 
says  that  the  question  is  "too  well  settled  to  be  longer  the  subject 
of  controversy."    Notes,  vols.  9-26.    That  certain  expressions  in 
the  opinion  in  that  case  have  been  criticised,  and  to  some  extent 
modified,  is  conceded,  but  the  fundamental  principle  upon  which 
the  power  of  the  state  to  regulate  the  conduct  of  all  public  senr- 
ice  corporations  in  the  discharge  of  their  duties,  and  prescribe 
penalties  for  failure  to  discharge  them,  is  founded,  is  not  only 
unshaken,  but  more  firmly  established,  by  each  declaration  of  the 
courts.     Freund,  Police  Power,  discusses  the  question  in  all  of 
its  aspects.     Defendant  insists  that  conceding  the  power  to  rest 
in  the  state,  the  statute  (Revisal  1905,  §  2632)  imposes  unrea- 
sonable burdens  on  the  carrier,  and  urges  upon  our  attention  the 
case  of  H.  &  T.  C.  Ry.  v.  Mayes,  201  U.  S.  321,  26  Sup.  Ct.  491, 
50  L.  Ed.  772.    We  think  that  counsel  inadvertently  fail  to  note 
the  distinction  between  the  statute  there  under  discussion  and 
that  under  which  this  action  is  prosecuted. 

The  point  upon  which  the  decision  of  that  case  rested  was  that 
the  statute  "when  applied  to  interstate  commerce  was  void  as  a 
violation  of  the  commerce  clause  of  the  federal  Constitution." 
It  is  true  that  Justice  Brown  says  that  the  statute  upon  which  the 
action  is  brought  "is  not  far  from  the  line  of  police  regulation," 
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and  expresses  the  opinion  that  it  falls  on  the  "wrong  side''  of  the 
line.  The  decision  is  confined  to  its  interference  with  interstate 
commerce.  There  the  stock  was  shipped  from  a  point  in  Texas 
to  Red  Rock,  Okl.  It  may  be  that  if  the  court  was  called  upon 
to  pass  upon  the  validity  of  the  statute  as  a  police  regulation,  it 
would  have  held  that  by  giving  to  it  a  "reasonable  construction/' 
thereby  avoiding  the  difficulties  and  hardships  pointed  out,  it 
would  have  been  upheld,  as  this  court  did  in  Whitehead  v.  R.  R., 
S7  N.  C.  255.  However  this  may  be,  the  statute  under  which 
this  action  is  brought  does  not  impose  any  "hard  and  fast  rule" 
on  the  carrier.  It  has  always  been  the  common-law  duty  of  a 
carrier  to  receive  and  safely  transport  and  deliver,  within  a  rea- 
sonable time,  all  freight  tendered  it  for  that  purpose  at  a  proper 
time  and  place  and  in  proper  condition.  In  respect  to  the  safe 
delivery,  it  is  an  insurer  except  "against  the  acts  of  God  and  the 
King's  enemy";  but  as  to  the  time  of  delivery,  the  measure  of 
liability  is  defined  to  be  "reasonable."  Boner  v.  Steamboat  Co., 
46  N.  C.  211 ;  Foard  v.  Railroad,  53  N.  C.  238,  78  Am.  Dec.  277 ; 

Alexandre  v.  Railroad,  143  N.  C. ,  56  S.  E.  697.    The  latest 

work  on  the  subject  says:  "The  general  rule  in  reference  to  the 
liability  of  a  carrier  for  delay  in  the  transportation  and  delivery 
of  goods  is  that  it  is  required  to  exercise  due  care  and  diligence 
to  guard  against  delay  and  to  forward  the  goods  to  their  destina- 
tion with  all  convenient  dispatch  and  deliver  them  promptly." 
Moore  on  Carriers,  238.  Another  author  of  standard  authority 
states  the  rule  with  the  additional  words  "with  such  suitable  and 
suflScient  means  as  he  is  required  to  provide  for  his  business, 
which  is  commonly  defined  as  a  reasonable  time.  This  duty  to 
carry  within  a  reasonable  time  is  one  ingrafted,  by  the  law,  upon 
the  principal  contract,  which  is  to  carry  safely."  2  Hutchinson, 
Carriers  (3d  Ed.),  §  651.  In  the  next  succeeding  section  some 
of  the  factors  and  conditions  which  may  be  taken  into  considera- 
tion in  ascertaining  what,  in  any  case,  is  a  reasonable  time  are 
pointed  out,  and  in  other  sections  such  conditions  and  circum- 
stances as  will  excuse  delay — citing  a  number  of  decided  cases. 
Such  being  the  common-law  duty  of  the  carrier,  does  the  statute 
in  this  respect  make  any  change  in  regard  to  it?  The  language 
is:  "It  shall  be  unlawful  for  any  railroad  company,  steamboat 
company,  express  company,  or  other  transportation  company 
doing  business  in  this  state  to  omit  or  neglect  to  transport,  within 
a  reasonable  time,  any  goods,  etc.,  received  by  it  for  shipment 
and  billed  to  or  from  any  place  in  the  state  of  North  Carolina, 
unless  otherwise  agreed  upon,  or  unless  the  same  be  burned, 
stolen  or  otherwise  destroyed,  etc."  For  a  violation  of  the  duty 
imposed  a  penalty  is  given  to  "the  party  aggrieved."  It  is  fur- 
ther provided :  "In  reckoning  what  is  reasonable  time  for  such 
transportation,  it  shall  be  considered  that  such  transportation 
company  has  transported  freight  within  a  reasonable  time,  if  it 
has  done  so  in  the  ordinary  time  required  for  transporting  such 
articles  of  freight  between  the  receiving  and  shipping  station; 
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and  a  delay  of  two  days  at  the  initial  point  and  48  hours  at  one 
intermediate  point  for  each  100  miles  of  distance^  or  fractions 
thereof,  over  which  said  freight  is  to  be  transported,  shall  not  be 
charged  against  such  transportation  company  as  unreasonable, 
and  shall  be  held  to  be  prima  facie  reasonable,  and  a  failure  to 
transport  within  such  time  shall  be  held  prima  facie  unrea- 
sonable." 

As  we  have  seen,  the  duty  imposed  by  the  statute  to  transport 
within  a  reasonable  time  is  but  declaratory  of  the  common  law, 
and  the  definition  of  reasonable  time  as  ''the  ordinary  time  re- 
quired,  etc.,"  does  not  shorten  the  time  because  the  "ordinary 
time"  within  which  an  act  is  to  be  done  is  "the  regular,  cus- 
tomary, usual"  time  (21  Ahl  &  Eng.  Enc.  1007),  and  is  synony- 
mous   with    "reasonable    time,"  being    "as  soon  as    the   party 
conveniently  could."     Murry  v.  Smith,  8  N.  C.  41.     Two  days 
are  allowed  or  "shall  not"  be  charged  at  the  "initial  point,"  and 
"48  hours  at  each  intermediate  point  for  each  100  miles  or  frac- 
tion thereof."    To  this  extent  the  statute  lowers  the  standard  of 
duty  because  it  is  by  no  means  clear  that  so  much  time  would 
be  given,  under  all  circumstances,  as  reasonable.    The  last  sen- 
tence in  the  statute  is  not  very  clear — "and  a  failure  to  transport 
within  such  time  shall  be  held  prima  facie  unreasonable."    These 
words  cannot  refer  to  time  which  "shall  not  be  charged,"  because 
to   do   so  would  be  contradictory  and  destructive  of   the  imme- 
diately preceding  sentence.    No  rule  of  construction  would  per- 
mit this  to  be  done.    It  is  our  duty,  first,  to  reconcile  all  appar- 
ently conflicting  language  in  a  statute,  and,  failing  in  this,  to 
reject  that  portion  whidi  is  so  contradictory  as  to  destroy  the 
intention  of  the  legislature,  as  manifested  in  the  general  temis 
of  the  act.    We  think  that  the  last  sentence  should  therefore  be 
referred  to  the  terms  "ordinary  time,"  thus  making  the  act  to 
read,  "a  failure  to  transport  within  ordinary  time  shall  be  held 
prima  facie  unreasonable."    While  we  think  such  would  be  the 
law,  without  the  concluding  words  of  the  section,  this  construc- 
tion gives  to  them  a  declaratory  eflFect.     That  it  is  within  the 
power  of  the  Legislature  to  m^e  acts  or  conduct  prima  facie 
evidence  of  the  fact  in  issue,  is  well  settled.     State  v.  Barrett, 
138  N.  C.  630,  50  S.  E.  506,  1  L.  R.  A.  (N.  S.)  626.    The  only 
other  point  discussed  before  us  upon  which  the  validity  of  the 
statute  was  attacked  is  that  the  words  "unless  the  same  be  burned, 
stolen,  or  otherwise  destroyed,"  imposes  the  imperative  duty  to 
transport,  permitting  no  relief  for  the  acts  of  God,  the  public 
enemy,  or  unforeseen  and  unavoidable  causes.    We  do  not  think 
the  statute  capable  of  such  construction.    While,  in  the  exercise 
of  the  police  power,  large  latitude  is  given  the  Legislature,  and 
the  courts  are  reluctant  to  interfere,  they  have  never  hesitated 
to  do  so  when  the  statute  imposes  burdens  impossible  to  be  borne 
or  duties  impossible  of  performance,  as  said  by  Justice  Walker, 
in  Walker  v.  Railroad,  137  N.  C.  163,  49  S.  E.  84;  "No  t^^ 
iniposing  obligations  is  understood  to  demand  impossible  things." 
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We  should  be  slow  to  find  in  the  language  of  a  statute  the  im- 
position of  a  penalty  for  the  omission  to  perform  a  duty,  the 
standard  of  which  is  fixed  by  the  law,  which  did  not,  either  in 
terais  or  by  necessary  intendment,  except  from  its  operation 
causes  which  a  high  degree  of  foresight  and  precaution  could 
not  anticipate  or  prevent. 

Without  going  beyond  the  terms  of  this  statute,  we  find  a 
clear  recognition  of  the  elementary  principle  of  justice  that  no 
obligation  is  to  be  imposed  to  do  impossible  things.  The  pen- 
alty is  imposed  for  failure  to  transport  within  a  "reasonable 
time."  Because  an  exception  is  made  "when  otherwise  agreed, " 
or  where  the  goods  are  "burned,  stolen,  or  otherwise  destroyed, 
it  is  not  to  be  supposed  that  in  all  other  respects  an  arbitrary 
"hard  and  fast"  rule  is  prescribed.  These  are  exceptions  to  the 
general  rule  of  "reasonable  time,"  and  cannot  be  construed  to 
impose  any  higher  duty  or  greater  burden  than  is  imposed  by 
the  general  rule.  Again,  quoting  the  well-considered  language 
of  Justice  Walker,  in  regard  to  the  construction  of  this  statute : 
"We  must  regard  the  context  and  the  general  scope  of  the  law, 
as  well  as  the  mischief  to  be  suppressed,  and  the  remedy  pro- 
vided for  that  purpose,  so  as  to  arrive  at  the  intention  of  the 
Legislature."  We  do  not  find  in  the  language  of  the  statute  any 
indication  of  an  intention  to  require  common  carriers  to  trans- 
port freight  in  any  other  than  a  reasonable  time,  or  any  purpose, 
as  in  section  1967,  Code  1883,  to  fix  the  time  at  any  specific 
number  of  days.  It  would  be  impracticable  to  do  so  in  regard 
to  transporting  goods.  Eliminating  the  time  "not  charged, 
the  standard  of  "reasonable  time"  fixed  is  "ordinary  time. 
The  question  whether  in  the  light  of  the  distance,  and  all  other 
conditions  proper  to  be  considered,  the  transportation  is  made 
within  such  time  would  be  for  the  jury.  "Each  case  must  be 
referred  to  its  own  peculiar  circumstances,  having  regard  to 
the  mode  of  conveyance,  nature  of  goods,  season  of  the  year, 
character  of  the  weather,  and  the  ordinary  facilities  for  trans- 
poration  under  the  control  of  the  carrier."  V.  &  M.  R.  R.  v. 
Ragsdale,  46  Miss.  458.  The  cases  illustrating  the  principle 
may  be  found  coUciCted  in  5  Am.  &  Eng.  Enc.  245 ;  6  Cyc.  442. 
The  burden  of  proof  to  show  the  conditions  preventing  the  trans- 
portation within  the  ordinary  time  required  for  carrying  the 
goods  would  be  on  the  defendant;  the  statute  expressly  making 
such  failure  prima  facie  evidence  of  unreasonableness.  As  said 
by  Rodman,  J.,  in  Branch's  Case,  supra :  "The  Legislature  con- 
sidered the  common-law  liability  insufficient  to  compel  the  per- 
formance of  the  public  duty.  *  *  *  The  act  does  not  super- 
sede or  alter  the  duty  or  liability  of  the  company  at  common 
law.  The  penalty  in  the  case  provided  for  is  superadded.  The 
act  merely  enforces  an  admitted  duty."  We  are  all  therefore 
of  the  opinion  that  the  statute  is  clearly  within  the  police  power 
and  is  reasonable  in  its  provisions. 

The  defendant  says,  however  this  may  be,  the  plaintiffs  are 
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not  the  parties  "aggrieved,"  who  alone  are  entitled  to  sue.  It 
is  undoubtedly  true  that,  in  the  absence  of  any  suggestion  that 
the  goods  were  not  shipped  "open,"  the  delivery  to  the  carrier, 
taking  a  bill  of  lading  to  the  consignee,  vests  in  the  consignee 
the  title  to  the  goods,  making  the  carrier  liable  to  him  for  failure 
to  transport  and  deliver.  "Prima  facie  the  consignee  is  the 
owner  of  the  goods  in  transit,  the  property  therein  vesting  in 
the  consig^rtee  upon  delivery  to  the  carrier ;  the  latter  being  com- 
monly the  agent  of  the  consignee,  and  he  only  can  sue  the 
carrier  for  nondelivery,  though  a  receipt  was  given  to  the  con- 
signor. The  carrier  is  entitled  to  consider  and  bound  to  treat 
the  consignee  as  such  owner,  unless  it  is  advised  that  a  different 
relation  exists,  or  unless  notice'  of  such  fact  is  to  be  implied  from 
the  manner  of  shipment,  as  when  the  goods  are  sent  C.  O.  D." 
Moore  on  Carriers,  188 ;  Tiffany  on  Sales,  195 ;  Crook  v.  Cowan, 
64  N.  C.  743;  State  v,  Patterson,  134  N.  C.  612,  47  S.  E.  808; 
Ober  V.  Smith,  78  N.  C.  316.  This  we  do  not  understand  to 
be  denied ;  but  it  is  contended  that  there  is  evidence  in  the  record 
from  which  a  jury  could  infer  that  the  plaintiff  retained  some 
interest  in  the  goods  or  was  not  to  receive  payment  until  deliver)*, 
and  that  therefore  they  were  "aggrieved"  by  the  failure  to  trans- 
port within  a  reasonable  time,  bringing  the  case  within  the  prin- 
ciple announced  in  Summers  v.  Railroad,  138  N.  C.  295,  SO  S. 
E.  714.  Mr.  Justice  Hoke  says  in  that  case:  "Ordinarily,  in 
case  of  a  shipment  of  goods  by  a  railway  to  a  person  who  has 
ordered  them,  on  delivery  to  the  railway  the  company  receives 
them  as  the  agent  of  the  vendee  or  consignee,  and  such  person 
would  be  the  aggrieved  party  by  delay  in  forwarding.  But  in 
this  case,  by  the  terms  of  the  agreement  between  the  plaintiff 
and  W.  &  Son,  the  plaintiff  was  not  getting  credit  for  the  re- 
turned goods  until  they  were  received  by  W.  &  Son."  In  Grocery 
Co.  V.  Railroad,  136  N.  C.  396,  48  S.  E.  801,  it  was  expressly 
stated  in  the  bill  of  lading:  "Destination,  Franklinville,  N.  C 
Consignee's  address  as  information  only,  and  not  for  purpose  of 
delivery."  There,  of  course,  the  failure  to  ship  "aggrieved"  the 
consignor — ^the  goods  remained  his  property — thus  falling  within 
the  exception  to  the  general  rule.  In  McGowan's  Case,  su^, 
and  other  cases  under  section  1967,  Code  1883,  the  question  could 
not  arise,  because  the  penalty  was  given  to  "whoever  should  sue 
for  same.''  The  only  evidence  throwing  any  light  on  the  ques- 
tion is:  "They  {the  consignees)  were  anxious  for  the  hay— 
they  had  paid  in  full  for  the  hay  after  deliver}-."  We  fail  to 
see  how  anv  inference  could  be  drawn  from  this  testimonv  taking 
the  case  out  of  the  general  rule  by  which  the  title  vested  in  the 
consignees,  and  that  for  failure  to  ship  they  were  the  parties 
aggrieved.  It  is  manifest  that  the  statute  does  not  contemplate 
that  two  penalties  should  be  recovered  for  the  same  breach  of 
duty ;  it  is  equally  manifest  that  upon  this  evidence  the  con- 
signees may  sue.  We  should  not  regard  the  last  proposition 
open  to  debate,  and  certainly  by  the  same  process  of  reasoning 
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the  plaintiffs  may  not  maintain  the  action.  A  judgment  in  this 
case  would  not  protect  the  defendant  from  a  suit  by  the  con- 
signees. 

It  is  suggested  that  the  plaintiffs  were  out  of  their  money 
until  the  delivery  of  the  hay  to  the  consignees.  The  answer  is 
obvious.  There  is  nothing  to  indicate  the  terms  upon  which  the 
hay  was  sold.  Again,  suppose  it  be  conceded  that  they  sold  and 
shipped  to  be  delivered  **open"  for  cash — that  is,  that,  although 
the  hay  was  to  be  paid  for  cash,  it  was  shipped  "open ;"  certainly 
such  terms  did  not  prevent  title  vesting  in  the  consignees  by 
delivering  to  the  carrier.  If,  therefore,  the  fact  that  by  reason 
of  the  delay  the  plaintiffs  were  out  of  their  money  20  days,  and 
thereby  were  entitled  to  sue  for  the  penalty  as  the  party  ag- 
grieved, it  is  equally  clear  that  as  consignees  were  during  the 
same  time  "out  of  their  hay"  by  reason  of  the  failure  of  their 
agent,  the  carrier,  to  transport  within  a  reasonable  time,  they 
were  thereby  "aggrieved;"  so  that  from  this  process  of  reason- 
ing both  consignor  and  consignees  were  "aggrieved"  and  could 
sue  for  the  penalty.  The  argument  proves  too  much.  Again, 
it  is  said,  "They  may  have  bought  also  subject  to  approval." 
Surely  it  iVill  not  be  contended  that  jurors  should  be  invited  to 
find  a  fact  in  regard  to  which  there  is  not  a  scintilla  of  proof. 
The  testimony  shows  that  the  consignees  are  the  only  parties 
aggrieved,  and  therefore  entitled  to  sue.  His  honor,  therefore, 
erred  in  denying  the  motion  to  render  judgment  of  nonsuit.  Let 
this  be  certified,  to  the  end  that  such  judgment  be  entered  in  the 
superior  court  of  New  Hanover  county.  Hollingsworth  v. 
Skelding,  142  N.  C.  246,  55  S.  E.  212. 

Error. 
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(Supreme   Court  of  North   Carolina,   May    14,   1907.) 

[57  S.   E.   Rep.  383.] 

Carriers — Delivery  of  Freis^ht  to  Consignee. — Revisal  1905,  §  2633, 
providing  that  carriers  shall  settle  their  freija:ht  charges  according  to 
the  rate  stipulated  in  the  bill  of  lading,  providing  the  rate  therein 
be  in  conformity  with  the  classifications  and  rates  made  and  filed  with 
the  Interstate  Commerce  Commission  in  case  of  shipments  from  out 
the  state,  and  with  those  of  the  corporation  commission  of  the  state 
in  case  of  shipments  wholly  within  the  state,  that  it  shall  be  the 
duty  of  such  common  carriers  to  inform  any  consignee  of  the  correct 
amount  due  for  freight  according  to  such  classification  and  rates, 
and  on  payment  or  tender  of  the  amount  due  on  any  shipment, 
which  has  arrived  at  its  destination,  according  to  such  classification 
and  rates,  such  carrier  shall  deliver  the  freight  to  the  consignee 
subject  to  a  penalty  for  failure  or  refusal  to  do  so,  is  not  limited 
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in  its  application  to  a  shipment  where  rates  have  been  established 
and  filed;  but  the  carrier  must  know  and  inform  the  consif^nee  of 
the  charges  in  any  case. 

Commerce  —  Interference  with  Interstate  Commerce.*  —  Revisal 
1905,  §  2633,  requirinjf  a  carrier  to  inform  a  consignee  of  the  freight 
charges  and  to  deliver  the  freight  on  tender  or  payment  of  the 
charges,  subject  to  a  penalty  for  failure  to  do  so,  is  not  an  inter- 
ference with  interstate  commerce  in  ca&e  of  an  interstate  shipment 
in  violation  of  Const.  U.  S.,  art.  1,  §  8,  cl.  3. 

Carriers — Penalty  for  Failure  to  Deliver  Freight. — Under  Revisal 
1905,  S  2633,  providing  that  the  carrier  shall  inform  the  consignee  of 
the  amount  of  freight  charges  and  deliver  the  freight  on  tender  or 
payment  thereof,  and  that  any  failure  or  refusal  to  comply  with  such 
provisions  shall  subject  the  carrier  to  a  penalty  of  $50  for  each  such 
failure  or  refusal,  only  one  penalty  is  recoverable  on  one  shipment, 
though  there  are  several  demands  for  delivery  and  refusals  thereof. 

Appeal  from  Superior  Court,  Rutherford  County;  Justice, 
Judge. 

Action  by  W.  A.  HarriU  and  others,  doing  business  under  the 
name  of  Harrill  Bros.,  against  the  Southern  Railway.  Judg- 
ment for  plaintiffs.    Defendant  appeals.    Modified  and  affirmed. 

This  action  was  brought  to  recover  penalties  under  Revisal 
1905,  §  2633,  for  failure  to  deliver  goods  shipped  over  the  de- 
fendant's line  of  railway  from  without  the  state  to  Rutherford- 
ton,  in  this  state,  after  tender  of  the  freight  charges,  and  was 
heard  upon  a  case  agreed,  which  is  as  follows:  (1)  The  de- 
fendant is  a  corporation  and  operates  a  line  of  its  railroad  through 
Rutherford  county,  and  has  a  depot  at  Rutherfordton,  in  said 
coiftity,  and  the  plaintiffs  are  merchants  in  said  town  of  Ruther- 
fordton. (2)  Tlie  plaintiffs  on  the  15th  day  of  August,  190S, 
offered  to  pay  the  freight  charges  and  take  said  goods  from  the 
depot  of  defendant,  and  offered  to  pay  the  freight  charges,  what- 
ever they  were,  to  the  agent  of  defendant  at  Rutherfordton  on 
each  and  every  day  thereafter  to  and  including  September  20, 
1905.  The  defendant,  through  its  agent,  refused  to  accept  or 
receive  any  money  and  to  deliver  the  said  freight  to  plaintiffs, 
assigning  as  his  reason  therefor  that  he  had  no  waybill,  and  did 
not  know  what  the  freight  charges  were,  the  freight  having 
been  transferred  to  defendant  at  Harriman's  Junction,  outside 
the  state  of  North  Carolina.  (4)  The  plaintiffs  informed  the 
defendant's  agent  that  the  goods  were  shipped  from  Cincinnati 

♦For  the  authorities  in  this  series  on  the  subject  of  state  inter- 
ference with  interstate  commerce,  see  foot-note  appended  to  People 
V.  Chicago,  I.  &  L.  Ry.  Co.  (111.),  22  R.  R.  R.  233,  45  Am.  &  Eng. 
R.  Gas.,  N.  S.,  233;  foot-note  appended  to  Wells-Farjfo  Express 
Co.  V.  State  (Ark.),  21  R.  R.  R.  471,  44  Am.  &  Enj?.  R.  Cas.,  N.  S., 
471;  foot-notes  appended  to  American  Express  Co.  v.  Southern 
Indiana  Express  Co.  (Ind.),  21  R.  R.  R.  425,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  425;  McGuire  v.  Chicago,  etc.,  R.  Co.  (Iowa),  21  R.  R.  R.  390, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  390. 


Vol,  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S       429 

Harrill  Bros,  v.  Southern  Ry  • 

by  Wylcr,  Ackerland  &  Co.  on  August  14,  1905.  The  boxes 
containing  the  goods  were  marked,  "Harrill  Bros.,  Rutherford- 
ton,  North  'Carolina,"  and  remained  in  the  depot  till  they  were 
levied  upon  and  removed  under  claim  and  delivery  proceedings 
(taken  out  by  the  plaintiff)  in  this  case  on  the  21st  day  of  Sep- 
tember, 1905.  (5)  It  is  agreed  between  counsel  for  both  plaintiff 
and  defendant  that  the  above-entitled  action  may  be  heard  on 
the  foregoing  facts  out  of  term  by  the  judge,  and  that  such 
judgment  may  be  rendered  as  in  law  is  proper.  The  court,  upon 
the  case  agreed,  adjudged  that  the  plaintiff  recover  of  the  de- 
fendant a  penalty  of  $50  per  day  for  30  days  and  the  costs. 
To  this  judgment  the  defendarit  excepted  and  appealed. 

Wm,  B,  Rodman,  Geo.  F.  Bason,  and  F.  H.,  Busbee  &  Son, 
for  appellant. 
McBrayer,  McBrayer  &  McRorie,  for  appellees. 

Walker,  J.  (after  stating  the  case).  The  goods,  it  appears 
in  this  case,  were  shipped  from  Cincinnati,  Ohio,  to  Rutherford- 
ton,  in  this  state,  over  connecting  lines  of  railway,  the  defend- 
ant's line  being  one  of  them,  and,  having  arrived  at  the  latter 
place  and  being  then  in  the  warehouse  of  the  defendant  at 
Rutherfordton,  the  plaintiffs,  who  were  in  the  consignees,  offered 
to  pay  the  freight  charges,  whatever  they  were,  and  demanded 
a  delivery  of  the  goods,  which  was  refused  by  the  defendant's 
agent,  for  the  reason  that  he  did  not  know  what  the  freight 
charges  were,  the  goods  having  been  delivered  to  the  defendant 
at  Harriman's  Junction,  outside  of  this  state.  This  would  seem 
to  make  out  the  plaintiff's  case  under  the  statute  and  (entitle 
him  to  the  penalty.  Revisal  1905,  §  2633.  The  defendant, 
though,  resists  his  recovery  upon  the  following  grounds:  "(1) 
That  the  statute  only  applies  to  those  shipments  where  rates 
have  been  established  by  the  line  or  lines  for  certain  points,  and 
those  rates  have  been  filed  with  the  Interstate  Commerce  Com- 
mission, in  the  case  of  interstate  shipments,  or  with  the  state 
commission,  in  the  case  of  intrastate  shipments.  (2)  That  the 
statute  is  in  conflict  with  the  fourteenth  amendment  to  the  Con- 
stitution of  the  United  States.  (3)  That  the  statute,  in  so  far 
as  it  applies  to  interstate  shipments,  is  in  conflict  with  the  Con- 
stitution of  the  United  States  (article  1,  §  8,  cl.  3  [commerce 
clause]).  (4)  That  only  one  penalty  of  $50  can  be  collected  on 
any  one  shipment,  and  that  the  penalty  is  not  cumulative."  We 
do  not  think  that  any  one  of  the  first  three  grounds  is  tenable 
or  sufiicient  to  defeat  a  recovery  by  the  plaintiff,  though  we  are 
of  opinion  that  the  fourth  ground  is  well  taken. 

The  first  objection  made  by  the  defendant's  counsel  is  based 
upon  a  misconception  of  the  true  meaning  of  the  statute  under 
which  the  action  is  brought.  It  does  not  provide  that  the  penalty 
for  a  refusal  to  deliver  freight  shall  be  ^recoverable  only  where 
rates  have  been  made  and  filed  with  the  Interstate  Commerce 
Commission,  so  that  the  making  and  filing  of  the  rate  becomes 


430        Vol.  23  R  R  R— Voi.  46  Am  &  Eng  R  Cas,  N  S 

Harrill  Bros,  v,  Southem  Ry 

a  condition  precedent  to  the  imposition  of  the  penalty  for  a 
refusal  to  deliver,  but  the  meaning  of  the  section  is  that,  upon 
a  tender  of  the  stipulated  charges,  as  stated  in  the  bill  of  lading, 
which  shall  not  exceed  the  amount  fixed  in  the  classification  and 
table  of  rates  published  and  filed  with  the  commission,  and,  upon 
refusal  to  deliver  the  freight,  the  penalty  shall  accrue.    If  there 
has  been  no  classification  made  or  rates  fixed,  published,  and 
filed  with  the  commission,  interstate  or  state,  or  other  compli- 
ance with  the  law,  then  the  rate  stated  in  the  bill  of  lading  (if 
not  in  itself  unreasonable  or  excessive)  applies,  subject  to  any 
liability  of  the  carrier  for  having  failed  to  comply  with  the  law ; 
but  if  such  a  classification  has  been  made  or  rates  fixed  and 
filed,  as  provided  by  law,  then  the  charges  must  not  exceed  what 
the  carrier  is  entitled  to  receive  thereunder.    The  legislation  em- 
bodied in  section  2633  was  intended  to  recognize  and  enforce  the 
observance  of  the  rates  as  fixed  under  the  requirement  of  the 
federal  law  where  it  is  applicable.    The  provision  was  made  for 
the  protection  of  the  consignee,  so  that  the  carrier  cannot  exact 
from  him,  as  a  condition  of  the  delivery  of  freight,  the  payment 
of  excessive  freight  charges.     We  see  no  possible  objection  to 
the  statute,  as  thus  construed,  upon  the  ground  of  any  conflict 
with  federal  laws.     If  the  defendant  did  not  know  what  the 
charges  were,  as  fixed  by  the  bill  of  lading,  because  it  did  not 
have  the  waybill,  it  should  have  known,  and  it  was  not  the  fault 
of  the  plaintiffs  that  the  waybill  did  not  accompany  the  goods 
and  was  not  received  with  them  or  in  the  usual  course  of  busi- 
ness.   The  point  is  made  that  the  statute  requires  the  carrier  to 
inform  the  consignee  of  the  classification  and  rates  as  filed  with 
the  commission,  and,  if  none  have  been  filed,  it  would  be  im- 
possible to  comply  with  this  provision.     Again,  we  say  that  this 
was  required  for  the  benefit  of  the  consignees,  and  they  are  not 
complaining  of  an  overcharge  or  excessive  demand  on  the  part 
of  the  defendant,  but  expressed  their  willingness  to  pay  whatever 
was  due.    But  whose  fault  would  it  be,  if  no  schedule  is  filed? 
The  carrier's,  of  course.    Shall  he  be  permitted  to  plead  his  own 
wrong  in  excuse  for  the  failure  to  give  the  information?    Stat- 
utes imposing  penalties,  it  is  true,  should  be  construed  strictly, 
but  this  does  not  mean  that  they  shall  be  so  construed  as  to 
defeat  the  intention  of  the  Legislature.     They  should  receive  a 
reasonable  interpretation,  so  as  to  effectuate  that  intention.    Any 
other  construction  than  the  one  we  have  given  to  section  2633 
would  be  contrar>'  to  what  was  plainly  intended.    The  law  does 
not,  of  course,  require  the  defendant  to  give  information  which 
it  does  not  possess  or  could  not  obtain ;  but  that  did  not  excuse 
it  for  violating  the  statute  in  refusing  to  deliver  the  freight  when 
the  plaintiff  tendered  whatever  amount  was  due  to  it  for  trans- 
porting the  goods.    The  defendant  should  have  known  whether 
or  not  it  had  complied  with  the  law  by  filing  the  classification 
and  table  of  rates  with  the  commission.  .     • 

The  second  and  third  grounds  of  defense  may  be  considered 
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together.  We  are  unable  to  see  how  section  2633  of  the  Revisal 
of  1905  is  an  interference  with  interstate  commerce.  Defendant 
assigns  three  reasons  why  it  is,  and  they  are  these :  *'It  undertakes 
to  regulate  (1)  how  common  carriers  shall  settle  their  freight 
charges  on  interstate  commerce;  (2)  how  common  carriers  shall 
tell  the  consignee  what  these  charges  are;  (3)  upop  what  terms 
the  common  carrier  shall  make  delivery  of  interstate  freight.'* 
There  can  be  no  doubt  that  the  shipment  in  this  case  was  inter- 
state traffic,  and  within  the  protection  of  the  commerce  clause  of 
the  federal  Constitution.  But  can  it  be  that  a  statutory  require- 
ment that  carriers  shall  deliver  freight  to  consignees  upon  tender 
or  payment  of  the  freight  charges  due  thereon,  as  fixed  by  the 
contract  of  the  parties  which  is  evidenced  by  the  bill  of  lading, 
and  not  exceeding  the  rate  filed  with  the  commission,  is  an  in- 
terference with  interstate  commerce?  It  is  no  obstruction  to 
commerce,  nor  does  it  impose  any  burden  upon  it,  and  in  no 
sense  is  it  a  regulation  of  it.  It  has  been  settled  that  an  enact- 
ment which  may  incidentally  affect  commerce  does  not  neces- 
sarily constitute  a  regulation  of  it  within  the  meaning  of  the 
federal  Constitution.  Sherlock  v.  Ailing,  93  U.  S.  99,  23  L.  Ed. 
819;  Mobile  County  v,  Kimball,  102  U.  S.  691,  26  L.  Ed.  238; 
Railroad  v,  Kentucky,  183  U.  S.  503,  22  Sup.  Ct.  95,  46  L.  Ed. 
298.  It  is  equally  well  settled  that  legislation  which  is  a  mere 
aid  to  commerce  may  be  enacted  by  a  state,  although  at  the 
same  time  it  may  incidentally  affect  commerce  itself.  Mobile 
County  V.  Kimball,  supra ;  Smith  v,  Alabama,  124  U.  S.  465,  8 
Sup.  Ct.  564,  31  L.  Ed.  508.  Code,  §  1967,  provided  that  goods 
received  by  a  carrier  for  transportation  should  be  shipped  within 
five  days  from  their  receipt,  and  the  statute  was  held  by  this 
court  to  be  valid,  although  it  applied  to  interstate  traffic,  as  it 
enforced  the  performance  of  his  duty  by  the  carrier,  and  was 
therefore  not  a  regulation  of  commerce,  but  an  aid  to  and  in- 
.  tended  to  facilitate  it.  Bagg  v.  Railroad,  109  N.  C.  279,  14  S. 
E.  79,  14  L.  R.  A.  596,  26  Am.  St.  Rep.  569.  The  questions  here 
involved  are  learnedly  and  exhaustively  discussed  in  that  case  by 
Justice  Avery,  with  a  full  citation  and  consideration  of  the  au- 
thorities bearing  upon  it.  Since  that  decision  was  rendered  the 
question  of  the  right  of  a  state  Legislature  to  impose  a  penalty 
by  statute  for  the  failure  of  a  telegraph  company  to  deliver  an 
interstate  message  has  been  before  the  Supreme  Court  of  the 
United  States,  and  it  was  held  to  be  a  valid  enactment,  and  not 
any  interference  with  interstate  commerce.  The  court,  in  the 
case  referred  to,  says:  "The  statute  in  question  is  of  a  nature 
that  is  in  aid  of  the  performance  of  a  duty  of  the  company  that 
would  exist  in  the  absence  of  any  such  statute,  and  it  is  in  no 
wise  obstructive  of  its  duty  as  a  telegraph  company.  It  imposes 
a  penalty  for  the  purpose  of  enforcing  this  general  duty  of  the 
company.  The  direction  that  the  delivery  of  the  message  shall 
be  made  with  impartiality  and  in  good  faith  and  with  due  dili- 
gence is  not  an  addition  to  the  duty  which  it  would  owe  in  the 
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absence  of  such  a  statute.    Can  it  be  said  that  the  imposition  of 
a  penalty  for  the  violation  of  a  duty  which  the  company  owed 
by  the  general  law  of  the  land  is  a  regulation  of  or  an  obstruc- 
tion to  interstate  commerce  within  the  meaning  of  that  clause 
of  the  federal  Constitution  under  discussion?     We  think  not. 
No  tax  is  l%id  upon  any  interstate  message,  nor  is  there  any 
regulation  of  a  nature  calculated  to  at  all  embarrass,  obstruct, 
or  impede  the  company  in  the  full  and  fair  performance  of  its 
duty  as  an  interstate  sender  of  messages.    We  see  no  reason  to 
fear  any  weakening  of  the  protection  of  the  constitutional  pro- 
vision as  to  commerce  among  the  several  states  by  holding  that, 
in  regard  to  such  a  message  as  the  one  in  question,  although  it 
comes  from  a  place  without  the  state,  it  is  yet  under  the  juris- 
diction of  the  state  where  it  is  to  be  delivered  (after  its  arrival 
therein  at  the  place  of  delivery),  at  least  so  far  as  legislation  of 
the  state  tends  to  enforce  the  performance  of  duty  owed  by  the 
company  under  the  general  law."    Telegraph  Co.  v,  James,  162 
U.  S.  650,  16  Sup.  Ct.  934,  40  L.  Ed.  1105. 

It  has  been  said  that  the  cases  in  which  the  state  may  exercise 
power  over  the  general  subject  of  commerce  may  be  classified 
thus:  First,  those  in  which  the  power  of  the  state  is  exclusive; 
second,  those  in  which  the  state  may  act  in  the  absence  of  leg- 
islation of  Congress ;  third,  those  in  which  the  action  of  Congress 
is  exclusive  .and  the  state  cannot  interfere  at  all.  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204,  14  Sup.  Ct.  1087,  38  L.  Ed,  962. 
Where  the  subjects  in  regard  to  which  the  laws  are  enacted, 
instead  of  being  local  in  their  nature  (as  are  those  of  the  second 
class  in  the  alxjve  enumeration)  and  affecting  interstate  com- 
merce but  incidentally,  are  natural  in  their  character,  then  the 
nonaction  of  Congress  indicates  its  will  that  such  commerce  shall 
be  free  and  untrammeled;  but  if,  on  the  contrary,  the  enact- 
ment falls  within  the  second  class  and  affects  commerce  only 
locally,  and  not  beyond  the  borders  of  the  state,  in  such  a  case  ^ 
the  state  may  legislate  and  the  mere  existence  of  the  power  in 
Congress  to  act  will  not  oust  its  jurisdiction  so  to  speak,  but 
only  the  exercise  of  the  power  of  Congress  incompatibly  with 
the  exercise  of  the  same  power  by  the  state.  Where  the  state 
legislation  merely  operates  as  an  aid  to  interstate  commerce,  it 
is  not  amenable  to  the  objection  that  it  is  a  regulation  of  or  an 
mterference  with  it.  Telegraph  Co.  v,  James,  supra.  There  has 
been  no  legislation  by  Congress  upon  this  subject  which  super* 
sedes  the  right  of  the  state  to  pass  the  statute  under  considera- 
tion. It  cannot  be  successfully  argued  that  such  effect  should 
be  given  to  section  6  of  the  interstate  commerce  act  (Act  Feb. 
4,  1887,  c.  104,  24  Stat.  380  [U.  S.  Comp.  St.  1901,  p.  3156]), 
requiring  common  carriers  to  print  and  keep  open  for  public 
inspection  their  schedules,  showing  rates  and  fares  for  the  trans- 
portation of  property  and  passengers,  the  classification  of  freight, 
and  the  terminal  charges,  and  declaring  it  unlawful  to  chai^^e 
or  receive  a  greater  or  less  sum  for  transportation  of  property 
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or  passengers  than  is  therein  specified.  This  is  the  only  legisla- 
tion of  Congress  relied  on  by  the  defendant  as  in  conflict  with 
the  section  2633  of  the  Revisal  of  1905,  and  as  displacing  the 
power  of  the  state  to  legislate  upon  the  subject.  It  must  be  pre- 
sumed, against  the  contention  of  the  defendant,  that  it  has  com* 
plied  with  the  law  by  filing  its  schedule  of  rates,  fares,  and 
charges  with  the  commission,  and  by  publishing  the  same,  and 
that  the  charge  as  contained  in  its  bill  of  lading  conforms  thereto. 
Our  statute  does  not  permit  the  carrier  to  charge  more  or  less 
than  the  rates  thus  fixed  by  its  schedules  and  the  act  of  Con- 
gress, but  rather  requires  the  carrier  to  observe  the  same  rates 
by  expressly  providing  that  the  amount  stated  in  the  bill  of 
lading  shall  be  the  same  as  that  to  be  found  in  the  schedule  of 
classScation  and  rates.  We  could  not  decide  that  the  duty  im- 
posed by  our  statute  to  inform  the  consignee  as  to  the  amount  of 
the  charges  and  of  delivering  the  freight  upon  tender  or  pay- 
ment of  the  amount  thus  fixed  in  compliance  with  the  law  of 
Congress  militates  in  the  slightest  degree  against  the  full  exer- 
cise of  the  power  by  Congress  to  regulate  commerce  between 
the  states.  It  seems  to  us  to  have  the  opposite  effect.  The 
cases  cited  by  the  learned  counsel  of  the  defendant  in  their  brief 
do  not  apply,  as  they  refer  to  cases  falling  within  the  third  class 
of  the  enumeration  in  respect  to  the  power  that  may  be  exer- 
cised by  Congress  and  by  the  state  Legislatures,  respectively, 
over  commerce.  The  legislation  considered  in  those  cases  af- 
fected interstate  commerce  directly,  and  was  held  to  be  national, 
instead  of  local,  in  character.  When  the  proper  distinctions  are 
kept  in  mind,  the  irrelevancy  of  the  authorities  cited  is  obvious. 
Telegraph  Co.  v.  James,  supra ;  Judson  on  Interstate  Commerce, 
§§  24,  25 ;  Currie  v.  Railroad,  135  N.  C.  535,  47  S.  E.  654.  The 
question  we  have  here  for  decision  has  been  presented  in  identi- 
cally the  same  form  to  other  courts,  and  their  statutes,  which 
are  worded  substantially  like  ours,  have  received  from  them 
the  construction  which  we  now  give  to  section  2633  of  the  Re- 
visal of  1905.  Railwav  v.  Nelson,  4  Tex.  Civ.  App.  345,  23  S. 
W.  732 ;  Dillingham  v.  Fischl,  1  Tex.  Civ.  App.  546,  21  S.  W. 
554;  Railway  v,  Hanniford,  49  Ark.  291,  5  S.  W.  294;  Railway 
V.  Dyer,  75  Tex.  572,  12  S.  W.  1001,  7  L.  R.  A.  478,  16  Am. 
St.  Rep.  926. 

We  cannot  so  construe  the  law  as  to  permit  the  defendant,  as 
a  public  carrier,  to  withhold  freight  merely  upon  the  ground  that 
it  has  not  complied  with  the  law  of  Congress,  and  therefore  can- 
not know  what  the  proper  rate  is,  nor  because  it  did  not  have 
the  waybill  or  other  document  furnishing  the  required  informa- 
tion as  to  the  classification  and  rate,  for  it  was  its  plain  duty 
to  be  provided  with  full  knowledge  as  to  all  these  matters.  Any 
other  view  of  the  law  would  leave  the  carrier  free  to  success- 
fully plead  his  own  default  in  defense  to  an  action  for  a  vio- 
lation of  the  statute  and  a  recovery  of  the  penalty  for  the  sec- 
ond wrong  committed. 

23  R  R  R— 28 
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We  hold  that  the  defendant  is  liable  for  the  penalty  upon  the 
facts  agreed,  but  for  only  one.  The  law  does  not  by  its  terms  or 
by  implication  make  the  penalty  cumulative  upon  each  succeed- 
ing day  of  default  or  upon  each  succeeding  demand  and  refusal, 
but  gives  only  one  penalty  of  $50  for  the  refusal,  though  the 
consignee  still  has  his  action  for  damages  at  common  law.  Any 
other  construction  would  subject  the  carrier  to  a  penalty  for 
each  refusal  upon  any  number  of  demands  made  in  the  same 
day  or  in  each  day  for  any  number  of  days.  Such  an  interpre- 
tation is  wholly  inadmissible,  even  if  such  a  provision  clearly 
expressed  would  be  valid.  Section  2631,  providing  a  penalt}* 
for  the  failure  to  receive  freight,  expressly  declares  that  it  shall 
accrue  on  each  day  of  the  refusal,  and  section  2632,  as  to  the 
failure  to  transport,  has  a  similar  provision  in  regard  to  the 
penalty.  The  difference  in  phraseology  of  these  sections  and 
section  2633  clearly  indicates  that  the  Legislature  intended  there 
should  be  but  one  penalty  under  the  last-named  section. 

In  view  of  what  we  have  said,  we  need  not  discuss  the  remain- 
ing question,  as  to  the  constitutionality  of  section  2633  under 
the  fourteenth  amendment,  as  the  defendant  is  plainly  not  within 
the  protection  of  that  provision  of  the  Constitution  upon  the  facts 
of  this  case ;  nor  need  we  refer  to  the  suggestion  that  the  plaintiff 
did  not  tender  his  bill  of  lading  when  he  made  his  demand,  as 
no  such  point  is  in  the  case.  That  was  not  the  ground  of  the 
refusal  to  deliver. 

The  judgment  of  the  court  holding  the  defendant  liaUe  for 
the  penalty  is  affirmed,  but  it  will  be  modified  so  as  to  confine 
the  recovery  to  one  penalty  of  $50  and  the  costs. 

Modified  and  affirmed. 
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(Supreme  Court  of  North  Carolina,  May  7,  1907.) 

[57  S.  E.  Rep.  216.] 

Appeal — Separate  Appeals  in  Related  Cases. — Where  causes  of  ac- 
tion which  could  not  be  merjfed  under  Revisal  1905,  §  469,  providing 
that  the  plaintiff  may  unite  in  the  same  complaint  several  causes  of 
action  under  certain  conditions,  and  in  which  the  plaintiffs,  not  being 
united  in  interest,  could  not  be  joined  in  the  same  action  under 
Section  411,  providing  that  of  the  parties  to  the  action  those  who  are 
united  in  interest  must  be  joined  as  plaintiffs  or  defendants,  were 
tried  together  merely  for  convenience,  and  were  not  united  or  con- 
solidated by  order  of  the  court  into  one  action,  there  should  have 
been  separate  appeals. 

Carriers — Duty  to  Transport — ^Actions — Damages.* — Where  a  per- 
son intending  to  take  passage  on  a  train  presents  himself  at  a  flag 
station  a  reasonable  time  before  the  train  is  due,  and  by  reason  of 
the  negligence  of  the  engineer  in  not  keeping  a  proper  lookout  he 
failed  to  see  his  signal  and  stop  the  train  such  person  is  entitled 
to  the  actual  damages  resulting  from  the  failure  to  stop  the  train, 
but  not  punitive  damages. 

Same.t — ^Where  a  person  intending  to  take  passage  on  a  train 
presents  himself  at  a  flag  station  a  reasonable  time  before  the  train 
is  due,  and  the  engineer  sees  him  and  willfully  refuses  to  stop,  such 
person  is  entitled  to  recover  punitive  damages. 

Same— Liability — Contract  or  Tort. — Where  a  carrier  negligently 
fails  to  stop  for  a  person  desiring  to  take  passage,  such  person  is 
entitled  to  recover  the  damages  resulting,  whether  the  action  is 
brought  for  the  breach  of  the  contract  or  for  the  tort. 

Same  Duty  to  Transport — ^Actions — Damages. — Where  a  carrier 
negligently  fails  to  stop  for  a  person  desiring  to  take  passage,  such 
person  is  not  bound  to  wait  till  the  next  train,  but,  having  walked  to 
the  next  station,  is  entitled  to  recover  any  damages  by  reason 
thereof. 

*For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  against  a  carrier  of  passengers  for  refusal  or  failure  to 
transport  a  passenger,  or  delay  in  transporting  him,  see  foot-notes 
appended  to  Sappington  v.  Atlanta  &  W.  P.  Ry.  Co.  (Ga.),  22  R. 
R.  R.  846,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  846;  foot-notes  appended 
to  Louisville  &  N.  R.  Co.  v.  Fowler  (Ky.),  21  R.  R.  R.  299,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  299. 

tFor  the  authorities  in  this  series  on  the  question  whether  or  not 
exemplary  or  punitive  damages  may  be  recovered  for  wrongs  to 
passengers,  sec  foot-notes  appended  to  Berg  v.  St.  Paul  City  Ry.  Co. 
(Minn.),  22  R.  R.  R.  515,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  515;  Hutch- 
ison V.  Southern  Ry.  Co.  (N.  Car.),  22  R.  R.  R.  503,  45  Am.  &  Eng. 
R.  Cas.,  N.  S.,  503;  Milhouse  v.  Southern  Ry.  (S.  Car.),  21  R.  R.  R. 
734,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  734;  foot-notes  appended  to 
Tennessee  Cent.  R.  Co.  v.  Brasher's  Guardian  (Ky.),  21  R.  R.  R. 
419,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  419;  foot-notes  appended  to 
Tucker  v.  Southern  Ry.  Co.  (S.  Car.),  21  R.  R.  R.  135,  44  Am.  & 
Enjr.  R.  Cas.,  N.  S.,  135. 
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Appeal  from  Superior  Court,  Gaston  County ;  Peebles,  Judge. 

Two  actions,  one  by  H.  S.  Williams  and  the  other  by  L.  L. 
Todd,  against  the  Carolina  &  Northwestern  Railroad  Company. 
From  a  judgment  for  defendant,  plaintiffs  appeal.  Reversed, 
and  new  trial  granted. 

This  action  was  brought  by  the  plaintiffs  to  recover  damages 
from  the  defendant  for  failing  to  stop  its  train  and  carry  them 
from  Harden  Mills,  a  station  on  the  defendant's  road,  to  High 
Shoals,  another  station  a  mile  and  a  half  away.  The  train  was 
a  mixed  one,  composed  of  an  engine  and  freight  cars,  and  a 
caboose  in  which  passengers  were  carried.  Harden  Mills  was 
not  a  regular,  but  a  flag,  station,  at  which  stops  were  made  to 
take  on  passengers  Upon  proper  signals.  An  action  was  also 
brought  by  L.  L.  Todd,  who  was  left  at  Harden  Mills  at  the 
same  time  the  plaintiff  Williams  was,  and  the  two  actions,  by 
consent,  were  tried  together.  The  plaintiffs  were  in  the  store 
of  one  Costner  at  Harden  Mills  when  the  train  blew  for  the 
station.  They  and  Costner  went  out  and  signaled  the  train  to 
stop.  There  was  evidence  tending  to  show  that  the  signals  were 
those  required  by  the  rules  of  the  company.  The  plaintiflFs  al- 
leged and  offered  evidence  tending  to  show  that  the  engineer 
and  fireman  actually  saw  the  signals  and  failed  to  stop  the  train 
for  them  to  get  on,  and  that,  if  they  did  not  see  them,  they  could, 
by  keeping  a  proper  lookout,  have  seen  the  signals  in  time  to 
have  stopped  the  train.  There  was  also  some  evidence  that  the 
signals  were  not  given  a-s  required.  The  plaintiffs  walked  to 
High  Shoals.  The  next  train  from  Harden  Mills  to  High  Shoals 
passed  in  the  afternoon  of  that  day,  some  time  after  the  freight 
train.  The  plaintiffs  requested  the  court  to  charge  as  follows: 
"If  the  jury  find  from  the  evidence  that  the  defendant  negligently 
failed  to_  stop  its  train  for  the  plaintiffs  at  the  time  and  place  in 
question,  then  the  plaintiffs  are  entitled  to  recover  nominal  dam- 
ages, even  if  the  plaintiffs  sustained  no  actual  damages.  And, 
if  the  jury  find  that  the  plaintiffs  were,  by  the  negligence  of  the 
defendant,  put  to  any  inconvenience,  the  jury  should  take  such 
inconvenience  into  consideration  in  awarding  such  compensatory 
damages  as  the  jury  should  find  the  plaintiffs  have  sustained." 
This  instruction  was  refused,  and  the  plaintiffs  excepted.  The 
court  charged  the  jury  as  follows:  "(1)  If  the  plaintiffs  have 
satisfied  you  by  the  greater  weight  of  the  evidence  that  they 
made  a  signal  to  the  engineer  to  stop  at  the  usual  place  and  in 
the  usual  manner  of  making  signals,  and  that  the  signal  was 
made  in  time  for  the  engineer  to  have  stopped  his  train  at  tlie 
station  or  the  rear  end  of  it,  as  the  place  where  the  passengers 
usually  got  on,  or,  further,  that  the  engineer  saw  the  signal  and 
recognized  that  it  was  a  signal  for  him  to  stop,  and  he  willfully 
and  intentionally  failed  to  stop  and  ran  by,  you  will  answer  the 
first  and  third  issues  'Yes';  but,  if  the  plaintiff  has  failed  to 
satisfy  you  of  these  facts,  it  is  your  duty  to  answer  the  first  issue 
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and  the  third  issue  *No/  If  you  answer  them  'No/  you  need  not 
trouble  yourself  about  the  others  at  all,  as  that  ends  the  case. 
(2)  If  the  plaintiffs  had  sued  on  contract,  as  I  stated  before, 
they  had  a  right  to  do,  why,  then,  the  negligent  failure  on  the 
part  of  the  engineer  would  have  given  them  the  right  to  recover, 
because  it  would  have  been  wrong  in  the  railroad  company  to 
have  neglected  to  see  the  signal.  It  would  have  been  a.  breach 
of  the  contract  which  it  had  with  the  people  generally ;  and  any 
failure  to  perform  that  contract  would  have  entitled  the  plain- 
tiffs to  at  least  nominal  damages.  But  the  plaintiff  has  elected 
not  to  sue  on  contract.  In  this  case  he  cannot  recover  unless  he 
satisfies  you  that  the  engineer  saw  the  signal,  recognized  it,  and 
intentionally  and  willfully  failed  to  obey  it."  The  court  also 
charged,  upon  the  measure  of  damages,  that  the  plaintiffs  could 
not  recover  any  damages  for  having  walked  to  High  Shoals; 
that  they  should  have  waited  at  Harden  Mills  for  the  next  train 
which  passed  in  the  afternoon,  and,  if  they  had  done  so,  they 
could  have  recovered  for  the  delay  and  inconvenience  in  doing 
so,  but  that  they  had  shown  no  actual  damages,  and  the  jury,  if 
they  found  that  the  engineer  had  willfully  passed  the  station  and 
left  the  plaintiffs  at  Harden  Mills,  would  give  them  only  nominal 
damages,  and  if  the  engineer  did  see  the  signals,  but  willfully 
and  intentionally  disregarded  them  and  passed  on,  they  might 
award  punitive  damages  in  addition  to  the  nominal  damages. 
The  plaintiffs  duly  excepted  to  the  charge.  The  jury  returned 
a  verdict  against  the  plaintiffs  on  all  the  issues,  finding  thereby 
that  they  were  not  entitled  to  recover  at  all.  Judgment  was  en* 
tered  accordingly,  and  the  plaintiffs  appealed. 

A.  G.  Mangum  and  5*.  B,  Sparrow,  for  appellants. 

0.  F,  Mason,  G.  W.  Wilson,  and  /.  H.  Marion,  for  appellee. 

Walker,  J.  (after  stating  the  case).-  There  should  have  been 
separate  appeals  in  this  case.  The  actions  were  tried  together 
merely  for  convenience,  and  were  not  united  or  consolidated  in 
the  sense  that  they  became,  by  the  order  of  the  court,  one  action. 
They  could  not  be  thus  merged  under  Revisal  1905,  §  469.  The 
plaintiffs  were  not  united  in  interest,  but  alleged  separate  griev- 
ances, and  could  not  therefore  be  joined  in  the  same  action  under 
Revisal  1905,  §  411.  Logan  v,  Wallis,  76  N.  C.  416;  Syme  v. 
Bunting,  86  N.  C.  175.  The  verdict  was  substantially  separate 
as  to  each  plaintiff,  and  the  judgment  and  appeals  should  have 
corresponded;  two  cases  being  constituted  here.  But  we  will 
pass  by  this  objection,  without  intending,  though,  to  make  a 
precedent  of  the  case  in  this  respect,  and  proceed  to  consider  the 
case  upon  its  merits. 

If  the  plaintiffs  went  to  the  usual  place  for  receiving  passengers 
a  reasonable  time  before  the  arrival  of  the  train,  and  were  able, 
ready,  and  willing  to  pay  their  fare,  they  were  entitled  to  be 
carried  to  the  next  station.  Phillips  v.  Railway,  124  N.  C.  123, 
32  S.  E:  388,  45  L.  R.  A.  163 ;  Railroad  v.  Williams,  140  111. 
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275,  29  N.  E.  672 ;  1  Fetter  on  Carriers,  §  228.  If  they  gave  the 
requisite  signal,  it  was  the  duty  of  the  engineer  to  stop  the  train 
so  that  they  might  take  passage  on  it.  If  he  did  not  see  the 
plaintiffs  by  reason  of  mere  negligence  in  not  keeping  a  proper 
lookout  ahead  of  his  train,  the  defendant  would  be  liable  only  for 
actual  damages  resulting  from  the  failure  to  stop  the  train;  but, 
if  he  did  see  them  and  willfully  refused  to  stop  for  the  purpose 
of  receiving  them  on  the  train  as  passengers,  the  defendant  would 
be  liable  to  punitive  damages  in  addition  to  those  which  are 
merely  compensatory,  if  the  jury  should  see  fit  to  award  them. 
This  was  expressly  decided  in  Thomas  v.  Railway,  122  N.  C. 
1005,  30  S.  E.  343,  in  which  it  is  said :  "When  the  plaintiff  pre- 
sented himself  at  the  flag  station,  a  reasonable  time  before  the 
arrival  of  the  train,  for  the  purpose  of  procuring  passage,  and 
by  reason  of  the  absence  of  the  ,agent  and  the  failure  of  the  en- 
gineer to  see  the  plaintiff's  signal  the  train  did  not  stop  for 
him,  he  was  entitled  to  the  actual  damages  sustained,  which  were 
£hown  to  be  75  cents,  and  the  jury  under  the  instruction  of  the 
court  found  a  verdict  for  that  sum.  If  the  engineer  had  seen 
the  plaintiff's  signal  and  had  run  by  without  stopping,  this  would 
have  been  a  willful  and  intentional  violation  of  the  plaintiff's 
rights,  which  would  have  entitled  him  to  recover  exemplar}-  or 
punitive  damages.  Against  such  gross  disregard  of  its  du^.to 
the  public  and  to  the  plaintiff  by  a  common  carrier  the  power  of 
punishment  by  a  verdict  for  smart  money  may  be  invoked"— 
citing  Code  1883,  §  1963;  Hansley  v.  Railroad,  117  N.  C.  565. 
23  S.  E.  443,  32  L.  R.  A.  543,  53  Am.  St.  Rep.  600 ;  Purcell  v. 
Railroad,  108  N.  C.  414,  12  S.  E.  954,  956,  12  L  R.  A.  113; 
Heirn  v,  McCaughan,  32  Miss.  1,  66  Am.  Dec.  588;  Railroad  v. 
Hurst,  36  Miss.  660,  74  Am".  Dec.  785 ;  Wilson  v.  Railroad,  63 
Miss.  352 ;  Railroad  v.  Sellers,  93  Ala.  13,  9  South.  375,  30  Am. 
St.  Rep.  17;  Milwaukee  v.  Arms,  91  U.  S.  489,  23  L.  Ed.  374; 
2  Sutherland,  Damages,  §  937.  To  these  authorities  we  may  well 
add  the  recent  decisions  in  Hutchinson  v.  Railroad,  140  N.  C. 
123,  52  S.  E.  263  (overruling  a  contrary  decision  in  Smith  v. 
Railroad,  130  N.  C.  304,  41  S.  E.  481),  and  Ammons  v.  Rail- 
road, 140  N.  C.  196,  52  S.  E.  731.  In  the  case  last  cited  it  is 
substantially  said  in  both  opinions  that  when  a  wrong  is  com- 
mitted deliberately  and  in  violation  of  the  passenger's  rights,  in 
a  manner  and  under  circumstances  of  aggravation  or  humilia- 
tion, showing  a  reckless  and  lawless  disregard  of  the  carrier's 
duty  to  the  plaintiff,  the  law  allows  damages  beyond  the  strict 
measure  of  compensation  by  way  of  punishment,  and,  at  pages 
199  and  200,  the  principle  is  thus  stated  by  Justice  Hoke :  "Where 
a  passenger  is  wrongfully  ejected  from  a  railroad  train,  the  de- 
mand may  be  considered  as  one  in  tort,  and,  on  an  issue  as  to 
actual  or  compensatory  damages,  he  may  recover  what  the  jur}* 
may  decide  to  be  a  fair  and  just  compensation  for  the  injur)',  in- 
cluding his  actual  loss  in  time  or  money,  the  physical  inconven- 
ience, and  mental  suffering  or  humiliation  endured,  and  which 
could  be  considered  as  a  reasonable  and  probable  result  of  the 
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wrong  done.  Exemplary  or  punitive  damages  are  not  given  with 
a  view  to  compensation,  but  are  under  certain  circumstances 
awarded  in  addition  to  compensation  as  a  punishment  to  defend- 
ant and  as  a  warning  to  other  wrongdoers.  They  are  not  al- 
lowed as  a  matter  of  course,  but  only  where  there  are  some 
features  of  aggravation,  as  when  the  wrong  is  done  willfully 
and  maliciously,  or  under  circumstances  of  rudeness  or  oppres- 
sion, or  in  a  manner  which  evinces  a  reckless  and  wanton  disre- 
gard of  plaintiff's  rights" — citing  McNeil  v.  Railroad,  135  N. 
C.  683,  47  S.  E.  765 ;  Head  v.  Railroad,  79  Ga.  358,  7  S.  E.  217, 
11  Am.  St.  Rep.  434  (opinion  by  Bleckley,  J.)  ;  Hale  on  Damages, 
§  261 ;  18  Am.  &  Eng!  Enc.  (2d.  Ed.)  1082.  The  case  of  Parrott 
V,  Railroad,  140  N.  C.  546,  53  S.  E.  432,  is  also  in  point. 

We  might  well  stop  here  and  rest  our  decision  upon  the  clear 
and  explicit  statement  of  the  law  as  contained  in  the  cases  cited, 
but  for  the  fact  that,  while  the  court  charged  correctly  as  to 
punitive  damages,  it  withdrew  from  the  consideration  of  the  jury 
the  question  of  actual  or  conpensatory  damages  altogether,  and 
restricted  the  recovery  to  nominal  and  punitive  damages,  and 
charged  that  they  could  be  recovered  only  in  case  the  jury  found 
that  the  engineer  willfully  refused  to  stop  the  train.  This  charge 
was  given  because,  as  his  honor  stated,  the  plaintiffs  had  sued 
in  tort,  and  not  in  contract,  and  that  mere  inattention  on  the 
part  of  the  engineer,  or  a  negligent  failure  to  stop  the  train,  would 
not  entitle  the  plaintiffs  to  recover  as*  for  a  tort,  and,  further, 
that  they  could  not  recover  actual  damages,  because  none  had 
been  alleged  or  proven.'  We  are  not  aware  of  any  authority 
distinguishing  between  tort  and  contract  in  respect  to  the  right 
to  recover  in  actions  of  this  kind.  All  forms  of  action  are  abol- 
ished, and  we  have  now  but  one  form  for  the  enforcement  of 
private  rights  and  the  redress  of  private  wrongs,  which  is  denom- 
inated a  civil  action  (Revisal  1905,  §  354),  and  the  court  gives 
relief  according  to  the  facts  'alleged  and  established.  Clark's 
Code  (3d  Ed.)  §  133,  and  notes;  Sams  v.  Price,  119  N.  C.  572, 
26  S.  E.  170;  Bowers  v.  Railroad,  107  N.  C.  721,  12  S.  E.  452; 
Voorhees  z\  Porter,  134  N.  C.  591,  47  S.  E.  31.  The  complaint 
in  this  case  is  the  product  of  a  careful  and  skillful  pleader,  know- 
ing his  client's  cause  of  action  and  able  to  state  it  with  accuracy 
and  precision.  Its  allegations  are  abundantly  sufficient  to  cover 
every  phase  of  the  evidence,  and  it  is  otherwise  sufficient  in  sub- 
stance and  in  form.  The  plaintiffs  have  alleged,  not  only  a  will- 
ful disregard  of  their  rights,  but  negligent  inattention  on  the 
part  of  the  engineer;  and  whether  it  is  in  tort  or  contract  can^ 
make  no  difference.  The  law  does  not  deal  with  forms,  but  with 
facts.  There  was  error  in  the  charge,  so  far  as  it  denied  to  the 
plaintiffs  the  right  to  recovery  for  mere  negligence;  and  there 
was  also  error  in  the  instruction  that  they  were  not  entitled  to 
recover  for  having  to  walk  to  High  Shoals,  as  they  should  have 
stayed  at  Harden  Mills  and  taken  the  next  train.  If  the  defend- 
ant neglected  its  duty  in  the  premises,  it  had  no  right  to  demand 
that  the  plaintiffs  remain  at  the  station,  where  they  had  been  left 
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by  its  train,  and  not  proceed  to  the  next  station  if  their  business 
required  that  they  do  so.    The  authorities  we  have  already  cited 
are  to  the  effect  that  the  jury  may  include  in  their  verdict  dam- 
ages for  the  personal  annoyance,  inconvenience,  discomfort,  and 
the  physical  effort  incident  to  their  doing  so,  just  as  they  would 
have  been  entitled  to  recover  the  expense  of  a  conveyance  if 
they  had  hired  one  for  the  purpose,  instead  of  walking.    Thomas 
V,  Railway,  supra.    A  direct  authority  is  Moore  on  Carriers,  pp. 
884,  886,  and  to  the  same  effect  are  Railway  v,  Marshall,  (A  S. 
W.  418,  111  Ky.  560;  Hobbs  v.  Railway,  L.  R.  10  Q.  B.  Ill ; 
Walsh  V,  Railway,  42  Wis.  23,  24  Am.  Rep.  376.    In  3  Hutchin- 
son  on  Carriers  (3d  Ed.)  §  1421,  it  is  said  to  be  difficult,  in  as- 
sessing damages,  to  distinguish  between  the  consequences  of  the 
carrier's  breach  of  contract  and  of  hi§  tort,  and  that  the  damages 
must  be  measured  by  the  principles  of  compensation.    In  tiiat 
and  the  sections  immediately  following  will  be  found  a  full  and 
intelligent  discussion  of  the  question.     In  section  1424  the  law 
specially  applicable  to  this  case  is  thus  stated:    "The  inconveni- 
ence to  which  a  passenger  has  been  put,  or  the  annoyance  to  which 
he  has  been  subjected,  as  the  direct  and  natural  consequence  of 
the  wrongful  act  of  the  carrier,  may  be  taken  into  consideration, 
in  connection  with  any  pecuniary  loss  he  may  have  sustained 
thereby,  in  fixing  the  amount  of  damages  to  which  he  is  entitled ; 
and  it  has  been  held  that  such  personal  inconvenience  from  which 
the  passenger  has  suffered  discomfort  as  its  immediate  conse- 
quence may  be  made  the  substantive  ground  of  an  action  for 
damages,  regardless  of  any  expense  to  which  he  may  have  been 
put,  and  without  reference  to  loss  of  time  or  money.    This  rule 
has  frequently  been  applied  in  cases  where  a  passenger  has  been 
negligently  set  down  before  reaching  his  station  or  carried  be* 
yond  it;  also  where  the  carrier  has  failed  to  stop  tJie  train  a 
sufficient  time  for  the  passenger,  who  has  secured  the  right  to 
ride,  to  board  it.    In  these  cases  he  is  clearly  entitled  to  recover 
ior  the  trouble,  inconvenience,  and  expense  incurred  in  getting 
to  his  destination."     Any  other  damages  proximately  resulting 
from  the  wrong,  and  not  too  uncertain  in  their  nature,  may,  of 
course,  be  included  in  the  assessment.     It  is  established,  there* 
fore,  by  the  authorities  that  when  the  carrier  has  wrongfully  set 
the  passenger  down  short  of  or  beyond  his  destination,  or  has 
failed  to  stop  for  him,  and  has  thereby  imposed  upon  him  the 
necessity  of  reaching  his  destination  by  other  means,  the  carrier 
must  respond  in  damages  for  the  wrong,  whether  the  action  be 
brought  for  the  breach  of  the  contract  or  for  the  tort;  and  the 
rule  applies  in  this  case  if  the  plaintiffs  presented  themselves  at 
the  proper  place,  and  gave  the  required  signal  at  such  time  as 
enabled  the  engineer  to  stop  the  train  for  them  at  the  station. 
3  Hutchinson  on  Carriers  (3d  Ed.)  §  1429. 

The  errors  of  the  court  in  confining  the  plaintiffs'  right  of 
recovery  to  the  narrow  limits  stated  in  the  charge  entitles  them 
to  another  trial. 

New  trial. 
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(Supreme  Court  of  Nebraska,  April  18,  1907.) 
[Ill  N.  W.  Rep.  847.] 

Carriers — Injury  to  Licensee.* — One  who,  under  contract  with  a 
railroad  company,  accompanies  a  shipment  of  live  stock,  is  not  a 
passen^^er,  within  the  meaning  of  section  10039,  Cobbey's  Ann.  St. 
1903;  and,  in  an  action  for  personal  injuries  received  by  such  person, 
the  common-law,  and  not  the  statutory,  rule  of  liability  applies. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1.  Appeal  from 
District  Court,  Lancaster  County;  Frost,  Judge. 

Action  by  Stephen  D.  Riley  against  the  Chicago,  Burlington 
&  Quincy  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

/.  IV.  Deweese  and  F.  £.  Bishop,  for  appellant. 
Berge,  Morning  &  Ledwith,  for  appellee. 

Epperson,  C.  On  March  16,  1905,  plaintiff  Riley  shipped  a 
stallion  over  defendant's  railroad  from  Coring,  Iowa,  to  a  station 
in  Nebraska,  under  contract  whereby  plaintiff  was  to  accompany 
the  stock.  When  the  train  was  halfway  between  Havelock  and 
Lincoln,  in  this  state,  plaintiff,  believing  that  a  collision  or  wreck 
was  about  to  occur,  jumped  from  the  car  and  was  injured.  He  , 
brought  this  suit  for  personal  injury  and  recovered  judgment 
for  a  small  sum.  The  railway,  company  appeals,  urging  the  in- 
sufficiency of  the  evidence  as  the  sole  ground  of  reversal. 

It  seems  to  be  the  theory  of  plaintiff  that  he  was  a  passenger, 
within  the  meaning  of  section  10039,  Cobbey's  Ann.  St.  1903, 
which  provides :  "Every  railroad  company  as  aforesaid,  shall  be 
liable  for  all  damages  inflicted  upon  the  person  of  passengers 
while  being  transported  over  its  road,  except  in  cases  where  the 
injury  done  arises  from  the  criminal  negligence  of  the  person  in- 
jured, or  when  the  injury  complained  of  shall  be  the  violation  of 
some  express  rule  or  regulation  of  said  road  actually  brought  to 
his  or  her  notice."    "  'Criminal  negligence,'  as  used  in  the  statute, 

*For  the  authorities  in  this  scries  on  the  question,  who  are,  and 
are  not,  passensrers,  see  Malott  v.  Central  Trust  Co.  (Ind.),  22  R. 
R.  R.  189,  45  Am.  &  Enff.  R.  Cas.,  N.  S.,  189;  foot-notes  appended  to 
Chicago  Union  Traction  Co.  v.  Rosenthal  (111.),  21  R.  R.  R.  747, 
44  Am.  &  En».  R.  Cas.,  N.  S..  747;  foot-notes  appended  to  Waller 
V.  Wilmington  City  Ry.  Co.  (Del.  Sup'r  Ct.),  21  R.  R.  R.  727,  44 
Am.  &  Enj?.  R.  Cas.,  N.  S.,  727;  foot-notes  appended  to  Smallwood 
V,  Baltimore  &  O.  R.  Co.  (Pa.).  21  R.  R.  R.  290,  44  Am.  &  Eng. 
R.  Cas..  N.  S.,  290;  Colorado  Springs,  etc.,  Ry.  Co.  v.  Petit  (Colo.), 
21  R.  R.  R.  132,  44  Am.  &  Eng.  R.  Cas.,  N.  S..  132;  Illinois  Cent. 
R.  Co.  V.  Porter  (Tenn.),  20  R.  R.  R.  686,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  686. 
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which  will  defeat  a  recovery  for  an  injury  received  by  a  passen- 
ger, is  defined  to  mean  gross  negligence,  such  as  amounts  to  a 
reckless  disregard  of  one*s  own  safety,  and  a  willful  indifference 
to  the  consequence  liable  to  follow."  C,  B.  &  Q.  R.  R.  Co.  r. 
Winfrey,  67  Neb.  13,  93  N.  W.  526;  Railroad  Co.  v.  Porter, 
38  Neb.  226,  56  N.  W.  808 ;  O.  &  R.  V.  R.  R.  Co.  v,  Chollette, 
33  Neb.  146,  49  N.  W.  11 14.  Even  were  we  to  adopt  this  theory, 
it  is  not  clear  that  plaintiff  was  free  from  negligence  as  above 
defined. 

Plaintiff  has  not  favored  us  with  a  brief.  His  account  of  the 
accident,  as  we  gather  it  from  the  record,  is  about  as  follows :  "I 
was  riding  in  there  with  my  horse;  had  hold  of  the  halter, 
standing  there,  and  leaning  agin  the  rope  there  by  the  horse  to 
keep  him  quiet;  and  all  at  once  the  engineer  he  reversed  his 
steam  and  began  to  slow  down,  and  slowed  down  and  began  to 
run  back  and  set  the  car  back  as  fast  as  he  could,  and  it  excited 
me,  and  I  opened  the  door  and  looked  out  and  though  another  train 
was  coming  down,  and  that  excited  me,  and  I  jumped  off.  *  *  *  Q. 
And  you  say  they  sounded  the  whistle  ?  *  *  *  A.  They  began  to 
whistle  as  fast  and  loud  as  they  could  and  of  course  that  is 
what  alarmed  me.  *  *  *  Q.  How  long  did  they  continue  to 
blow  the  whistle?  A.-  I  could  not  tell  you —  After  I  opened  the 
door  quite  a  bit.  *  *  *  Q.  And,  while  you  opened  your  car 
door,  what  did  you  see  in  front  of  your  train?  A.  Why  I  looked 
out  ahead,  and  I  thought  I  could  see  another  train  coming  down 
onto  us.    Q.  Did  you  see  another  train  ?    A.  Yes,  I  think  I  did. 

*  *     *     I   thought  I   could  see  the   light  of  another  engine. 
'    *     *     *     Q.    You  say  the  train  you  were  on  at  the  time  you 

jumped   off   was  going  at   considerable   speed?     A.    Yes,  sir. 

*  *  *  Q.  Now,  your  train  came  right  on  into  Lincoln,  you 
say?  A.  Yes,  sir.  Q.  There  wasn't  any  collision  was  there? 
A.    No,  sir." 

A  carrier  cannot  be  held  liable  for  an  injur}^  received  by  one 
who  attends  a  shipment  of  live  stock,  except  in  the  event  that  the 
carelessness  of  the  carrier  was  the  proximate  cause  of  the  injurv. 
In  Omaha  &  R.  V.  R.  Co.  v.  Crow,  54  Neb.  747,  74  N.  W.  1066, 
69  Am.  St.  Rep.  741,  Irvine,  C,  says,  in  reference  to  persons  ac- 
companying stock:  "The  statute  fixing  the  liability  of  carriers 
to  ordinary  passengers  is,  from  the  nature  of  the  case,  not  ap- 
plicable ;  but,  subject  to  the  different  conditions  reasonably  aris- 
ing from  the  special  arrangements  and  duties  created  by  such 
contract,  the  common  law  as  to  carriers  of  passengers  applies. 
The  carrier  subject  to  such  modifications  is  still  bound  to  the 
exercise  of  the  highest  degree  of  care  of  which  human  foresig^ht 
is  capable,  and  contributory  negligence  is  a  defense."  To  the 
same  effect  are  C,  B.  &  Q.  R.  R.  Co.  v.  Troyer  (Neb)  97  N.  W. 
308 ;  Mo.  Pac.  Ry.  Co.  r.  Tietken.  49  Neb.  130,  68  N.  W.  336, 
59  Am.  St.  Rep.  526.  In  each  of  the  above-cited  cases,  a  drov- 
er's or  free  pass  had  been  issued  to  the  persons  in  charge  of  the 
stock,   for  whose  injuries  action  had  been   instituted.     In  the 
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case  at  bar,  plaintiff  bought  a  ticket  and  entered  into  a  contract 
with  the  company,  whereby  he  was  to  accompany  the  stallion  in 
the  car.  We  can  see  no  difference  in  principle.  The  mere  fact 
that  a  ticket  was  purchased  can  in  no  way  change  the  liability 
of  the  company  by  virtue  of  the  contract  establishing  the  relation- 
ship of  the  parties.  It  is  immaterial*  what  form  the  contract  may 
assume.  The  substance  of  it  was  that  for  a  stipulated  sum  the 
carrier  transported  the  stallion,  with  the  plaintiff  in  charge.  It 
is  the  fact  that  a  party  is  in  charge  of  stock  traveling  upon  a 
freight  train,  and  not  the  fact  that  such  person  has  a  free  pass 
or  a  drover's  pass,  which  fixes  the  liability  of  the  railroad  com- 
pany in  such  cases  as  that  of  a  common-law  carrier  only. 

'fhe  train  was  not  in  danger  of  collision  or  wreck,  and  the 
injury  was  not  caused  in  any  way  or  contributed  to  by  the  defend- 
ant company.  Had  there  been  apparent  danger  caused  by  the 
negligence  of  the  defendant,  then  the  plaintiff's  act,  which  re- 
sulted in  his  injury.  Would  have  been  no  bar  to  his  recovery. 
No  act  of  negligence  of  the  defendant  is  relied  upon,  other  than 
the  placing  of  the  plaintiff  in  a  position  of  apparent  danger. 
The  evidence  tending  to  support  this  contention  was  nothing 
more  than  the  plaintiff's  testimony  that  he  thought  another  train 
was  bearing  down  upon  them.  He  does  not  say,  as  we  under- 
stand him,  that  he  saw  such  a  train,  but  that  he  saw  lights  ahead, 
and  heard  what  he  calls  the  danger  signal  or  whistle,  whereupon, 
thinking  a  collision  or  wreck  was  about  to  occur,  he  jumped  from 
the  car  and  was  injured.  Plaintiff  was  not  a  passenger,  within 
the  meaning  of  the  statute,  and  the  facts,  viewing  them  in  the 
light  most  favorable  to  plaintiff,  raised  but  a  presumption  of 
negligence,  and  required  the  defendant  company,  at  most,  to 
prove  that  it  was  free  from  negligence.  This  was  done  by  the 
testimony  of  the  engineer,  who  said  that  no  collision  or  wreck 
was  apparent.  This  being  undisputed,  the  trial  court  should 
have  directed  a  verdict  for  defendant,  as  requested.  The  sole 
cause  of  the  injury  was  the.  act  of  the  plaintiff ;  prompted  by  an 
unjustifiable  belief  that  he  was  in  danger,  and  this,  we  consider, 
must  be  held  such  negligence  on  his  part  as  will  relieve  the  rail- 
way company. 

We  therefore  recommend  that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Ames  and  Oldham,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


444       Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 


Chicago  City  Ry.  Co.  v,  Shreve. 

(Supieme  Court  of   Illinois,   April   18,  1907.) 
[80  N.  E.  Rep.   1049.] 

Plending — Aider  by  Verdict. — In  an  action  against  a  street  railway 
company  for  injuries  to  a  passenger,  allegations  that  defendant, 
through  its  servants  in  charge  of  the  operation  and  management  of 
the  car,  so  carelessly  and  improperly  ran,  managed,  and  operated  it 
that  as  a  result  the  car  thereby  ran  into  and  collided  with  a  wagon 
on  the  track,  though  general,  were  sufficient  after  verdict,  to  support 
a  judgment  for  plaintiff. 

Judgment — ^Arrest — Defective  Pleading. — In  an  action  against  a 
street  railway  company  for  an  injury  to  a  passenger,  caused  by  a 
collision  of  the  car  with  a  wagon  driven  through  an  opening  in  a 
wall  extending  parallel  with  the  track,  a  count  of  a  declaration  averred 
the  existence  of  the  opening  in  the  wall,  that  it  connected  with  a 
plank  roadway  laid  from  the  street  through  the  opening,  and  that 
"long  prior  to  and  at  the  time  and  place  in  question  said  opening 
and  roadway  were  used  by  teams  and  wagons."  Held,  that  though 
the  extent  of  the  use  of  the  passageway  through  the  opening  is  not 
averred,  and  upon  demurrer  the  averment  might  have  been  held 
insufficient,  it  was  sufficient,  on  motion  in  arrest  of  judgment,  to 
support  a  judgment  for  plaintiff. 

Same — Motion. — On  a  verdict  for  plaintiff,  the  court  will  regard 
every  material  fact,  upon  the  motion  in  arrest  of  judgment,  alleged 
in  the  declaration  or  fairly  or  reasonably  inferable  from  what  is 
alleged,  as  proved  on  the  trial. 

Carriers — Injuries  to  Passenger — Action — Question  for  Jury.— In 
an  action  against  a  street  railway  company  for  injuries  to  a  passen- 
ger, caused  by  the  car  colliding  with  a  wagon  which  was  driven 
through  an  opening  in  a  wall  extending  parallel  with  the  track,  held, 
under  the  evidence,  a  question  for  the  jury  whether  the  company 
was  guilty  of  actionable  negligence  in  approaching  the  opening  with 
its  car  in  the  manner  in  which  it  did,  or  whether  it  had  t^ken  such 
reasonable  precaution  to  warn  its  servants  of  the  approach  of  teams 
through  such  opening  as  would  reasonably  guard  its  passengers  from 
being  injured  by  cars  colliding  with  such  teams. 

Same — Duty  of  Carrier.* — It  is  a  carrier's  duty  to  use  a  very  high 
degree    of    care    to    safely    transport   its    passengers,    doing  all  that 

♦For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
Raymond  v,  Portland  R.  Co.  (Me.),  22  R.  R.  R.  476,  45  Am.  & 
Eng.  R.  Cas.,  N.  S.,  476;  foot-notes  appended  to  Tri-City  Ry.  Co. 
V.  Gould  (111.),  21  R.  R.  R.  758,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  758; 
Moody  V.  Boston  &  M.  R.  R.  (Mass.),  21  R.  R.  R.  752,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  752;  Hayne  v.  Union  St.  Ry.  Co.  (Mass.),  1» 
R.  R.  R.  66,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  66;  Alton  Light  & 
Traction  Co.  v.  Oliver  (111.),  20  R.  R.  R.  33,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  33;  foot-notes  appended  to  St.  Louis,  etc.,  Ry.  Co.  v.  Hatch 
(Tenn.),  20  R.  R.  R.  782,  43  Am.  Eng.  R.  Cas.,  N.  S.,  782. 
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human  care,  viRilance,  and  foresight  can  reasonably  do,  in  view  of 
the  character  and  mode  of  conveyance  adopted,  consistent  with  the 
practical  operation  if  its  cars. 

Trial — Instructions — Construction  as  a  Whole. — In  an  action  against 
a  street  railway  company  for  injuries  to  a  passenger,  caused  by  col- 
lision with  a  wagon,  an  instruction  that  it  is  the  duty  of  carriers  to 
do  all  that  human  care,  vigilance,  and  foresight  can  reasonably  do, 
under  the  circumstances  and  in  view  of  the  character  and  mode  of 
conveyance  adopted,  reasonably  to  guard  against  accidents,  etc.,  was 
not  erroneous  for  not  limiting  the  degree  of  care  required  to  such 
care  as  is  consistent  with  the  practical  operation  of  the  road,  where, 
when  considered  with  other  instructions,  the  instruction  could  not 
have  misled  the  jury  as  to  the  degree  of  care  required. 

Evidence — Opinion — Physical  Condition. — In  an  action  against  a 
street  railway  company  for  injuries  to  plaintiff  while  a  passenger, 
the  admission  of  testimony  of  expert  witnesses,  who  talked  with  her 
and  made  experiments  by  sticking  pins  in  her  flesh  and  manipulating 
her  limbs,  to  determine  whether  or  not  she  was  feigning  paralysis, 
and  their  opinions  as  to  her  condition,  was  not  error;  the  court 
having  repeatedly  informed  the  witnesses  that  they  were  to  base 
their  opinions  only  upon  what  they  had  seen,  and  not  upon  any 
statements  made  to  them  by  plaintiff,  or  upon  any  physical  mani- 
festations of  the  plaintiff  within  her  control,  and  having  excluded 
specifically  all  evidence  from  the  consideration  of  the  jury  which 
could  by  any  possibility  be  regarded  an  infringement  of  the  rule 
against  the  consideration  by  them  of  any  subjective  condition  in  the 
plaintiff  brought  out  during  the  examination  of  the  witnesses. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Joie  E.  Shreve  against  the  Chicago  City  Railway 
Company.  From  a  judgment  of  the  Appellate  Court  of  the  First 
District,  affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an. action  on  the  case,  commenced  by  the  appellee 
against  the  appellant  in  the  superior  court  of  Cook  county,  to 
recover  damages  for  a  personal  injury  alleged  to  have  been  sus- 
tained by  the  appellee,  while  a  passenger  upon  one  of  the  cars 
of  the  appellant,  in  consequence  of  the  collision  between  said 
car  and  a  truck  wagon  drawn  by  two  horses  upon  one  of  the 
public  streets  in  the  city  of  Chicago.  The  case  was  tried  before 
a  jury,  and  resulted  in  a  verdict  in  favor  of  the  appellee  for  the 
sum  of  $2,500,  upon  which  the  court,  after  overruling  a  motion 
for  a  new  trial  and  in  arrest  of  judgment,  rendered  judgment, 
which  judgment  has  been  affirmed  by  the  Appellate  Court  for 
the  First  District,  and  a  further  appeal  has  been  prosecuted  to 
this  court. 

The  declaration  contained  three  counts.  The  first  count  al- 
leged that  on  the  19th  day  of  August,  1901,  the  defendant  was 
possessed  of  and  was  operating  a  certain  street  railway  running 
north  and  south  on  Clark  street,  then  and  there  a  public  highway 
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in  the  city  of  Chicago,  upon  which  railway  it  operated  certain 
passenger  cars  as  a  common  carrier  for  the  conveyance  of  pas- 
sengers for  hire,  and  that  at  the  time  and  place  aforesaid  the 
plaintiff  became  and  was  accepted  by  the  defendant  as  a  pas- 
senger for  hire  on  one  of  its  said  passenger  cars,  which  it  was 
then  and  there  operating  along  its  said  railway  in  a  southerly 
direction,  and  then  and  there  paid  to  the  defendant  her  fare  as 
such  passenger,  and  that  while  she  was  riding  as  such  passenger 
in  said  street  car  upon  said  street  railway  in  the  vicinity  of  Four- 
teenth street,  and  exercising  ordinary  care  for  her  own  safety, 
the  defendant,  through  its  servants  in  charge  of  the  operation 
and  management  of  said  car,  so  carelessly  and  improperly  ran, 
managed,  and  operated  said  car  that,  as  a  result  and  in  conse- 
quence thereof,  said  car  thereby  then  and  there  ran  into  and  col- 
lided with  a  certain  wagon  then  upon  said  railway  track,  and  the 
plaintiff  was  thereby  then  and  there  thrown  violently  against  a 
portion  of  said  car,  and  her  left  arm  and  shoulder  were  thereby 
then  and  there   severely  and  permanently  injured,  and  divers 
bones  of  her  body  were  thereby  then  and  there  sprained,  dislo- 
cated, and  broken,  and  she  was  thereby  severely  and  permanently 
injured,  etc.    The  second  count  was  identical  with  the  first  count, 
with  the  exception  that  it  alleged  the  plaintiff,  at  the  time  she 
was  injured,  "was  the  proprietress  of  and  conducting  a  dress- 
making establishment,  from  which  she  derived  a  profit  of,  to  wit, 
$20  per  week."    The  third  count,  after  showing  that  appellant 
was  engaged  in  operating  an  electric  street  car  line  in  the  city 
of  Chicago  and  that  the  plaintiff  was  a  passenger  upon  one  of  its 
cars  for  hire,  alleged  that  there  was  located  upon  the  west  line 
of  Clark  street,  between  Thirteenth  and  Fourteenth  streets,  a 
certain  high  wall,  running  parallel  with  and  but  a  few  feet  west 
of  said  south-bound  track,  and  that  there  was  a  certain  opening 
in  said  wall  which  connected  with  a  certain  plank  road-way 
■  laid  from  said  Clark  street  through  said  opening  westward  to  a 
certain  freight  or  dock  house  situated  upon  the  bank  of  the 
Chicago  river,  and  that  long  prior  to  and  at  the  time  and  place 
in  question  said  opening  and  roadway  were  used  for  teams  and 
wagons  in  going  from  Clark  street  to  or  near  said  freight  or  dock 
house,  and  from  and  near  said  freight  or  dock  house  to  Clark 
street,  and  in  each  case  they  were  required  to  cross  defendant's 
south-bound  track;  that  by  reason  of  the  height  of  said  wall, 
and  of  the  proximity  of  the  defendant's  south-bound  track  thereto, 
its  servants  in  charge  of  its  south-bound  cars  were  unable  to  dis- 
cover teams  attached  to  wagons  being  driven  easterly  along  said 
roadway,  towards  and  through  said  opening  into  Clark  street, 
until  said  teams  and  wagons  were  almost  upon  the  track  upon 
which  said  south-bound  cars  were  running,  which  made  said 
crossing  a  dangerous  place,  where  collisions  between  defendant's 
south-bound  cars  have  occurred  and  were  likely  to  occur,  all  of 
which  facts  the  plaintiff  alleged  were  known  to  the  defendant, 
or  by  the  exercise  of  due  care  in  that  regard  should  have  been 
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known  to  it;  that  by  reason  of  the  premises  it  was  the  duty  of 
the  defendant  to  its  passengers  for  hire  on  its  south-bound  cars 
to  have  maintained  a  flagman,  signal  device,  or  other  suitable 
appliance  at  said  opening  to  warn  its  servants  in  charge  of  its 
south-bound  cars  when  :a  team  or  wagon  was  being  driven  to- 
wards and  about  to  pass  through  said  opening  into  Clark  street, 
and  that  in  the  absence  of  such  flagman,  signal  device,  or  other 
appliance  there  was  danger  of  its  south-bound  cars,  or  some  of. 
them,  colliding  with  teams  and  wagons  being  driven  along  said 
roadway  and  through  said  opening  into  Clark  street,  but  that  the 
defendant,  not  regarding  said  duty,  negligently  failed  and  neg- 
lected to  maintain  a  flagman,  signal  device,  or  other  suitable  ap- 
pliance at  said  opening  in  said  wall  for  the  purpose  aforesaid; 
that  at  the  time  aforesaid  the  plaintiff  became  and  was  accepted 
by  the  defendant  as  a  passenger  for  hire  on  one  of  its  said  street 
.  cars,  which  it  was  then  and  there  operating  southerly  along  said 
south-bound  track,  and  that  while  plaintiff  was  riding,  as  such 
passenger,  in  said  street  car  upon  said  south-bound  track  along 
said  wall,  and  approaching  said  opening  in  said  wall,  and  while 
she  was  exercising  due  care  for  her  own  safety,  a  certain  team  of 
horses  hauling  a  heavy  truck  wagon  was  being  driven  along  said 
roadway  easterly  towards  and  through  said  opening  in  said  wall, 
and  across  said  street  car  tracks ;  and  that,  as  a  result  of  and  in 
consequence  of  the  defendant's  failure  to  maintain  a  flagman, 
signal  device,  or  other  suitable  appliances  at  said  opening  for 
the  purpose  aforesaid,  defendant's  servants  in  charge  of  said 
car  did  not  learn  of  the  approach  of  said  team  and  truck  wagon 
in  sufficient  time  to  stop  the  car,  and  as  a  result  and  in  conse- 
quence thereof  said  car  then  and  there  collided  with  great  force 
and  violence  with  said  truck  wagon  so  being  driven  through  said 
opening  and  across  said  track  as  aforesaid,  and  as  a  result  and  in 
consequence  of  said  collision  plaintiff  was  then  and  there  thrown 
violently  against  a  certain  portion  of  said  car,  and  her  left  arm, 
shoulder,  and  side  were  thereby  injured,  etc. 

The  general  issue  was  pleaded  to  the  declaration,  and  at  the 
close  of  the  plaintiff's  evidence,  and  again  at  the  close  of  all  the 
evidence,  the  appellant  made  a  motion  that  the  jury  be  instructed 
to  find  for  the  defendant,  which  motion  was  denied  by  the  court, 
whereupon  the  appellant  asked  the  court  to  give  to  the  jury  the 
following  instruction:  "Defendant  cannot  be  held  liable  in  this 
case  for  not  maintaining  a  flagman,  signal  device,  or  other  such 
appliances  at  the  opening  in  the  wall  in  question,  to  warn  its 
servants  in  charge  of  its  south-bound  cars  when  a  team  or  wagon 
was  approaching  towards  and  about  to  drive  through  said  open- 
ing into  Clark  street.  Under  the  law  and  the  evidence  of  this 
case  defendant  did  not  owe  a  duty  to  maintain  a  flagman,  signal 
device,  or  other  such  warning  appliance  at  said  opening."  This 
instruction  the  court  declined  to  give  to  the  jury. 

The  evidence  was  conflicting.  That,  however,  introduced  on 
behalf  of  the  appellee,  fairly  tended  to  show  that  the  appellee,  on 
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the  19th  day  of  August,  1901,  in  company  with  her  daughter, 
took  one  of  appellant's  south-bound  electric  cars  in  the  downtown 
district  of  the  city  of  Chicago  to  go  to  her  home  on  Wentworth 
avenue,  in  the  south  part  of  the  city.    The  car  was  an  open  car, 
with  seats  running  cross-wise  of  the  car  and  facing  each  other. 
The  appellee  and  her  daughter  occupied  the  west  end  of  the  first 
seat  in  the  rear  of  the  motorman.    They  faced  towards  the  rear 
of  the  car ;  the  daughter  occupying  the  end  seat.    The  car  passed 
south  upon  Clark  street,  and  as  it  approached  Fourteenth  street 
a  team  hitched  to  a  heavy  truck  wagon  was  driven  from  the 
west  upon  the  car  line  of  appellant  through  an  opening  in  the 
stone  wall  standing  upon  the  dividing  line  between  the  west  line 
of  Clark  street  and  the  Lake  Shore  &  Michigan  Southern  and 
other  railroad  tracks  situated  at  that  place.    The  stone  wall  stood 
about  2  feet  west  of  the  west  rail  of  the  street  car  line.     The 
motorman  saw  the  team  as  it  emerged  from  the  opening  when  the 
car  was  some  25  feet  north  of  the  opening  and  did  what  he  could 
to  stop  the  car,  but  without  avail.    The  car  struck  the  wagon  on 
the  north  side,  between  the  wheels,  with  such  violence  that  the 
wagon  was  pushed  westward  and  wedged  in  between  the  wall 
and  the  car.    The  wagon  was  crushed  and  broken,  the  car  was 
disabled,  and  the  wrecking  wagon  and  crew  of  appellant  were 
called  to  clear  the  track.    The  driver  of  the  team,  and  the  man 
with  him,  were  thrown  from  the  wagon  to  the  ground,  and  the 
shoulder,  arm,  and  chest  of  the  appellee  were  bruised  and  in- 
jured.   The  opening  in  the  stone  wall  had  existed,  substantially 
as  it  was  on  the  day  of  the  injury,  for  a  number  of  years,  and 
while  it  had  a  sign  over  the  top  or  on  the  side  which  indicated 
that  it  was  for  the  use  of  fire  engines  only,  and  had  a  gate  by 
which  it  could  be  closed,  it  was  planked  as  a  roadway.    The  gate 
was  usually  open,  and  the  roadway  through  the  opening  was  in 
use  by  grocerymen,  butchers,  and  draymen  as  a  means  of  entering 
the  railroad  right  of  way,  which  roadway  at  that  point  across  the 
railroad  grounds  was  used  by  parties  for  the  purpose  of  driving 
upon  from  Clark  street  to  buildings,  dock  houses,  etc.,  situated 
upon  the    Chicago  river  near  by,  to  deliver  groceries  and  meat 
and  receive  freight  from  boats  which  were  lying  in  the  Chicago 
river ;  the  distance  from  Clark  street  to  the  Chicago  river  at 
that  point  being  something  like  200  feet.    The  opening  had  been 
in  frequent  use  as  such  means  of  ingress  and  egress  for  teams  for 
many  years.    The  team  attached  to  the  truck  with  which  the  car 
collided  had  been  driven  through  the  opening  on  its  way  to  the 
river  about  30  minutes  before  the  accident,  and  was  returning  to 
the  street  at  the  time  of  the  collision.    The  car  was  running  at 
full  speed  as  it  approached  the  opening,  and  the  gong  was  not 
sounding. 

William  J.  Hynes  and  C  Le  Roy  Brown  (Mason  B,  Starring, 
of  counsel),  for  appellant. 

James  C,  McShane,  for  appellee. 
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Hand,  J.  (after  stating  the  fact^.  It  is  first  contended  that 
the  third  count  of  the  declaration  does  not  show  any  duty  resting 
upon  the  appellant  to  protect  the  appellee  from  injury  consequent 
upon  the  collision  of  its  car  with  said  truck  wagon  at  the  opening 
in  said  wall,  as  it  is  said  that  count  of  the  declaration  does  not 
show  that  said  opening  was  in  frequent  use  by  teams  as  a  pas* 
sage-way  from  Clark  street  to  the  Chicago  river,  and  that  from 
the  averments  of  that  count  its  use  may  have  been  only  an  oc- 
casional use  and  teams  may  have  passed  through  it  only  a  few 
times  and  at  rare  intervals,  in  which  event  the  appellant  would 
not  have  been  required  to  take  notice  of  its  dangerous  condition 
as  a  means  of  egress  and  ingress  from  Clark  street  to  said  rail- 
road grounds  over  appellant's  tracks,  and  that  by  reason  of  want 
of  such  notice  the  appellant  was  not  required  to  take  steps  to 
guard  against  the  injury  of  its  passengers  at  that  point,  arising 
from  collisions  between  its  cars  and  passing  teams  and  wagons. 
The  sufficiency  of  the  declaration  was  not  challenged  by  demur- 
rer, and  the  only  action  of  the  appellant  questioning  its  sufficiency 
was  by  its  motion  in  arrest  of  judgment.  No  defect  is  pointed 
out  in  the  first  count  of  the  declaration,  and,  while  the  negligence 
charged  in  that  count  is  general,  after  verdict  it  was  clearly 
sufficient  to  support  a  judgment  in  favor  of  appellee.  Chicago 
City  Railway  Co.  v,  Jennings;  157  111.  274,  41  N.  E.  629;  Illinois 
Central  Railroad  Co.  v.  Weiland,  179  111.  609,  54  N.  E.  300; 
Chicago  General  Railway  Co.  v.  Carroll,  189  111.  273,  59  N.  E. 
551.  We  are  also  of  the  opinion  that  the  third  count,  after  ver* 
diet,  when  tested  by  motion  in  arrest  of  judgment,  was  suffi- 
cient to  support  the  judgment  in  favor  of  the  appellee.  Gerke  v. 
Fancher,  158  111.  375,  41  N.  E.  982.  That  count  averred  the 
existence  of  the  opening  in  the  wall,  that  it  connected  with  a 
plank  roadway  laid  from  Clark  street  through  said  opening  west- 
ward to  the  freight  house  or  dock  house  at  the  Chicago  river, 
and  "that  long  prior  to  and  at  the  time  and  place  in  question  said 
opening  and  roadway  were  used  by  teams  and  wagons."  While 
the  extent  of  the  use  of  the  passageway  through  the  opening  is 
not  averred,  and  upon  demurrer  the  averment  might  have  been 
held  to  be  insufficient,  on  motion  in  arrest  of  judgment  the  rule 
is  different.  The  court  will  intend  that  every  material  fact,  upon 
motion  in  arest  of  judgment,  alleged  in  the  declaration  or  fairly 
or  reasonably  inferable  from  what  is  alleged,  was  proved  on  the 
trial.    Pennsylvania  Co.  v.  EUett,  132  111.  654,  24  N.  E.  559. 

It  is  next  contended  that  the  court  erred  in  declining  to  take 
the  case  from  the  jury,  and  in  refusing  the  instruction,  after  the 
motion  for  a  peremptory  instruction  had  been  overruled,  that  the 
appellant  could  not  be  held  liable  for  a  failure  to  maintain  a 
flagman,  signal  device,  or  other  such  appliance  at  the  opening  in 
the  wall  to  warn  its  servants,  as  its  cars  approached  the  opening, 
when  a  team  or  wagon  was  about  to  drive  upon  its  south-bound 
track  through  the  opening.  Two  grounds  of  negligence  are  re- 
lied upon  as  a  basis  of  recovery :    First,  the  failure  of  defendant. 

23  R  R  R— 29 
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through  its  servants,  to  approach  the  opening  in  the  wall  with  its 
cars  with  such  diligence  as  would  enable  it  to  discover  the  ap< 
proach  of  a  team  and  wagon,  in  case  the  same  were  about  to  pass 
through  the  opening  in  front  of  its  moving  cars ;  and,  secondly, 
the  failure  to  maintain  at  the  opening  a  flagman,  or  signal  device, 
or  other  appliance,  to  give  warning  of  an  approaching  team. 
The  opening  had  been  in  the  wall  for  a  number  of  years.    It  was 
planked   and   connected   with  the   driveway   upon  the   railroad 
grounds  leading  to  the  river  west  of  the  opening.     It  had  been 
used  as  a  passageway  for  teams  attached  to  vehicles  for  many 
years,  which  use  was  frequent.    The  wall  was  so  high  that  an 
approaching  team  from  the  west  could  not  be  seen  by  the  servants 
of  appellant  in  charge  of  its  cars,  or  appellant's  cars  discovered 
by  the  driver  of  the  team.    We  think,  therefore,  it  was  a  question 
of  fact  for  the  jury,  in  view  of  all  the  circumstances  disclosed  by 
the  evidence,  to  determine  whether  the  appellant  knew  or  ought 
to  have  known  of  the  condition  of  said  opening  and  driveway, 
and  whether  it  was  guilty  of  actionable  negligence  in  approaching 
the  opening  with  its  car  in  the  manner  in  which  it  did  on  the 
occasion  of  the  injury  to  the  appellee,  or  whether  it  had  taken 
such  reasonable  precaution  to  warn  its  servants  of  the  approach 
of  teams  through  said  opening  as  would  reasonably  guard  its 
passengers  from  being  injured  by  its  cars  coming  in  collision 
with  such  teams.    The  appellee  was  guilty  of  no  wrong,  and  the 
obligation  rested  upon  the  appellant  to  use  a  very  high  degree 
of  care  to  safely  transport  her  upon  its  car,  and  it  was  required, 
in  law,  to  do  all  that  human  care,  vigilance,  and  foresight  could 
reasonably  do,  in  view  of  the  character  and  mode  of  conveyance 
adopted,  consistent  with  the  practical  operation  of  its  cars,  to 
safely  carry  the  appellee.    North  Chicago  Street  Railroad  Co.  v, 
Polkey,  203  111.  225,  67  N.  E.  793 ;  Tri-City  Railway  Co.  v, 
Gould,  217  111.  317,  75  N.  E.  493.     And  whether  it  used  such 
care  and  performed  the  duty  which  it  owed  the  appellee  at  the 
time  of  the  collision  between  its  car,  and  said  trudc  wagon,  in 
view  of  the  conflicting  evidence,  was  a  question  of  fact.    We 
think  the  court  properly  declined  to  take  the  case  from  the  jury, 
and  did  not  err  in  declining  to  instruct  the  jury  that  the  appellant 
was  not  liable  to  the  appellee  by  reason  of  the  failure  on  its  part 
to  maintain  a  flagman,  signal  device,  or  other  such  appliance  at 
the  point  where  teams  came  upon  the  track  through  the  opening 
in  said  wall. 

It  is  further  contended  that  the  court  erred  in  giving  to  the 
jury  the  appellee's  second  instruction,  which  reads  as  follows: 
"The  court  instructs  the  jury  that  it  is  the  duty  of  common  car- 
riers to  do  all  that  human  care,  vigilance,  and  foresight  can  Rea- 
sonably do,  under  the  circumstances  and  in  view  of  the  character 
and  the  mode  of  conveyance  adopted,  reasonably  to  guard  against 
accidents  and  consequential  injuries,  and  if  they  neglect  so  to  do 
they  are  to  be  held  strictly  responsible  for  all  consequences 
which  directly  flow  from  such  neglect   (provided  such  neglect 
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and  consequence  is  alleged  in  the  declaration  and  is  established 
by  the  proofs)  ;  that,  while  the  carrier  is  not  an  insurer  of  the 
absolute  safety  of  the  passenger,  it  does,  however,  in  legal  con- 
templation, undertake  to  exercise  the  highest  degree  of  care  to 
secure  the  safety  of  the  passenger,  and  is  responsible  for  the 
slightest  neglect  resulting  in  injury  to  the  passenger  (provided 
such  neglect  and  injury  is  alleged  in  the  declaration  and  is  es- 
tablished by  the  proof),  if  the  passenger  is  at  the  time  of  the 
injury  exercising  ordinary  care  for  his  own  safety."    The  criti- 
cism made  upon  this  instruction  is  that  it  does  not  limit  the  de- 
gree of  care  required  of  the  appellant  to  such  care  as  Is  consistent 
with  the  practical  operation  of  its  street  car  line.     In  Tri-City 
Railway  Co.  v.  Gould,  supra,  such  limitation  was  held  necessary, 
and  for  a  failure  to  include  such  limitation  in  the  instruction  that 
case  was  reversed.     The  instruction  in  the  case  at  bar,  defining 
the  degree  of  care  required  of  appellant,  differs  from  the  instruc- 
tion given  in  the  Gould  Case  in  this :  That  the  instruction  in  this 
case  requires  appellant  to  use  only  such  care  as  it  could  reason- 
ably use  under  the  circumstances,  which  italicized  words  were 
omitted  from  that  instruction ;  and  in  this  case  the  jury  were  re- 
peatedly informed  by  instructions  given  on  behalf  of  the  appellant 
that  it  was  bound  to  use  only  such  care  as  was  consistent  with 
the  practical  operation  of  its  street  car  line,  and  it  does  not  ap- 
pear that  any  instruction  of  like  effect  was  given  on  behalf  of 
the  defendant  in  the  Gould  Case.    It  has  been  repeatedly  held  by 
this  court  that  where  an  instruction  does  not  direct  a  verdict, 
or  amount  to  such  direction,  it  may  be  supplemented  by  other  in- 
structions in  the  case,  and  that  where,  in  such  case,  the  instruc- 
tions, when  considered  together  and  as  a  whole,  correctly  state 
the  law  upon  a  given  subject,  an  omission  in  any  one  instruction 
in  the  series  will  be  cured  if  the  instructions  as  a  series  are  correct. 
Pardridge  v.  Cutler,  168  111.  504,  48  N.  E.  125;  Montgomery 
Coal  Co.  V.  Barringer,  218  111.  327,  75  N.  E.  900.    We  think, 
when  the  second  instruction  given  on  behalf  of  the  appellee  is 
considered  in  connection  with  the  instructions  given  on  behalf 
of  the  appellant,  that  the  jury  were  not  misled  as  to  the  degree 
of  care  which  the  appellant  was  bound  to  use  in  operating  its 
cars  at  the  time  the  appellee  was  injured.    The  instruction  above 
referred  to,  with  the  exception  of  the  parts  thereof  inclosed  by 
parentheses,  was  approved  in  the  case  of  Chicago  &  Alton  Rail- 
road Co.  V.  Byrum,  153  111.  131,  38  N.  E.  578. 

The  appellee  claimed,  and  sought  to  show  on  the  trial,  that  she 
was  suffering  from  paralysis  as  a  result  of  the  injury  which  she 
sustained  at  the  time  of  the  collision  between  the  street  car  and 
the  truck  wagon  and  she  called  a  number  of  medical  experts  as 
witnesses  on  her  behalf,  who  testified  that  in  their  opinion  such 
was  the  fact.  From  their  testimony  it  appeared  that  they  had 
talked  with  the  appellee,  and  made  experiments,  by  sticking  pins 
in  her  flesh  and  manipulating  her  limbs,  to  determine  whether 
or  not  she  was  feigning  paralysis ;  and  it  is  urged  that  the  dourt 
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erred  in  permitting  such  facts  to  go  to  the  jury,  and  in  per- 
mitting such  witnesses  to  state  to  the  jury  their  opinions 
as  to  appellee's  condition,  based  upon  subjective,  rather  than 
objective,  conditions.  We  have  read  the  evidence  of  those  wit- 
nesses  in  full  as  it  appears  in  the  record,  and  do  not  think  their 
evidence,  or  the  rulings  of  the  court  in  admitting  the  same,  sub- 
ject to  the  criticism  made  thereon.  The  court  repeatedly  in- 
formed the  witnesses  that  they  were  to  base  their  opinions  only 
upon  what  they  had  seen,  and  not  upon  any  statements  made  to 
them  by  the  appellee,  or  upon  any  physical  manifestations  of  the 
appellee  within  her  control;  and  in  order  to  more  fully  exclude 
from  the  consideration  of  the  jury  all  such  statements,  experi- 
ments, and  manifestations,  the  court  gave  to  the  jury,  at  the 
instance  of  the  appellant,  an  instruction  which  excluded  specific- 
ally all  evidence  from  the  consideration  of  the  jury  which  could 
by  any  possibility  be  regarded  an  infringement  of  the  rule  against 
the  consideration  by  them  of  any  subjective  condition  in  the 
appellee  brought  out  during  the  examination  of  the  expert  wit- 
nesses. 

It  is  also  said  that  the  judgment  should  be  reversed  by  reason 
of  certain  errors  which  it  is  urged  were  committed  during  the 
course  of  the  trial,  viz.,  alleged  misconduct  of  the  attorney  for 
appellee,  misconduct  upon  the  part  of  the  trial  judge,  and  mis- 
conduct on  the  part  of  the  jury  during  the  trial.  The  present 
trial  was  the  third  trial  of  the  case,  two  juries  having  previously 
disagreed,  and  from  the  commencement  of  this  trial  to  its  close 
there  was  a  persistent  effort  on  the  part  of  the  attorneys  repre- 
senting the  respective  parties  to  bring  before  the  jury  certain  facts 
and  circumstances  which  were  deemed  by  the  trial  court  entirely 
foreign  to  the  proper  presentation  of  the  case  to  the  jury,  and 
the  rulings  of  the  trial  judge  were  frequently  evaded  or  disre- 
garded by  the  attorneys  of  the  respective  parties.  During  the 
long  trial,  which  covered  a  period  of  10  days,  at  times  the  jury 
apparently  participated  somewhat  in  the  feeling  and  excitement 
incident  to  the  trial.  The  trial  judge,  however,  appears  to  have 
ruled  fairly  on  the  questions  presented  to  him  for  decision  during 
the  trial,  and  the  only  criticism,  if  any,  to  which  he  should  be 
subjected,  is  that  he  did  not  use  the  power  vested  in  him  by  the 
law  to  enforce  prompt  obedience  to  his  rulings.  We  think  the 
case  was  not  conducted  by  the  counsel  engaged  in  the  trial 
thereof  in  the  manner  in  which  a  case  should  be  tried  in  a  court 
of  justice.  The  fault,  however,  was  not  all  on  one  side,  and  we 
are  not  disposed  to  reverse  the  case  on  account  of  the  misconduct 
of  counsel. 

There  are  other  errors  assigned  upon  the  record  and  discussed 
in  the  briefs,  such  as  that  the  court  erred  in  not  discharging  the 
jury  during  the  trial  on  the  ground  of  bias  and  prejudice  against 
the  appellant,  upon  its  motion ;  that  the  jury,  by  questions  asked 
of  witnesses  while  they  were  giving  their  testimony  upon  the  wit- 
ness stand,  showed  that  they  were  prejudiced  against  the  appel- 
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lant,  and  disqualified;  that  the  court  erred  in  declining  to  dis- 
charg^e  the  jury  within  a  reasonable  time  after  they  had  retired 
to  consider  their  verdict,  on  the  motion  of  appellant;  and  that 
the  court  erred  in  the  manner  in  which  the  jury  were  directed  to 
be  polled  after  they  had  returned  their  verdict  into  court.  All 
of  these  questions  have  been  carefully  considered,  but  we  have 
discovered  no  error  in  this  record  which  we  think  should  work 
a  reversal  of  the  judgment  rendered  by  the  trial  court. 

The  judgment  of  the  Appellate  Court  will  therefore  be  af- 
firmed. 

Judgment  affirmed. 


BRroEN  et  al.  v.  New  York,  N.  H.  &  H.  R.  Co. 

(Supreme  Court  of  Rhode  Island,  May  18,  1906.) 

[65  Atl.  Rep.  315.] 

Railroads — ^Bridges  over  Tracks — Maintenance. — Laws  1844,  §  11, 
incorporating?  a  railroad,  provided  that  the  road  should  be  so  con- 
structed as  not  to  impede  or  obstruct  any  highway,  and  that,  if  the 
railroad  company  should  raise  or  lower  any  highway  crossed  by  it, 
it  sTiould  do  such  work  in  a  manner  satisfactory  to  the  town  council, 
which  may  require  of  the  railway  such  alteration  as  it  deems  neces^ 
sary.  Held  that,  where  the  railroad  company  constructed  a  bridge 
over  its  tracks  where  it  crossed  a  highway,  the  city  could  not  compel 
the  railroad  company  to  so  strengthen  th^  bridge  so  that  it  would 
sustain  street  cars;  the  city  being  relieved  of  its  statutory  duty  with 
reference  to  the  bridge  which  was  imposed  on  the  railroad  company, 
and  such  duty  was  fulfilled  if  the  bridge  was  safe  for  travelers  with 
their  teams,  though  not  fitted  for  street  car  service. 

Same — ^Charter  Obligations. — Laws  1844,  §  11,  incorporating  a  rail- 
road company  and  providing  that  the  raising  or  lowering  of  highway 
crossings  to  accommodate  the  railroad  must  be  made  to  the  satis- 
faction of  the  town  council,  etc.,  has  no  application  to  a  proceeding 
by  a  city  to  compel  the  railroad  company  to  so  strengthen  an  over- 
head bridge  that  it  could  be  made  available  for  street  cars. 

Same — Railroad  Crossings — ^Alteration. — Where  a  railroad  company 
refused  to  comply  with  a  clause  in  its  charter,  providing  that  the 
raising  or  lowering  of  highway  crossings  to  accommodate  the  rail- 
road must  be  made  to  the  satisfaction  of  the  town  council,  in  a  case 
where  such  provision  applied,  it  was  the  duty  of  the  town  to  make 
the  alteration  itself  and  then  recover  the  expense  by  action  at  law 
against  the  railroad  company. 

Same.* — Where  a  railroad  company  is  required  to  construct  a 
bridge  over  its  tracks,  its  duty  is  a  continuing  one,  and  it  should  be 
required  to  strengthen  the  bridge  whenever,  by  reason  of  weight  of 
vehicles  in  use,  or  for  any  other  reason,  the  bridge  becomes  insuffi- 
cient for  highway  traffic. 

♦See  note  at  end  of  case. 
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Appeal  from  Superior  Court,  Pawtucket  County. 

Petition  for  mandamus  on  behalf  of  the  city  of  Pawtucket  by 
William  E.  Briden  and  others,  members  of  the  city  board  of 
aldermen,  to  compel  the  New  York,  New  Haven,  Hartford  Rail- 
road Company  to  strengthen  a  bridge  maintained  over  its  tracks 
as  a  continuation  of  a  street.  From  an  order  dismissing  the 
petition,  petitioners  appeal.    Dismissed. 

The  following  is  the  decision  of  the  superior  court,  per  Mum- 
ford,  J.,  referred  to  in  the  opinion : 

"Thi^  is  a  petition  for  a  writ  of  mandamus  preferred  on  be- 
half of  the  city  of  Pawtucket  by  the  members  of  the  board  of 
aldermen  of  that  city  to  compel  the  respondent,  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  to  alter,  amend,  and 
strengthen  a  bridge  maintained  over  its  tracks  as  a  continuation 
of  Lonsdale  avenue.    The  case  is  submitted  to  the  court  on  an 
agreed  statement  of  facts,  by  which  it  appears  that  the  Provi- 
dence &  Worcester  Railroad  Company  was  incorporated,  by  the 
General  Assembly  of  this  state,  in  1844.     Section  11  of  the  act 
of  incorporation,  so  far  as  it  bears  on  this  case,  is  as  follows: 
'And  if  the  said  railroad  shall  in  the  course  thereof,  cross  any 
canal,  turnpike,  or  highway,  the  said  railroad  shall  be  so  con- 
structed as  not  to  impede,  or  obstruct  the  safe  and  convenient 
use  of  such  canal,  turnpike,  or  other  highway.     And  the  said 
corporation  shall  have  power  to  raise  or  lower  such  turnpike  or 
highway,  so  that  the  said  railroad,  if  necessary,  may  conveniently 
pass  under  or  over^  or  across  the  same.     And  if  the  said  cor- 
poration shall  raise  or  lower  any  such  turnpike  or  highway  pur- 
suant hereto,  and  shall  not  so  raise  or  lower  the  same  as  to  be 
satisfactory  to  the  proprietors  of  such  turnpike,  or  to  the  town 
council  of  the  town  in  which  said  highway  may  be  situated,  as 
the  case  may  be,  said  proprietors  or  town  council  may  require 
in  writing  of  said  corporation,  such  alteration  or  amendment  as 
they  shall  deem  necessary.'    Such  Providence  &  Worcester  Rail- 
road Company  located  and  constructed  its  railroad  under  a  high- 
way then  existing,  known  as  'Lonsdale  avenue,'  and  constructed 
over  its  tracks,  in  the  line  of  said  Lonsdale  avenue,  a  highway 
bridge,  and  maintained  the  same  until  the  respondent  corpora- 
tion took  possession  of  said  railroad  under  a  certain  lease,  since 
which  time  the  respondent  has  maintained  said  bridge.     After 
the  construction  of  said  bridge,  viz.,   in   1885,  the   Pawtucket 
Street  Railway  Company  was  incorporated,  subject  to  the  lia- 
bilities and  restrictions  set  forth  in  chapters  152  and  158  of  the 
Public  Statutes  of  1882.     Section  3  of  its  charter  is  as  follows: 
'Sec.  3.  Said  corporation  shall  put  all  streets  and  highways,  and 
every  portion  thereof,  over  or  through  which  they  shall  lay  any 
rails,  in  as  goods  condition  as  they  were  before  the  same  were 
laid,  and  they  shall  keep  and  maintain  in  repair  such  portions  of 
the  streets  and  highways  as  shall  be  occupied  by  their  tracks, 
and  shall  be  liable  for  any  loss  or  injury  that  any  person  shall 
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sustain  by  reason  of  any  carelessness,  neglect,  or  misconduct  of 
its  servants  and  agents  in  the  management,  construction  or  use 
of  said  tracks  or  streets.'  In  1904  an  ordinance  was  passed 
granting  said  street  railway  company  authority  to  lay  rails  in 
Lonsdale  avenue  in  that  portion  extending  over  the  tracks  of 
the  respondent,  and  to  operate  cars  not  exceeding  42,000  pounds 
in  weight  when  empty,  or  60,000  pounds  in  weight  when  loaded. 
For  the  rights  granted  to  it  by  said  city  of  Pawtucket  said  street 
railway  company  pays  certain  sums  over  and  above  the  taxes 
on  its  property.  The  Lonsdale  avenue  bridge  is  sufficiently 
strong  to  sustain  the  weight  of  the  usual,  ordinary,  and  regular 
highway  traffic  of  the  city,  and  is  in  a  condition  safe  and  con- 
venient for  travelers  with  their  teams,  carts,  and  carriages,  but 
is  not  of  sufficient  strength  to  bear  such  unusual  weights  as  a 
dty  road  roller,  weighing  from  24,000  to  40,000  pounds,  nor 
the  street  cars  authorized  by  the  ordinance  above  referred  to. 
In  June,  1905,  the  board  of  aldermen  passed  a  resolution  direct- 
ing the  respondent  to  strengthen  the  bridge,  with  which  direction 
the  respondent  declined  to  comply,  unless  the  street  railway 
company  should  contribute  toward  the  expense.  Within  450 
feet  of  the  bridge  in  question  is  a  bridge  sufficiently  strong  to 
sustain  the  weight  of  the  trolly  cars ;  the  expense  of  strengthen- 
ing the  same  having  been  borne  by  the  respondent  and  said  street 
railway  company.  A  photograph  of  the  bridge  and  a  plat  of 
the  locality  are  annexed  to  Jthe  statement.  The  question  is  as  to 
the  extent  of  the  duty  of  the  respondent  in  the  premises. 

"The  charter  of  the  respondent's  predecessor  requires  the  rail- 
road to  be  so  constructed  as  not  to  impede  or  obstruct  the  safe 
and  convenient  use  of  the  highway.  This  provision  is  to  be  taken 
strictly  against  the  respondent  and  liberally  in  favor  of  the  pub- 
lic. It  is,  for  its  corporate  purposes,  empowered  to  cross  any 
highway,  and,  if  it  is  to  exercise  this  power,  it  is  to  do  so  in  such 
manner  as  not  to  impede  or  obstruct  the  safe  and  convenient 
use  of  the  highway.  In  this  case  the  highway  was  carried  over 
the  respondent's  railroad  on  a  bridge.  There  can  be  no  doubt, 
upon  the  reason  of  the  case  as  well  as  upon  authority,  that  this 
duty  is  a  continuing  one.  If  the  bridge,  though  sufficient  when 
built,  yet  in  the  course  of  time,  by  change  of  circumstances,  by 
increase  of  population,  by  increase  in  the  number  of  trains  run, 
or  for  any  other  reasons,  becomes  insufficient,  the  company  can- 
not, on  the  ground  of  the  original  sufficiency  of  the  structure, 
refuse  to  comply  with  a  demand  that  the  structure  be  so  amended 
as  to  provide  for  the  increased  traffic  or  weight  due  to  changed 
conditions.  This  principle  has  been  illustrated  in  a  number  of 
adjudicated  cases,  and  the  language  *of  the  courts  has  varied 
with  the  varying  facts.  'The  Legislature  intended  to  provide 
against  any  obstruction  of  the  safe  and  convenient  use  of  the 
highway  for  all  time,  and  if,  by  the  increase  of  population  in  the 
neighborhood,  or  by  an  increasing  use  of  the  highway,  the  cross- 
ing which  at  the  outset  was  adequate  is  no  longer  so,  it  is  the 
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duty  of  the  railroad  corporation  to  make  such  alteration  as  will 
meet  the  present  needs  of*the  public  who  have  occasion  to  use 
the  highway.'  Cooke  v,  B.  &  L.  R.  R.  Co.,  133  Mass.  185.  This 
case  construes  a  charter  provision  substantially  like  that  of  the 
Providence  &  Worcester  Railroad  Company.  'It  is  a  well-set- 
tled principle  of  the  common  law  that  any  person  or  corporation  . 
that  cuts  through  a  highway  for  the  benefit  of  such  person  or 
corporation  must  furnish  to  the  public  a  proper  crossing,  even 
though  acting  under  a  license  from  the  proper  authorities.  It 
is  a  continuing  condition  inseparable  from  the  enjoyment  of  the 
franchise.'  People  v.  C.  &  A.  R.  R.  Co.,  67  111.  118.  'This  dut>' 
is  a  continuing  one.  It  is  not  fulfilled  by  simply  putting  the 
street,  at  the  time  the  railroad  is  .built,  in  such  condition  as  not 
to  impair  or  interfere  with  its  free  and  proper  use  at  that  time, 
nor  even  by  maintaining  it  in  such  condition  as  would  have  ac- 
complished that  end  had  the  circumstances  and  conditions  orig- 
inally existing  continued.  The  requirement  of  the  statute  has 
a  wider  scope  than  this,  and  has  reference  to  all  future  exigencies. 
The  Legislature  never  intended  to  fix  or  limit  the  duty  of  the 
company  by  the  necessities  of  the  public  at  any  one  time,  or 
under  any  particular  state  of. circumstances.  They  intended  to 
impose  upon  the  company  the  duty,  from  time  to  time,  of  putting 
the  street  in  such  condition  and  state  of  repair  as  changed  ar- 
cumstances — such  as  the  increased  travel  on  the  street,  or  in- 
creased traflSc  on  the  railroad — might  render  necessary  to  its 
free  and  proper  use.'  State  v,  St.  Paul,  etc.,  Ry.*  Co.,  35  Minn. 
131,  28  N.  W.  3,  59  Am.  Rep.  313.  These  cases  establish  the 
principle  that  the  duty  of  the  railroad  company  is  a  continuing 
one ;  that  it  is  to  keep  the  railroad  so  constructed  as  not  to  ob- 
struct the  public  in  its  travel  over  the  street  with  the  kind  of 
conveyances  and  vehicles  from  time  to  time  in  use.  This  prin- 
ciple would  be  applied  to  compel  the  respondent  to  strengthen 
the  bridge  whenever,  by  reason  of  increase  in  the  amount  of 
travel  over  the  street,  or  by  reason  of  the  greater  weight  of 
vehicles  in  use  by  travelers,  or  for  any  other  reason,  the  bridge 
should  become  insufficient  for  the  highway  traffic.    - 

"The  petitioners  claim  that  the  application  of  this  principle 
requires  the  respondent  to  maintain  the  bridge  of  sufficient 
strength  to  support  the  weight  of  any  street  cars  which  may  be 
operated  by  the  street  railway  company  under  the  authority  of 
the  city  of  Pawtucket.  The  respondent,  on  the  other  hand, 
claims  that  its  duty  is  fulfilled  if  it  maintains  the  highway  in  sudi 
a  condition  as  to  be  'safe  and  convenient  for  travelers  with  their 
teartis,  carts,  and  carriages.'  In  other  words,  that  the  effect  of 
the  charter  provision  is  to  relieve  the  city  of  its  statutory  duty  in 
regard  to  the  highway,  so  far  as  the  bridge  is  concerned,  and 
impose  this  duty  on  the  corporation.  I  am  of  the  opinion  that 
this  contention  of  the  respondent  is  correct.  The  respondent 
needed  to  cross  this  highway  for  its  corporate  purposes.  In  cut- 
ting through  the  highway  it  severed  the  two  parts,  and  it  was 
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required  to  connect  these  in  such  a  way  as  not  to  impede  or 
obstruct  its  safe  and  convenient  use.  In  other  words,  the  high- 
way, after  the  respondent  had  laid  its  track  across  and  under  it, 
was  to  be  kept  by  it  in  the  same  condition  as  the  town  was 
required  to  keep  it  before  such  track  was  laid  across  and  under 
it,  viz.,  safe  and  convenient.  The  object  of  this  statute  was  to 
throw  the  corporation  cutting  the  highway  the  burden  which 
but  for  that  use  of  it  would  have  to  be  borne  by  the  town.  The 
duty  of  the  town  is  to  keep  the  highway  safe  and  convenient  for 
travelers  with  their  teams,  carts,  and  carriages.  The  duty,  and, 
in  my  opinion,  no  higher  or  greater  duty,  is  cast  by  the  charter 
upon  the  respondent.  The  city  could  not  be  compelled,  if  any 
of  its  streets  were  not  in  suitable  condition  for  street  car  traflSc, 
to  put  them  in  such  condition  at  the  demand  of  a  street  railway 
company,  and  it  seems  to  me  that  the  city  is  not  warranted  in 
demanding  that  the  respondent  do  more  than  it,  the  city,  could 
be  compelled  to  do. 

"Most  of  the  cases  in  which  this  matter  has  come  before  the 
courts  have  been  brought  to  enjoin  the  use  of  the  bridge  by  the 
street  railway  company.  Thus  in  Carolina  Central  Railroad  Co. 
t\  Wilmington  Street  Railway  Co.,  120  N.  C.  520,  26  S.  E.  913, 
the  street  railway  company  declined  to  unite  with  the  plaintiff 
in  maintaining  the  bridge  which  was  sufficient  for  the  ordinary 
purpose  of  travel  by  foot  and  horse  and  vehicle  transportation. 
The  court,  recognizing  the  duty  of  the  plaintiff  to  maintain  a 
bridge  sufficient  to  meet  the  continuing  demands  of  the  public, 
held  that  the  obligation  did  not  extend  to  maintain  a  bridge  suit- 
able for  the  running  of  street  cars  by  a  corporation  formed  for 
the  profit  of  its  stockholders  and  whose  chief  purpose  is  private 
gain  and  not  the  public  good.  'Street  railways  are,  in  a  certain 
sense,  highways,  but  not  in  the  strict  sense  are  they  public  ways ; 
for  their  owners  have  private  rights  of  property  in  the  fran- 
chise, and  they  are  operated  for  the  private  benefit  of  their  stock- 
holders. The  public  benefits  from  street  railways  are  only  in- 
cidental.' The  court,  therefore,  held  that  the  running  of  street 
cars  over  the  bridge  constructed  by  another  corporation  and  suf- 
ficient for  all  other  purposes  imposes  an  additional  servitude  -on 
the  bridge,  pointing  out  that  this  doctrine  is  not  in  conflict  with 
the  doctrine  that  the  operation  of  a  street  railway  does  not, im- 
pose any  additional  servitude  on  abutting  owners.  Conshohocken 
Ry.  Co.  V.  Penn.  R.  R.  Co.,  IS  Pa.  Co.  Ct.  R.  445,  was  a  bill 
to  enjoin  the  street  railway  company  from  running  electric  cars 
over  a  highway  bridge  crossing  the  railroad  right  of  way.  The 
court  say,  in  the  fourth  'Conclusion  of  Law :'  'The  bridge  takes 
the  place  of  the  old  roadbed,  and  the  burden  of  keeping  it  in 
repair  must  fall  on  the  plaintiff ;  but  it  is  not  required  to  do  more 
than  would  have  been  required  of  the  township — ^that  is,  it  must 
maintain  a  roadway  at  the  bridge  3ufficient  to  meet  the  ordinary 
needs  of  travel.  A  township  is  not  required  to  build  bridges  to 
meet  the  needs  of  a  trolly  company,  and  it  follows  that  no  such 
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duty  can  be  fastened  upon  the  plaintiff.'     And  on  page  452  the 
court  say :    'The  plaintiff  must  keep  up  the  highway  bridge  and 
relieve  the  township  from  any  burden  concerning  it.    This  is  a 
continuing  duty.    *    *    *    It  must  repair  or  rebuild  if  necessar\\ 
But  this  does  not  require  of  it  a  strengthening  of  the  bridge  to 
meet  the  needs  of  the  trolly  company.     We  are  aware  that  it 
has  been  held  that  the  use  of  a  public  road  by  an  electric  street 
railway  is  but  a  modern  and  improved  use  of  the  road  as  a  pub- 
lic highway.     *     *     *     But  this  does  not  mean  the  township 
must  build  bridges  to  sustain  trolley  cars ;  and  the  duty  of  the 
plaintiff  company  in  relation  to  the  bridge  in  question  rises  na 
higher  than  that  imposed  on  the  township  as  to  other  bridges 
along  the  highway.     The  township  must  provide  for  the  ordi- 
nar>'  uses  of  the  public  roads.    *    *    *    If  the  time  should  come 
when  any  person  may  run  a  trolley  car  over  the  public  high- 
ways, and  such  use  is  an  ordinary  use  of  the  roads  by  the  gen- 
eral public,  then  it  may  well  be  that  the  supervisors  must  make 
suitable  provision  for  such  travel.'     People  v,  Adams,  88  Hun, 
122,  34  N.  Y.  Supp.  579,  was  a  proceeding  to  review  by  certiorari 
the  assessment  on  a  railroad  company  of  all  the  expense  of  build- 
ing over  its  tracks  a  new  bridge  sufficiently  strong  to  bear  the 
weight  of  street  railway  cars.    By  the  act  under  which  the  rail- 
road company  claimed  it  was  provided  that  any  company  avail- 
ing itself  of  the  provisions  of  certain  sections  thereof  should 
construct  the  railroad  with  depressed  tracks  at  every  crossing  of 
any  street,  'and  provide  suitable  overcrossing  thereat,  under  di- 
rection of  the  city  surveyor.'     The  court  say:     'This  statute, 
*    *    *    like  all  other  statutes,  should  receive  a  reasonable  con- 
struction.    The  Legislature  certainly  did  not  intend  thereby  to 
impose  upon  the  railroad  company,  in  constructing  its  crossing 
over  the  numerous  streets  in  the  city  that  its  tracks  should  in- 
tersect, the  building  of  structures  that  would  withstand  such 
enormous  weight,  which  is  far  beyond  that  of  the  vehicles  that 
ordinarilv  pass  over  thei  streets  and  highways.'    This  was  affirmed 
by  the  Court  of  Appeals.     147  N.  Y.  722,  42  N.  E.  725. 

"It  seems  to  me  clear,  therefore,  that  the  obligation  laid  upon 
the  respondent  is  to  maintain  this  bridge  in  the  same  condition 
that  the  city  is  required  by  statute  to  maintain  its  streets,  viz- 
safe  and  convenient  for  travelers  with  their  teams,  carts,  and 
carriages.  And  I  think  the  city  would  be  under  no  obligation 
to  keep  the  highway  safe  and  convenient  for  any  vehicles  not  in 
ordinary  use  for  the  usual  traffic  of  the  people.  Fox  v,  Clarke, 
25  R.  I.  515,  57  Atl.  305,  65  L.  R.  A.  234;  Gregor>'  v,  Adams. 
14  Gray,  242.  And  that  the  city  is  under  no  obligation  to  pro- 
vide a  highway  suitable  for  the  cars  of  the  Pawtucket  Street 
Railway  Company  is  made,  if  anything,  more  clear  by  a  con- 
sideration of  section  3  of  the  charter  of  that  company — requiring 
it  to  put  and  maintain  the  streets  in  which  they  shall  lay  rails  in 
as  good  condition  as  they  were  before  the  rails  were  laid.  And 
the  requirement  of  this  charter  is  by  section  18  of  chapter  187 
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of  the  General  Laws  (Laws  1896,  p.  600)  made  applicable  to 
ever>'  corporation  maintaining  or  using  railroad  tracks  in  any 
street  or  highway  in  any  town  or  city,  and  the  same  requirement 
as  to  condition  is  imposed,  viz.,  that  the  streets  and  highways 
may  be  safe  and  convenient  for  travelers  with  their  teams,  carts, 
and  carriages.  The  fact  that  the  bridge  is  not  of  sufficient 
strength  to  bear  the  weight  of  a  road  roller  is  not,  in  my  opinion, 
enough  to  cast  upon  the  respondent  the  duty  of  strengthening 
the  bridge.  The  bridge  is,  according  to  the  statement  of  facts, 
up  to  the  standard  of  safety  and  convenience  which  the  statute 
exacts  of  towns  and  cities,  and  I  do  not  think  the  railroad  is 
required  to  provide  for  this  unusual  weight,  especially  in  view  of 
the  fact  that  a  bridge  of  sufficient  strength  is  located  but  a  short 
distance  away. 

*'Xor  do  I  think  that  there  is  any  merit  in  the  petitioner's  sug- 
gestion that  the  respondent  should  strengthen  the  bridge,  and 
then  seek,  by  suit  in  equity,  to  enforce  its  rights  against  the 
street  railway  company.  I  do  not  understand  that  the  respondent 
has,  or  claims  to  have,  any  rights  against  the  street  railway  com- 
pany at  the  present  time;  nor  do  I  understand  what  rights  it 
would  have  after  strengthening  the  bridge.  If  the  bridge  is 
strengthened  by  the  respondent,  whether  of  its  own  volition  or 
by  order  of  the  court,  it  will  become  a  part  of  the  highway,  and 
the  city  can  authorize  the  street  railway  company  to  lay  tracks 
and  run  cars  across  it,  and  I  do  not  think  the  street  railway 
company  could  be  compelled,  to  pay  any  part  of  the  cost  of  such 
strengthening. 

"For  these  reasons  I  do  not  think  the  petitioners  have  shown 
any  cause  for  a  writ  of  mandamus  to  issue,  and  the  petition  is 
dismissed." 

Argued  before  Douglas,  C.  J.,  and  Dubois,  Blodgett,  John- 
son, and  Parkhurst,  JJ. 

Edward  W.  Blodgett,  for  petitioner. 
Kathaniel  W.  Smith,  for  respondents. 

Per  Curiam.  We  approve  so  much  of  the  decision  of  the  su- 
perior court  as  holds  that  the  city  of  Pawtucket  has  no  standing 
to  insist  upon  the  proposed  alteration  of  the  bridge  in  question, 
for  the  reason  that,  inasmuch  as  it  is  not  a  statutory  duty  of 
the  city  to  make  its  highways  safe  and  convenient  for  the  passage 
of  electric  cars,  it  can  have  no  concern  'to  inquire  whether  a 
greater  duty  is  imposed  upon  the  respondent  railroad  company. 
If  the  whole  duty  of  the  city  in  regard  to  the  bridge  is  imposed 
^pon  the  railroad  company,  as  is  admitted,  it  has  no  reason  to 
complain.  The  question  which  the  board  of  aldermen  attempt  to 
raise  is  one  which  concerns  the  electric  railroad  company,  or 
perhaps  the  public,  not  the  city  of  Pawtucket  in  its  corporate 
capacity.  And  we  may  further  observe  that  the  clause  quoted 
irom  the  charter,  providing  that  the  raising  or  lowering  of  a  high- 
way to  accommodate  the  railroad  must  be  made  to  the  satis- 
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faction  of  the  town  council,  has  no  application  to  this  casej 
Where  this  clause  does  apply  and  the  railroad  company  refused 
to  obey  the  order  of  the  town  council,  it  is  the  duty  of  the  town 
to  make  the  alteration  itself,  and  then  to  recover  the  expense  hf 
action  at  law  against  the  railroad  company. 

The  appeal  is  dismissed,  the  judgment  affirmed,  and  the  peti- 
tion remanded  to  the  superior  court  for  further  proceedings. 

NOTB. 

RAILROAD     CROSSING     HIGHWAY  —  RESTORATION     OP 
HIGHWAY— CONTINUING  DUTY  OF  RAIL- 
.       ROAD  COMPANY. 

GENERAL   RULE. 

The  duty  of  a  railroad  company  to  construct  and  maintain  the 
crossing  of  a  highway  over  which  its  road  extends  is  a  continuinj? 
one,  and  reguires  the  company  to  enlarge  and  extend  the  bridge,  or 
crossing,  originally  made  over  or  across  the  highway,  if,  by  increase 
of  population  and  public  travel,  etc.,  it  becomes  inadequate. 

United  States.— Lake  Erie,  etc.,  R.  Co.  v.  Smith  (C.  C),  61  Fed, 
Rep.  885;  National  Waterworks  Co.  v.  City  of  Kansas  (C.  C).  28 
Fed.  Rep.  921;  State  v.  Lake  Erie,  etc.,  R.  Co.  (C.  C),  83  Fed-  Rep. 
284. 

Colorado.— People  v.  Union  Pac.  Ry.  Co.,  20  Colo.  186,  37  Pac.  610. 

Connecticut. — Burritt  v.  New  Haven,  42  Conn."  174;  English  v.  New 
Haven  &  Northhampton  Co.,  32  Conn.  240. 

Georgia. — Cleveland  v.  City  Council  of  Augusta.  102  Ga.  233.  29 
S.  E.  584. 

Illinois. — Ohio,  etc.,  Ry.  Co.  v.  Town  of  Bridgeport,  43  111.  App. 
89;  People  v.  Chicago  &  A.  R.  Co.,  67  111.  118;  Peoria  Bridge  Ass*n  v. 
Loomes,  20  111.  235,  Tl  Am.  Dec.  263. 

Indiana. — Louisville,  etc.,  Ry.  Co.  v.  Smith,  91  Ind,  119,  13  Am. 
&  Eng.  R.  Cas.  608. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Henry,  57  Kan.  154,  45 
Pac.  576. 

Maine. — Wellcome  v.  Inhabitants  of  .Leeds,  51  Me.  313. 

Massachusetts. — Boston,  etc.,  R.  Co.  i/.  County  Comm'rs,  164  Mass. 
651.  42  N.  E.  100,  104;  Carter  v.  Boston  &  Providence  R.  Corp.,  139 
Mass.  525,  2  N.  E.  101;  Cooke  v.  Boston  &  L.  R.  Cojp.,  133  Mass. 
185,  10  Am.  &  Eng.  R.  Cas.  328;  Com.  v.  Proprietors  of  New  Bedford 
Bridge,  2  Gray  (Mass.)  339;  Norwood  v.  New  York,  etc.,  R,  Co.,  161 
Mass.  259,  37  N.  E.  199. 

Minnesota. — State  v.  Minneapolis  &  St.  L.  Ry.  Co.,  39  Minn.  219. 
39  N.  W.  153;  State  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  35  Minn.  131.  2? 
N.  W.  3;  Village  of  Wayzata  v.  Great  Northern  Ry.  Co.,  50  Minn. 
438,  52  N.  W.  913. 

New  Jersey.—Central  R.  Co.  v.  State.  32  N.  J.  L.  220;  Inhabitants 
of  Raritan  v.  Port  Reading  R.  Co.,  49  N.  J,  Eq.  11,  33  Atl.  127; 
Newark  v.  Delaware,  L.  &  W.  R.  Co.,  42  N.  J.  Eq.  196,  7  Atl.  123. 

New  York.— Cott  v.  Lewiston  Railroad  Co.,  36  N.  Y.  214;  Hatch  r. 
Syracuse,  etc.,  R.  Co.,  24  N.  Y.  St.  Rep.  36,  50  Hun  64,  4  N.  Y.  Supp. 
509;  Hayes  v.  New  York,  etc.,  R.  Co.,  9  Hun  (N.  Y.  Sup.  Ct.)  63: 
People  V.  New  York,  C.  &  H.  R.  R.  Co.,  74  N.  Y.  302;  Roe  v.  Elraen- 
dorf.  52  How.  Prac.  (N.  Y.)  232;  Windsor  v.  Delaware  &  Hudson 
Canal  Co.,  92  Hun  (N.  Y.  Sup.  Ct.)  127. 

Ohio. — Little  Miami  R.  Co.  v.  Commissioners  of  Greene  County,  31 
Ohio  St.  338;  Wabash  R.  Co.  v.  City  of  Defiance,  10  Ohio  Ct.  27. 

Tennessee.-— Dyer  County  v.  Paducah  &  M.  R.  Co.,  87  Tenn.  712. 
11  S.  W.  943. 
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Vermont. — Town  of  Roxbury  v.  Central  Vermont  R.  Co.,  60  Vt. 
I2I  14  AtL  92 

Virginia.— Charlottesville  v.  Southern  Ry.  Co.,  97  Va.  428,  16  Am. 
&  Entr.  R.  Cas.,  N.  S.,  600,  34  S.  E.  98. 

EnglanA— Manley  v,  St.  Helenas  Can.  &  R.  Co.,  2  H.  &  N.  (Eng.) 

ILLUSTRATIONS  OF  GENERAL  RULE. 

In  Lake  Erie,  etc..  R.  Co.  v.  Smith  (C.  C),  61  Fed.  Rep.  885,  it  is 
said  in  the  opinion:  "The  duty  of  a  railroad  to  restore  a  stream  or 
hijfhway  which  is  crossed  by  the  line  of  its  road,  is  a  continuing  one, 
and  if,  by  the  increase  of  population  or  other  causes,  the  crossing 
becomes  inadequate  to  meet  the  new  and  altered  conditions  of  the 
county,  it  is  the  duty  of  the  railroad  to  make  such  alterations  as  will 
meet  the  present  needs  of  the  public.  Cooke  v.  Boston  & ,  L.  R. 
Corp..  133  Mass.  185,  10  Am.  &  Eng.  R.  Cas.  328." 

Growth  of  City  and  Extension  of  Its  Limits — Highway  Becoming 
Principal  Street. — The  duty  imposed  by  2  Burns'  Ind.  Rev.  St.,  1894,  § 
5153.  par.  5,  on  a  railroad  company  to  restore  any  highway  crossed  by 
its  road  to  a  condition  of  safety  and  convenience  for  public  use  is  a 
ccntinuing  one,  and  includes  the  duty  of  maintaining  the  crossing  in 
SQch  manner  as  not  to  unnecessarily  impair  the  convenience,  safety, 
and  usefulness  of  the  highway;  and  where,  by  reason  of  the  growth 
ot  a  city  and  the  extension  of  the  city  limits,  such  highway  becomes 
one  of  its  principal  streets,  and  such  crossing  thereby  becomes  in- 
convenient and  dangerous,  it  is  the  duty  of  the  railroad  so  to  con- 
struct the  crossing  as  to  be  safe  and  convenient  under  the  changed 
conditions,  even  though  the  crossing  was  safe  and  sufficient  when 
tirst  constructed.  So  held  in  State  v.  Lake  Erie,  etc.,  R.  Co.  (C.  C), 
83  Fed,  Rep.  284. 

Railroad  Track  Across  Street. — When  a  railroad  lays  its  track 
across  a  public  street,  such  use  of  the  street  is  subject  to  the  condi- 
tion that  the  company  will  do  whatever  a  reasonable  public  necessity 
may  require  to  maintain  the  street  as  a  highway.  And  such  duty  is 
a  continuing  one,  enlarging  from  time  to  time,  as  changed  conditions 
render  the  mode  adopted  inadequate.  So  held  in  People  v.  Union 
Pac.  Ry.  Co.,  20  Colo.  186,  37  Pac.  610. 

Duty  to  Widen  Overhead  Bridges  in  City. — In  English  v.  New 
Haven  &  Northhampton  Co.,  32  Conn.  240,  it  appeared  that  defend- 
ants were  an  incorporated  company,  with  a  charter  open  to  amend- 
ment or  repeal,  and  which  empowered  them  to  construct  and  use  a 
railroad  terminating  in  the  city  of  New  Haven,  and  provided  that 
the  ifenstruction  and  use  of  that  part  of  the  road  w'thin  the  limits  of 
the  city  should  be  subject  to  such  riegulations  as  the  city  should 
prescribe;  that  after  defendants  had  constructed  their  road  and  built 
oridj?es  over  the  same  within  the  city  to  the  acceptance  of  the  city, 
an  act  was  passed  empowering  the  common  council  to  order  them 
widened  in  such  manner  as  public  convenience  might  require  and  to 
enforce  the  order.  It  was  held,  that  the  act  was  not  unconstitu- 
Jj^nal  as  impairing  the  obligation  of  the  contract  of  the  state  with 
the  defendants,  or  as  taking  their  property  without  compensation. 

GrowA  of  City— Duty  to  Substitute  Bridge  for  Grade  Crossing.— 
in  Burritt  v.  New  Haven,  42  Conn.  174,  it  appeared  that  a  railroad 
C'^mpany  was  by  its  charter  authorized  to  construct  its  tracks  over 
•^^y  highway,  but  it  provided  that  the  company  should  restore  the 
h'srhway  to  its  former  state,  or  in  a  sufficient  manner  not  to  impair 
|t5  usefulness;  that  the  company  built  its  line  across  certain  streets 
in  the  city  of  New  Haven  at  grade,  a  method  of  intersection  then 
perfectly  safe,  and  that  subsequently,  owing  to  the  growth  of  the 
c'ty.  such  mode  became  unsafe,  and  a  bridge  became  necessary.  It 
jas  held,  that  it  was  the  duty  of  the  railroad  company  to  build  such 

bndjjre. 

Duty  to  Conform  Grade  of  Railroad  to  Changed  Grade  of  Street. — 
•^railroad  which  under  its  charter  constructs  its   tracks   across   an 
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existing!:  public  hiR"hway  or  street  of  a  city,  does  so  on  the  implied 
condition  that  it  will  yield  to  the  reasonable  burdens  imposed  by  ihe 
growth  and  development  of  the  country  or  the  city;  and  where  the 
public  welfare  demands  a  change  of  the  grade  of  the  highway  or 
street,  the  railroad  company  must,  at  its  own  expense,  make  such 
alterations  in  the  grade  of  its  crossing  as  will  conform  to  the  new 
grade.  So  held  in  Cleveland  v.  City  Council  of  Augusta,  102  Ga.  233, 
29  S.  E.  584. 

Duty  to  Alter  Bridge  Approaches. — The  duty  of  a  railroad  com- 
pany, with  respect  to  restoring  a  highway  across  which  its  road  is 
built,  does  not  end  with  the  construction  of  approaches  to  a  bridge 
and  crossings,  and  keeping  the  same  in  repair.  Whenever  there  i^  a 
change  of  conditions  it  is  bound  to  conform  to  the  new  circumstances 
and  conditions  as  they  arise,  in  altering  such  places  from  time  to 
time  as  public  safety  and  convenience  makes  it  necessary.  So  held 
in  Ohio,  etc.,  Rv.  Co.  v.  Town  of  Bridgeport,  43  111.  App.  89. 
«  Bridge  Applied  to  Uses  of  Railroad — Increased  Guards. — The  pro- 
prietors of  a  bridge,  if  it  should  be  applied  to  the  uses  of  a  railroad, 
should  provide  increased  guards  against  the  consequential  new  dan- 
gers. So  held  in  Peoria  Bridge  Ass'n  v.  Loomes,  20  111.  235,  71  Am. 
Dec.  263. 

Duty  to  Widen  Crossing  for  Use  of  Widened  Vehicles. — In  Atchi- 
son, T.  &  S.  F.  R.  Co.  V,  Henry,  57  Kan.  154,  45  Pac.  576,  it  is  held, 
that  the  duties  imposed  upon  a  railroad  company  by  Kan.  Gen. 
Sts.  of  1889,  §§  1207,  1262,  as  to  the  crossing:  of  any  public  highway, 
are  continuing  in  their  nature,  and  the  railroad  should  keep  such 
crossings  in  such  condition  that  the  use  of  the  highway  by  the 
public  shall  not  be  materially  interfered  with,  nor  the  highway  be 
rendered  less  safe  and  convenient  to  persons,  vehicles,  and  teams 
passing  over  it,  except  so  far  as  diminished  safety  and  convenience 
are  inseparable  from  any  crossing  of  the  highway  by  a  railroad; 
and  if,  by  the  growth  of  business  or  the  widening  of  the  vehicles  used 
or  drawn  upon  the  highway,  a  crossing  becomes  inadequate  for  the 
public  accommodation,  then  it  is  the  duty  of  the  company  to  widen 
it  so  that  it  will  be  reasonably  safe  for  the  widened  vehicles  drawn 
in  the  usual  and  proper  manner. 

Duty  to  Alter  Bridge.— In  Cooke  v.  Boston  &  L.  R.  Corp.,  133 
Mass.  185,  10  Am.  &  Eng.  R.  Cas.  328,  it  appeared  that  the  charter 
of  a  railroad  company  provided  that,  if  the  railroad  should  cross  any 
highway,  it  should  be  so  constructed  as  not  to  impede  or  obstruct 
the  safe  and  convenient  use  thereof;  that  the  company  should  have 
•the  power  to  raise  or  lower  such  highway,  and,  if  it  should  dp  so 
and  should  not  so  raise  or  lower  the  same  as  to  be  satisfactory  to 
the  selectmen,  the  latter  might  require  in  writing  of  the  corporation 
such  alteration  or  amendment  as  they  might  think  necessar>'.  and 
that,  if  the  required  amendment  or  alteration  was  reasonable  and 
proper,  and  the  corporation  should  unnecessarily  and  unreasonably 
neglect  to  make  the  same,  the  selectmen  might  proceed  to  make 
such  alteration  or  amendment,  and  might  recover  the  cost  thereof 
from  the  corporation.  It  was  held,  that  the  railroad  company  was 
bound  so  to  construct  and  keep  its  railroad'  as  not  to  impede  or  ob- 
struct the  safe  and  convenient  use  of  the  highway;  and  that  even  if 
the  bridge  in  question  was  adequate  for  such  use  when  built,  and  an 
increased  use  rendered  it  inadequate,  the  railroad  must  alter  the 
bridge. 

Necessity  of  Abolishing  Grade  Crossing — Police  Power.— In  Nor- 
wood V.  New  York,  etc.,  R.  Co.,  161  Mass.  259,  37  N.  E.  199,  it  is 
said  in  the  opinion:  "If,  by  an  increase  in  the  amount  of  travel  at 
a  grade  crossing,  or  of  the  number  of  trains  running  over  the  rail- 
road, or  by  changes  in  trains,  or  of  the  mode  of  travel  on  a  highway, 
or  if  by  reason  of  any  other  change  of  circumstances  the  Legislature 
should  deem  it  best  for  the  public  interest  that  a  grade  crossing 
should  be  abolished,  it  would  be  within  the  constitutional  authority 
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of  the  Legislature  to  forbid  the  continuance  of  it,  and  to  require  the 
railroad  company  to  pay  the  whole,  or  any  part,  of  the  cost  of  mak- 
ing the  change.  Roxbury  v.  Boston  &  Providence  Railroad  Corp., 
6  Cush.  (Mass.)  424;  Commonwealth  v.  Eastern  Railroad,  103  Mass. 
254;  Mayor,  etc.,  of  Worcester  v.  Norwich  &  Worcester  Railroad, 
109  Mass.  103;  In  re  Mayor,  etc.,  of  Northhampton,  158  Mass.  299, 
33  N.  E.  568;  New  York  &  New  England  Railroad  v.  Bristol,  151 
U.  S.  556,  14  Sup.  Ct.  Rep.  437;  New  York  &  New  England  Railroad's 
Appeal,  58  Conn.  532,  20  Atl.  670,  45  Am.  &  Eng.  R.  Cas.  109; 
S.  C,  62  Conn.  527,  26  Atl.  122,  55  Am.  &  Eng.  R.  Cas.  88;  Boston 
&  Maine  Railroad  v.  County  Commissioners,  79  Me.  386,  10  Atl. 
.  113;  State  v.  Wabash,  St.  Louis  &  Pacific  Railway,  83  Mo.  144,  25 
Am.  &  Eng.  R.  Cas.  133.  This  it  might  do  in  the  exercise  of  the 
police  power  for  the  protection  of  the  people;  and  its  decision  in  re- 
gard to  what  is  right  and  proper  in  each  particular  case,  or  in  any 
class  of  cases,  would  not  be  subject  to  revision  by  any  other  tribunal. 
This  would  not  be  taking  from  the  railroad  company  its  property  or 
any  vested  right.  It  would  be  merely  prescribing  in  the  interest  of 
the  public  the  mode  of  constructing  its  road." 

Bridge  over  Railroad — Duty  of  Railroad  to  Maintain  Widened  Ap- 
proach3--In  Carter  v,  Boston  &  Providence  R.  Corp.,  139  Mass.  525, 
2  N.  E.  101,  it  is  held,  that  a  railroad  company  is  liable  for  personal 
injuries  caused  by  a  defect  in  a  highway  which  is  an  approach  of  a 
bridjfe  over  its  railroad,  although  the  defect  is  outside  of  the  ap- 
proach as  it  existed  when  the  bridge  was  originally  constructed,  but 
within  the  approach  as  widened  since  the  construction  of  the  rail- 
road- 
Duty  to  Substitute  Bridge  for  Grade  Crossing. — The  fact  that  a 
railroad  has  once  been  lawfully  constructed  upon  the  grade  of  a 
street  does  not  exempt  it  from  the  duty  of  bridging  it  when  that 
becomes  necessary.  So  held  in  State  v.  Minneapolis  &  St.  L.  Ry. 
Co.,  39  Minn.  219,  39  N.  W.  153. 

Duty  to  Construct  Substitute  for  Surface  Street  Crossing. — In 
State  V.  St  Paul,  M.  &  M.  Ry.  Co.,  35  Minn.  131,  28  N.  W.  3,  it  ap- 
peared that  a  railroad  charter  provided  that  where  the  company  con- 
structed its  road  across  any  highway,  etc.,  "the  said  company  shall 
put  such  highway,  road  or  street  in  such  condition  and  state  of  re- 
pair as  not  to  impair  or  interfere  with  its  free  and  proper  use."  It 
was  held,  that  such  duty  was  a  continuing  one,  and  was  not  fulfilled 
by  putting  the  street,  at  the  time  of  building  the  road,  in  such  condi- 
tion as  not  to  impair  or  interfere  with  its  use  at  that  time,  nor  by 
maintaining  it  in  such  condition  as  would  have  accomplished  that  end 
had  the  state  of  things  originally  existing  continued;  that  the  duty 
had  reference  to  future  exigences  and  required  the  company,  from 
time  to  time,  to  put  the  street  in  such  condition  as  changed  circum- 
stances might  render  necessary,  and,  therefore,  although  a  railroad 
crossing  on  the  surface  of  the  street  may  have  been  adequate  at  the 
time  the  railroad  was  built,  yet,  if  by  reason  of  the  increased  number 
of  tracks  and  railway  traffic  and  of  the  increase  of  travel  on  the 
street,  such  crossing  becomes  unsafe  and  dangerous  and  seriously 
impairs  and  interferes  with  the  free  and  proper  use  of  the  street,  it 
becomes  the  duty  of  the  company  to  provide  some  other  mode  of 
crossing,  as  by  carrying  the  street  under  or  over  the  tracks. 

Duty  to  Construct  Crossings  .over  or  under  Railroad. — In  Newark 
V.  Delaware,  L.  &  W.  R.  Co.,  42  N.  J.  Eq.  196,  7  Atl.  123,  it  is  held,  that 
where  the  charter  of  a  railroad  gives  it  the  right  to  cross  highways, 
but  makes  it  the  duty  of  the  company  to  construct  and  keep  in  good 
repair  sufficient  bridges  or  passages  over  or  under  the  railroad,  so 
that  travel  over  the  highway  shall  not  be  impeded,  an  obligation  is 
thereby  imposed  which  requires  the  railroad  to  keep  the  highway  at 
all  times  and  under  all  circumstances,  in  a  condition  fit  for  travel 
and  convenient  use  by  the  public. 

Railroads  Not  Authorized  to  Permanently  Obstruct  Any  Portion  of 
Highways. — Power  given  a  railroad  company  to  construct  its   road 
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across  a  public  highway  upon  condition  that  the  same  be  restored  to 
its  former  state,  "or  in  a  sufficient  manner  not  to  impair  its  useful- 
ness," does  not  authorize  the  permanent  appropriation  of  any  portion 
of  the  highway  by  obstructions,  which  materially  interfere  with  the 
public  travel.  So  held  in  Little  Miami  R.  Co.  v.  Commissioners  of 
Greene  County,  31  Ohio  St.  338. 

Overhead  Bridge  in  Street. — Under  a  statutory  provision  requiring 
a  railroad  crossing^  over  a  highway  to  be  so  constructed  "as  not  to 
impair"  the  public  use  and  safety  of  the  highway,  the  duty  of  the 
railroad  company,  as  to  the  construction  and  maintenance  of  the 
crossing,  is  a  continuing  one,  and  the  company  does  not  fulfill  it> 
whole  obligation  by  putting  the  highway  in  such  a  condition  at  the 
time  the  railroad  is  built  that  the  crossing  does  not  impair  the  safety, 
or  impede  or  endanger  the  passage  or  transportation,  of  persons  or 
property  along  the  highway,  nor  by  putting  and  keeping  it  in  such 
condition  as  would  have  accomplished  that  end  at  the  time  the 
railroad  was  built  if  the  conditions  and  circumstances  existing  at 
the  time  the  railroad  was  built  had  continued.  So  held  in  City  of 
Charlottesville  v.  Southern  Ry.  Co.,  97  Va.  428,  16  Am.  &  Eng.  R. 
Cas.,  N.   S.,  600,  34  S.  E.  98. 

Duty  to  Enlarge  Bridge  over  Canal — Small  Village  Becoming^ 
Large  Town.— In  Manly  v.  St.  Helen's  Can.  &  R.  Co..  2  H.  &  X. 
(Eng.)  840,  the  question  was  as  to  the  duty  of  a  certain  canal  com- 
pany to  enlarge,  strengthen  and  improve  a  bridge  over  their  canal. 
Upon  such  point  Martin,  B.,  said:  "It  is  perfectly  clear  what  is 
the  common-law  obligation  of  persons  who  make  canals  of  this 
kind.  They  may  make  a  bridge,  but  common  sense  points  out  that 
it  must  be  a  proper  bridge  and  fit  for  traveling  on.  And  I  agree 
with  the  Lord  Chief  Baron  that  if  we  were  now  discussing  what 
kind  of  a  bridge  it  ought  to  be,  I  should  say  a  bridge  suitable  to 
the  present  state  of  society.  I  have  no  doubt  that  when  this  bridg^e 
was  built  the  place  near  it  was  a  small  village,  now  it  has  thousands 
of  inhabitants,  and  to  hold  that  the  san;ie  bridge  which  would  suffice 
formerly,  would  do  so  now,  when  the  place  has  become  a  great 
manufacturing  town,  would  be  utterly  contrary  to  reason  and  good 
sense.  Courts  of  law  must  look  at  these  matters  with  reason  and 
common  sense,  and  these  tell  us  that  undertakings  of  this  sort 
must  be  conducted  so  as  to  meet  the  exigencies  of  society." 

Limitations  of  Actions. — ;The  duty  of  a  railroad  company  to  re- 
store a  highway  across  which  it  has  constructed  its  road  is  a  con- 
tinuous one,  and  an  action  to  compel  performance  of  such  duty  cair 
not  be  barred  by  the  statute  of  limitations.  Burritt  v.  New  Haven, 
42  Conn.  174;  English  v.  New  Haven  &  Northampton  Co.,  32  Conn. 
240;  Hamden  v.  New  Haven  &  N.  Co.,  27  Conn.  158;  Hatch  r. 
Syracuse,  etc.,  R.  Co.,  24  N.  Y.  St.  Rep.  36,  50  Hun  64,  4  N.  Y. 
Supp.  509;  Windsor  v.  Delaware  &  Hudson  Canal  Co.,  92  Hun  (N. 
Y.  Sup.  Ct)  127;  Lane  v.  Kennedy,  13  Ohio  St.  594;  Little  Miami 
R.  Co.  V.  Commissioners  of  Greene  County,  31  Ohio  St.  338;  Town 
of  Roxbury  v.  Central  Vermont  R.  Co.,  60  Vt.  121,  14  Atl.  92. 

Duty  to  Widen  Overhead  Crossing — Existence  of  Narrow  Crossing^ 
for  Upwards  of  Twenty  Years. — In  Windsor  v.  Delaware  &  Hudson 
Canal   Co.,  92  Hun   (N.  Y.  Sup.   Ct.)    127,  an  action  commenced  in 
1892,  in  the  name  of  a  town  by  its   highway  comciissioner,  it  ap- 
peared  that   the   highway   in   question   had   been   laid   out   about  the 
year   1814,   and   that    defendant   railroad,    about    the   year   1871,  had, 
by  the  construction  of  an  overhead  crossing  narrowed  the  highway, 
so  that  the  free  space  was  only  of  the  width   of  thirteen  feet  and 
two   inches,   while   the   public    use    required   a   width    of   twenty-five 
feet.     It  was  held,  that  the  action  was  maintainable  under  the  High- 
way Act  of  1890,  to  compel  the  railroad  to  construct  a  crossing  of 
the  width   demanded  by  the  public  use;    and   that   the   existence  of 
the    narrow    crossing    as    an    obstruction    of    the    highway,    for  the 
period  of  upwards  of  twenty  years  did  not  limit  the  public  to  the 
use  of  the  space  left  free. 
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Bridge  over  River— Change  in  Model  of  Vessels— Duty  to  En- 
large Draws. — In  Com.  v.-  Proprietors  of  New  Bedford  Bridge,  2 
Gray  (Mass.)  339,  it  was  held,  under  a  statute  authorizing:  the 
creation  of  a  bridge  over  a  navigable  river  "with  two  suitable  draws 
which  should  be  at  least  thirty  feet  wide,"  that  the  duty  of  the 
bridge  company  was  not  discharged  by  making  the  draws  thirty- 
feet  in  width,  this  being  adequate  for  the  accommodation  of  com- 
merce by  the  vessels  in  use  at  the  time  the  bridge  was  constructed, 
bat  that  the  duty  was  a  continuing  one,  requiring  the  company  to 
enlarge  the  draws  from  time  to  time  as  the  same  should  become 
necessary  by  reason  of  the  larger  size  or  change  in  model  of  vessels 
navigating  the  river. 

GENERAL  RULE  HELD  NOT  APPLICABLE. 

Overhead  Railroad  Bridge — Height  above  Street  Approved — Sur- 
face of  Street  Raised — Injury  to  Driver  of  Wagon. — In  Gray  v. 
Danbury,  54  Conn.  574,  10  Atl.  198,  29  Am.  &  Eng.  R.  Cas.  486, 
it  appeared  that  a  railroad  was  carried  over  a  street  in  a  borough 
by  a  bridge,  which  was  built  at  a  height  above  the  street- directed 
bv  the  borough  and  approved  by  the  railroad  commissioners^  that 
afterwards  the  roadbed  was  raised  fourteen  inches,  in  part  from 
natural  causes  and  in  part  from  the  placing  of  gravel  by  the  bor- 
ough; and  that  plaintiff,  in  passing  under  the  bridge  upon  a  load, 
was  injured  by  his  head  striking  an  iron  truss  of  the  bridge.  It 
was  held,  that  the  railroad  company  was  under  no  legal  obligation 
to  raise  the  bridge  from  year  to  year  as  the  street  was  raised, 
and  was  not  bound  to  remove  the  earth  and  gravel  placed  there  by 
the  borough. 

Cost  of  Temporary  Changes  in  Railroad  Bridge  to  Allow  Con- 
struction of  Ditch  Improvement  Does  Not  Arise  from  the  Continu- 
ing Duty. — The  cost  of  temporary  changes  in  a  railroad  bridge  to 
allow  the  construction  of  a  ditch  improvement  is  properly  con- 
sidered in  determining  the  reduction  from  the  assessment  of  the 
company  to  be  made  for  damages  for.  such  cost;  and  when  made 
not  in  the  interest  of  the  improvement,  but  that  of  the  traveling 
public,  it  is  a  proper  charge  by  the  company,  and  does  not  arise 
from  its  continuing  duty  to  so  maintain  its  bridges  as  to  admit 
public  rights  subsequently  occurring.  So  held  in  Lake  Erie,  etc., 
R.  Co.  V.  Cluggish.  143  Ind.  347,  42  N.   E.  743. 

Railroad  Parallel  with  Turnpike — Location  Approved — ^Turnpike 
Changed  into  City  Highway — Company  Not  Bound  to  Change  Lo- 
cation of  Railroad. — In  State  v.  New  Haven  &  N.  Co.,  45  Conn.  331, 
it  appeared  that  the  charter  of  a  railroad  company  provided  that 
if  the  road  in  its  location  should  intersect  any  highway,  the  com- 
pany should  restore  it  to  its  former  state  in  such  manner  as  not  to 
impair  its  usefulness,  and  that  the  railroad  should  be  so  located 
within  the  town  of  H.,  that  in  its  construction  and  use  it  should 
not  interfere  with  a  certain  turnpike  road,  so  as  to  obstruct,  im- 
pede or  endanger  public  travel;  that  the  location  of  the  road  was 
to  be  approved  by  the  railroad  commissioners,  and  a  special  com- 
mittee appointed  by  the  superior  court  was  to  determine  whether 
the  company  had  complied  with  the  requirements  of  its  charter 
as  to  the  turnpike  road;  that  the  road  was  located  for  two  miles 
in  the,  town  of  H.  close  beside  the  turnpike,  the  traveled  path  of 
which  was  in  some  places  changed  to  make  room  for  the  road; 
that  the  commissioners  approved  the  location,  and  the  committee 
reported  that  the  company  had  complied  with  the  requirements 
of  its  charter;  that  thirty  years  afterwards,  when  the  turnpike 
^ad  become  a  town  highway,  the  increase  of  travel  upon  the  high- 
way, and  of  the  number  and  speed  of  the  trains  on  the  railroad, 
had  rendered  the  proximity  of  the  railroad  to  the  highway  a  much 
RTcatcr  injury  to  the  public  than   it  was  at   first,  and  the  attorney 
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for  the  state  applied  for  a  mandamus  to  compel  the  railroad  com- 
pany to  chanjfe  the  location  of  its  road  and  to  restore  the  highway 
to  its  former  usefulness.  It  was  held,  that  the  duty  imposed  upon 
the  railroad  by  its  charter  was  not  a  continuing^  one;  that  the 
action  of  the  railroad  commissioners  and  of  the  special  committee 
was  final  as  to  the  propriety  of  the  original  location  of  the  road 
and  as  to  the  compliance  of  the  company  with  the  requirements 
of  its  charter  in  respect  to  the  turnpike  road;  that  no  further 
lesral  duty  was  imposed  upon  the  company  by  reason  of  the  in- 
creased danger  from  the  increase  of  travel  on  the  highway  and  of 
the  number  and  speed  of  the  trains;  and  that  it  did  not  affect  the 
case  that,  the  commissioners  and  committee  had  dealt  with  the 
questions  *  to  be  determined  by  them  as  questions  of  property 
rightSj  giving  notice  only  to  the  turnpike  company  and  property 
owners,  and  none  to  the  public;  and  that  the  legislature  intended 
by  their  action  to  protect  the  interests  of  the  public,  and  if  they 
were  not  sufficiently  secured  it  was  a  matter  for  the  legislature  and 
not  for  the  courts. 

Paving  Street — Railroad  Not  Required  to  Conform  to  Require- 
ments of  City. — A  railroad  company  is  not  bound,  under  the  New 
York  Railroad  Act  of  1850,  whenever  the  municipality  shall  resolve 
to  pave  of  repave  the  street,  to  conform  its  repairs  to  the  absolute 
directions  and  requirements  of  the  municipality.  If  the  company 
restores  the  street  to  its  former  usefulness  and  maintains  it  in  that 
condition,  it  has  discharged  its  duty  under  such  statute.  So  held 
in  Gilmore  v.  City  of  Utica.  121  N.  Y.  561,  24  N.  E.  1009. 

Duty  to  Make  Bridge  over  Railroad  Sufficient  for  Use  of  Electric 
Railway. — A  railroad  which  has  constructed  a  bridge  on  its  right  of 
way  over  a  township  road  can  not  be  required  to  maintain  the 
bridge  so  as  to  be  sufficient  for  the  use  of  an  electric  railway  com- 
pany whose  line  runs  over  the  bridge.  So  held  in  Conshohocken 
Ry.  Co.  V.  Pennsylvania  R.  Co.  (Com.  PL),  15  Pa.  Co.  Ct.  Rep.  445. 

A.  R.  Y. 
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(Supreme   Court  of  Iowa,   March  7,  1907.) 

fllO  N.  W.  Rep.  915.] 

Carriers — Carriage  of  Baggage — What  Constitutes  Baggage.*— Un- 
der Code,  §  2077,  requiring  a  carrier  to  accept  and  carry  the  ordinary 
baggage  of  a  passenger,  a  carrier  was  not  liable  for  delay  in  the 
delivery  of  a  sample  case  checked  by  a  passenger  as  baggage  and 
containing  photographs  of  articles  of  furniture  which  the  passenger 
was  engaged  in  selling  as  a  commercial  traveler. 

Appeal  from  District  Court,  Hardin  County;  W.  D.  Evans. 
Judge. 

Action  to  recover  damages.  The  opinion  states  the  case.  The 
appeal  is  by  defendant.  Reversed. 

♦For  the  authorities  in  this  series  on  the  question  what  docs,  and 
does  not  constitute  a  passenger's  baggage,  see  foot-notes  appended 
to  Withey  v.  Pere  Marquette  R.  Co.  (Mich.),  21  R.  R.  R.  740,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  740;  foot-notes  appended  to  Charlotte 
Trouser  Co.  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  21  R.  R.  R.  459,  44 
Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  foot-notes  appended  to  Dahroofire  r. 
Pere  Marquette  R.  Co.  (Mich.),  20  R.  R.  R.  637,  43  Am.  &  Eng. 
R.  Cas..  N.  S.,  637. 


lant. 
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Geo,  W.  Seevers,  J.  H.  Scales,  and  Huff  &  Huff,  for  appel- 


BiSHOP,  J.  Plaintiff  resides  at  Eldora,  and  is  a  traveling  sales- 
man engaged  in  selling  furniture  on  commission.  In  making  sales 
he  used  photographs  furnished  to  him  by  his  employer  showing 
the  various  styles,  sizes,  etc.,  of  the  goods  in  which  he  dealt, 
and  these  were  carried  in  a  grip  or  sample  case.  In  April,  1902, 
he  bought  a  ticket  for  passage  over  the  line  of  defendant's  rail- 
way from  Eldora  to  Abbott,  paying  therefor  35  cents.  At  the 
same  time  he  procured  his  photograph  case  to  be  checked  as  bag- 
gage. It  does  not  appear  that  anything  was  said  to  the  baggage 
agent  of  defendant  respecting  the  contents  of  the  case.  Upon 
arriving  at  Abbott,  plaintiff  left  the  train,  and  upon  calling  for 
his  baggage  it  was  found  that  the  same  had  not  been  put  off 
the  train.  He  was  compelled,  as  he  says,  to  'return  to  Eldora, 
where  the  photograph  case  was  returned  to  him  the  next  day. 
This  action  was  commenced  before  a  justice  of  the  peace  to 
recover  damages  for  the  consequent  loss  of  time  and  expense. 
The  defendant  answered  denying  generally.  The  case  was  tried 
to  the  court  without  a  jury.  Plaintiff  as  a  witness  was  asked  if 
he  made  demand  for  his  baggage  at  Abbott,  also  if  the  same 
had  been  delivered  to  him.  To  such  question  the  defendant  ob- 
jected, for  the  reason  "that  what  is  claimed  to  be  baggage  is 
not  such  as  the  company  is  required  to  carry  gratuitously  for  a 
passenger  simply  on  payment  of  his  fare.  The  baggage  is  in 
the  nature  of  a  commercial  commodity,  and  the  company  is  not 
required  to  carry  anything  of  that  kind  free."  The  objection 
was  overruled.  On  the  subject  of  his  damages,  plaintiff  testified, 
over  objection,  that  he  fixed  the  amount  by  taking  the  average 
of  his  daily  earnings.  At  the  close  of  plaintiff's  evidence,  defend- 
ant moved  to  strike  the  testimony  of  plaintiff  having  relation  to 
the  failure  to  deliver  his  baggage  at  Abbott,  and  as  to  the  dam- 
ages sustained  by  him,  for  the  reasons:  "(1)  That  the  damage 
claimed  by  plaintiff  was  for  photographs  used  in  mercantile 
transactions,  and  it  does  not  appear  that  d'efendant  had  any 
knowledge  when  the  baggage  was  checked  of  such  fact,  or  that 
the  same  was  not  regular  baggage  such  as  the  railroad  company 
usually  carried  for  passengers,  and  so  a  fraud  upon  the  defend- 
ant. (2)  The  evidence  as  to  damage  is  incompetent  and  im- 
material, for  the  reason  that  it  is  remote  and  not  the  proper 
measure  of  damages,  but  merely  speculative  because  seeking  to 
recover  for  the  loss  of  profits  based  upon  a  commission  purely. 
(3)  The  defendant  asks  that  the  evidence  may  be  excluded  and 
the  case  dismissed  for  want  of  proper  cause  of  action."  This 
motion  was  overruled.  The  defendant  offered  no  evidence,  and 
the  justice  entered  judgment  in  favor  of  plaintiff  for  the  sum 
of  $25  and  costs.  Thereupon  the  defendant  filed  affidavit  for  a 
writ  of  error.  Therein  was  set  forth  the  evidence  taken  before 
the  justice,  together  with  the  objections  made  and  rulings 
thereon,  also  the  motion  of  the  defendant  and  the  ruling  thereon. 
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Errors  were  assigned  based  upon  such  rulings,  also  to  the  entry 
of  judgment  by  the  justice.  A  writ  was  allowed,  and,  upon  the 
cause  coming  on  for  hearing  in  the  district  court,  a  finding  was 
made  and  entered  that  the  writ  should  be  sustained  and  the  judg- 
ment reversed  on  the  ground  that  there  was  no  competent  evi- 
dence introduced  before  the  justice  of  actual  damages,  and  such 
justice  was  not  warranted  in  awarding  more  than  nominal  dam- 
ages, if  any.  The  cause  was  accordingly  ordered  remanded  to 
the  justice  for  a  new  trial.  The  defendant  took  exception,  and 
on  its  application  an  appeal  to  this  court  was  allowed.  It  is  said 
in  argument  that  the  appeal  is  taken  **from  so  much  of  said  order 
of  the  district  court  as  overruled  the  assignment  of  errors  re- 
lating to  the  question  of  baggage,  and  to  the  motion  to  dismiss 
the  case  and  for  its  refusal  to  enter  final  judgment  in  the  case." 

We  think  the  (Jistrict  court  erred  in  remanding  the  case  to  the 
justice  for  a  further  trial.  It  should  have  been  dismissed.  The 
photograph  case  was  in  no  sense  baggage.  If  not  strictly  speak- 
ing merchandise,  it  was  intended  to  illustrate  or  represent  mer- 
chandise offered  for  sale.  Its  use  therefore  was  purely  com- 
mercial. A  railroad  company  is  not  bound  to  take  everything 
offered  to  it  as  baggage  and  transport  it  free  as  such.  The  stat- 
utory requirement  is  that  it  shall  accept  and  carry  "ordinary  bag- 
gage." Code,  §  2077.  And  ordinary  baggage  is  defined  in 
general  to  be  "such  articles  of  necessity  and  convenience  as  are 
usually  carried  by  passengers  for  personal  use  and  comfort  or 
protection,"  etc.  6  Cyc.  p.  666.  The  property  must  have  the 
characteristics  of  personal  effects,  and  be  carried  for  the  pas- 
senger's use.  Manifestly  this  excludes  merchandise,  and,  by 
weight  of  authority,  it  excludes  all  property  carried  for  trade 
purposes,  or  designed  and  intended  to  be  used  in  connection  with 
such  purposes.  2  Am.  &  Eng.  Ency.  p.  539,  and  cases  cited  in 
the  note.  Thus,  samples  carried  by  a  passenger  in  his  trunk  to 
be  used  in  making  sales  of  goods  are  not  baggage,  and  it  is  im- 
material that  they  are  necessary  to  the  object  of  the  passenger's 
journey.  2  Am.  &  Eng.  Ency.  p.  533,  and  cases  cited  in  the  note. 
And  there  is  no  principle  on  which  to  distinguish  between  a  case 
involving  samples  of  the  goods  to  be  sold  and  one  involving 
models  or  photographs  intended  to  represent  the  goods  to  be 
sold.  Now,  as  the  defendant  company  was  not  boimd.to  accept 
of  the  photograph  case,  and  as  plaintiff  procured  the  same  to  be 
checked  without  disclosing  the  true  character  thereof,  it  must 
be  said  that  damages  caused  by  a  failure  to  promply  deliver  the 
same  at  the  point  of  plaintiff's  destination  are  not  recoverable. 
Weber  v.  Railway,  113  Iowa,  188,  84  N.  W.  1042;  6  Cyc.  p.  669. 

It  follows  that  the  judgment  of  the  district  court  must  be  re- 
versed, and  the  cause  is  ordered  remanded  for  such  further  pro- 
ceedings not  inconsistent  with  this  opinion  as  may  be  necessary. 

Reversed. 
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(Circuit    Court    of   Appeals,    Third    Circuit,    January    2,    1907.) 

[150  Fed.  Rep.  32.] 

Writ  of  Error — Final  Decision — Definition. — The  term  "final  deci- 
sion," as  used  in  the  judiciary  act  (Act  March  3,  1891,  c.  517,  §  6, 
26  Stat.  828  [U.  S.  Comp.  St.  1901,  p.  549]),  authorizing  the  review 
of  a  final  decision  on  a  writ  of  error,  etc.,  is  equivalent  to  the  terms 
"final  decree,"  or  "final  judgment,"  used  in  the  statutes  preceding 
the  judiciary  act. 

Same — ^Discovery — Order. — Where,  in  an  action  against  a  railroad 
company  alone  for  alleged  violation  of  the  interstate  commerce  act, 
plaintiff  applied  for  and  obtained  an  order  entered  against  certain  of 
the  railroad  officers  and  employees,  requiring  production  before  and 
at  the  trial  of  books  and  papers  alleged  to  contain  information  rela- 
tive to  the  granting  of  rebates,  such  proceeding  was  collateral  to  the 
main  action,  and  the  order,  in  so  far  as  it  required  production  before 
the  trial,  constituted  a  "final  decision,"  and  was  reviewable  on  a  writ 
of  error. 

Discovery — Statutes — Construction — Parties. — Where  an  action  was 
brought  against  a  railroad  company  alone  for  alleged  violation  of  the 
interstate  commerce  act,  the  corporation's  officers  and  agents  were 
not  "parties"  within  Rev.  St.  §  724  [U.  S.  Comp.  St.  1901,  p.  583], 
authorizing  federal  courts,  on  notice,  to  require  the  "parties"  to 
produce  books  or  writings  in  their  possession  or  power  which  con- 
tain evidence  pertinent  to  the  issue,  etc. 

Same—Production  before  Trial.— -Rev.  St.  §  724  [U.  S.  Comp.  St. 
1901,  p.  583],  declares  that  on  the  trial  of  actions  at  law  United  States 
courts  may  require  the  parties  to  produce  books  or  writings  in  their 
possession  or  power  containing  evidence  pertinent  to  the  issue  in 
cases,  and  under  circumstances  where  they  might  be  compelled  to 
produce  the  same  by  ordinary  rules  of  proceedings  in  chancery,  and, 
»f  defendant  fails  to  comply  with  such  order,  the  court  may  on  mo- 
tion give  judgment  against  him  by  default.  Held,  that  such  section 
did  not  authorize  an  order  requiring  a  party  to  produce  books  and 
papers  before  trial,  but,  if  such  relief  is  desired,  it  must  be  obtained 
by  bill  of  discovery. 

Corporations — Powers — Franchises. — A  corporation  is  not  a  natural 
person,  but  is  a  creature  of  the  state,  possessing  no  powers  or  fran- 
chises except  those  conferred  by  the  state. 

Commerce  —  Interstate  Commerce  —  Regulations — Corporations.  — 
When  a  corporation  engages  in  interstate  commerce,  it  subjects  it- 
self to  the  regulative  provisions  concerning  such  commerce  constitu- 
tionally prescribed  by  Congress. 

Buffington,  Circuit  Judge,  dissenting  in  part. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 
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George  Patterson  and  John  G.  Johnson,  for  plaintiffs  in  error. 
Joseph  GUMan  and  George  S,  Graham,  for  defendant  in  error. 

Before  Gray  and  Buffington,  Circuit  Judges,  and  Lanning, 
District  Judge. 

Lanning^  District  Judge.     The    record  of   this    case    shows 
that  the    Mitchell    Coal  &  Coke  Company,  plaintiff,   has    coni- 
'  menced  an  action  at  law  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern    District  of  Pennsylvania  against   the   Pennsyl- 
vania Railroad  Company,  defendant,  to  recover  from  the  defend- 
ant damages  for  its  alleged  violation  of  sections  2  and  3  of  the 
interstate  commerce  act,  approved  February  4,  1887,  by  discrim- 
inating against  the  plaintiff  in  the  allowance  of  freight  rates  on 
coal  and  coke.    The  defendant  filed  a  plea  that  it  was  not  guilty. 
After  issue  was  thus  joined,  and  before  the  time  for  the  triaJ 
of  the  action,  the  plaintiff  filed  in  the  Circuit  Court  a  petition, 
in  which,  after  setting  forth  the  nature  of  the  action  at  law,  and 
declaring  that  the- defendant,  and  Alexander  J.  Cassatt,  president, 
John  B.  Thayer,  fourth  vice  president,  and  10  other  specifically 
named   officers   and   employees  of  the  defendant,  had   in   their 
possession  or  power  certain  books  and  papers  containing  evidence 
pertinent  to  the  issue,  there  was  a  prayer  for  an  order  requiring 
the  defendant  and  its  said  officers  and  employees  to  produce  said 
books  and  papers  at  the  trial,  and  also  for  inspection  by  the 
plaintiff's  representatives  before  trial.     The  application  for  the 
order  was  based  on  section  724  of  the  Revised  Statutes  [U.  S. 
Comp.  St.  1901,  p.  583],  which  is  as  follows: 

"In  the  trial  of  actions  at  law,  the  courts  of  the  United  States 
may,  on  motion  and  due  notice  thereof,  require  the  parties  to 
produce  books  or  writings  in  their  possession  or  power,  which 
contain  evidence  pertinent  to  the  issue,  in  cases  and  under  cir- 
cumstances where  they  might  be  compelled  to  produce  the  same 
by  the  ordinary  rules  of  proceeding  in  chancery.  If  the  plain- 
tiff fails  to  comply  with  such  order  the  court  may,  on  motion, 
give  the  like  judgment  for  the  defendant  as  in  cases  of  non-suit; 
and  if  a  defendant  fails  to  comply  with  such  order  the  court  may, 
on  motion,  give  judgment  against  him  by  default." 

On  presentation  of  the  petition  to  the  Cfircuit  Court  a  rule  was 
allowed  requiring  the  defendant  and  its  officers  and  employees 
named  in  the  petition  to  show  cause  before  the  court  on  a  cer- 
tain day  why  they  "should  not  produce  on  the  trial  of  this  cause" 
the  books  and  writings  above  referred  to,  and  also  why  they 
should  not  produce  them  at  a  certain  time  and  place  before  trial 
"and  permit  the  plaintiff,  its  counsel  and  accountants  to  inspect 
the  same  and  take  such  copies  as  they  may  deem  proper."  The 
defendant  answered  the  petition,  setting  forth  (1)  that  the  action 
was  for  the  recovery  of  damages  in  the  nature  of  penalties,  and 
therefore  that  the  defendant  was  not  obliged  to  produce  its 
books  and  papers  either  before  or  at  the  trial;  (2)  that,  even 
if  the  action  were  one  in  which  the  defendant  could  be  required 
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to  produce  its  books  and  papers  at  the  trial,  it  could  not  be  re- 
quired to  do  so  before  the  trial;  (3)  that  the  petition  did  not  de- 
scribe with  sufficient  particularity  the  books  and  papers  the  pro- 
duction of  which  was  desired,  or  state  the  facts  which  the  books 
and  papers  would  tend  to  prove;  and  (4)  that  the  defendant 
could  not  produce  any  books  which  would  show  the  rebates  and 
drawbacks  alleged  to  have  been  allowed  to  other  companies,  be- 
cause they  had  not  been  so  kept  as  to  show  any  such  allowances. 
With  the  petition  and  answer  before  it,  the  Circuit  Court,  on  the 
return  of  the  rule  to  show  cause,  "adjudged,  ordered,  and  de- 
creed" that  Alexander  J.  Cassatt,  John  B.  Thayer,  fourth  vice 
president,  and  the  10  other  officers  and  employeas  of  the  defend- 
ant, "produced  on  the  trial  of  this  cause"  the  books  and  papers 
described  in  the  petition,  and  also  that  they  produce  them  before 
trial  at  a  specified  time  and  place  for  the  inspection  of  the  plain- 
tiflF  with  leave  to  the  plaintiff  to  make  copies  thereof.  This  order 
is  now  brought  before  us  for  review  on  a  writ  of  error  sued  out 
by  Alexander  J.  Cassatt,  John  B.  Thayer,  and  the  10  other  officers 
and  employees  of  the  defendant  company. 

At  the  threshold  of  the  case  we  are  confronted  with  the  ques- 
tion: Have  we  power  to  review  the  order  on  this  writ?  The 
defendant  in  error,  the  Mitchell  Coal  &  Coke  Company,  contends 
that  we  have  not,  and  moves  for  the  dismissal  of  the  writ  on  the 
ground  that  the  order  is  not  a  "final  decision"  within  the  mean- 
ing of  section  6  of  the  judiciary  act  of  March  3,  1891  (26  Stat. 
828,  c.  517  [U.  S.  Comp.  St.  1901,  p.  549]).  The  expression 
"final  decision"  used  in  that  section,  is  equivalent  to  "final  decree" 
or  "final  judgment"  used  in  the  statutes  preceding  the  enactment 
of  the  judiciary  act  of  1891.  Brush  Electric  Company  v.  Elec- 
tric Improvement  Company,  51  Fed.  560,  2  C^  C.  A.  373.  It  is 
conceded  that  the  writ  must  be  dismissed  if  the  order  brought  up 
by  it  is  an  interlocutory,  and  not  a  final,  judgment.  What  con- 
stitutes a  final  judgment  or  final  decree  has  often  been  the  sub- 
ject of  discussion  by  our  federal  courts.  For  the  present  purpose 
it  will  be  sufficient  to  refer  to  some  of  the  ca*ses  in  which  it  has 
been  held  that  the  judgments  or  decrees  under  review  in  appel- 
late tribunals  were  final. 

In  Forgay  et  al.  v.  Conrad,  47  U.  S.  201,  12  L.  Ed.  404,  there 
was  a  motion  to  dismiss  an  appeal  from  a  decree  in  equity.  The 
.bill  of  complaint  had  been  filed  by  an  assignee  in  bankruptcy  to 
secure  a  decree  setting  aside,  as  fraudulent,  deeds  made  by  the 
bankrupt  for  his  lands  and  slaves.  A  decree  was  ultimately 
secured  setting  aside  certain  of  the  deeds  made  to  certain  of  the 
defendants  in  the  suit,  and  providing  "that  the  complainant  do 
bave  execution  for  the  several  matters  aforesaid  in  conformity 
with  the  law  and  the  practice  prescribed  by  the  rules  of  the 
Supreme  Court  of  the  United  States."  The  decree  also  contained 
^  clause  directing  a  master  to  take  an  account  of  the  profits  of 

tbe  lands  and  slaves  ordered  to  be  delivered  up,  and  provided 

that: 
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"So  much  of  the  said  bill  as  contains  or  relates  to  matters 
hereby  referred  to  the  master  for  a  report  is  retained  for  further 
decree  in  the  premises." 

Two  of  the  defendnts  in  the  suit  to  whom  deeds  of  conveyance 
had  been  executed,  whose  deeds  were  set  aside  as  fraudulent, 
appealed  from  this  decree.  The  other  defendants  did  not  appeal. 
It  was  urged  before  the  Supreme  Court  that  the  decree  was  not 
final.     Chief  Justice  Taney  said: 

"Undoubtedly  it  is  not  final  in  the  strict,  technical  sense  of  that 
term.  But  this  court  has  not  heretofore  understood  the  words 
'final  decrees'  in  this  strict  and  technical  sense,  but  has  giTcn  to 
them  a  more  liberal,  and,  as  we  think,  a  more  reasonable,  con- 
struction and  one  more  consonant  to  the  intention  of  the  Legis- 
lature." 

Further  on  in  the  opinion  he  said: 

"When  the  decree  decides  the  right  to  the  property  in  contest, 
and  directs  it  to  be  delivered  up  by  the  defendant  to  the  com* 
plainant,  or  directs  it  to  be  sold,  or  directs  the  defendant  to  pay 
a  certain  sum  of  money  to  the  complainant,  and  the  complainant 
is  entitled  to  have  such  decree  carried  immediately  into  execu- 
tion, the  decree  must  be  regarded  as  a  final  one  to  that  extent, 
and  authorizes  an  appeal  to  this  court,  although  so  much  of  the 
bill  is  retained  in  the  Circuit  Court  as  is  necessary  for  the  purpose 
of  adjusting  by  a  further  decree  the  accounts  between  the  parties 
pursuant  to  the  decree  passed." 

It  was  accordingly  held  that  the  decree  was  a  final  one  from 
which  an'  appeal  would  lie. 

Hinkley  v.  Oilman,  etc.,  Railroad  Co.,  94  U.  S.  467,  24  L.  Ed. 
166,  was  a  foreclosure  suit.  On  April  8,  1876,  a  final  decree  was 
rendered  in  that  suit ;  Hinkley  having  previously  been  appointed 
receiver  therein.  The  mortgaged  property  was  sold  under  the 
decree  and  thereafter,  on  the  settlement  of  the  receiver's  ac- 
counts, he  was  found  to  be  indebted  in  the  sum  of  $18,000,  for 
which  a  decree  was  entered  against  him,  directing  him  to  pay  the 
sum  so  found  again§t  him  into  court  by  a  certain  day.  From  this 
decree  he  appealed.  It  was  contended  that  he  was  not  a  party 
to  the  foreclosure  suit,  had  no  personal  interest  therein,  and 
therefore  could  not  prosecute  an  appeal.  But  Mr.  Chief  Justice 
Waite  said: 

"The  receiver  cannot,  and  does  not,  attempt  to  appeal  from , 
the  decree  of  foreclosure,  or  from  any  order  or  decree  of  the 
court,  except  such  as  relates  to  the  settlement  of  his  accounts. 
To  that  extent  he  has  been  subjected  to  the  jurisdiction  of  the 
court  and  made  liable  to  its  orders  and  decrees.  He  has,  there- 
fore, the  corresponding  right  to  contend  against  all  claims  made 
against  him.  For  this  purpose  he  occupies  the  position  of  a 
party  to  the  suit,  although  an  officer  of  the  court,  and,  after  the 
final  decree  below,  has  the  right  to  his  appeal  here.  In  this  case 
the  final  decree  has  been  given,  and  the  case  is  properly  here 
upon  the  appeal  as  prayed  and  allowed." 
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In  Trustees  v,  Greenough,  105  U.  S.  527,  26  L.  Ed.  1157,  the 
complainant,  a  holder  of  bonds  of  the  Florida  Railroad  Company, 
filed  a  bill  in  equity  on  behalf  of  himself  and  the  other  bondhold- 
ers against  certain  parties  who,  it  was  alleged,  were  illegally 
dissipating  the  property  of  the  company.  The  complainant  se- 
cured the  relief  he  sought  by  a  decree  which  took  the  manage- 
ment of  the  property  out  of  the  hands  of  the  defendant  trustees 
and  put  it  into  the  hands  of  the  agents  appointed  by  the  court. 
A  great  amount  of  property  was  thereby  saved  to  the  complain- 
ant and  his  co-bondholders.  After  this  result  had  been  secured 
he  filed  a  petition  praying  for  the  payment  to  him  out  of  the 
funds  of  a  sum  sufficient  to  cover  his  expenses  and  for  his  per- 
sonal services.  The  court  made  an  order  on  this  petition,  allow- 
ing to  the  petitioner  his  expenses  and  a  sum  for  personal  services. 
From  this  order  an  appeal  was  taken.  The  objection  was  inter- 
posed that  the  order  was  not  a  final  decree  from  which  an  ap- 
peal would  lie.    But  Mr.  Justice  Bradley  held  that  it  was,  saying : 

"Though  incidental  to  the  cause,  the  inquiry  was  a  collateral 
one,  having  a  distinct  and  independant  character,  and  received  a 
final  decision.  The  administration  of  the  fund  for  the  benefit  of 
the  bondholders  may  continue  in  the  court  for  a  long  time  to 
come;  dividends  being  made,  from  time  to  time,  in  payment  of 
coupons  still  unsatisfied.  The  case  is  a  peculiar  one,  it  is  true ; 
but  under  all  the  circumstances  we  think  that  the  proceeding 
may  be  regarded  as  so  far  independent  as  to  make  the  decision 
substantially  a  final  decree  for  the  purposes  of  an  appeal." 

In  Brush  Electric  Co.  v.  Electric  Improvement  Co.,  51  Fed. 
557,  2  C.  C.  A.  373,  the  California  Electric  Light  Company  and 
the  San  Jose  Light  &  Power  Company  commenced  a  suit  in 
equity  against  the  patent,  and  joined  with  them  as  plaintiflF  the 
Brush  Electric  Company,  without  that  company's  consent.  After 
the  bill  of  complaint  had  been  filed  in  the  Circuit  Court  the 
Brush  Electric  Company  moved  for  a  dismissal  of  the  suit  as  to 
it  A  hearing  was  had  on  affidavits  introduced  by  the  Brush 
Electric  Company  and  the  California  Electric  Light  Company 
bearing  on  the  question  of  the  right  of  the  latter  company  to  use 
the  name  of  the  Brush  Electric  Company  in  the  suit.  The  ques- 
tion of  fact  was  considered  and  determined  upon  the  affidavits. 
Questions  of  law  were  also  presented  and  decided.  The  court 
V  its  order  overruled  the  motion  to  dismiss.  From  this  order 
the  Brush  Electric  Company  took  an  appeal  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  That  court  held  that  the  order 
should  be  deemed  a  final  one  from  which  an  appeal  would  He, 
^^aying  that  the  matter  presented  for  consideration  was  not  one 
presented  by  the  bill  of  complaint  or  sought  to  be  determined 
by  it.  In  speaking  of  final  decisions,  which  determine  all  the 
questions  raised  on  the  face  of  the  pleadings,  it  was  said: 

"Considering  the  construction  given  by  the  Supreme  Court 
to  the  terms  *final  decisions,'  ^judgments/  or  'decrees,'  we  reach 
ihc  conclusion  that  the  term  'final  decision'  in  said  statute  [the 
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judiciary  act  of  1891]  under  consideration  does  not  mean  neces- 
sarily such  decisions  or  decrees  only  which  finally  determine  all 
the  issues  presented  by  the  pleadings ;  that,  while  these  are  un- 
doubtedly final  decisions,  the  terms  are  not  limited  to  them,  but 
also  apply  to  a  final  determination  of  a  collateral  matter  distinct 
from  the  general  subject  of  litigation,  affecting  only  the  parties 
to  the  particular  controversy,  and  finally  settles  that  controversy. 
*  *  *  The  order  overruling  the  motion  of  the  Brush  Electric 
Company  to  dismiss  the  cause  as  to  it  does  seem  to  have  been 
the  final  determination  of  a  most  important  question,  collateral 
in  its  character.  In  considering  the  motion,  questions  of  fact 
and  of  law  were  not  presented  by  the  general  issues  in  the  case: 
These  questions  would  not  be  again  presented.  They  were  not 
preliminary  to  the  decree  upon  the  merits.  The  order  determin- 
ing the  issues  upon  this  motion  we  therefore  hold  was  a  'final 
decision,*  within  the  meaning  of  the  statute  concerning  appeals 
in  this  court  above  referred  to,  and  was  therefore  the  subject  of 
an  appeal  thereunder." 

In  McGourkey  v.  Toledo  &  Ohio  Railway,  146  U.  S.  536,  13 
Sup.  Ct.  170,  36  L.  Ed.  1079,  there  is  a  review  by  Mr.  Justice 
Brown  of  the  preceding  cases  on  the  subject  of  what  constitutes 
a  final  decree.  This  case,  and  the  other  cases  above  referred  to, 
certainly  make  it  clear  that  a  decision  in  any  particular  pro- 
ceeding which  disposes  of  the  whole  matter  litigated  in  that 
proceeding,  and  leaves  nothing  thereafter  to  be  done  except  the 
ministerial  act  of  executing  it,  is  a  final  decree  or  final  judgment 
in  that  proceeding,  and  one  which  may  be  reviewed  on  appeal  or 
by  writ  of  error. 

In  the  case  at  bar  the  order  of  the  Circuit  Court  was  to  produce 
the  books  before  the  trial  of  the  action  at  law  as  well  as  at  the 
trial.  It  was  made  pursuant  to  the  petition  of  the  plaintiff  in  the 
principal  suit*  who  averred  that  the  books  contained  evidence  perti- 
nent to  the  issue.  The  answer  to  the  petition  presented  issues  upon 
several  questions  of  law.  The  proceeding  thus  instituted  and 
carried  on  was  one  collateral  to  the  principal  suit,  though  in  aid 
of  it.  There  is  but  one  defendant  in  the  principal  suit,  and  that 
is  the  Pennsylvania  Railroad  Company.  In  the  collateral  pro- 
ceeding the  defendants  are  the  Pennsylvania  Railroad  Company 
and  12  other  parties.  It  is  those  12  other  parties  who  have  sued 
out  the  writ  of  error.  The  order  of  the  Circuit  Court  is.  in 
eflFect»  one  overruling  the  answer,  which  is  an  answer  in  the  na- 
ture of  a  demurrer  to  the  petition,  and  directing  the  defendants 
mentioned  in  the  petition,  other  than  the  Pennsylvania  Railroad 
Company,  which  company  is  not  included  in  the  order,  to  produce 
the  books  and  papers,  not  only  at  the  trial  of  the  action  at  law, 
but  before  the  trial  for  the  inspection  of  the  counsel  and  agents 
of  the  plaintiff  company. 

We  think  this  case  is  plainly  distinguishable  from  Alexander 
V.  United  States,  201  U.  S.  117,  26  Sup.  Ct.  356,  50  L.  Ed.  686, 
in  which  the  order  appealed  from  was  held  to  be  an  interlocutory 
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order.  There  Alexander  was  directed  by  the  court  to  appear 
before  an  examiner,  in  an  equity  suit,  and  produce  certain  books 
and  answer  the  questions  propounded  to  him  by  the  complain- 
ant's counsel.  He  was  a  mere  witnesis  in  the  trial  of  the  suit 
before  the  examiner.  He  was  required,  under  equity  rule  67,  to 
answer  all  questions  propounded  to  him.  It  was  the  duty  of  the 
examiner  under  that  rule  to  take  all  the  evidence,  noting  the 
objections  thereto.  Blease  v,  Garlington,  92  U.  S.  1,  23  L.  Ed. 
521;  Nelson  v.  United  States,  201  U.  S.  92,  114,  26  Sup.  Ct. 
358,  50  L.  Ed.  673.-  In  every  such  case  the  customary  rule  is 
applicable  that  there  is  nothing  from  which  a  witness  can  appeal 
before  he  has  been  adjudged  guilty  of  contempt.  But  in  the  case 
at  bar  the  petitioner  does  not  seek  to  secure  evidence  from  a  wit- 
ness in  the  trial  of  the  action  at  law,  but  to  compel  a  discovery 
by  the  defendants  in  the  collateral  proceeding  before  the  trial 
of  the  action  at  law.  The  procedure  authorized  by  section  724 
is  wholly  statutory.  It  prescribes  the  penalty,  and  the  only  pen- 
alty, for  nonproduction,  which  is  judgment  in  the  action  at  law 
against  the  defaulting  party.  No  judgment  of  contempt  can  be 
rendered  in  such  a  case.  Merchants'  National  Bank  v.  State 
National  Bank,  Fed.  Cas.  No.  9,448,  3  Cliff.  201. 

We  also  think  that  the  case  of  Logan  v.  Pennsylvania  Railroad 
Company,  132  Pa.  403,  19  Atl.  137,  is  distinguishable  from  the 
one  now  in  hand.  In  that  case  an  order  was  made  requiring  a 
party  to  an  action  at  law  to  produce  papers  at  the  trial.  The  pro- 
cedure was  under  the  provisions  of  an  act  of  the  legislature  of 
Pennsylvania  approved  February  27,  1798,  which  was  evidently 
modeled  upon  section  15  of  the  federal  judiciary  act  of  September 
24,  1789,  (1  Stat.  82,  c.  20  [U.  S.  Comp.  St.  1901,  p.  583]),  now 
section  724  of  the  Revised  Statutes.  The  order  was  made  pre- 
vious to  the  time  fixed  for  trial,  and  an  appeal  was  taken  from 
it  The  Supreme  Court  held  that  the  order  was  merely  interlocu- 
tory, and  therefore  not  onie  from  which  an  appeal  would  lie.  In- 
asmuch as  the.  order  in  that  case  was  to  produce  papers  at  the 
trial  of  the  action,  and  not  before  the  trial,  it  seems  clear  that 
the  appellant  should  have  reserved  his  objections  to  the  order 
until  the  time  of  trial.  The  rulings  of  the  court  then  made  would 
have  been  subject  to  exceptions  and  could  have  been  revie\yed 
on  a  writ  of  error  bringing  up  the  final  judgment.  The  case  is 
not  an  authority  for  dismissing  the  writ  of  error  now  before  us. 

Our  conclusion  on  the  motion  to  dismiss  the  writ  of  error  Is 
that  as  the  plaintiffs  in  error  have  been  subjected  to  the  juris- 
diction of  the  Circuit  Court  and  made  liable  to  its  order  in  a 
pioceeding  collateral  to  and  independent  of  the  action  at  law, 
and  as  the  order  is  a  decision  of  all  the  matter  involved  in  that 
proceeding,  and  leaves  nothing  to  be  done  except  the  ministerial 
ret  of  executing  it  by  producing  the  books  of  the  defendant  com- 
pany b6th  before  and  at  the  trial  of  the  action,  it  is,  in  so  far  as 
it  reouires  produ':tion  before  the  time  of  trial,  a  ''final  decision'* 
reviewable  on  a  writ  of  error 
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We  turn,  then,  to  'he  consideration  of  the  questions  presented 
by  the  asr'gnmenc  of  errors.     The  first  of  these  questions  is. 
Are  the  plaintiffs  in  error  **parties"  within  the  meaning  of  sec- 
tion 724^     In  an  adion  at  law,  if  a  corporation  be  a  party,  a 
discovery  in  aid  of  the  action  may  be  obtained  by  filing  in  chan- 
cery a  bill  ag^ainst  'he  corporation  and  its  officers.    The  ofiicers 
may  be  joined  in  the  equity  suit  because  the  corporation  can  an- 
swer only  under  its  seal,  while  the  officers  are  required  to  answer 
under  oath.    In  the  present  case  the  petitioner  has  sought  to  in- 
voke that  practice.    The  argument  on  behalf  of  the  petitioner  is 
that  the  officers  of  the  corporation  are  required  to  produce  its 
books,  not  as  individuals,  but  as  representatives  of  the  corpora- 
tion.    But  section  724  does  not  authorize  such  practice.     The 
language  is  that  the  federal  courts  may  require  "the  parties" — 
that  is,  the  parties  to  an  action  at  law — to  produce  books  or 
writings  at  the  trial  of  the  action.    In  Rose  v.  King;  5  Serg.  & 
R.  241,  the  Supreme  Court  of  Pennsylvania,  dealing  with  an 
order  made  under  the  Pennsylvania  statute  above  referred  to, 
declared  that  there  was  no  power  under  that  statute  to  require  a 
third  person,  not  a  party  to  the  record  of  the  case,  to  produce 
books  or  papers  at  the  trial  of  the  action.    In  construing  section 
724  of  the  federal  statute,  the  same  rule  was  followed  in  Ridegely 
V,  Richard  (C.  C.)  130  Fed.  387.    As  the  plaintiffs  in  error  in 
the  present  case  are  not  parties  to  the  action  at  law,  their  failure 
to  obey  the  order  directed  to  them  could  furnish  no  warrant  for 
awarding  judgment  by  default  against  the  defendant  in  that 
action.    The  order  is  therefore  void,  and  for  this  reason  must  be 
reversed. 

This  point,  however,  relates  merely  to  a  technical  defect  in  the 
procedure  that  may  be  corrected  by  an  application  to  the  Circuit 
Court  for  a  new  order  directed  to  the  defendant  company,  and 
not  to  its  officers.  If  a  new  order  be  applied  for,  and  the  defend- 
ant be  required  to  produce  its  books  for  the  inspection  of  the 
plaintiff's  agents  before  the  trial  of  the  action,  another  writ  of 
error  may  be  taken  to  bring  up  that  order,  and  thus  the  trial  of 
the  action  may  be  greatly  delayed.  We  have,  therefore,  con- 
sidered the  second  question,  fully  argued  by  counsel,  which  is: 
Has  the  Circuit  Court  the  power  under  section  724,  to  order  a 
party  to  produce  its  books  or  papers  before  Hhe  time  of  trial? 
The  decisions  of  the  Circuit  Courts  are  divided  on  the  question; 
the  larger  number  doubtless  being  in  favor  of  the  exercise  of  the 
power.  The  section  is  substantially  in  the  same  form  as  when 
it  was  first  enacted  as  section  15  of  the  judiciary  act  of  1789. 
In  1789  the  parties  to  an  action  at  law  were  not  admissible  as 
witnesses,  and  did  not  become  so  in  our  federal  courts  until 
1864,  when  section  858  of  the  Revised  Statutes  [U.  S.  Comp. 
St.  1901,  p.  659]  was  first  enacted.  By  the  old  practice  a  part}' 
in  an  action  at  law  might  give  notice  to  his  adversary  to  produce 
at  the  trial  any  document  containing  evidence  pertinent  to  the 
issue,  shown  to  be  in  his  adversary's  possession,  and,  if  it  were 
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not  produced,  might  give,  if  he  were  able  to  do  so,  secondary 
evidence  of  its  contents.    There  was  no  difference  in  this  respect 
between  civil  and  criminal  actions.    Attorney  General  v.  Le  Mer- 
chant, decided  in  1772,  and  King  v.  Watson,  decided  in  1788,  2 
T.  R.  201.    The  party  receiving  such  notice  could  not  be  com* 
pelled  to  produce,  and  was  not  liable  to  punishment  if  he  failed 
to  produce.     The  only  consequence  of  failure  to  produce  was 
that  secondary  evidence,  if  available,  could  be  admitted.     But 
if  a  party  in  an  action  at  law  desired  to  prove  at  the  trial  the  con- 
tents of  documents  in  the  possession  of  his  adversary,  and  was 
not  able. to  produce  secondary  evidence  of  those  contents,  then 
he  could  file  in  chancery  a  bill  against  his  adversary  to  compel 
him  to  disclose  those  contents  under  oath  either  by  answer  setting 
forth  the  contents  in  full,  as  was  the  earlier  practice,  or,  as  was 
the  latter  practice,  by  appending  to  his  answer  a  schedule  con- 
taining a  specific  description  of  the  documents*  in  his  possession 
the  discovery  of  the  contents  of  which  was  sought.    In  the  latter 
case  an  order  could  be  secured  from  the  chancellor  requiring  the 
defendant  to  leave  the  documents  with  a  designated  officer  for 
the  inspection  of  the  complainant.    In  Crowley  v,  Perkins,  5  Sim. 
552,  decided  in  1832,  the  defendant  to  a  bill  for  discovery  in  aid 
of  an  action  at  law  was  ordered  to  produce  at  the  trial  of  the 
action  at  law  certain  documents  which  in  his  answer  he  admitted 
were  in  his  possession.     This  order,  however,  was  declared  in 
Brown  v.  Thornton,  1  Myl.  &  C.  243,  to  have  been  without  au- 
thority.    In  the  latter  case  the  court  held  that,  on  a   bill    for 
discovery  in  aid  of  an  action  at  law,  all  the  court  of  chancery 
can  do  is  to  compel  the  discovery ;  that  the  proceeding  ends  when 
the  discovery  is  made ;  that  no  decree  is  entered  thereon ;  that  the 
defendant  is  then  entitled  to  his  costs ;  and  that  the  complainant, 
having  obtained  the  discovery,  is  left  to  make  the  best  use  of  it 
that  may  be  permitted  by  the  court  having  jurisdiction  of  the 
action  at  law.    In  a  case  in  chancery  where  a  bill  is  filed  for  equi- 
table relief  and  also  for  discovery  in  aid  of  that  relief,  the  chan- 
cellor has  always  had  the  power,  subject  to  certain  exceptions 
not  now  necessary  to  be  mentioned,  to  order  documents  in  the 
possession  of  one  of  the  parties  to  be  produced  oh  final  hearing, 
or  before  the  examiner  who  takes  the  evidence  for  final  hearing, 
Or  even  at  any  time  after  the  filing  of  an  answer.    3  Dan.  Chan. 
PI.  &  Pr.  (1st  Am.  Ed.)  2064;  Utah  Const.  Ca  v.  Montana  R. 
Co.  (C.  C.)  145  Fed.  981 ;  Herbert  v.  Dean  &  Chapter  of  West- 
Minister,  1  P.  Williams,  773 ;  Bettison  v,  Farringdon,  3  P.  Wil- 
liams, 363. 

It  is  to  be  observed,  then,  that  previous  to  1789  a  discovery  by 
a  party  to  an  action  at  law  could  have  been  obtained  only  by  the 
filing  of  a  bill  in  chancery.  That  court  had  the  power,  in  every 
such  case,  and  also  in  every  case  for  discovery  and  full  relief  in 
chancery,  to  compel  the  production  of  documents.  On  a  pure  bill 
for  discovery  in  aid  of  an  action  at  law.,  the  power  was  exhausted 
when  the  documents  were  produced  and  the  discovery  made. 
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On  a  bill  for  discovery  and  relief,  the  documents  might  be  re- 
quired to  be  produced  either  before  or  at  the  final  hearing.  The 
commentaries  of  Sir  William  Blackstone  appeared  a  few  years 
previous  to  1789.  That  learned  expounder  of  the  principles  of 
the  common  law  (3  Black.  Comm.  382),  in  speaking  of  defects 
in  the  trials  of  actions  at  law,  mentioned,  first,  the  want  of  a 
complete  discovery  by  the  oath  of  the  parties,  saying : 

"It  seems  the  height  of  judicial  absurdity  that  in  the  same 
cause,  between  the  same  parties,  in  the  examination  of  the  same 
facts,  a  discovery  by  the  oath  of  the  parties  should  be  permitted 
on  one  side  of  Westminister  Hall,  and  denied  on  the  other;  or 
that  the  judges  of  one  and  the  same  court  should  be  bound  by 
law  to  reject  such  a  species  of  evidence,  if  attempted  on  a  trial 
at  bar,  but,  when  sitting  the  next  day  as  a  court  of  equity,  should 
be  obliged  to  hear  such  examination  read,  and  to  found  their  de- 
crees upon  it." 

The  second  defect  mentioned  by  him  was  stated  in  these  words: 

"A  second  defect  is  of  a  nature  somewhat  similar  to  the  first— 
the  want  of  a  compulsive  power  for  the  production  of  books  and 
papers  belonging  to  the  parties.  In  the  hands  of  third  persons 
they  can  generally  be  obtained  by  rule  of  court,  or  by  adding  a 
clause  of  requisition  to  the  writ  of  subpoena,  which  is  then  called 
a  'subpoena  duces  tecum.'  But,  in  mercantile  transactions  es- 
pecially, the  sight  of  the  party's  own  books  is  frequently  decisive; 
as  the  daybook  of  a  trader,  where  the  transaction  was  recently 
entered  as  really  understood  at  the  time,  though  subsequent 
events  may  tempt  him  to  give  it  a  different  color.  And,  as  this 
evidence  may  be  finally  obtained,  and  produced  on  a  trial  at  law, 
by  the  circuitous  course  of  filing  a  bill  in  equity,  the  want  of  an 
original  power  for  the  same  purpose  in  the  courts  of  law  is 
liable  to  the  same  observations  as  were  made  on  the  preceding 
article." 

The  author  of  the  judiciary  act  of  1789  is  supposed  to  have 
been  Oliver  Ellsworth.  Virginia  v.  Rives,  100  U.  S.  313,  338, 
25  L.  Ed.  667.  That  he  was  influenced  by  these  criticisms  of 
Blackstone  in  .embodying  in  that  act  powers  theretofore  exer- 
cised only  by  the  chancellor  seems  very  probable  from  the  fol- 
lowing excerpt  from  Maclay's  Journal  (page  92)  concerning 
the  procedure  before  the  United  States  Senate,  when  that  bod\', 
Sitting  as  a  Committee  of  the  Whole,  were  considering  the  act: 

"Up  now  rose  Ellsworth,  and  in  a  most  elaborate  harangue 
supported  the  clause  [the  clause  requiring  a  defendant  on  oath 
to  disclose  his  knowledge  of  the  case,  which  was  subsequently 
stricken  out],  now  in  chancery,  now  in  common  law,  and  now 
common  law  again  with  a  chancery  side.  He  brought  forward 
Judge  Blackstone  and  read  much  out  of  him.  Patterson  rose  in 
reply  and  followed  him  through  these  thorny  paths,  I  thought, 
with  good  success.  He  showed,  justly  enough,  that  Blackstone 
cut  both  ways,  and  nothing  could  be  inferred  from  him  but  his 
ridiculing  the  diversity  of  practice  between  chancery  practice  and 
that  of  the  common  law." 
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But,  whatever  influences  may  have  led  to  the  framing  of  sec- 
tion 15  of  the  original  judiciar>'  act,  the  question  now  presented 
is  whether  it  was  the  object  of  that  section  to  give  a  complete 
or  only  a  partial  substitute  for  the  chancery  proceeding.  It 
seems  to  have  been  the  first  statutory  provision  in  England  or 
in  this  country  extending  to  courts  of  law  the  power  of  a  court 
of  chancery  to  compel  a  party  to  produce  documents.  In  some 
of  our  states  similar  legislation  was  soon  adopted,  but  it  was  62 
years  before  any  such  power  was  given  to  the  courts  of  law  in 
England.  1  Thomp.  on  Trials,  §  731.  The  section  authorizes  the 
federal  courts  to  make  orders  for  the  production  of  books  or 
writings,  not  "in  actions  at  law,"  not  "in  proceedings  in.  actions 
at  law,"  but  "in  the  trial  of  actions  at  law."  Bearing  in  mind 
that  a  court  of  chancery  had  the  power  to  require  a  party  to 
produce  books  or  writings  in  a  case  in  which  that  court  was 
called  on  to  administer  relief  ias  well  as  to  compel  discovery, 
either  before  or  at  the  final  hearing,  the  language  of  the  section 
now  under  review  seems  to  be  restrictive.  One  of  the  first  cases 
in  which  it  came  before  a  court  for  consideration  was  Bas  v. 
Steele,  3  Wash.  C.  C.  381,  Fed.  Cas.  No.  1,088.  In  that  case  Mr. 
Justice  Washington,  sitting  in  circuit  for  the  district  of  Penn- 
sylvania, in  1818,  after  considering  other  questions,  said : 

"The  remaining  point  is  important  and  hovel,  and  has  not  yet 
been  decided  in  the  Supreme  Court,  in  this  court,  or  in  any  other 
Circuit  Court,  so  far  as  we  are  informed.  It  is  not  difficult  to 
give  a  construction  to  the  section  of  the  act  of  Congress.  When 
either  party  wants  papers,  he  must  give  notice;  and  he  has  in 
view  one  of  these  objects:  (1)  That,  if  the  papers  called  for 
are  hot  produced,  he  may  be  enabled  to  argue  against  the  party 
not  producing  them  to  the  jury;  (2)  this  object  may  be  to  ob- 
tain evidence  from  the  contents  of  the  papers  called  for;  and 
(3)  to  move  the  court  for  a  nonsuit,  or  for  a  judgment  by  de- 
fault, as  the  case  may  be.  But  in  either  case,  the  party  must  en- 
title himself  to  the  benefits  of  the  section  by  showing  that  the 
party  was  in  possession  of  the  papers  called  for,  and  he  must 
also  give  evidence  of  the  contents  of  the  papers ;  for  it  will  not 
do  for  him  only  to  say  what  those  contents  are.  The  court  will 
require  reasonable  proof  of  the  possession,  and  of  the  pertinency 
of  the  papers.  If  the  object  of  tl»e  party  is  to  avail  himself  of 
the  provisions  of  the  section,  so  as  to  move  for. a  non-suit,  or 
for  judgment  by  default,  he  must  put  the  party  on  his  guard, 
and  let  him  know  the  consequences  of  a  refusal,  and  the  party 
receiving  such  notice  will  come  prepared  to  meet  it.  In  any  such 
case,  when  the  party  is  called  on  to  produce  papers,  he  may  make 
oath  that  he  has  them  not,  and  thus  extricate  himself  from  diffi- 
culty. This  is  the  case  in  chancery,  where  the  plaintiff  charges 
the  defendant  with  having  papers  to  which  he  has  a  right,  and  the 
defendant  relieves  himself  by  his  oath ;  and  this  may  be  met  by 
contrary  proof  of  two  witnesses.  In  every  case,  the  party  claim- 
ing the  paocrs  must  give  evidence  of  the  opposite  party  having 
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possession  of  them.  Whenever  a  judgment  by  default,  or  a  non- 
suit, is  intended  to  be  claimed,  the  notice  to  produce  papers  must 
give  the  party  mformation  that  it  is  intended  to  move  for  a  non- 
suit, or  a  judgment  by  default,  as  the  case  may  be ;  and  this  must 
hereafter  be  considered  as  the  rule  of  the  court  under  this  section 
of  the  act  of  Congress." 

In  Dunham  v.  Riley,  4  Wash.  C.  C.  126,  Fed.  Cas.  No.  4,155, 
Mr.  Justice  Washington,  in  1821,  followed  Bas  v.  Steele,  and 
c'.dded  that  the  court  did  not  in  that  case  decide  whether  the 
order  to  produce  papers  should  be  absolute  in  the  first  instance. 
Be  said: 

"We  ihink  it  need  not  be  so,  but  that  upon  the  rule  to  show 
cause  it  may  be  made  nisi,  leaving  the  court  at  liberty  to  enforce 
the  rule,  unless  the  plaintiff  can  show,  at  the  trial,  good  cause  for 
not  producing  iheni.  If  the  rule  be  made  absolute  at  the  time 
v/hen  it  is  argued,  the  court  might  have  to  go  prematurely  into 
an  inquiry  into  the  case,  in  order  to  decide  whether  the  order 
should  be  absoiute  or  not.  If  the  case  should  be  simple,  and  such 
inquiry  slionld  not  appear  to  be  necessary,  the  court  may  at  once 
'Hscharge,  or  make  the  rule  absolute." 

In  that  case  the  argument  was  on  a  rule  upon  the  plaintiff  re- 
quiring him  to  show  cause  why  he  should  not  be  required  to 
produce  certain  books,  papers,  and  accounts  at  the  trial  of  the 
action.    Justice  Washington  granted  a  rule  nisi. 

In  lasigi  v.  Brown,  Fed.  Cas.  No.  6,993,  1  Curt.  401,  decided 
in  1853,  Mr.  Justice  Curtis,  sitting  in  circuit  for  the  district  o"f 
Massachusetts,  said: 

"By  the  common  law  a  notice  to  produce  a  paper  merely  en- 
ables the  party  to  give  parol  evidence  of  its  contents,  if  it  be  not 
produced.  Its  nonproduction  has  no  other  legal  consequence. 
This  act  of  Congress  has  attached  to  the  nonproduction  of  a 
paper  ordered  to  be  produced  at  the  trial,  the  penalty  of  a  non- 
suit or  default.  This  is  the  whole  extent  of  the  law.  It  does 
not  enable  parties  to  compel  the  production  of  papers  before 
trial,  but  only  at  the  trial,  by  making  such  a  case  and  obtaining 
such  an  order  as  the  act  contemplated.  *  *  *  The  applica- 
tion for  such  an  order  may  be  made,  on  notice,  before  trial. 
There  is  a  manifest  convenience  in  allowing  this.  But,  at  the 
same  time,  I  think  the  court  should  not  decide  finally  on  the 
materiality  of  the  paper,  except  during  the  trial,  because  it  would 
occupy  time  unnecessarily,  and  it  might  be  very  difficult  to  decide 
beforehand  whether  a  paper  was  pertinent  to  the  issue,  and 
whether  it  was  so  connected  with  the  case  that  a  court  of  equity 
would  compel  its  production.  These  points  could  ordinarily  be 
decided  without  difficulty  during  a  trial  after  the  nature  of  the 
case  and  the  posture  and  bearings  of  the  evidence  are  seen." 

It  was  further  said  in  this  case  that  the  correct  practice  seems 
to  be  that,  after  moving  party  has  made  a  prima  facie  case  for 
such  an  order,  he  shall  enter  an  order  nisi,  leaving  it  for  the 
other  party  to  show  cause  at  the  trial. 
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As  already  stated,  a  number  of  cases  may  be  cited  in  which 
orders  to  produce  books  or  writings  before  trial  were  made. 
The  most  exhaustive  review  of  the  decisions  on  both  sides  of  the 
question  contained  in  any  single  case  is  to  be  found  in  Bloede 
Co.  V.  Bancroft  &  Sons  Co.  (C.  C.)  98  Fed.  175.  In  that  case  it 
was  held  that  a  federal  court  may  make  an  order  to  produce  be- 
fore the  trial.  In  the  opinion  of  the  learned  judge  who  decided 
that  case  there  is,  however,  no  reference,  to  Bas  v,  Steele  or  to 
Dunham  z\  Riley.  The  penalty  incurred  by  one  who  fails  to  pro- 
duce books  under  an  order  made  pursuant  to  section  724  may  be 
a  judgment  in  the  action  against  him.  If  the  order  be  to  produce 
at  the  trial,  and  the  party  against  whom  it  is  made  fails  to  comply 
therewith,  or,  producing  the  books,  insists  that  they  are. not  ad- 
missible, the  ruling  of  the  court  awarding  judgment  against  the 
defaulting  party  for  nonproduction,  or  its  ruling  on  the  question 
of  the  admissibility  of  the  books,  may  be  the  subject  of  a  bill  of 
exceptions  and  be  reviewed  on  a  writ  of  error  bringing  up  the 
final  judgment  in  the  action.  But  if  the  order  be  to  produce  be- 
fore the  trial,  and  the  party  against  whom  it  is  made  defaults, 
how  can  judgment  of  nonsuit  or  judgment  by  default  be  entered? 
A  judgment  must  be  founded  on  a  record  that  will  support  it. 
An  order  to  produce  before  the  trial  constitutes,  at  common  law, 
no  part  of  the  record  of  the  action.  Neither  can  it  be  excepted 
to.  It  is  well-settled  practice  in  our  federal  courts  that  the  as- 
signments of  error  in  an  action  at  law  are  founded  only  on  the 
record  of  the  case  and  the  bill  of  exceptions  taken  in  the  course 
of  the  trial.  Storm  v.  United  States,  94  U.  S.  76,  24  L.  Ed.  42 ; 
Suydan  v.  Williamson,  20  How.  433,  15  L.  Ed.  978;  New  Or- 
leans Railroad  v,  Morgan,  10  Wall.  261,  19  L.  Ed.  892 ;  Insur- 
ance Co.  V,  Piaggio,  16  Wall.  386,  21  L.  Ed.  358.  Originally  the 
record  of  an  action  at  law  consisted  only  of  the  process,  plead- 
ings, verdict,  and  judgment,  and  the  only  errors  reviewable  on 
a  writ  of  error  were  those  apparent  on  the  face  of  such  a  record. 
3  Ency.  PI.  &  Pr.  378.  By  St.  13  Edw.  I,  c.  31,  authority  was 
given  to  take  bills  of  exceptions  to  the  rulings  of  judges  at  trials. 
Bacon's  Abridg.  Tit.  "Bill  of  Exceptions" ;  Bulkeley  v.  Butler,  2 
B.  &  C.  434,  444 ;  Pomeroy's  Lessee  v.  Bank  of  Indiana,  1  Wall. 
592,  599,  17  L.  Ed.  638 ;  Wheeler  v.  Winn,  S3  Pa.  122,  126,  91 
Am.  Dec.  186.  In  some  of  our  states  an  order  striking  out 
pleadings  before  issue  joined,  and  the  like,  may  now,  by  statute, 
be  incorporated  in  the  record  of  an  action  at  law  so  as  to  be  re- 
viewable on  a  writ  of  error.  In  New  Jersey,  where,  as  in  the 
federal  courts,  the  common-law  practice  prevails,  it  has  been  held 
that,  if  a  plea  be  struck  out  as  sham  or  frivolous,  the  order  can- 
not be  reviewed  on  a  writ  of  error  for  the  reason  that  it  consti- 
tutes no  part  of  the  record.  In  Brown  v.  Warden,  44  N.  J.  Law, 
177,  the  highest  court  of  that  state  said: 

"The  right  to  overrule  and  suppress  pleadings  as  sham  and 
frivolous  has  existed  in  the  superior  courts  of  common  law  from 
time  immemorial,  and  no  attempt  has  ever  been  made  before  the 
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present  occasion  to  place  such  incidental  orders  for  review  before 
an  appellate  court." 

The  tenacity  with  which  the  federal  courts  hold  to  the  com- 
mon-law practice  on  writs  of  error  is  well  illustrated  by  the 
cases  of  Campbell  v.  Boyreau,  62  U.  S.  224,  16  L.  Ed.  96,  and 
Andes  v,  Slauson,  130  U.  S.  435,  9  Sup.  Ct.  573,  32  L.  Ed.  989. 
And  in  Wright  v.  Hollingsworth,  1  Pet.  168,  7  L.  Ed.  96,  it  was 
said : 

"The  allowance  and  refusal  of  amendments  in  the  pleadings, 
the  granting  or  refusing  new  trials,  and  indeed,  most  other  in- 
cidental orders  made  in  the  progress  of  a  cause,  before  trial,  are 
matters  so  peculiarly  addressed  to  the  sound  discretion  of  the 
courts  of  original  jurisdiction  as  to  .be  fit  for  their  decision  only 
under  their  rules  and  modes  of  practice.  This,  it  is  true,  may 
X)ccasionally  lead  to  particular  hardships ;  but,  on  the  other  hand, 
the  general  inconvenience  of  this  court  attempting  to  revise  and 
correct  all  the  intermediate  proceedings  in  suits  between  Iheir 
commencement  and  final  judgment  would  be  intolerable. 

See,  also.  Ex  parte  Crane,  5  Pet.  199,  8  L.  Ed.  92;  Evans  v. 
Stettnisch,  149  U.  S.  607,  13  Sup.  Ct.  931,  37  L.  Ed.  866. 

To  what  extent  the  statutory  practice  in  some  of  our  states 
of  allowing  interlocutory  orders  to  be  incorporated  in  the  record 
of  an  action  at  law,  and  error  to  be  assigned  thereon,  may  be 
permitted  in  our  federal  courts  under  the  provisions  of  section 
914  of  the  Revised  Statutes  [U.  S.  Comp.  St.  1901,  p.  684],  it  is 
not  now  necessary  to  decide;  for  no  act  of  the  Legislature  of 
the  state  of  Pennsylvania  has  been  referred  to,  nor  have  we 
knowledge  of  any  statute  of  that  state,  which  provides  that  an 
order  requiring  a  party  in  an  action  at  law  to  produce  books  for 
the  inspection  of  his  adversary  before  trial  may  be  incorporated 
in  the  record  of  the  action,  or  that  error  may  be  assigned  thereon. 
So  far  as  we  are  aware,  no  such  practice  in  the  courts  of  the  state 
of  Pennsylvania  exists.  And  ^  Congress  has  prescribed  no  such 
practice  for  the  federal  courts.  It  seems  clear,  therefore,  that  if 
a  party  who  is  ordered  to  produce  books  before  trial  defaults, 
and  a  judgment  is  entered  against  him  merely  for  that  reason, 
the  judgment  would  necessarily  be  reversed,  on  error,  for  want 
of  a  record  to  support  it.  A  construction  of  section  724  which 
limits  the  power  of  the  court  to  an  order  to  produce  books  at 
the  trial  leaves  the  party  against  whom  the  order  is  made  in  a 
position  where  he  may  take  exceptions  to  the  rulings  of  the  court 
at  the  trial,  requiring  obedience  to  the  order,  or  concerning  the 
admissibility  of  the  books,  and  thereby  secure  a  record  on  which 
a  writ  of  error  will  operate.  But  an  order  to  produce  before  trial, 
if  it  be  disobeyed,  will  be  wholly  nugatory,  for  the  reason  that  the 
penalty  prescribed  by  the  section — the  entry  of  judgment  against 
the  disobedient  party — cannot  be  lawfully  imposed.  If  this  be 
not  so,  then  an  erroneous  ruling  of  the  court  made  at  the  trial 
upon  an  order  to  produce  at  the  trial  may  be  corrected  by  an 
appellate  tribunal,  while  it  cannot  be  in  the  case  of  an  erroneous 
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ruling  concerning  an  order  to  produce  before  trial.  A  construe* 
lion  leading  to  such  diverse  results  does  violence  to  the  language 
of  the  section  which  authorizes  an  order  to  produce  only  "in  the 
trial  of  actions  at  law."  We  conclude,  therefore,  that  section 
724  does  not  confer  the  power  to  require  a  party  to  produce 
books  before  trial.  If  a  party  to  an  action  at  law  desires  inspec- 
tion of  books  in  his  adversary's  possession  before  trial  of  the  ac* 
tion,  he  is  left  to  his  chancery  remedy  by  filing  his  bill  for  dis* 
covery. 

The  third  question  is:  May  the  defendant  in  a  civil  action 
brought  to  recover  damages  for  a  violation  of  any  of  the  pro- 
visions of  the  interstate  commerce  act  be  required,  under  section 
724,  to  produce  its  books  even  at  the  trial  ?  It  is  insisted  by  the 
plaintiffs  in  error  that  this  case  falls  within  the  operation  of  the 
general  rule  that  equity  will  not  compel  a  party  to  disclose  facts 
which  would  tend  to  expose  him  to  criminal  punishment,  or  to 
penalties,  fines  or  forfeitures,  and  that  as  no  order  requiring 
parties  to  produce  books  can  be  made  under  the  authority  of 
section  724,  except  "in  cases  and  under  circumstances  where  they 
might  be  compelled  to  produce  the  same  by  the  ordinary  rules 
of  proceeding  in  chancery,"  the  order  now  under  review,  even  in 
so  far  as  it  requires  production  of  books  at  the  trial,  is  void. 
Section  8  of  the  interstate  commerce  act  (Act  Feb.  4,  1887,  c. 
104,  24  Stat.  382  [U.  S.  Comp.  St.  1901,  p.  3159])  provides  that 
a  common  carrier  violating  any  of  its  provisions  "shall  be  liable 
to  the  person  or  persons  injured  thereby  for  the  full  amount  of 
damages  sustained  in  consequence  of  any  such  violation  of  the 
provisions  of  this  act,  together  with  a  reasonable  counsel  fee  or 
attorney's  fee  to  be  fixed  by  the  court  in  every  case  of  recovery, 
which  attorney's  fee  shall  be  taxed  and  collected  as  part  of  the 
costs  in  the  case."  And  section  10  (24  Stat.  382  [U.  S.  Comp. 
St.  1901,  p.  3160])  provides  that  any  common  carrier  that  shall 
willfully  violate  any  of  the  provisions  of  the  act,  or  shall  be 
guilty  of  any  infraction  of  it,  "shall  be  deemed  guilty  of  a  mis- 
demeanor," and  subject  to  a  fine  not  exceeding  $5,000  for  each 
offense.  If  the  books  of  a  defendant  will  tend  to  prove  a  particu- 
lar violation  of  the  act  in  a  civil  case  instituted  under  the  author- 
ity of  section  8,  they  will  also  tend  to  prove  the  same  violation  in 
a  criminal  case  founded  on  section  10. 

But  a  corporation  is  not  a  natural  person.  It  is  a  creature  of 
the  state.  It  possesses  no  powers  or  franchises  except  those 
conferred  upon  it  by  the  state.  When  it  accepts  its  charter  from 
the  state,  it  voluntarily  subjects  itself  to  all  the  obligations  and 
duties  constitutionally  imposed  upon  it  by  the  state.  So,  when  it 
engages  in  interstate  commerce,  it  is  subject  to  all  the  regula- 
tive provisions  concerning  such  commerce  constitutionally  pre- 
scribed by  Congress.  Whether  it  may  not,  in  a  case  like  the 
present  one,  be  compelled  to  produce  its  books  and  papers  at  the 
trial  of  a  civil  action  against  it,  even  if  such  production  shall 
disclose  criminal  acts  by  it,  is  a  question  that  has  not  been  argued. 
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There  is,  also,  in  this  connection,  another  question  that  has  not 
been  argued,  and  that  is  whether  a  corporation,  in  a  case  like 
this,  may  refuse  to  produce  its  books  or  papers  because  of  the 
provision  of  the  fourth  amendment  of  the  Constitution  against 
unreasonable  searches  and  seizures,  or  of  the  provision  of  the" 
fifth  amendment  that  no  person  shall  be  compelled  to  be  a  wit- 
ness against  himself,  In  Hale  v,  Henkel,  201  U.  S.  43,  at  page 
70,  26  Sup.  Ct.  370,  377,  50  L.  Ed.  652,  Mr.  Justice  Brown 
said: 

"The  question  whether  a  corporation  is  a  'person'  within  the 
meaning  of  this  [the  fifth]  amendment  really  does  not  arise,  ex- 
cept, perhaps,  where  a  corporation  is  called  upon  to  answer  a  bill 
of  discovery,  since  it  can  only  be  heard  by  oral  evidence  in  the 
.  person  of  some  one  of  its  agents  or  employees." 

On  pages  75  and  76  of  201  U.  S.,  on  page  379  of  26  Sup.  Ct., 
he   said: 

"Although,  for  the  reasons  above  stated,  we  are  of  the  opinion 
that  an  officer  of  a  corporation  which  is  charged  with  the  viola- 
tion of  a  statute  of  the  state  of  its  creation,  or  of  an  act  of 
Congress  passed  in  the  exercise  of  its  constitutional  powers,  can- 
not refuse  to  produce  the  books  and  papers  of  such  corporation, 
we  do  not  wish  to  be  understood  as  holding  that  a  corporation 
is  not  entitled  to  immunity,  under  the  fourth  amendment,  against 
unreasonable  searches  and  seizures." 

On  page  77  of  201  U.  S.,  on  page  380  of  26  Sup.  Ct.,  Mr. 
Justice  Harlan  declared  that,  *in  his  opinion,  a  corporation  is  not 
embraced  by  the  word  "persons"  in  the  fourth  amendment.  On 
pages  82  and  83  of  201  U.  S.,  on  page  382  of  26  Sup.  a.,  Mr. 
Justice  McKenna  leaves  open  the  question  whether  a  corporation 
can  claim  immunity  under  either  the  fourth  or  the  fifth  amend- 
ment. And  on  page  88  of  201  U.  S.,  on  page  384  of  26  Sup. 
Ct.,  Mr.  Justice  Brewer  says  that: 

"The  fact  that  a  state  corporation  may  engage  in  business 
which  is  within  the  general  regulating  power  of  the  national 
government  does  not  give  to  Congress  any  right  of  visitation  or 
any  power  to  dispense  with  the  immunities  and  protection  of  the 
fourth  and  fifth  amendments."        ' 

These  varying  expressions  of  opinion  emphasize  the  impro- 
priety of  any  expression  of  opinion  by  us,  on  the  third  question 
above  stated,  before  counsel  shall  have  given  us  the  aid  of  full 
arguments  thereon.  Futhermore,  the  question  is  not  now  prop- 
erly  before  us.  Objections  to  an  order  to  produce  books  at  the 
trial  should  be  made,  as  in  the  case  of  a  subpoena  duces  tecum, 
at  the  trial,  when,  as  already  shown,  exceptions  to  the  rulings  of 
the  trial  court  may  be  taken  as  the  foundation  of  a  writ  of  error 
bringing  up  the  final  judgment  in  the  action. 

The  fourth  question  is :  Is  not  the  order  of  the  Circuit  Court 
void  for  failure  to  describe  with  sufficient  definiteness  the  books 
and  papers  required  to  be  produced?  And  the  fifth,  and  last, 
question  is :  Is  not  the  order  erroneous  because  of  the  allegation 
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of  the  defendant  that  its  books  have  not  been  so  kept  as  to 
show  what  rebates,  drawbacks,  compensation,  or  concessions  it 
has  allowed  to  the  several  parties  named  in  the  plaintiff's  petition  ? 
Neither  of  these  questions  is  now  properly  before  us.  Like  the 
third  question,  they  may,  perhaps,  be  properly  raised  on  an  order 
directing  the  defendant  corporation  to  produce  its  books  at  the 
trial  of  the  action,  but  even  in  such  case  they  can  be  raised  only 
at  the  trial. 

Having  reached  the  conclusions  above  expressed,  it  follows 
that  the  motion  to  dismiss  the  writ  of  error  must  be  denied,  and 
that  the  judgment  of  the  circuit  court  must  be  reversed,  with 
costs,  and  it  is  so  ordered. 


Aljbxandre  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  March  12,  1907.) 

[56  .S.   E.   Rep.   691.] 

Carriers — Carriage  of  Freight — Delay  in  Transportation — Statutory 
Penalty. — Revisal  1905,  §  2632,  providing  that  any  railroad  failing  to 
"transport"  within  a  reasonable  time  ^oods  received  shall  pay  a  pen- 
alty, and  declaring  that  it  shall  be  considered  that  a  railroad  has 
"transported"  freight  within  a  reasonable  time'  if  it  has  done  so  in 
the  ordinary  time  required,  etc.,  imposes  a  penalty  on  a  railroad  for 
failing  to  reasonably  "transport"  goods,  as  distinguished  from  a 
failure  to  "deliver"  goods  to  the  consignee,  and  for  a  failure  to  per- 
form the  (irst  the  statutory  penalty  is  imposed,  while  for  a  failure  to 
perform  the  second  the  consignee  may  sue  for  damages. 

Same — Question  for  Jury. — Whether  goods  are  transported  within 
a  reasonable  time,  measured  by  Revisal  1905,  §  2632,  is  for  the 
jury. 

Same — Burden  of  Proof.* — In  an  action  against  a  railroad  for  the 
penalty  imposed  by  Revisal  1906,  §  2632,  for  a  delay  in  the  transpor- 
tation of  goods,  the  burden  of  showing  that  the  time  for  the  trans- 
portation was  unreasonable  rests  on  plaintiff. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Martin  County;  Long,  Judge. 

Action  by  C.  Alexandre  against  the  Atlantic  Coast  Line  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  and  new  trial  ordered. 

This  action  was  begun  before  a  justice  of  the  peace  by  sum- 
mons "for  the  nonpayment  of  the  sum  of  $27.50  due  by  penalty, 
as  provided  in  section  2632,  Revisal  of  1905,  and  demanded  by 

*For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  negligence  in  actions  against  carriers  of  freight,  see  foot- 
notes appended  to  Lehman  Stern  &  Co.  v.  Morgan's  L.  &  T.  R.  & 
S.  S.  Co.  (La.),  18  R.  R.  R.  559,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
559. 
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said  plaintiff."     From  a  judgment  for  plaintiff  in  the  superior 
court,  defendant  appealed. 

The  following  issues  were  submitted  to  the  jury:  (1)  Did  the 
defendant  receive  the  goods  for  shipment,  as  alleged,  at  James* 
ville,  consigned  to  plaintiff,  on  the  10th  of  August,  1906?  (2) 
Did  the  defendant  fail  to  transport  and  deliver  said  goods  within 
a  reasonable  time?  (3)  Did  defendant's  agent,  on  the  14th  of 
August,  inform  the  plaintiff  that  the  goods  had  not  arrived,  and 
mark  them  "short"?  (4)  When  did  the  defendant  deliver  the 
good^?  The  jury,  by  consent,  responded  affirmatively  to  the 
first  and  third  issue,  and  to  the  fourth:  "August  20,  1906." 
Defendant  objected  to  the  second  issue,  and  tendered,  in  lieu 
thereof,  the  following :  "Did  the  defendant  fail  to  transport  said 
goods  within  a  reasonable  time  ?"  The  testimony  tended  to  show 
that  the  goods,  a  crate  of  bottles  and  a  barrel  of  bottles,  were  de- 
livered to  defendant  at  Jamesville  to  be  shipped  to  plaintiff  at 
Williamston,  N.  C.  On  August  14th  defendant  delivered  to 
plaintiff  "one  cra:te  of  bottles  and  one  bafrel  of  bottles,"  and  he 
paid  the  freight  16  cents.  When  plaintiff  opened  the  package  he 
found  that  they  were  not  his  property..  He  notified  defendant's 
agent  on  the  17th  of  August.  He  said  that  they  belonged  to  some 
one  else.  He  looked  and  could  not  find  plaintiff's  goods,  although 
they  were  on  the  defendant's  platform  at  Williamston  on  the 
14th  of  August.  Defendant's  agent,  by  mistake,  marked  the 
freight  bill  "short"  on  the  17th  of  August.  He  delivered  the 
goods  to  plaintiff  on  the  20th  of  August.  Jamesville  and  Wil- 
liamston are  on  defendant's  road,  and  about  11  miles  apart; 
there  being  no  intermediate  stations.  Plaintiff  made  demand  of 
defendant's  agent  for  the  goods  prior  to  the  20th  of  August,  who 
told  him  that  they  were  not  there — looked  and  could  not  find 
them.  Defendant  moved  for  a  judgment  upon  the  entire  evi- 
dence. Motion  denied.  Defendant  requested  his  honor  to  in- 
struct the  jury :  "If  they  should  find  from  the  evidence  that  the 
goods  in  question  were  in  fact  transported  from  Jamesville,  N. 
C.,  to  Williamston,  N.  C,  the  point  of  destination,  within  a  rea- 
sonable time,  although  the  defendant's  agent  told  the  plaintiff  the 
goods  were  not  there,  on  the  14th  of  August,  and  marked  the 
freight  bill  'short,'  then  the  plaintiff  is  not  entitled  to  recover  in 
this  action."  The  instruction  was  refused,  and  defendant  ex- 
cepted. His  honor,  so  the  record  states,  "told  the  jury,  in  sub- 
stance, that  it  was  not  only  the  duty  of  the  defendant  to  transport 
the  goods  within  a  reasonable  time,  but  also  their  duty  to  deliver 
them  within  a  reasonable  time."  Defendant  excepted  to  his 
honor's  refusal  to  give  the  special  instruction  prayed,  and  to 
the  submission  of  the  second  issue.  From  a  judgment  on  the 
verdict  defendant  appealed. 

H.  W,  Stubbs,  for  appellant. 

Connor,  J.   (after  stating  the  case).     The  plaintiff  sues  for 
the  penalty  imposed  by  section  2632,  Revisal   1905,  upon  any 
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common  carrier  which  shall  "omit  or  neglect  to  transport  within 
a  reasonable  time  any  goods,  merchandise  or  articles  of  value  re- 
ceived by  it  for  shipment,"  etc.  The  words  "reasonable  time," 
for  the  purpose  of  fixing  the  standard  or  duty,  is  defined  to  be 
"the  ordinary  time  required  for  transporting  such  articles  be- 
tween the  receiving  and  shipping  stations."  A  delay  of  two  days 
at  the  "initial  point,"  etc.,  is  not  to  be  charged  against  such  trans- 
portation company  as  unreasonable,  and  shall  be  held  prima  facie 
reasonable,  and  a  "failure  to  transport  within  such  time  shall  be 
held  prima  facie  unreasonable."  We  had  occasion,  in  Walker  v. 
Railroad  Co.,  137  N.  C.  163,  49  S.  E.  84,  to  consider  and,  in  so 
far  as  was  necessary,  upon  the  facts  there  presented,  construe 
the  statute.  Mr.  Justice  Walker,  writing  for  the  majority  of  the 
court,  said:  "The  word  'transport'  does  mean  to  carry  or  con- 
vey from  one  place  to  another,  but  it  also  means  to  remove — and 
this  is  one  of  the  primary  significations  according  to  the  lexicog- 
raphers." While  Mr.  Justice  Douglas  wrote  a  dissenting  opin- 
ion upon  other  phases  of  the  case,  in  which  the  chief  justice  con- 
curred, he  concurs  in  the  construction  put  upon  the  word  "trans- 
port," in  so  far  as  it  is  involved  in  the  present  appeal,  saying: 
"It  is  from  the  latin  word  *transportare,'  compounded  from  the 
words  *trans,'  meaning  over  or  beyond,  and  *portare,'  to  carry. 
It  does  not  mean  simply  to  remove  from  one  place,  but  includes 
also  the  idea  of  carrying  to  another  place."  For-  the  purpose  of 
disposing  of  this  appeal,  the  adoption  of  either  definition  of  the 
word  "transport"  leads  us  to  the  same  conclusion.  The  Supreme 
Court  ,of  the  United  States  in  Gloucester  Ferry  Co.  v,  Penna., 
114,  U.  S.  203,  5  Sup.  Ct.  828  (29  L.  Ed.  158),  says:  "Transport 
tation  implies  the  taking  of  persons  or  property  at  some  point  and 
putting  them  down  at  another."  Webster  defines  the  word 
"transport"  thus :  "To  carry  or  bear  from  one  place  to  another ; 
to  remove ;  to  convey ;  as  to  transport  goods ;  to  transport  troops." 
International  Diet.  1530;  Black's  Law  Diet.  1184.  His  honor 
was  of  the  opinion  that  the  word  included  delivery.  Hence  he 
submitted  the  second  issue  directed  to  the  inquiry  whether  the 
defendant  did,  within  a  reasonable  time,  "transport  and  deliver" 
the  goods,  and,  in  accordance  with  that  view,  instructed  the  jury 
that  it  was  the  duty  of  the  defendant,  not  only  to  transport  the 
goods  but  to  deliver  them  within  a  reasonable  time.  The  except 
tion  to  this  ruling  presents  the  question  upon  which  the  decision 
of  this  appeal  depends.  It  is  undoubtedly  true  that  the  common 
law  imposes  the  duty  upon  every  common  carrier  to  receive, 
transport,  and  deliver  all  goods,  merchandise,  etc.,  oifered  for 
that  purpose,  and  that  for  a  failure  to  do  either  it  is  liable  to  an 
action  for  damages.  For  failing  to  receive  goods,  a  penalty  is 
imposed  by  section  2631,  Revisal  1905. 

We  find,  upon  an  examination  of  the  authorities,  that  the  word 
"deliver"  is  of  entirely  diflFerent  origin  and  signification  from  the 
word  "transport."  To  "transport"  an  article,  it  must  be  received 
and  retained  by  the  person  charged  with  the  duty;  whereas,  to 
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"deliver,"  the  person  intrusted  with  the  possession  of  it  must 
part  with  it.  Hence,  the  word  is  compounded  of  "de**  and  "lib- 
erare,"  "to  set  free;  to  set  at  liberty;  to  give  over" — this  of 
course  importing  that  the  duty  of  transporting  has  been  dis- 
charged, completed,  because  the  delivery  can  only  be  made  after 
the  transportation  is  complete.  Webster,  Inter.  Diet.  386;  Cen- 
tury Diet.  vol.  2.  "A  delivery  of  an  article  consists  in  handing 
the  articles  to  the  person  to  whom  delivery  is  made."  Bellows  v. 
Folsom,  27  N.  Y.  Super.  Ct.  (4  Rob.)  43.  "As  between  carrier 
and  consignee,  delivery  implies  the  mutual  acts  of  the  two." 
United  States  v,  McCready  (C.  C.)  11  Fed.  225. 

Again,  it. is  evident  that  the  Legislature  had  in  mind  the  dis- 
tinction between  the  duty  to  "transport"  and  to  "deliver,"  because 
th^  former  is  the  act  of  the  carrier  without  the  intervention  or 
aid  of  the  consignee ;  whereas,  the  latter  cannot  be  accomplished 
without  the  concurrence  of  the  consignee.  A  person  upon  whom 
the  duty  to  transport  is  imposed  is  the  sole  actor;  whereas,  the 
duty  to  deliver  necessarily  involves  the  acceptance  by  the  person 
to  whom  delivery  is  to  be  made,  or,  as  said  by  the  court,  it  "im- 
plies the  mutual  acts  of  the  two."  The  idea  of  parting  with  the 
possession  and  control  of  an  article  or  paper  writing  as  an  essen- 
tial element  in  the  delivery  of  it  is  illustrated  in  many  instances ; 
as  in  the  delivery  of  a  deed  which  is  separate  and  distinct  from 
signing  and  sealing,  but  equally  essential  to  its  validity.  Daniel, 
J.,  in  Sloore  z/.  Collins,  15  N.  C.  388,  says:  "A  deed  may  be  de- 
livered, by  words,  without  any  act  of  delivery  by  the  grantor, 
as  if  the  writing  sealed  lieth  upon  the  table,  and  the  feoflFor  or 
obligor  saith  to  the  feoffee  or  obligee,  'Go  and  take  yp  the  said 
writing,'  etc.  *  *  *  The  words  must  amount  to  an  author- 
ity or  license,  in  the  person  addressed,  to  take  possession  of  the 
deed,  and  a  reception  of  the  instrument  by  the  person  spcdcen 
unto  must  follow  the  speaking  of  the  words.  Whenever  the 
words  evidence  an  assent  in  the  feoffor  or  obligor  to  part  with 
the  writing  as  a  deed,  and,  at  the  same  time,  evidence  a  willing- 
ness that  the  person  spoken  unto  should  take  the  writing  as  a 
deed,  and  a  reception  o'f  the  writing  by  the  person  addressed 
follows  the  speaking,  then  the  words  amount  to  a  delivery." 
The  Legislature  could  not  have  intended  to  impose  a  penalty  upon 
the  carrier  for  not  doing  something,  which  necessarily  involved 
the  presence  and  acceptance  by  the  consignee  or  his  agent.  If 
the  consignee  live  in  the  country,  or  at  some  distance  from  the 
depot,  or  for  any  cause  fail  to  call  for  the  goods  within  the  four 
days,  it  cannot  be  that  the  carrier  should  be  liable  to  a  penalty 
for  not  delivering,  when  there  was  no  person  to  whom  delivery 
could  be  made.  It  is  for  this  reason  that,  upon  the  completion 
of  the  transportation — ^that  is,  the  carrying  from  the  point  of 
shipment  to  the  destination — he  must,  when  called  for.  deliver. 
If  not  called  for,  a  new  duty  with  different  measure  of  liability 
is  imposed  upon  the  carrier.  He  must  place  the  goods  in  a  ware- 
house or  other  proper  place,  and  care  for  them  until  called  for. 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S       489 

Alexandre  v.  Atlantic  Coast  Line  R.  Co 

He  ceases  to  be  a  carrier  and  becomes  a  warehouseman.  Hilliard 
i\  Railroad,  51  N.  C.  343,  wherein  Ruffin,  J.,  says:  "Naturally, 
a  contract  to  carry  goods  from  one  point  of  a  railroad  to  another 
point,  on  the  same  road,  is  fulfilled  by  the  transportation  of  them 
to  the  point  of  destination  and  having  them  there  in  a  state  ready 
to  be  delivered.  ?  *  *  Considering  the  unloading  upon  ar* 
rival,  and,  in  the  absence  of  the  consignee,  the  depositing  in  the 
warehouse  as  part  of  the  transportation,  the  court  sees  no  reason 
why,  ordinarily,  the  liability  as  carrier  should  not  terminate  with 
the  transit  of  the  goods.  After  the  goods  are  placed  in  the 
warehouse,  the  owner's  interest  is  protected  by  another  responsi- 
bility of  the  company  which  arises — ^that  of  a  warehouseman, 
bound  to  take  ordinary  care  of  the  goods."  The  court  held  that 
the  carrier  was  under  no  legal  liability  to  give  the  consignee  no* 
tice  of  the  arrival  of  the  goods."  Chalk  v.  Railroad,  85  N.  C. 
423. 

We  note  that  in  section  2641  the  Legislature  is  advertent  to 
the  distinction  between  the  words  "transport"  and  "deliver,"  and 
imposes  upon  the  carrier  the  duty  to  "deliver,"  etc.  It  would 
seem  clear  that  the  duty  to  carry — transport — is  essentially  dif- 
ferent from  the  duty,  at  the  termination  thereof,  to  deliver  to  the 
consignee.  It  is  true  that,  upon  the  receipt  of  the  goods,  the  law 
imposes  both  duties — but  to  be  performed  in  their  own  order. 
If  the  question  were  in  doubt  whether  the  word  "transport"  as 
used  in  the  statute  included  the  word  "deliver,"  the  well-settled 
canons  of  construction  of  penal  statutes  make  it  our  duty  to  re- 
solve the  doubt  for  the  defendant.  Applying  the  rule  by  which 
courts  should  be  guided  in  tfie  construction  of  a  penal  statute, 
Bynum,  J.,  in  Coble  v.  Shoaffner,  75  N.  C.  42,  says :  "It  cannot 
be  construed  by  implication,  or  otherwise  than  by  express  letter. 
It  cannot  be  extended  by  even  an  equitable  construction,  beyond 
the  plain  import  of  its  language.  If,  therefore,  even  the  intent 
of  the  Legislature  to  embrace  such  a  case  was  clear  to  the  court 
from  the  statute  itself,  we  cannot  so  extend  the  act,  because  such 
a  construction  is  beyond  the  plain  import  of  the  language  used." 
It  is  said  that  we  should  see,  in  the  statute,  the  evil  intended  to 
be  remedied,  and  so  construe  it  tl^at  such  evil  may  be  repressed 
and  the  remedy  advanced.  This  is  undoubtely  the  general  rule 
in  the  construction  of  statutes.  This  suggestion  has  been  hereto- 
fore made  and  disposed  of  by  the  same  learned  judge :  "In  con- 
struing a  penal  statute,  we  are  not  allowed,  as  in  the  case  of  those 
which  are  not  penal,  to  look  at  the  motives  or  the  mischief  which 
was  in  the  legislative  mind.  The  rule  is  peremptory  that  the 
case  must  fall  within  the  plain  language  of  a  penal  statute  before 
the  penalty  can  attach."  Id.  44.  As  was  said  by  Mr.  Justice 
Ashe,  in  Whitehead  z/.  Railroad,  87  N.  C.  255:  "The  rigid  rules 
of  the  common  law  with  reference  to  the  liability  of  a  common 
carrier  should  not  be  applied  to  a  case  involving  the  violation 
of  a  penal  statute."  Such  has  been  the  uniform  rule  of  construc- 
tion from  the  earliest  times. 
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It  would  seem  that  such  an  elementary  proposition  would 
neither  require  nor  justify  the  citation  of  authority,  but  a 
proper  deference  to  the  opinion  of  our  Brethren  who  differ  from 
us  makes  it  proper  to  re-examine  the  foundations  of  the  law. 
In  Jenkinson  v,  Thomas,  4  Tenn.  Rep.,  the  chief  justice  said: 
"If  we  had  the  power  of  legislation,  perhaps  we  should  think  it 
proper  to  extend  the  penalties  created  by  the  statute.  *  *  * 
But  as  it  is  our  duty  to  expound,  and  not  to  make,  acts  of  Parlia- 
ment, we  must  not  extend  penal  law  to  other  cases  than  those  in- 
tended by  the  Legislature,  even  though  we  think  it  proper  to 
extend  the  penalties  created  by  the  statute.  *  *  *  But  as  it 
is  our  duty  to  expound,  and  not  to  make,  acts  of  Parliament,  we 
must  not  extend  penal  law  to  other  cases  than  those  intended  by 
the  Legislature,  even  though  we  think  they  come  within  the 
mischief  intended  to  be  remedied."  Again,  one.  of  the  sages 
of  the  law  admonishes  us  that:  "A  penal  law  shall 
not  be  extended  by  equity;  that  is,  things  which  do  not 
come  within  the  words  shall  not  be  brought  within  it  by  con- 
struction. The  law  of  England  does  not  allow  of  constructive 
offenses,  or  of  arbitrary  punishments.  No  man  incurs  a  penalty, 
unless  the  act  which  subjects  him  to  it  is  clearly  within  both  the 
spirit  and  the  letter  of  the  statute  imposing  such  penalties.  If 
these  rules  are  violated,  the  fate  of  accused  persons  is  decided 
by  the  arbitrary  discretion  of  judges,  and  not  by  the  express 
authority  of'  the  laws."  Potter's  Dwarris  Statutes,  247.  It 
would  be  a  work  of  supererogation  to  cite  authorities  and  the 
multitude  of  decided  cases  to  show  both  the  wisdom  and  uniform- 
ity of  this  rule  of  law.  We  dare  rtot  depart  from  it,  even  by  the 
suggestion  involved  in  Lord  Macauley's  brilliant  rhetoric.  When 
courts  are  called  upon  to  declare  and  enforce  well-settled  legal 
principles  sanctioned  by  the  wisdom  of  the  sages  of  the  law  and 
the  experience  of  the  ages,  they  may  not  take  notice  of  the  par- 
ties to  the  controversy.  We  must  declare  the  law  as  in  our  con- 
science and  judgment  we  believe  it  to  be.  We  dare  not,  without 
violating  both,  do  otherwise,  no  matter  whether  the  parties  be 
natural  persons  or  corporations.  The  Legislature  has  used  words 
which  we  find  have  a  clear,  well-defined  meaning.  We  know  of 
no  other  way  of  ascertaining  what  it  meant.. 

It  is  conceded  that  the  duty  to  deliver  does  not  arise  until  the 
article  is  called;  but  it  is  contended  that  by  refusal  or  failure 
to  do  so,  when  demanded,  the  penalty  is  incurred.  It  is  undoubt- 
edly true  that  a  failure  to  deliver  when  demanded  subjects  the 
carrier  to  an  action  for  damages — it  may  be,  as  for  a  conversion 
making  him  liable  for  the  value  of  the  article^— but  this  liability 
is  entirely  independent  of  any  statutory  duty.  We  are  not  ad- 
vised of  any  statute  imposing  a  penalty  for  this  breach  of  dut}. 
Possibly  the  evil  suffered  by  the  public  for  failure  of  carriers  to 
transport  goods  within  a  reasonable  time,  which  attracted  the 
attention  of  the  Legislature  and  induced  it  to  enact  the  statute 
upon  which  this  action  is  founded,  did  not  extend  to  failure  to 
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deliver,  after  the  transportation  was  complete,  and  it  deemed  the 
common-law  remedy  sufficient  protection  to  the  consignee.  It 
is  apparent  that  a  statute  imposing  a  penalty  for  failure  to  deliver 
would  be  guarded  with  provisos  in  respect  to  demand,  etc.  How* 
ever  this  may  be,  it  is  a  question  for  the  lawmaking  department 
to  deal  witl^.  We  simply  give  to  the  language  used  in  this  statute 
its  ordinary,  usual,  and  well-defined  meaning,  in  holding  that  the 
duty  to  transport  does  not  include  the  duty  to  deliver.  They  are 
separate  and  distinct  duties  imposed  by  law.  For  a  failure  to 
perform  the  first  in  a  reasonable  time,  a  penalty  is  imposed.  For 
a  failure  to  perform  the  second,  the  consignee  has  his  action  for 
damages.  The  testimony  showed  that  the  goods  were  received 
for  shipment  August  10,  1906,  and  were  at  Williamston,  their 
destination,  on  August  14th.  The  statute  declares  that  prima 
fade  this  was  a  reasonable  time  for  transportation.  It  will  be 
observed  that  the  standard  fixed  by  the  statute,  by  which  to  meas- 
ure reasonable  time,  is  the  ordinary  time  required  for  carrying, 
etc.  This  distance  between  Jamesville  and  Williamston  is  stated 
to  be  1 1  miles.  Whether  the  goods  were  transported  within  a 
reasonable  time,  measured  by  the  statutory  standard,  is  a  question 
for  the  jury;  the  burden  upon  the  facts  found  being  with  the 
plaintiff  to  show  that  the  time  was  unreasonable.  The  question 
in  controversy  was  whether  the  goods  were  transported  within  a 
reasonable  time. 

In  refusing  to  submit  an  issue  directed  to  that  question,  and  in 
instructing  the  jury,  as  set  out  in  the  case  on  appeal,  there  was 
error,  for  which  defendant  is  entitled  to  a  new  trial. 


LouisviLLK  &  N.  R.  Co.  V.  Britton. 

(Supreme   Court   of   Alabama,   Feb.    14,    1907.) 

[43  So.   Reo.   108.] 

Evidence — Letters — ^Admissibility — Proof  of  Genuineness. — Letters 
received  by  plaintiff  through  the  mail  were  not  admissible  against 
the  purported  writer's  principal,  without  proof  of  their  genuineness 
or  a  showing  that  they  were  written  in  response  to  a  letter  from 
plaintiff. 

Carriers — Conversion  of  Goods — Action — Question  for  Jury. — In  an 
action  against  a  carrier  for  the  conversion  of  plaintiff's  goods,  held, 
under  the  evidence,  a  question  for  the  jury  whether  plaintiff  paid  the 
freight. 

Same — Admissibility  of  Evidence. — In  an  aftion  against  a  carrier 
for  the  conversion  of  plaintiff's  goods,  evidence  was  admissible  to 
show  that  the  carrier's  claim  agent  showed  witness  that  plaintiff's 
goods  were  in  the  box  addressed  to  plaintiff,  which  the  agent  said 
belonged  to  plaintiff  and  offered  to  sell  to  witness. 

Trial— -Instructions— Statement  of  Party's  Contention.— It  was  not 
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error,  in  an  action  against  a  carrier  for  the  conversion  of  gOods,  for 
the  court  to  state  plaintiffs  contention  in  instructing  the  jury. 

Carriers — Conversion — Unqualified  Refusal  to  Deliver  Goods.* — 
Though  a  carrier  may  lawfully  withhold  goods  until  the  bill  of  lading 
is  produced,  if  it  bases  its  refusal  to  deliver  on  that  ground,  its  gen- 
eral and  unqualified  refusal  to  deliver  is  evidence  of  a  conversion. 

Appeal  from  Circuit  Court,  Mobile  County ;  Samuel  B.  Browne, 
Judge. 

Action  by  E.  H.  Britton  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

See  39  South.  585. 

This  was  an  action  begun  by  appellee  against  appellant  in  the 
justice  court  to  recover  for  the  value  of  a  case  of  shoes  alleged 
to  have  been  delivered  to  the  defendant  for  shipment  and  never 
delivered  to  consignee.  It  was  removed  on  motion  of  appellant 
to  the  circuit  court  by  certiorari,  and  there  tried,  resulting  in  a 
verdict  for  the  plaintiff.  The  facts  sufficiently  appear  in  tiie 
opinion.  The  court  in  its  oral  charge,  said:  "This  is  a  suit  by 
the  plaintiff  against  the  defendant  for  the  conversion  of  certain 
goods,  which  the  plaintiff  claims  were  shipped  to  him  from  cer- 
tain parties.  Plaintiff  claims  that  these  goods  were  shipped,  and 
that  the  defendants  received  them ;  and  after  the  reception  of  these 
goods  plaintiff  claims  that  he  paid  the  freight  on  the  goods. 
Plaintiff  further  claims  that  the  defendant  received  the  freight 
payment.  He  further  claims  that  through  one  Steve  Johnston  he 
demanded  possession  of  these  goods,  and  he  further  claims  that 
he  paid  for  these  goods  and  thereby  became  the  owner  of  them. 
If  you  are  reasonably  satisfied  from  all  the  evidence  that  that 
is  true,  the  plaintiff  would  be  entitled  to  recover,  unless  you  are 
reasonably  satisfied  of  the  truth  of  one  of  the  defendant's  pleas, 
which  pleads  the  general  issue,  not  guilty,  and  secondly,  that  the 
goods  were  held  on  account  of  a  nonproduction  of  the  bill  of  lad- 
ing. Well,  if  you  are  reasonably  satisfied  from  the  evidence  that 
the  goods  were  held  on  account  of  the  nonproduction  of  the  bill 
of  lading,  that  they  were  held  for  that  reason,  and  you  are  furw 
ther  satisfied  that  they  were  honest  in  that,  why,  the  plaintiff 
could  not  recover."  The  assignment  of  error  as  to  this  charge, 
and  the  exception  reserved  thereto,  is  that  it  stated  the  conten- 
tion of  the  plaintiff. 

Gregory  L.  Smith  and  Joel  Goldsby,  for  appellant. 
Brvin  &  McAleer,  for  appellee. 

Haralson,  J.     l.^The  plaintiff  introduced  two  letters  signed 
.  "G.  J.  Santa  Cruz,"  one  dated  June  6th,  1902,  and  the  other, 

♦For  the  authorities  in  this  series  on  the  question,  what  consti- 
tuted conversion  of  freij^ht  by  the  carrier,  see  foot-note  appended  to 
Dudley  v.  Chicago,  etc.,  Ry.  Co.  (W.  Va.),  21  R.  R.  R.  198,  44  Am. 
&  Eng.  R.  Cas.,  N.  S.,  198;  Atchison,  etc.,  Ry.  Co.  v.  Schriver  (Kan.), 
21  R.  R.  R.  150,  44  Am.  &  Eng,  R.  Cas,,  N.  S..  150. 
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October  11th,  1902.  The  defendant  objected  to  their  introduc- 
tion, on  the  ground  among  others,  that  the  signature  to  the  letters 
was  not  shown  to  be  the  signature  of  G.  J.  Santa  Cruz.  It  was 
not  shown  that  either  of  the  letters  was  in  response  to  toy  letter 
from  the  plaintiff.  The  objection  should  have  been  sustained. 
It  is  settled  with  us,  that  "a  letter  received  by  another  through 
the  mail,  at  least,  one  not  in  response  to  a  letter  previously  sent 
to  the  purported  writer,  is  not  admissible  against  the  purported 
writer,  or  his  principal,  without  proof  of  its  genuineness." 
O'Connor  Min.  &  Mfg.  Co.  v.  Dickson,  112  Ala.  308,  20  South. 
413. 

2.  The  plaintiff  also  offered  in  evidence  a  letter  dated  the  13th 
of  October,  1902,  written  by  himself  to  defendant's  said  agent, 
which  letter  purports  to  be  in  reply  to  one  from  the  agent,  and 
which  the  witness^  Britton,  testified  he  had  written  and  mailed, 
and  it  was  admitted  that  this  letter  was  produced  by  the  defendant 
under  notice  from  the  plaintiff.  It  was  objected  to,  because  ir- 
relevant and  immaterial,  and  because  it  was  the  mere  declara- 
tion of  the  plaintiflF  as  to  past  transactions,  which  was  not  com- 
petent evidence  against  defendant.  On  the  other  appeal  in  this 
case,  it  was  held,  and  we  decline  to  depart  from  that  holding, 
that  the  evidence,  for  reasons  there  stated,  was  competent.  30 
South  585. 

3.  The  plaintiff  offered  in  evidence  a  freight  bill,  for  "1  c.  of 
shoes"  (one  case  of  shoes),  marked  paid,  January  11,  1902, 
"Geo.  J.  Santa  Cruz."  Bufkin,  a  witness  for  the  plaintiflf,  who 
was  an  employee  in  the  claim  department  of  the  defendant  com- 
pany, testified  that  he  knew  of  a  case  of  felt  slippers  belonging 
to  Mr.  Britton,  the  plaintiff,  that  was  in  the  possession  of  the 
defendant;  that  a  claim  had  been  presented  by  Mr.  Britton  for 
$35  for  these  shoes,  and  he  saw  the  case  after  the  claim  had  been 
presented;  that  there  were  two  cases  of  shoes,  one  arrived  at 
Mobile  January  11,  and  the  other  February  13,  1902,  and  that 
they  did  not  come  on  the  same  car.  The  freight  bill,  set  out  in 
the  bill  of  exceptions,  was  shown  to  the  witness,  and  he  testified 
that  the  waybill  had  two  cases  of  shoes  on  it,  and  read,  "1  case 
of  shoes,  weight  130  pounds;  that  the  weight  and  charges  in* 
eluded,  for  two  cases,  one  case  to  follow  this  number,  but  that 
this  was  the  waybill  upon  which  the  first  case  of  slippers  came ; 
that  that  case  was  delivered;  that  the  second  case  of  slippers, 
which  are  in  controversy,  did  not  come  on  that  car." 

The  plaintiff  testified  that  he  bought  two  cases  of  slippers  from 
Daniel  Green  Felt  Shoe  Company,  and  they  sent  him  a  bill  there- 
for, which  was  afterwards  introduced,  dated  December  24,  1901, 
and  that  he  paid  the  bill.  He  further  testified,  that  the  defendant 
company  sent  him  a  freight  bill,  which  the  witness  produced  and 
identified,  and  that  he  paid  it.  This  freight  bill  was  introduced 
in  evidence  over  the  objection  of  defendant,  that  it  was  irrelevant 
and  incompetent.  This  freight  bill  purports  to  be  dated  Jan- 
uary 11,  1902,  was  for  one  case  of  shoes,  weighing  100  pounds. 
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freight  and  charges  $1.93.  This  evidence  tends  to  show  that  this 
freight  bill  was  for  the  case  of  shoes,  which  plaintiff's  witness, 
Bufkin,  said  arrived,  January  11,  1902,  and  had  no  reference 
to  the  other  case,  which  arrived  February  13,  1902.  It  also 
tended  to  show  that  this  was  the  case,  the  freight  bill  for  which 
was  sent  by  defendant's  agent  to  plaintiff  on  the  11th  of  Jan- 
uary, 1902,  and  which  plaintiff  paid  on  that  date.  There  is  no 
evidence  that  plaintiff  paid  a  freight  bill  on  but  one  case.  The 
plaintiff  testified  further  on,  that  the  bill  of  lading  did  not  come, 
and  he  wrote  for  a  duplicate  in  March  following,  which  was 
sent  to  him. 

'  Under  the  foregoing  evidence,  it  was  for  jury  to  determine 
whether  the  defendant  presented  and  plaintiff  paid  the  freight 
on  the  case  of  shoes  in  question,  and  was  not  one  for  the  court 
to  decide  as  a  matter  of  law. 

4.  The  evidence  of  the  witness.  Groom,  was,  that  Bufkin,  the 
claim  agent  of  defendant,  showed  him  some  slippers  which  he 
said  belonged  to  the  plaintiff,  and  offered  to  sell  them  to  him. 
They  were  in  a  box  marked  E.  H.  Britton,  the  name  of  the 

?laintiff,  and  were  from  the  Daniel  Green  Felt  Shoe  Company, 
'his  statement  of  the  witness  was  not  in  response  to  any  ques- 
tion propounded  to  him,  on  which  ground  the  defendant  moved 
to  rule  it  out,  and  on  the  further  ground  that  it  was  not  binding 
on  defendant.  The  objection  was  properly  overruled.  The  evi- 
dence of  the  witness  tended  to  show  that  defendant  was  in  pos- 
session of  the  property  sued  for,  which  it  was  exercising  owner- 
ship over  in  proposing  to  sell  it;  and  it  was  in  evidence  that 
Bufkin  was  in  charge  of  the  claim  department  of  the  defendant 
company.    The  company  had  to  act  through  agents. 

5.  We  find  no  error  in  that  part  of  the  oral  charge  of  the 
court  excepted  to  by  defendant.  It  correctly  stated  the  plaintiff's 
contention,  whether  that  contention  was  right  or  wrong.  The 
charge  was  rather  favorable  to  the  defendant  than  otherwise. 

The  defendant  might  have  properly  refused  to  deliver  the 
goods,  without  the  production  of  the  bill  of  lading,  and  if  it  put 
its  refusal  upon  that  ground,  this  would  be  a  qualified  refusal, 
and  would  not  make  it  guilty  of  a  conversion.  On  the  other 
hand,  if  the  refusal  was  general,  and  unqualified,  this  would  be 
evidence  of  a  conversion.  Whether  the  defendant's  refusal  was 
the  one  or  the  other,  under  the  testimony,  was  a  question  for 
the  jury. 

For  the  errors  pointed  out  the  judgment  is  reversed  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Simpson,  and  D^nson,  J.,  concur. 
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McKiBBiN  et  al,  v,  Wisconsin  Cent.  Ry.  Co, 

(Supreme  Court  of  Minnesota,  March  8,  1907.) 
[110  N.  W.  Rep.  964,] 

Carriers — Loss  of  Baggage — Liability.* — Action  to  recover  for  loss 
of  four  trunks  containing?  merchandise  samples,  which  were  checked 
as  baggage  by  the  defendant's  agent  and  afterwards  destroyed  by 
fire  while  in  the  defendant's  station  house.  Held,  a  railway  carrier 
is  not,  as  a  matter  of  law,  liable  only  as  a  gratuitous  bailee  of  bag- 
gage which  it  has  regularly  checked,  if  the  passenger  does  not  go  on 
the  same  train  with  it. 

Same — Evidence. — Evidence  considered,  and  held,  that  it  is  suffi- 
cient to  sustain  a  verdict  to  the  effect  that  the  plaintiffs'  salesman  in 
good  faith  intended  to  follow  his  baggage,  which  he  caused  to  be 
checked  over  the  defendant's  line,  on  a  later  train,  that  the  baggage 
was  destroyed  by  fire  while  in  the  defendant's  possession  by  reason 
of  its  negligence,  and  that  the  plaintiff  was  entitled  to  recover  the 
value  thereof. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County ;  George  L.  Bunn, 
Judge. 

Action  by  Joseph  McKibbin  and  others  against  the  Wisconsin 
Central  Railway  Company.  Verdict  for  plaintiffs.  Motion  for 
judgment  or  for  new  trial  denied,  and  defendant  appeals.  Af- 
firmed. 

James  D.  Armstrong,  for  appellant. 
Ambrose  Tighe,  for  respondents. 

Start,  C.  J.  On  the  afternoon  of  December  30,  1905,  a 
traveling  salesman  of  the  plaintiffs  checked  four  trunks  contain- 
ing samples  of  merchandise  belonging  to  them  over  the  defend- 
ant's railroad  from  St.  Paul  to  Glenwood,  Wis,  The  trunks  got 
to  Glenwood  late  in  the  evening  of  the  same  day  and  were  placed 
in  the  baggage  room  of  the  station  house,  which  with  the  trunks 
and  their  contents  was  completely  destroyed  by  fire,  some  20 
hours  afterwards.  This  action  was  brought  to  recover  the  value 
of  the  trunks  and  their  contents  on  the  ground  that  they  were 
destroyed  by  reason  of  the  defendant's  alleged  negligence.  It 
was  admitted  on  the  trial  that  the  defendant's  liability  as  a  com- 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  of  passenj^ers  with  respect  to  baggage,  see  foot- 
notes appended  to  Hicks  v.  Wabash  R.  Co.  (Iowa),  21  R.  R.  R.  178, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  178;  foot-notes  appended  to  Kansas 
City,  etc.,  R.  Co.  v.  Washington  (Ark.),  16  R.  R.  R.  663,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  663;  foot-notes  appended  to  Adger  v.  Blue  Ridge 
Ry.  Co.  (S.  Car.),  16  R.  R.  R.  83,  39  Am.  &  Eiig.  R.  Cas.,  N.  S.,  83; 
foot-notes  appended  to  Southern  Pac.  Co.  v.  Maloney  (C.  C.  A.),  16 
R,  R.  R.  29.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  29. 
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mon  carrier  had  terminated  before  the  fire.  At  the  close  of  the 
evidence  the  defendant  moved  the  court  to  direct  a  verdict  in 
its  favor,  for  the  reason  that  upon  all  the  evidence  the  plaintiffs 
were  not  entitled  to  recover.  Motion  denied,  exception  by  the 
defendant,  cause  submitted  to  the  jury,  and  a  verdict  returned 
for  the  plaintiffs  for  the  admitted  value  of  their  property.  The 
defendant  made  a  motion  for  judgment  in  its  favor  notwith* 
standing  the  verdict,  or  for  a  new  trial,  and  appealed  from  an 
order  denying  its  motion.  The  important  question  raised  by  the 
assignments  of  error  is  whether  upon  any  reasonable  view  of  the 
evidence  the  plaintiffs  are  legally  entitled  to  recover  from  the 
defendant  for  the  loss  of  their  property. 

1.  The  first  contention  of  the  defendant  to  be  considered  is  to 
the  effect  that  there  was  no  evidence  sufficient  to  sustain  a  find- 
ing by  the  jury  that  the  defendant  had  tiotice  or  knowledge  that 
the  trunks  contained  merchandise  when  it  checked  them  as  bag* 
gage;  hence  the  trial  court  erred  in  submitting  that  question  to 
the  jury.  We  held  in  McKibbin  v.  Railway  Co.,  78  Minn.  232, 
80  N.  W.  1052,  that  courts  will  take  judicial  notice  of  the  fact 
that  it  is  the  general  custom  of  common  carriers  by  railroads  to 
carry  sample  trunks  with  their  contents  of  merchandise  as  the 
baggage  of  traveling  salesmen,  but  not  of  the  conditions  or  lim* 
itations,  if  any  there  be,  under  which  this  is  done.  Conceding 
that  it  was  necessary  for  the  plaintiffs  to  show  in  this  case  that 
the  defendant's  baggage  agent  knew  that  the  trunks  contained 
merchandise  when  he  checked  them,  we  are  of  the  opinion  that 
the  evidence  was  ample  to  sustain  a  finding  that  he  did  so 
know,  and  that  it  was  not  error  to  submit  the  question  to  the 
jury.  It  was  not  necessary  to  prove  such  knowledge  on  the 
part  of  the  baggage  agent  by  evidence  of  a  direct  statement  to 
that  effect  made  to  him  by  the  commercial  traveler,  or  by  other 
direct  evidence ;  for  such  fact  may  be  inferred  from  the  circum- 
stances of  the  transaction.  Trimble  v,  N.  Y.  Ry.  Co.,  162  N.  Y. 
84,  56  N.  E.  532,  48  L.  R.  A.  115..  In  the  case  at  bar  the  evi- 
dence tends  to  show  that  there  were  four  sample  trunks,  three 
of  which  were  each  approximately  46j/i  inches  in  length,  T&yi 
inches  in  width,  and  47  inches  in  heigth,  while  the  fourth  one 
was  somewhat  smaller;  that  their  aggregate  weight  was  some 
800  pounds,  and  that  they  were  of  the  form  and  pattern  of 
trunks  used  for  the  transportation  of  merchandise  samples;  and 
that  it  was  the  custom  of  the  defendant  to  check  such  trunks  as 
baggage,  without  limitation  or  condition,  even  where  it  had 
knowledge  of  their  contents.  In  view  of  this  evidence  and  the 
general  custom  to  check  sample  trunks  with  their  contents  of 
merchandise,  it  would  be  an  imputation  upon  the  intelligence  of 
the  baggage  agent  to  suggest  that  he  did  not  understand  that 
the  four  large  sample  trunks  contained  merchandise,  or  to  sug- 
gest that  he  was  so  silly  as  to  believe  that  the  four  trunks  con- 
tained  only  the  personal  wearing  apparel  of  a  merry  knight  of 
commerce.    In  the  case  of  Trimble  v.  N.  Y.  Ry.  Co.,  supra,  the 
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evidence  which  was  held  sufficient  to  show  knowledge  of  the 
contents  of  the  sample  trunk  by  the  agent  checking  it  was  of  the 
same  general  character  as  in  this  case,  but  not  so  conclusive ; 
for  there  was  only  one  trunk  in  that  case,  while  here  there  were 
four,  all  checked  at  the  same  time  and  by  the  same  traveling 
salesman. 

2.  The  defendant  further  claims  that  the  plaintiffs'  salesman 
checked  the  trunks  without  any  intention  of  going  with  them 
over  its  line  of  railway  and  paying  the  stipulated  compensation 
therefor;  hence  the  defendant  was  only  a  gratuitous  bailee  of 
the  trunks.  It  is  an  admitted  fact  in  this  case  that  the  salesman 
did  not  go  to  Glenwood  on  the  train  which  carried  his  trunks, 
and/  further,  that  he  did  not  intend  so  to  do;  but  the  evidence 
is  to  the  effect  that  he  intended  to  go  to  his  home  in  Hudson, 
Wis.,  remain  there  over  Sunday  and  New  Year's  Day,  then 
return  to  St.  Paul  Tuesday  morning  and  go  direct  to  Glenwood 
over  the  defendant's  line;  that  when  he  checked  the  trunks  he 
produced  a  mileage  book  good  over  the  defendant's  line,  which 
consisted  of  a  strip  of  2,000  ruled  spaces  or  coupons,  each  evi- 
dencing  the  right  of  the  passenger  to  travel  on  the  line  one  mile, 
and  have  his  baggage,  not  exceeding  150  pounds,  carried,  the 
mileage  coupons  being  on  the  left  side  of  the  ticket  and  the 
corresponding  baggage  coupons  on  the  right;  that  the  baggage 
a^ent  detached  baggage  coupons  from  the  ticket  for  the  number 
of  miles  to  Glenwood,  and  returned  the  ticket  to  the  salesman 
with  corresponding  mileage  coupons  intact;  that  the  agent  was 
then  paid  by  the  salesman  for  the  transportation  of  all  of  his 
'^si&gage,  the  four  trunks,  in  excess  of  ISO  pounds,  with  coupons 
from  a  separate  baggage  coupon  book  which  the  plaintiffs  had 
bought  and  paid  for;  that  one  of  the  conditions  of  the  mileage 
book  was  that,  where  baggage  had  been  checked  and  baggage 
coupons  detached,  no  further  baggage  could  be  checked  on  the 
mileage  until  the  corresponding  mileage  coupons  had  been  used 
for  passage,  thereby  indicating  that  there  might  be  cases  whert 
the  passenger  and  his  baggage  Would  not  go  on  the  same  train  * 
and,  further,  that  the  salesman  learned  on  Monday  that  the 
trunks  had  been  burned  at  Glenwood  the  .evening  before,  and 
retured  to  St.  Paul,  Tuesday  morning,  as  he  intended  to,  but 
was  delayed  in  making  up  other  sample  trunks  until  evening, 
when  he  went  to  Glenwood  over  the  defendant's  line.  Whether 
he  used  the  same  mileage  book  as  that  by  which  he  checked  the 
burned  trunks,  does  not  definitely  appear  from  the  record.  The 
defendant's  contention  is  that  the  passenger  must  go  on  the 
same  train  with  his  baggage;  otherwise,  the  carrier  is  only  a 
gratuitous  bailee  of  the  baggage.  This  claim  has  the  support 
of  some  respectable  authorities.  3  Enc.  of  Law,  353 ;  Marshall 
V.  Railway  Co.,  126  Mich.  45,  85  N.  W.  242,  55  L.  R.  A.  650, 
and  notes,  in  which  the  soundness  of  the  principal  case  is  vig- 
orously challenged.  In  view  of  modern  methods  of  checking 
'^^^^^e  and  the  custom  of  regularly  checking  it  on  'the  pre- 

23  K  R  R— 32 
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sentation  of  a  ticket  at  stations,  general  ticket  offices,  and  the 
homes  of  passengers,  .we  are  of  opinion  that  there  is  now  no  good 
reason  for  the  rule  claimed,  if  ever  there  were,  and  hold  that 
a  railway  carrier  is  not,  as  a  matter  of  law,  liable  only  as  a 
gratuitous  bailee  of  baggage  which  it  has  regularly  checked  if 
the  passenger  does  not  go  to  the  same  train  with  it.  The  learned 
trial  judge  instructed  the  jury  in  this  connection  to  the  effect  that 
if  it  was  the  bona  fide  intention  of  the  plaintiffs'  salesman  when 
he  checked  the  trunks  to  return  to  St.  Paul  Tuesday  morning 
and  go  over  the  defendant's  line  to  Glenwood,  the  defendant 
would  not  be  a  gratuitous  bailee,  but  would  be  bound  to  use 
ordinary  care,  after  the  trunks  were  in  the  station  house  at  Glen- 
wood, to  see  that  they  were  not  lost  or  destroyed;  but,  on  the 
other  hand,  if  his  intention  was  to  defraud  the  defendant  bv 
getting  it  to  carry  his  baggage  without  any  intention  of  becom- 
ing a  passenger  over  its  line,  it  would  be  liable  for  the  baggage 
only  as  a  gratuitous  bailee,  and  bound  to  exercise  slight  care  for 
its  safety,  and  only  liable  for  gross  neglect.  This  instruction 
was  quite  as  favorable  to  the  defendant  as  it  was  entitled  to 
have  it.  The  evidence  is  ample  to  sustain  a  finding  that  the 
salesman  intended  to  follow  his  baggage  and  that  the  defendant 
was  not  a  gratuitous  bailee.  The  evidence  is  practically  con- 
clusive that  the  defendant  in  any  event  received  some  compensa- 
tion for  the  transportation  of  the  trunks  by  the  excessive  coupons 
surrendered,  and  that  no  fraud  was  committed  upon  the  defend- 
ant. Such  being  the  case,  the  instructions  of  the  court  as  to 
the  degree  of  care  required  of  a  gratuitous  bailee  was  harmless 
error,  of  which  the  defendant  cannot  complain,  even  if  it  be  con- 
ceded that  the  evidence  would  not  sustain  a  charge  of  gross 
negligence. 

3.  The  last  contention  of  the  defendant  is  that  the  evidence  is 
not  sufficient  to  sustain  a  finding  that  the  defendant  was  guilty 
of  negligence  in  caring  for  the  trunks  after  they  arrived  at  Glen- 
wood. The  evidence  tends  to  show  that  the  trunks  on  their  ar- 
rival were  placed  in  the  freight  room  of  the  station  house,  which 
was  a  frame  building ;  in  one  corner  of  the  room,  near  the  door, 
was  a  bench  on  which  switch  lamps  were  placed  and  filled  with 
oil;  near  by  was  ah  oil  tank  and  waste;  the  bench  and  floor 
around  it  were  saturated  with  oil ;  a  young  boy  some  12  years 
old  filled  the  lamps  from  the  tank  and  wiped  them  with  waste; 
that  as  he  lighted  the  fourth  lamp  he  discovered  that  the  bunch 
of  waste  which  he  had  used  in  wiping  the  first  one  had  caught 
on  the  lamp  and  was  on  fire;  an  alarm  was  given,  and  an  at- 
tempt made  to  put  the  fire  out;  that  there  was  no  water  or 
fire  extinguisher  of  any  kind;  that  the  sparks  were  scattered 
about;  that  at  about  4  o'clock  the  fire  was  apparently  out,  but 
at  8  o'clock  of  the  same  evening  the  freight  room  was  again 
discovered  to  be  on  fire,  which  gained  such  headway  that  it 
could  not  be  extinguished  by  the  means  at  hand,  and  tiie  build- 
ing and  trunks  were  consumed ;  that  when  the  fire  was  discov- 
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ered  the  second  time  it  was  at  a  point  four  or  five  feet  from 
where  it  started  in  the  afternoon,  but  no  indications  of  fire  were 
observed  during  the  time  between  the  first  and  second  fire ;  and, 
further,  that  the  fire  originated  each  time  within  the  room,  and 
not  from  without.  There  was  also  evidence  of  other  circum- 
stances of  more  or  less  weight  to  show  negligence  on  the  part 
of  the  defendant's  employees.  The  defendant  specially  urges 
that  the  evidence  does  not  show  any  connection  between  the 
first  and  second  fire.  There  was  no  direct  evidence  of  this  fact, 
but  the  circumstances  disclosed  by  the  evidence  tend  to  show 
that  the  second  fire  originated  from  the  first  one,  especially  so 
in  the  absence  of  any  evidence  tending  to  show  any  other  origin 
of  the  fire.  We  have  considered  the  evidence  with  care,  and  are 
of  the  opinion  that  it  is  sufficient  to  support  the  verdict.  It  foU 
lows  that  the  trial  court  did  not  err  in.  denying  the  defendant's 
motion. 
Order  affirmed. 


Sperry  et  ux,  V.  Consolidated  Ry.  Co.  et  aL 

(Supreme  Court  of  Errors  of  Connecticut,  March  6,  1907.) 

f65  Atl.   Rep.  962.] 

Carriers — Street  Railroads — ^Loss  of  Baggage — Liability. — A  street 
car  passenger,  to  recover  for  the  loss  of  her  baggage,  must  show 
either  that  the  carrier  accepted  the  baggage  under  a  contract,  express 
or  implied,  to  carry  and  deliver  it  as  a  carrier,  or  that  the  loss  was 
due  to  its  negligence. 

Same. — In  the  absence  of  a  special  agreement,  a  street  railroad 
company  does  not  assume  control  of  such  baggage  as  its  passengers 
«may  bring  with  them  into  its  cars. 

Same.* — Where  a  carrier  does  not  take  full  possession  of  the  bag- 
gage of  a  passenger,  but  the  same  remains  under  his  control,  the 
carrier,  in  the  absence  of  a  special  agreement,  does  not  assume  the 
carrier's  liability  of  an  insurer,  but  becomes  responsible  only  for 
failing  to  exercise  reasonable  care  to  protect  the  same  from  loss  or 
injury. 

Same — ^Actions — Evidence — Sufficiency  .^In  an  action  against  a 
street  railroad  for  the  loss  of  a  passenger*s  baggage,  there  was  no 
evidence  that  the  railroad  held  itself  out  as  undertaking  to  assume 
the  control  of  baggage.  The  conductor  was  not  requested  to  take 
the  passenger's  baggage  into  his  charge,  and  he  took  it  when  it  was 
handed  to  him,  and  placed  it  in  the  car  within  sight  and  control  of 
the  passenger,  while  assisting  her.  Held  insufficient  to  justify  a  find- 
ing that  the  conductor  assumed  the  custody  of  the  baggage  so  as  to 
render  the  railroad  liable  for  its  loss. 

Same. — In  an  action  against  a  street  railroad  for  the  loss  of  a  pas- 
senger's baggage,  it  appeared  that  the  first  conductor  in  charge  of 

♦See  generally,  preceding  case,  and  foot-note. 
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the  car  assisted  the  passenger  and  carried  her  baggage  into  the  car, 
and  deposited  it  in  a  place  where  the  passenger  could  see  it.  Noth- 
ing was  said  or  done  which  led  the  conductor  to  believe  that  the 
baggage  was  intrusted  to  his  care.  The  first  conductor  did  not  notify 
the  second  conductor  that  the  baggage  belonged  to  the  passenger, 
and  the  second  conductor  observed  the  baggage,  and  a  fellow  pas- 
senger sitting  near  it,  and  he,  on  leaving  the  car,  took  it.  Held  in- 
sufficient to  support  a  finding  that  the  railroad  was  negligent  in 
permitting  the  fellow  passenger  to  take  the  baggage. 

Appeal  from  Court  of  Common  Pleas,  New  Haven  County; 
William  L.  Bennett,  Judge. 

Action  by  Le  Roy  B.  Sperry  and  wife  against  the  Consolidated 
Railway  Company  and  another  to  recover  the  value  of  a  suit 
case  and  contents,  stolen  from  a  street  railway  car  on  which  one 
of  the  plaintiffs  was  a  passenger.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

Charles  S.  Hamilton,  for  appellants. 

Harry  G.  Day  and  William  T,  Hincks,  for  appellees. 

Hai.1,,  J.  The  complaint  alleges  that  on  October  20,  1904,  the 
plaintiff  Lillian  M.  Sperry,  while  a  passenger  upon  the  defend- 
ants' street  railway  car,  delivered  to  thenl  as  common  carriers 
her  satchel,  which  was  her  reasonable  baggage,  to  be  conveyed 
on  said  car ;  that  the  defendants  accepted  the  same  for  said  pur- 
pose, and  took  charge  of  it  and  placed  it  on  such  part  of  the 
car  as  suited  their  convenience ;  and  that  they  so  carelessly  and 
negligently  conducted  in  taking  care  of  and  conveying  said  bag- 
gage that  through  their  negligence  and  carelessness  it  was  lost. 

The  trial  court  finds  that  the  evidence  showing  the  following 
facts  was  uncontradicted:  At  about  6  o'clock  in  the  afternoon 
of  October  20,  1904,  the  said  Lillian  M.  Sperry,  carrying  her 
infant  child,  entered  a  street  railway  car  of  the  defendant  the 
Connecticut  Railway  &  Lighting  Company  at  Milford  to  return 
to  her  home  in  New  Haven.  She  was  accompanied  to  the  car 
by  her  sister,  who  carried  the  plaintiff's  suit  case,  and  who,  im- 
mediately when  the  plaintiff  had  stepped  upon  the  car  platform 
and  had  turned  to  enter  the  car,  without  getting  onto  the  car 
herself,  and  without  saying  anything,  handed  the  suit  case  to 
the  conductor,  who  stood  upon  the  rear  platform.  There  were 
cross-seats  in  the  middle  of  the  car,  with  a  narrow  aisle  between 
them,  and  on  each  end  a  seat  on  each  side,  with  a  wider  aisle 
between  them.  When  the  plaintiff  entered  the  car,  she  took  one 
of  the  cross-seats  near  the  middle  of  the  car  on  the  left-hand 
side,  which  seat  was  only  wide  enough  for  herself  and  child,  and 
the  conductor,  on  receiving  ^the  suit  case,  placed  it  close  to  the 
forward  end  of  the  rear  side  seat  on  the  left-hand  side  of  the 
car,  and  against  the  first  cross-seat  on  that  side  of  the  car. 
No  one  said  anything  to  the  plaintiff  about  where  her  baggage 
was  placed,  or  requested  her  to  take  charge  of  it.  Once  during 
the  trip  the  plaintiff  looked  back  and  saw  her  suit  case  where  it 
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had  been  deposited  by  said  conductor.  This  conductor  some- 
times assisted  passengers  onto  the  cars  by  placing  their  bags 
or  parcels  in  the  cars.  The  car  was  operated  by  a  conductor 
and  a  motorman  in  the  employ  of  the  defendant  the  Connecticut 
Railway  &  Lighting  Company  to  a  point  near  Woodmont,  and 
from  that  point  to  New  Haven  by  the  conductor  and  motorman 
of  the  Con.^olidated  Railway  Company.  When  the  change  was 
made,  the  first  conductor  said  nothing  to  the  second  one  about 
the  suit  case,  and  the  attention  of  the  latter  was  in  no  way  called 
to  it  at  that  time.  Both  conductors  collected  fare  of  the  plaintiff 
it  different  points  on  the  road.  The  conductor  of  the  Consoli- 
dated Railway  Company,  shortly  after  taking  charge  of  said 
car,  observed  the  suit  case  standing  where  it  had  been  placed  by 
the  first  conductor,  and  also  noticed  an  Italian  of  ordinary  re* 
spectable  appearance  sittmg  on  the  side  seat  near  the  suit  case, 
and  saw  him  take  the  suit  cas^  with  him  when  he  left  the  car. 
When  the  car  reached  the  corner  of  Church  and  Chapel  streets, 
where  the  plaintiff  was  to  change  cars,  she  first  spoke  to  the 
conductor  about  her  suit  case,  and  asked  him  where  it  was.  The 
conductor  then  learned  for  the  first  time  that  it  was  hers.  '  He 
told  her  he  did  not  know  where  it  was,  but  that  a  man  had  just 
left  the  car,  taking  a  bag  with  him.  The  conductor  notified  the 
superintendent  of  the  loss,  and  personally  endeavored  by  tele^ 
phone  to  find  the  man  and  suit  case,  but  was  unable  to  do  so. 
Upon  the  direction  of  the  court  the  jury  rendered  a  verdict  in 
favor  of  the  defendants. 

To  have  entitled  the  plaintiff  to  a  verdict,  it  was  necessary 
that  there  should  have  been  sufficient  evidence  before  the  jury 
to  justify  them  in  finding  either  that  the  defendants,  or  one  of 
them,  had  accepted  the  baggage  under  a  contract,  express  or 
implied,  to  carry  and  deliver  it  as  common  carriers,  or  that  its 
loss  was  due  to  the  negligence  of  the  defendants,  or  one  of 
them.  There  was  no  evidence  whatever  of  any  express  contract 
concerning  the  carriage  of  the  suit  case,  nor  was  there  any  evi- 
dence of  facts  which  would  have  justified  an  implication  that 
the  defendants,  or  either  of  them,  agreed  to  transport  this  bag- 
g:age  as  common  carriers.  There  is  nothing  in  the  evidence  to 
indicate  that  these  defendants  ever  held  themselves  out  as  under- 
taking to  assume  the  care  and  control  of,  and  to  safely  deliver, 
the  baggage  of  the  passengers  upon  their  street  cars  at  any  street 
comer  at  which  they  might  wish  to  alight.  It  is  a  matter  of 
common  knowledge  that  electric  street  passenger  cars  are  never 
furnir.hed.  either  in  the  manner  in  which  they  are  constructed 
or  in  the  way  in  which  they  are  operated,  with  facilities  and 
means  to  enable  the  companies  themselves  to  take  into  their 
custody  and  control  the  baggage  of  passengers.  The  well-known 
facts  that  there  are  in  such  cars  no  places  for  the  separate  storage 
of  baggage  beyond  the  control  of  its  owners,  and  that  the  duties 
of  the  conductor  and  motorman,  who  are  the  only  agents  of  the 
company  upon  the  cars,  necessarily  prevent  them  from  taking 
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charge  of  baggage,  indicate  that  the  companies  do  not  assume 
control  of  such  baggage  as  passengers  may  bring  with  them  into 
such  cars.  When  the  carrier  does  not  take  full  possession  of 
the  baggage,  and  it  remains  under  the  control  of  the  passenger, 
the  former,  in  the  absence  of  special  agreement,  does  not  assume, 
the  common  carrier's  liability  of  an  insurer,  but  becomes  re> 
sponsible  only  when  it  is  shown  that  the  carrier  has  failed  to 
exercise  reasonable  care  to  protect  from  loss  or  injury  such  bag* 
gage  or  property  as  the  passenger  has  the  right  to  bring  with 
him  into  the  car.  Henderson  v,  Louisville,  etc.,  R.  Co.,  123  U. 
S.  61,  8  Sup.  Ct.  60,  31  L.  Ed.  92;  Kinsley  v.  Lake  Shore,  etc., 
R.  Co.,  125  Mass:  54,  28  Am.  Rep.  200;  Whicher  v.  Boston  & 
A.  R.  Co.,  176  Mass.  275,  57  N.  E.  601,  79  Am.  St.  Rep.  314; 
Carpenter  v.  New  York,  etc.,  R.  Co.,  124  N.  Y.  54,  26  N.  E. 
277,  11  L.  R.  A.  759,  21  Am.  St.  Rep.  644;  Voss  v.  Palace  Car 
Co.,  16  Ind.  App.  271,  43  N.  E:  20,  44  N.  E.  1010;  3  Amer.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  574-582;  6  Cyc.  661.  And  in  this 
state  street  railway  companies  may  make  reasonable  regulations 
concerning  the  kind  and  size  of  baggage  and  packages  which 
may  be  brought  into  cars  by  passengers.  Gen.  St.  1902,  §  3845. 
In  the  present  case  the  conductor  was  not  requested  to  take  the 
plaintiff's  suit  case  into  his  charge,  and  the  fact  that  he  took  it 
when  it  was  handed  to  him,  and  placed  it  in  the  car  within  the 
sight  and  control  of  the  plaintiff,  manifestly  for  the  purpose  of 
assisting  her,  would  not  justify  the  inference  that  he  assumed  the 
custody  of  it. 

But  the  principal  claim  of  the  plaintiff  is  that  the  court  should 
have  submitted  to  the  jury  the  question  whether  the  defendants 
exercised  reasonable  care  to  prevent  the  loss  of  the  suit  case. 
It  is  true  that  this  is  ordinarily  a  question  of  fact  for  the  jur>-; 
but,  as  in  this  case  the  evidence  was  clearly  insufficient  to  sus- 
tain a  verdict  for  the  plaintiff  upon  that  question,  the  court  com- 
mit'ted  no  error  in  not  submitting  it  to  the  decision  of  the  jury. 
There  was  no  evidence  of  any  breach  of  duty  upon  the  part  of 
either  defendant  or  its  employees.  There  was  nothing  for  the  » 
jury  to  pass  upon.  Giving  to  the  uncontradicted  evidence,  re- 
specting the  performance  by  the  defendants  of  their  duties, 
the  only  reasonable  interpretation  possible,  it  discloses  these 
facts :  The  first  conductor  to  assist  the  plaintiff  carried  her  suit 
case  into  the  car  when  it  was  handed  to  him  evidently  for  that 
purpose,  and  deposited  it  in  a  proper  place  where  the  plaintiff 
could,  and  in  fact  did,  see  it.  Nothing  was  said  or  done  which 
led  or  should  have  led  him  to  believe  that  it  was  thereafter  in- 
trusted to  his  care.  He  had  no  reason  to  think  the  plaintiff  could 
not  watch  it,  so  far  as  might  be  necessary,  or  that  there  was 
any  danger  of  its  being  stolen ;  and  there  was  no  apparent  reason 
why  he  should  have  notified  the  second  conductor  that  the  suit 
case  belonged  to  the  plaintiff.  When  the  second  conductor  ob- 
served the  suit  case,  he  saw  the  Italian  sitting  near  it,  and  there 
was  no  evidence  to  show  that  he  was  in  any  respect  negligent 
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in  supposing,  as  he  obviously  did,  that  the  Italian  had  a  right  to 
take  it  with  him  when  he  left  the  car. 

These  facts  are  clearly  insufficient  to  justify  a  finding  that  the 
plaintiff's  loss  was  occasioned  by  the  negligence  of  the  defend- 
ants, or  either  of  them.  , 

There  is  no  error.    The  other  Judges  concurred. 


Knudsen-Ferguson  Fruit  Co.  v,  Chicago,  St.  P.,  M.  &  O. 

Ry.  Co. 

(Circuit  Court  of  Appeals,   Seventh   Circuit,  October  2,  1906.) 

^  [149    Fed.    Rep.    973.] 

Payment  —  Right  to  Recover  —  Demand  Paid  without  Duress  or 
Objection. — A  consignee  of  a  shipment  of  fruit,  which,  after  the  same 
was  delivered  to  it  and  with  full  knowledge  of  the  facts,  paid  without 
objection  the  charges  of  the  carrier,  including  a  charge  for  icing  in 
transit,  in  addition  to  the  published  tariff  rate  for  carriage,  cannot 
thereafter  maintain  an  action  to  recover  back  the  amount  of  such 
icing  charge,  on  the  ground  that  it  was  illegally  exacted. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Wisconsin. 

To  review  the  judgment  of  the  Circuit  Court  in  an  action 
brought  by  plaintiflf  in  error  to  recover  $45,  claimed  to  have  been 
illegally  exacted  by  defendant  in  error  as  a  charge  for  icing  serv- 
ice rendered  in  connection  with  the  transportation  of  a  car  load 
of  peaches,  this  writ  was  prosecuted.  The  Michigan  Central, 
Chicago  &  Northwestern,  and  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Companies  operate  a  continuous  line  from  South 
Haven,  Mich.,  to  Duluth,  Minn.,  the  points  of  origin  and  desti- 
nation, respectively,  of  the  shipment  in  question.  As  required 
by  the  interstate  commerce  law,  these  three  companies  had  filed 
tariff  schedules  exhibiting  their  charges  for  the  transportation 
of  fruits  between  the  points  mentioned.  These  schedules  also 
stated  that  the  published  charges  for  transportation  did  not  in- 
elude  the  cost  of  icing  in  transit,  but  that  the  carrier  would  im- 
pose an  additional  charge  for  such  service.  When  the  peaches 
were  turned  over  to  the  initial  carrier,  that  company  received 
from  the  consignor.  Gill  &  Crary  Fruit  Company,  a  shipping 
order,  as  follows: 

"Shipping  Order  Michigan  Central  Railroad  Co. 

"Sept.  7,  1903 
"Gill  &  Crary  Fruit  Co.,  Ltd. 
"The   Michigan  Central  Railroad  Company  will  receive  and 
carry  the  property  marked,  consigned  and  destined  as  indicated 
below  to  the  said  destination,  if  on  its  road,  otherwise  will  deliver 
to  another  carrier  on  the  route  of  said  destination. 


4t 

4t 
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"It  is  mutually  agreed,  as  to  each  carrier  of  all  or  any  of  said 
property  over  all  or  any  portion  of  said  route  to  destination,  and 
as  to  each  party  at  any  time  interested  in  all  or  any  of  said 
property,  that  every  service  to  be  performed  hereunder  shall  be 
subject  to  all  the  conditions,  whether  printed  or  written,  herein 
contained,  both  on  the  face  and  on  the  back  hereof,  and  which 
are  hereby  agreed  to  by  the  shipper  and  by  him  accepted  for  him* 
self  and  his  assigns  as  just  and  reasonable. 

"Marks,  Consignees  Description  of  Weight  Subject 

and  destination.  Articles.  to  Correction. 

"Knudsen-Ferg^son        400  bushels  peaches 

Fruit  Co.  in  baskets  with  wood  taps.  20000  lb. 

"Duluth,  Minn.  S.  L.  &  C.  Gtd. 

Icing  $45.00. 
F.  G.  E.  16274         Re-ice  at  Chgo  and  St.  Paul. 
Via  C.  &  N.  W.  Gill  &  Crary  Fruit  Co.,  Ltd.  Consignor." 

The  shipment  reached  Duluth  and  was  delivered  by  defendant 
to  plaintiff  on  September  12,  1903.  On  the  22d  of  September 
the  defendant  presented  to  plaintiff  a  freight  bill,  .including  the 
item  of  $138.44,  which  amount  was  made  up  of  $93.44,  the  charge 
for  transporting  the  peaches  calculated  at  the  published  rate  for 
that  service,  and  $45  icing  charge.  The  plaintiff  paid  this  bill 
on  the  day  it  was  presented.  In  October  of  the  following  year 
the  plaintiff  instituted  suit  for  the  recovery  of  the  $45  and  at- 
torney's fees.  The  complaint  alleges  that  when  the  peaches 
reached  Duluth,  and  while  they  were  yet  in  the  possession  of  the 
carrier,  the  defendant  demanded  that  plaintiff  pay  the  amount 
of  the  icing  charge,  and  refused  to  deliver  the  shipment  until 
such  payment  was  made ;  that  the  charge  was  unlawful,  and  that 
plaintiff  was  obliged  to  pay  the  money  to  get  the  shipment  re- 
leased ;  in  other  words,  that  it  was  a  case  of  duress  of  goods. 

Roger  S.  Powell,  for  plaintiff  in  error. 
C.  D,  Severance,  for  defendant  in  error. 

Before  Baker  and  Seaman,  Circuit  Judges,  and  Landis,  Dis- 
trict Judge. 

Landis^  District  Judge,  having  stated  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

The  plaintiff's  theory  of  defendant's  liability  is  that  peaches, 
being  of  a  perishable  nature,  cannot  be  transported  in  safety  the 
distance  between  South  Haven  and  Duluth  (some  800  miles) 
without  refrigeration  in  transit;  that  the  law  imposes  upon  the 
carrier  the  duty  to  carry  safely ;  that  therefore,  when  the  carrier 
publishes  a  rate  for  the  transportation  of  such  perishable  com- 
modity, the  obligation  to  refrigerate  rests  upon  the  carrier  as 
an  inherent  essential  to  safe  transportation,  the  performance  of 
which  obligation,  as  contended  by  plaintiff,  gives  the  carrier  no 
right  to  impose  an  additional  charge  therefor.     This  would  be 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        SOS 

Knndaon-Fergttaon  Fruit  Co.  v.  Chicago,  etc,  Ry.  Co 

an  interesting  question,  were  it  before  us  for  examination;  but 
in  our  view  of  the  case,  the  plaintiff  having  paid  the  money  with 
full  knowledge  of  all. the  facts  and  after  the  goods  had  been 
turned  over  to  it  by  the  defendant  company;  we  are  precluded 
from  a  consideration  of  whether  or  not  the  carrier  has  a  right 
to  impose  a  charge  for  icing  service  in  addition  to  the  published 
rate  for  tiansportation. 

The  rule  is  that  a  party  may  not  recover  back  the  amount  of 
an  unlawful  demand,  when  he  has  voluntarily  paid  the  same  with 
full  knowledge  of  all  the  facts,  unless  the  payment  was  made 
**to  emancipate  the  person  or  property  from  an  actual  and  exist' 
ing  duress  imposed  by  the  party  to  whom  the  money  is  paid." 
Brumagin  v.  Tillinghast,  18  Cal.  265,  79  Am.  Dec.  176;  Balti- 
more V,  Lefferman,  4  Gill  (Md.)  425,  45  Am.  Dec.  145;  Lam- 
bom  V.  Commissioners,  97  U.  S.  181,  24  L.  Ed.  926.  On  the 
other  hand,  the  action  to  recover  back  may  be  maintained  "if 
the  payment  is  caused,  on  the  one  part, -by  an  illegal  demand, 
and  made,  on  the  other,  reluctantly  and  *  *  *  without  being 
able  to  regain  possession  of  the  property  except  by  submitting  to 
the  payment."  Maxwell  v,  Griswold,  10  How.  (U.  S.)  242,  13 
L.  Ed.  405. 

In  the  pending  cause,  as  seen  above,  the  carrier's  published 
tariff  schedules  notified  the  shipper  that  for  furnishing  ice  iu 
transit  a  charge  in  addition  to  the  published  rate  would  be  made, 
and  the  shipping  order  of  the  consignor  (who,  for  this  purpose, 
was  the  agent  of  the  plaintiff,  consignee)  specifically  included 
the  item  for  refrigeration  by  name  and  amount.  The  shipment 
was  delivered  to  the  plaintiff  September  12th,  and  10  days  there- 
after the  defendant  presented  its  bill,  which,  without  even  an 
expression  of  dissatisfaction,  the  plaintiff  paid.  Obviously,  there 
was  no  duress  of  goods. 

The  payment  having  been  deliberately  made  with  full  knowl- 
edge of  all  the  facts,  and  after  the  shipment  came  into  the  posses- 
sion of  the  consignee,  the  legality  of  the  icing  charge  is  not  before 
us  for  determination,  and  the  judgment  is  affirmed. 
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(Court  of  Errors  and  Appeals  of  New  Jersey,   March   4,  1907.) 

[65    Atl.    Rep.    1044.] 

Carriers — Loss  of  Goods — Limitation  of  Value* — Mere  knowledge 
by  a  shipper  that  a  carrier's  rates  are  based  upon  the  value  of  the 
Sfoods  shipped  will  not  lessen  the  liabilit3'  of  the  carrier  to  answer 
for  the  value  of  the  ^oods,  in  the  absence  of  the  shipper's  assent  to 
such  a  restriction. 

Same — Verdict. — Where  the  trial  jud^e  instructed  the  jury  that  the 
sole  question  for  their  determination  was  whether  plaintiff  knew  that 
defendant's  rates  depended  upon  the  value  of  the  goods — if  "Yes," 
the  verdict  should  only  be  for  $50,  if  "No,"  the  verdict  should  be  for 
$300,  the  value  of  the  Roods;  and  the  jury  rendered  a  verdict  for  the 
smaller  sum — held,  that  the  verdict  could  not  be  supported  as  against 
plaintiff  on  the  theory  that  he  has  voluntarily  accepted  as  a  contract 
a  bill  of  lading  stating  in  effect  that  the  value  of  the  goods  did  not 
exceed  $50;  it  being  disputable  under  the  evidence  whether  he  did 
assent,  to  such  contract,  and  this  question  not  having  been  submitted 
to  the  jury. 
■    Gummere,  C.  J.,  and  Reed,  Trenchard  and  Gray,  JJ.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  Norman  S.  Hayes  against  the  Adams  Express 
Company.  Judgment  for  plaintiff  (62  Atl.  284).  Defendant 
brings  error.    Affirmed. 

McCa/rter  &  English,  for  plaintiff  in  error. 

Samuel  Koestler  and  P.  H.  Gilhooley,  for  defendant  in  error. 

Pitney,  J.  Plaintiff  sued  in  a  district  court  to  recover  $300, 
the  alleged  value  of  a  drop  curtain  received  by  the  defendant 
from  him  for  carriage  from  the  city  of  Elizabeth,  in  this  state, 
:o  Syracuse,  in  the  state  of  New  York.  The  state  of  demand 
contains  two  counts,  one  of  which  relies  for  recovery  upon  the 
negligence  of  the  defendant  resulting  in  the  total  loss  of  the  drop 
curtaiii.  The  other  count  relies  upon  the  common-law  liability 
of  the  defendant  as  a  carrier  for  failure  to  deliver  the  curtain. 

Upon  the  trial  it  appeared  that,  when  the  curtain  was  ready 
for  shipment,  notice  to  this  effect  was  in  some  way  communicated 
to  the  local  office  of  the  defendant  company  in  Elizabeth,  and  that 
one  of  the  company's  drivers,  Bragga  by  name,  went  to  the  place 

*For  the  authorities  in  this  series  on  the  question  whether  the 
shipper's  mere  acceptance  of  a  contract  of  shipment  includes  his  as- 
sent to  its  printed  conditions,  see  foot-notes  appended  to  Gerry  v. 
.American  Exp.  Co.  (Me.),  21  R.  R.  R.  677,  44  Am.  &  Eng.  R.  Cas.. 
N.  S..  677;  foot-notes  appended  to  Carpenter  v.  Baltimore  &  O.  R. 
C(\  (Del.  Sup'r  Ct.),  20  R.  R.  R.  679,  43  Am.  &  Enj?.  R.  Cas.,  X.  S.. 
679. 
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of  business  of  the  plaintiff  to  get  it.  He  found  there  one  Dudley, 
an  employee  of  the  plaintiff,  and  from  him  received  the  curtain, 
and  to  him  gave  a  receipt  or  bill  of  lading  therefor.  There  was 
no  conversation  between  Dudley  and  Bragga  in  regard  to  the 
shipment,  nor  any  mention  of  the  value  of  the  goods  shipped. 
Dudley  received  the  receipt  without  objection,  but  did  not  pay 
the  shipping  charges,  nor  agree  with  Bragga  respecting  the 
amount  thereof.  The  paper  containing  in  print  certain  terms- 
and  conditions  to  which  the  shipper  was  therein  declared  to 
agree ;  and  among  them  was  one  to  the  effect  that  the  company's 
charge  was  based  upon  the  value  of  the  property,  which  must 
be  declared  by  the  shipper,  and  that,  if  no  value  of  the  goods 
was  declared,  the  value  was  agreed  to  be  no  more  than  $50. 
Later  in  the  same  day  the  plaintiff  (without  knowledge,  so  far 
as  appears,  of  the  receipt  given  by  Bragga  to  Dudley)  called 
at  the  office  of  the  express  company,  paid  the  charges  ($2),  and 
received  a  receipt  for  the  money.  Dudley  testified  that  the  re- 
ceipt given  to  him  by  Bragga  was  delivered  to  the  plaintiff  about 
10  days  later;  that  on  previous  occasions  he  had  frequently 
attended  to  the  shipment  of  goods  by  the  Adams  Express  Com- 
pany for  the  plaintiff,  and  had  personally  shipped  as  many  as 
30  or  40  packages  himself ;  that  in  every  case  a  receipt  had  been 
given  to  him  by  the  company's  driver  similar  to  that  which  had 
been  delivered  on  the  occasion  of  the  shipment  in  controversy; 
that  on  six  different  occasions  he  had  been  asked  by  the  driver 
to  state  the  value  of  the  goods,  and  had  informed  the  driver  of 
the  wagon  that  he  did  not  know  the  value,  and  had  nothing  to 
do  with  that  part  of  the  business;  that  Mr.  Hayes  always  at- 
tended to  the  payment  of  the  charges  at  the  express  company's 
office.  Plaintiff  himself  testified  that  Dudley  was  employed  by 
him  as  an  artist,  and  in  no  other  capacity,  and  had  never  been 
authorized  to  make  any  contract  in  connection  with  his  business, 
nor  instructed  to  ship  goods  by  express  under  limited  liability. 
Both  plaintiff  and  Dudley  testified  that  prior  to  the  shipment  in 
question  they  had  no  knowledge  that  the  charges  of  the  express 
company  were  based  upon  the  value  of  the  goods  to  be  shipped, 
nor  any  knowledge  of  the  terms  of  the  special  contract  embodied 
in  the  receipts  customarily  used  by  the  company.  There  was 
also  evidence  that  the  curtain  had  never  reached  destination,  and 
that  its  value  was  approximately  $300.  On  the  part  of  the  de- 
fense there  was  evidence  tending  to  show  that  plaintiff  knew  that 
the  company's  charges  were  customarily  based  upon  the  value 
of  the  goods  to  be  shipped,  that  a  stipulation  to  this 'effect  was 
customarily  embodied  in  the  receipts  or  bills  of  lading  delivered 
by  the  company  to  shippers,  and  signs  were  conspicuously  dis- 
played in  the  office  of  the  company  in  Elizabeth  reading  as  fol- 
lows: "Notice  to  Shippers.  Please  declare  the  value  of  your 
shipment."  "The  company's  charge  is  based  on  the  declared 
vahie."  In  this  state  of  the  proofs  the  trial  judge  instructed  the 
jury  that  the  only  controversy  was  whether  the  plaintiff  knew 


508        Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Hayes  v.  Adams  Express  Co 

that  the  defendant's  rates  depended  on  the  value  of  the  goods. 
If  he  did,  the  verdict  in  his  favor  should  be  for  $50  only;  but, 
if  he  had  no  reason  to  know  that  the  rate  depended  on  value, 
then  the  verdict  should  be  for  $300.  Under  these  instructions 
the  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for  $50,  and, 
upon  his  appeal  to  the  Supreme  Court,  the  consequent  judgment 
was  reversed,  and  the  cause  ordered  to  be  remitted  to  the  district 
court  for  a  new  trial. 

The  present  writ  of  error  brings  this  judgment  of  reversal 
under  review.  The  question  intended  to  be  raised  by  the  learned 
counsel  for  plaintiff  in  error  is  thus  stated  in  the  printed  argu- 
ment: "Is  a  shipper  who  knows  that  the  carrier's  rates  depend 
on  the  value  of  the  article  shipped,  and  who  voluntarily  accepts 
a  bill  of  lading  stating  that  the  value  does  not  exceed  a  given 
amount,  bound  by  the  terms  of  his  contract?"  It  will  be  per* 
ceived  at  once  that  if  a  shipper  does  give  his  voluntary  assent  to 
a  contract,  embodied  in  a  bill  of  lading,  importing  a  limitation 
of  liability  with  respect  to  the  value  of  the  goods  shipped,  it  is  of 
little  consequence  whether  he  have  notice  of  a  custom  on  the  part 
of  the  carrier  to  regulate  the  rates  in  accordance  with  the  value 
o\  the  goods. 

Counsel  for  the  plaintiff  in  error  do  not  dispute  the  general 
principle  laid  down  by  the  Supreme  Court  in  the  present  case, 
and  declared  by  this  court  in  Russell  v,  Erie  R.  R.  Co.,  70  N.  J. 
Law,  808,  59  Atl.  ISO,  67  L.  R.  A.  433,  that,  in  order  to  lessen 
the  responsibility  of  a  common  carrier,  it  must  appear  that  the 
shipper  assented  to  the  restriction,  and  that  mere  notice  to  him 
of  a  customary  practice  on  '-he  part  of  the  carrier  to  insist  upon 
such  restriction  will  not  bind  the  shipper.  The  argument  for 
reversal  rests  upon  the  insistment  that  in  the  present  case  the 
shipper  voluntarily  accepted  as  a  contract  a  bill  of  lading  stating 
in  effect  that  the  value  of  the  goods  did  not  exceed  $50,  and  is 
therefore  bound  by  that  limitation.  But  the  practical  difficulty 
is  that  while,  as  pointed  out  in  the  opinion  of  the  Supreme  Court, 
there  was  evidence  from  which  the  jury  might  have  inferred  that 
plaintiff  knew  and  assented  to  the  limitation  of  value  as  set  forth 
in  the  bill  of  lading,  the  evidence  upon  this  point  was  disputed, 
and  the  question  was  not  at  all  submitted  to  the  jury's  determina- 
tion. Whether  Dudley  accepted  the  bill  of  lading  as  a  contract 
limiting  the  common-law  liability  of  the  defendant  was  in  dispute. 
Whether  he  had  actual,  or  even  apparent,  authority  to  bind  the 
plaintiff  by  such  a  limitation  was  disputed;  and  with  such  suc- 
cess that  the  trial  judge  instructed  the  jury  that  Dudley  was  not 
shown  to  have  had  any  authority  to  make  special  terms.  And, 
finally,  whether,  if  Dudley  did  assume  without  authority  to  make 
special  terms,  the'plaintiff  with  knowledge  of  the  facts  ratified 
his  action  in  the  matter,  was  in  dispute.  It  is  therefore  impossible 
to  sustain  the  judgment  of  the  district  court  upon  the  theory  that 
the  jury  found  that  the  plaintiff  had  voluntarily  accepted  the  bill 
of  lading  in  question  as  a  contract  binding  him  to  a  limitation 


Vot.  23  R  R  R— Voi,  46  Am  &  Eng  R  Cas,  N  S       509 

Hayes  v.  Adams  Express  Co 

of  the  carrier's  liability  with  respect  to  the  value  of  the  goods. 
No  verdict  has  been  rendered  against  the  plaintiff  on  such  an 
issue;  it  being  excluded  from  the  jury's  consideration  by  the 
instruction  of  the  trial  judge  that  the  only  question  for  deter- 
mination was  whether  the  plaintiff  knew  that  defendant's  rates 
depended  upon  the  value  of  the  goods — if  "Yes,"  the  verdict 
should  be  for  only  $50;  if  "No,"  the  verdict  should  be  for  $300. 
For  all  that  appears,  the  verdict  against  the  plaintiff  upon  the 
.  question  of  damages  may  have  been  based  upon  his  mere  knowl- 
edge of  the  placards  displayed  in  the  company's  local  office,  read- 
ing; "Notice  to  Shippers.  Please  declare  the  value  of  your  ship- 
ment." "The  company's  charge  is  based  on  the  declared  value." 
In  Fielders  v.  New  Jersey  Street  Railway  Co.,  67  N.  J.  Law,  76, 
68  N.  J.  Law,  343,  50  Atl.  533,  S3  Atl.  404,  54  Atl.  822,  59  L. 
R.  A.  455,  96  Am.  St.  Rep.  552,  plaintiff  was  injured  through  a 
defect  in  a  street  pavement  shortly  after  she  had  alighted  from 
defendant's  street  car.  In  the  trial  court  she  sought  to  charge 
the  defendant  with  negligence  (a)  with  respect  to  the  duty  owing 
to  her  as  a  passenger,  in  that  she  had  been  permitted  to  alight 
at  a  dangerous  place ;  (b)  with  respect  to  the  duty  owing  to  her 
as  a  traveler  upon  the  street,  in  that  the  defendant  had  failed 
to  repair  the  defect  in  the  pavement.  The  trial  court  excluded 
from  the  jury's  consideration  the  first  of  these  two  questions,  on 
the  ground  that  the  evidence  showed  that  at  the  time  of  her 
injury  the  plaintiff  was  no  longer  in  the  position  of  a  passenger 
but  was  a  mere  traveler  upon  the  street.  The  Supreme  Court, 
on  review,  sustained  the  judgment  in  plaintiff's  favor  on  the 
ground  (in  part,  at  least)  of  her  rights  as  a  car  passenger.  But 
this  court  reversed,  holding  that,  as  no  verdict  had  been  rendered 
against  the  defendant  for  neglect  of  any  duty  that  it  owed  to  the 
defendant  as  a  passenger,  the  judgment  could  not  be  sustained 
on  the  theory  that  the  evidence  would  have  warranted  such  a 
verdict.  If  the  present  record  had  disclosed  a  special  verdict 
finding  that  the  plaintiff  made  the  shipment  with  notice  of  de- 
fendant's general  practice  to  base  their  charges  upon  declared 
values,  it  would  not  be  seriously  contended  that  this  verdict  would 
justify  a  judgment  adverse  to  the  plaintiff  upon  the  question  of 
damages.  Neither  would  it  afford  a  basis  for  limiting  the  dam- 
ages to  precisely  $50  rather  than  to  any  other  specific  sum. 

Having  come  to  the  conclusion  that  the  judgment  of  the  Su- 
preme Court  awarding  a  venire  de  novo  must  be  affirmed,  it  be- 
comes unnecessary  to  consider  the  contention  of  the  defendant 
in  error  (plaintiff  below)  to  the  effect  that  there  was  evidence 
in  the  trial  court  tending  to  show  that  the  goods  in  question  were 
lost  by  the  negligence  of  the  carrier,  and  justifying  a  verdict  for 
the  plaintiff  to  the  full  value  of  the  goods  on  the  ground  that  the 
limitation  of  liability  with  respect  to  value  does  not  extend  to 
losses  due  to  the  carrier's  negligence.  In  Russell  v,  Erie  R.  R. 
Co..  70  N.  J.  Law,  808,  59  Atl.  150,  67  L.  R.  A.  433,  the  limita- 
tion of  the  carrier's  liability  by  a  special  contract  was  not  ex- 
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tended  to  apply  to  losses  resulting  from  the  carrier's  negligence. 
And  in  Paul  v,  Penna.  R.  R.  Co.,  70  N.  J.  Law,  442,  57  Atl.  139, 
our  Supreme  Court  held  that  a  carrier  cannot  by  special  contract 
secure  exemption  from  the  consequences  of  its  own  negligence. 
In  the  present  case  the  delivery  of  the  goods  to  the  carrier  and 
the  failure  to  deliver  them  at  destination  appear  to  have  been  un- 
disputed  at  the  trial.  It  is  contended  that  this  state  of  facts  raises 
a  presumption  of  negligence  on  the  part  of  the  carrier,  and  im- 
poses upon  it  the  burden  of  showing  the  contrary.  Jackson  v. 
McDonald,  70  N.  J.  Law,  594,  57  Atl.  126 ;  3  Am.  &  Eng.  Encyc. 
Law  (2d  Ed.)  750;  6  Encyc.  Prac.  &  Proc.  p.  523;  5  Thomp. 
Neg.  §  6600.  Any  expression  of  our  view  upon  this  point  should 
be  reserved  until  the  occasion  requires  it. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

GuMMERE,  C.  J.,  and  Reed,  Trenchard,  and  Gray,  JJ.,  dis- 
sent. 


State  v,  Omaha  Ei,Evator  Co.  et  al. 

(Supreme   Court   of   Nebraska,   Dec.   21,   1906.) 
[110  N.  W.  Rep.  874.] 

Depositions — Notice  of  Taking — Necessity. — Depositions  cannot  be 
used  as  evidence  against  parties  who  were  not  notified  of  the  time 
and  place  of  taking  the  same,  and  did  not  participate  therein. 

Monopolies — Combination  of  Corporations — Injunction — Forfeiture 
of  Corporate  Charter. — In  an  action  under  the  statute  commonly 
called  the  "Junkin  Act"  (Laws  1905,  p.  636,  c.  162)  to  obtain  an  in- 
junction restraining  violations  of  the  act,  the  court  is  not  authorized, 
in  the  first  instance,  to  declare  a  forfeiture  of  the  charters  of  cor- 
porations found  to  have  violated  the  act. 

Commerce — Interstate — Control  by  State  Court.* — The  allowance 
by  railroad  companies  of  certain  charges  as  elevator  charges  to  termi- 
nal elevators  on  shipments  of  grain  from  points  in  this  state  to 
points  without  the  state  is  an  incident  of  interstate  commerce,  and 
this  court  has  no  jurisdiction  to  limit  or  control  the  same. 

Reference — Report  of  Referee — Recommittal. — Upon  the  filing  of 
the  report  of  a  referee  in  an  action  brought  originally  in  this  court 
there  is  no  doubt  that  the  court  in  its  discretion  might,  upon  motion 
of  one  of  the  parties,  recommit  the  matter  to  the  referee  to  take 

♦For  the  authorities  in  this  series  on  the  question  whether  or  not 
a  carrier  was  engaged  in  interstate  commerce  on  a  particular  occa- 
sion, see  foot-note  appended  to  Portej  v.  St.  Louis  Southwestern  Ry. 
Co.  (Ark.),  21  R.  R.  R.  296,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  296. 

For  the  authorities  in  this  series  on  the  subject  of  state  interfer- 
ence with  interstate  commerce,  see  foot-notes  appended  to  Wells- 
Fargo  Express  Co.  v.  State  (Ark.),  21  R.  R.  R.  471,  44  Am.  &  Eng. 
R.  Cas.,  N.  S.,  471;  foot-notes  appended  to  American  Express  Co.  v. 
Southern  Indiana  Express  Co.  (Ind.),  21  R.  R.  R.  425,  44  Am.  &  Eng. 
*R.  Cas.,  N.  S.,  425;  McGuire  v.  Chicago,  etc.,  R.  Co.  (Iowa),  21  R. 
R.  R.  390.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  390. 
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additional  evidence  and  report  thereon.  But  when  there  has  been 
a  fair  hearinj?  before  the  referee,  and  there  is  no  evidence  of  acci- 
dent or  surprise  preventiuR  a  full  investigation  of  the  facts,  nor  that 
further  evidence  can  be  furnished  that  might  probably  change  the 
result  reached  by  the  referee,  such  motion  will  be  denied. 

Same — Setting  Aside  Report. — The  report  of  a  referee  will  not  be 
set  aside  because  it  appears  that  he  has  given  more  weight  to  certain 
evidence  tending  to  support  his  report  than  the  facts,  as  shown  by 
the  whole  record,  will  warrant.  If  the  evidence  considered  together 
supports  his  findings,  it  is  sufficient. 

Monopolies — Remedies  to  Prevent — Injimction. — For  several  years 
prior  to  the  time  the  act  of  1905  took  effect,  the  defendants  had  been 
engaged,  through  the  means  of  an  association  which  they  had  formed 
for  that  purpose,  in  a  systematic  course  of  conduct  made  unlawful 
that  act.  In  forming  that  association,  and  becoming  members  thereof, 
they  had  agreed  to  continue  to  promote  its  objects  until  they  severed 
their  relations  with  it.  In  the  absence  of  evidence  showing  affirma- 
tively that  th€iy  had  taken  the  necessary  steps  to  sever  their  connec- 
tion with  the  association  before  or  at  the  time  the  act  took  effect, 
the  presumption  will  obtain  against  them  that  this  action,  brought 
soon  after  the  act  took  effect  to  enjoin  a  continuation  of  the  asso- 
ciation and  restrain  the  defendants  from  carrying  out  its  purposes, 
was  necessary  and  proper  for  the  enforcement  of  the  act. 

(Syllabus  by  the  Court.) 

Petition  by  the  state  against  the  Omaha  Elevator  Company 
and  another.    Heard  on  exceptions  to  report  of  referee. 

Norris  Brown,  J,  J,  Sullivan,  and  Jefferis  &  Howell,  for  the 
State. 

Kennedy  &  Learned,  Hall,  Woods  &  Pound,  Smyth  & 
Smyth,  Courtright  &  Sidner,  Strode  &  Strode,  W,  C. 
Walton,  F.  A.  Brogan,  O.  B.  Polk,  I.  H.  Congdon,  A.  A. 
Welch,  D.  O.  Dwyer,  L-  S.  Hastings,  John  C.  Watson,  Clark 
O'Hanlon,  Brome  &  Burnett,  and  McDonald  &  Woodland,  for 
defendants. 

Sedgwick,  C.  J.  In  overruling^  the  general  demurrer  to  the 
petition  the  nature  of  the  case  as  disclosed  in  the  petition  was 
stated,  and  the  various  statutes  against  the  illegal  agreements 
and  combinations  in  restraint  of  trade  were  discussed.  106  N. 
W.  979.  Subsequently  the  issues  were  formed,  and  Hon.  L.  M. 
Pemberton  was  appointed  referee  to  take  the* evidence,  and  re- 
port his  findings  of  fact  and  conclusions  of  law.  This  duty  was 
performed  by  the  referee,  and  a  comprehensive  report  was  filed. 
Exceptions  to  this  report  were  filed  by  the  state,  and  also  by  va- 
rious  defendants. 

The  referee's  findings  of  fact  upon  the  main  issues  are  as  fol' 
lows : 

"Some  time  prior  to  the  year  1899  an  association  known  as 
the  'Nebraska  Grain  Dealers'  Association'  was  organized  in  this 


512       Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

State  V,  Omaha  Elevator  Co 

State,  which  adopted  a  constitution  and  by-laws  under  which  it 
operated.     Its  officers  consisted  of  a  president,  vice  president, 
secretary,  treasurer,  and  a  governing  board,  consisting  of  the 
president,  secretary,  and  three  other  members  of  the  association. 
(2)  The  object  of  such  association,  as  expressed  in  the  preamble 
of  its  constitution,  was  the  advancement  and  protection  of  the 
common  interests  of  those  regularly  engaged  in  the  grain  busi- 
ness, the  formulation  of  rules  for  the  transaction  of  business, 
and  the  promotion  of  friendly  relations  among  legitimate  grain 
men  of  the  state.     (3)  According  to  the  constitution,  *any  per- 
son, firm  or  corporation  conducting  a  reputable,  regular,   and 
continuous   business   of   buying   and  selling   grain,  and   having 
proper  facilities  for  handling  same,  may  be  admitted  to  member- 
ship in  this  association/.   And  *any  regular  grain  receiver,  track 
buyer,  terminal  elevator,  or  commission  merchant  who  conducts 
a  reputable  business,  and  confines  their  business  to  the  regular 
elevator  operators,  shall  be  eligible  to  membership  on  the  pay- 
ment  of   regular  fees  and  shall  be   rated   as  the   owner  of  one 
elevator.'    And  no  person,  firm,  or  corporation  could  be  admitted 
to  membership  unless  he  or  it  should  receive  the  unanimous  ap- 
proval of  the  governing  board,  subject  to"  the  approval  of  the  as- 
sociation,   and   should   subscribe   the   constitution   and  by-laws. 
(4)  It  was  made  the  duty  of  the  governing  board  to  look  after 
the  interest  of  the  association  between  all  meetings,  to  follow 
the  general  policy  outlined  by  the  meetings,  transact  the  neces- 
sary business  of  the  association,  investigate  all  complaints  that 
might  come  before  them,  and  work  for  their  adjustment,  act  as 
a  board  of  appeals  and  arbitration,  and  have  all  powers  delegated 
to  them  by  the  constitution  and  by-laws.     (5)  It  was  provided 
that  each  member  of  the  association  should  be  governed  in  all 
matters  pertaining  to  the  association  by  the  governing  board,  and 
a  failure  to  obey  the  orders  of  the  governing  board  subjected 
him  to  a  fine  not  to  exceed  his  membership  fee,  or  expulsion,  as 
the  governing  board  should  decide,  subject  to  appeal  to  the  as- 
sociation.    (6)  It  was  provided  in  the  by-laws  that  no  person 
should  be  allowed  at  any  meeting  of  the  association,  or  -gDvem- 
ing  board,  unless  a  member  in  good  standing,  except  as  a  witness 
in  case  of  trial.     (7)  According  to  the  evidence  introduced  by 
the  state  (there  was  no  evidence  introduced  by  the  defendants), 
the  main  objects  of  said  association  were  to  fix,  regulate,  and 
control  the  prices  of  grain  in  this  state;  to  put  an  end  to  com- 
petition in  the  grain  business;  and  to  drive  out  of  business  all 
irregular  and  independent  dealers  in  grain.     (8)   There  were 
about  1,200  grain  dealers,  all  told,  in  the  state  on  April  1,  1905, 
of  whom  about  770  belonged  to  said  Nebraska  Grain  Dealers* 
Association,  and  about  200  more  were  in  sympathy  with  such 
association.     (9)  To  accomplish  the  objects  of  said  association 
as  above  set  forth,  various  expedients  were  resorted  to  by  it, 
some  of  which  were  as  follows:   (a)  A  price  committee,  consist- 
ing of  persons  chosen  from  five  of  the  leading  corporation  mem- 
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bers  of  said  association,  was  formed,  whose  business  it  was  to 
fix  the  prices  which  should  be  paid  for  grain  by  the  various 
members  of  said  association  throughout  the  state,  and  the  other 
regular  dealers  who  worked  in  harmony  with  said  association. 
All  such  members  and  persons  were  notified  by  card  what  such 
prices  were,  and  as  members  of  such  association  and  reguljir 
dealers  they  were  expected  and  required  to  fix  their  bids  for 
grain  on  the  basis  of  the  prices  sent  to  them  on  the  cards,  and 
they  were  not  to  pay  any  more  for  grain  than  any  other  regular 
dealers  in  the  same  locality.  For  the  purpose  of  facilitating  the 
business,  the  state  was  divided  into  13  districts,  and  it  was  the 
duty  of  some  members  of  the  association,  selected  for  that  pur- 
pose on  account  of  his  or  its  superior  location  and  facilities  for 
that  purpose,  to  send  cards  to  all  the  regular  dealers  in  his  dis- 
trict. The  prices  were  changed  as  often  as  the  fluctuations  of 
the  market  made  it  necessary;  sometimes  every  day  and  some- 
times less  often.  The  new  prices  always  went  into  effect  on  the 
morning  of  the  day  succeeding  the  issuance  of  the  cards  and 
never  on  the  same  day.  In  said  manner  and  by  said  method  uni- 
formity of  prices  was  maintained  amongst  the  members  of  said 
association  and  other  regular  dealers  over  the  state.  Regular 
dealers  were  those  who  were  in  harmony  with  the  purpose  and 
objects  of  said  association,  (b)  In  a  town  where  there  were 
two  grain  dealers,  one  or  both  of  whom  were  'irregular,'  and  re- 
fused to  abide  by  the  prices  sent  out  on  cards  as  aforesaid,  the 
association  resorted  to  various  methods  to  force  such  dealer  or 
dealers  to  become  'regular.'  The  committee  of  the  association, 
or  some  one  appointed  by  it  for  that  purpose,  would  send  some 
person  or  persons  to  visit  such  irregular  dealers,  whose  business 
it  was  to  prevail  upon  such  dealers  to  agree  to  abide  by  the  prices 
fixed  as  aforesaid,  and  also  to  agree  upon  a  division  of  the  grain 
marketed  at  said  station  between  them,  so  that  there  would  be 
no  competition  between  them  in  the  purchase  of  such  grain.  In 
this  the  person  or  persons  so  sent  out  were  generally  successful. 
If  a  dealer  at  any  point  persisted  in  being  'irregular,'  he  was 
summarily  dealt  with  according  to  circumstances.  If  weak 
financially,  prices  would  be  raised  on  him  so  that  he  could  not 
make  any  money,  and  he  would  be  forced  to  surrender  or  get 
out  of  business.  If  he  was  strong  financially,  so  as  to  make  such 
a  proceeding  as  that  just  named  unprofitable  for  the  association, 
the  bidders  in  the  market  where  he  sold  would  be  prevailed  upon 
to  bid  him  less  than  the  market  price  for  his  grain,  so  that  he 
couM  not  Fell  for  as  much  as  the  regular  dealers.  By  such  means 
the  'irregular'  dealers  were  generally  either  driven  out  of  the 
business  or  forced  to  become  'regular.'  (c)  The  association  also 
made  it  a  part  of  its  business  to  look  after  legislation  in  order 
to  prevent  any  laws  from  being  passed  which  were  unfavorable 
to  the  interests  of  the  'regular*  dealers.  The  testimony  shows 
that  during  the  1903  session  of  the  Legislature  several  thousand 
dollars  were  spent  by  the  association  through  its  agents  in  trying 

23  R  R  R— 33 


514        Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

State  V.  Omaha  Elevator  Co 

to  prevent  unfavorable  legislation,  (d)  The  farmers'  grain  and 
elevator  companies  were  the  especial  aversion  of  the  Nebraska 
Grain  Dealers*  Association,  and  the  latter  exerted  themselves 
greatly  to  prevent  the  former  from  getting  into,  and  doing  busi- 
ness, in  this  state.  The  railroad  companies  were  labored  with 
to  induce  them  to  refuse  sites  for  elevators  to  be  put  up  by  farm- 
ers* elevator  companies.  The  members  of  the  association  and 
other  regular  dealers  refused  to  deal  with  farmers  who  shipped 
their  own  grain,  or  with  the  farmers'  elevator  companies,  and 
also  with  any  person  who  would  deal  with  such  irregular  dealers. 
(10)  The  evidence  shows  that,  by  such  means  as  the  foregoing 
and  other  means  not  herein  mentioned,  the  said  Nebraska  Grain 
Dealers'  Association  attempted  to,  and  did  in  a  large  measure, 
fix  and  control  the  prices  paid  for  grain  throughout  this  state, 
prevented  competition  in  the  grain  business,  and  largely  monopo- 
lized the  grain  business  in  this  state.  (11)  The  evidence  also 
shows  that  all  of  the  defendants  except  the  Holmquist  Grain  & 
■Lumber  Company  and  William  S.  Banning,  who  had  no  notice 
of  the  taking  of  the  depositions  in  relation  to  the  foregoing 
matters,  were  members  of  said  grain  dealers'  association  or  regu- 
lar dealers  working  in  harmony  therewith,  and  most  of  the  de- 
fendants were  active  members  in  carrying  out  the  purposes  and 
objects  of  said  association.  (12)  I  also  find  from  the  evidence 
that  said  Nebraska  Grain  Dealers'  Association  was  in  existence 
and  engaged  in  carrying  out  the  objects  mentioned  and  de- 
scribed at  the  time  of  &e  commencement  of  this  action,  and 
that  said  defendants,  mentioned  in  the  last  paragraph,  were  then 
members  of  said  association  giving  it  their  aid  and  assistance'* 

The  conclusions  of  law  are  stated  by  the  referee  in  these 
words :  "On  the  whole  case,  I  conclude  as  a  matter  of  law  that 
the  plaintiff  is  entitled  to  have  the  temporary  injunction  or  re- 
straining order  granted  herein  made  perpetual^  except  in  so  far 
as  it  restrains  the  defendants  from  soliciting  or  receiving  rebates 
from  any  railway  company.  This  exception  is  made  for  the 
reason  that  the  evidence  does  not  show  that  the  defendants,  or 
either  of  them,  were  soliciting  or  receiving  a  rebate  from  any 
railroad  company,  or  threatening  to  do  so.  Such  decree  should 
apply  to  all  the  defendants  except  the  Holmquist  Grain  &  Lum- 
ber Company  and  William  B.  Banning,  who  had  no  notice  of  the 
taking  of  the  depositions,  which  were  taken  on  the  question  of 
a  combination  and  conspiracy  in  restraint  of  trade,  and  are 
therefore  not  bound  by  the  evidence  contained  in  said  deposi- 
tions. As  to  them,  this  action  should  be  dismissed  without  preju- 
dice." 

1.  The  first  exception  to  the  report  of  the  referee  on  the  part 
of  the  state  is  as  follows.  "Excepts  to  the  conclusion  of  law  that 
the  case  should  be  dismissed  as  to  the  Holmquist  Grain  &  Lum- 
ber Company  and  W.  B.  Banning."  These  defendants  filed  with 
the  referee  objections  to  the  depositions  so  taken,  and,  of  course, 
the  depositions  should  have  been  suppressed  as  to  those  defend- 
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ants  who  were  not  notified  of  the  time  and  place  of  taking  the 
same,  and  did  not  participate  therein.  This  exception  should 
therefore  be  overruled.  The  same  objection  was  made  by  the 
Peavey  Elevator  Company,  American  Grain  Company,  Atlas  Ele- 
vator Company,  Anchor  Grain  Company,  and  Spelts  Grain  Com- 
pany. The  defendants  John  T.  Evans  and  the  Evans  Grain  Com- 
pany did  not  participate  in  the  taking  of  the  depositions  of  the 
witnesses  Overton,  Worral,  and  Peavey,  and  had  no  notice  that 
the  same  would  be  taken.  These'  were  very  important  witnesses 
for  the  state.  The  evidence  should  not  be  used  against  these 
defendants,  and  without  it  the  evidence  of  the  state  is  insufficient. 

2.  The  second  exception  of  the  state  to  the  report  of  the 
referee  is:  "Excepts  to  the  conclusion  of  law  that  the  plaintiff 
is  not  entitled  on  the  facts  found  by  the  referee  to  a  forfeiture  of 
the  corporate  franchises  of  the  defendant  corporation.'*  Pro- 
vision  for  forfeiture  of  corporate  franchises  of  corporations  vio- 
lating the  laws  against  illegal  agreements  and  combinations  in 
restraint  of  trade  were  enacted  in  the  act  of  1897,  known  as 
the  "Gondring  Act."  In  our  opinion  upon  the  demurrer  it  was 
said:  "It  is  maintained  by  the  defendants  that  the  1905  act  re- 
pealed in  toto  the  Gondrihg  act  of  1897.  With  this  contention 
we  agree,  except  that  we  are  of  the  opinion  that  the  first  section 
thereof  still  stands,  and  may  be  used  to  define  and  interpret  the 
later  act  as  to  what  constitutes  a  'trust.' "    106  N.  W.  984. 

The  discussion  of  this  propostion  by  the  referee  in  his  report 
is  worthy  of  repetition  here.    He  says : 

"The  first  important  question  to  determine  is  under  what  law 
or  statute  this  proceeding  is  brought.  The  state  contends  that  it 
is  brought  and  is  maintainable  under  the  act  of  1897,  known  as 
the  *Gondring  Act,'  as  well  as  under  the  act  of  1905,  known  as 
the  'Jtinkin  Act,*  and  that  under  the  former  act  it  is  entitled  to 
have  a  forfeiture  of  the  franchises  of  the  defendant  corporations 
declared.  The  defendant's  contend  tbat  the  action  can  only  be 
maintained,  if  at  all,  under  the  Junkin  act,  and  that  under  it  no 
forfeiture  of  the  franchises  can  be  declared.  In  view  of  the 
findings  of  fact  hereinafter  made,  it  becomes  important  to  de- 
termine this  question.  The  Gondring  act  provides  that  any  cor- 
poration organized  under  a  law  of  this  state  which  violates  any 
of  the  provisions  of  said  act  shall  thereby  forfeit  its  character 
and  franchise,  and  its  corporate  existence  shall  thereby  cease  and 
determine.  This  is  a  drastic  provision,  and  leaves  no  discretion 
in  the  courts.  The  Junkin  act  provides  'that  any  corporation  that 
shall  have  been  twice  adjudged  to  have  violated  the  -provisions 
of  said  act  by  the  final  judgment  of  any  court  having  competent 
jurisdiction  of  the  question,  in  any  civil  suit  or  proceeding  in 
which  said  corporation  shall  have  been  a  party,  who  shall  there- 
after violate  this  act  shall  no  longer  be  allowed  to  engage  in 
business  in  this  state;  provided,  that  such  prohibition  shall  only 
be  enforced  after  said  corporation  shall  have  been  enjoined 
against  further  engaging  in  said  business  on  an  information  or 
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suit  brought  in  a  court  of  competent  jurisdiction  by  the  Attorney 
General  in  behalf  of  this  state/  And  even  then,  if  the  Attorney 
General  or  the  court  should  deem  that  the  interruption  of  the 
business  of  such  corporation  would  cause  serioub  public  loss  or 
inconvenience,  a  limited  or  conditional  decree  to  take  effect  at 
a  future  day  may  be  entered  by  the  court.  In  this  respect  the 
Junkin  act  is  much  milder  and  more  favorable  to  offending  cor- 
porations than  the  Gondring  act.  It  is  perfectly  plain  that  in 
this  respect  the  Junkin  act,  being  the  later  act,  repeals  the  Gond- 
ring act,  because  both  acts  could  not  be  in  effect  at  the  same  time 
in  relation  to  the  same  offense.  The  one  would  nullify  the  other. 
And  this  court  has  held  in  this  case,  as  I  understand  it,  that  the 
Junkin  act  repeals  all  of  the  Gondring  act  except  the  first  sec- 
tion, which  merely  defines  what  a  trust  is.  But  the  state  con- 
tends that,  notwithstanding  the  Junkin  act  may  repeal  the  Gond- 
ring act  as  to  future  offenses,  yet  by  virtue  of  section  2  of 
chapter  88  of  the  Compiled  Statutes  of  1903  there  is  a  saving  of 
all  causes  of  action  which  had  accrued  under  the  Gondring  act 
before  the  Junkin  act  went  into  effect,  and  that,  therefore,  the 
Gondring  act  applies  to  all  offensive  acts  charged  in  the  petition 
which  arose  prior  to  July  1,  1905,  when  the  Junkin  act  went 
into  effect.  Section  2  of  chapter  88,  above  referred  to,  provides 
*that  whenever  a  statute  shall  be  repealed  such  repeal  shall  in  no 
manner  affect  pending  actions,  nor  causes  of  action  not  in  suit 
that  accrued  prior  to  any  such  repeal,  except  as  may  be  provided 
in  such  repealing  statute.'  Section  6966,  Cobbey's  Ann.  St. 
1903.  The  question  is:  Does  this  saving  statute  continue  the 
Gondring  act  in  force  as  to  all  acts  committed  in  violation  of  it 
prior  to  its  repeal  ?  In  reference  to  said  saving  statute  this  court, 
in  Kleckner  v.  Turk,  45  Neb.  196,  63  N.  W.  469,  quoting  from 
Sutherland  on  Statutory  Construction,  says:  *The  Legislature 
have  power  to  pass  a  general  saving  statute  which  shall  have 
the  force  and  effect  to  save  rights  and  remedies,  except  where 
the  repealing  statute  itself  shows  that  it  was  not  the  intention 
of  the  Legislature  that  such  rights  and  remedies  should  be  saved.* 
So  that,  after  all,  it  is  a  question  of  what  the  Legislature  intended 
in  each  case  that  determines  the  matter. 

"The  question,  then,  is :  Did  the  Legislature  intend,  in  enact- 
ing the  Jumkin  bill,  that  all  corporations  which  had  prior  to 
July  1,  1905,  been  in  a  combination  or  conspiracy  to  restrain  trade 
or  control  prices,  should  be  utterly  destroyed,  while  corpora- 
tions guilty  of  exactly  the  same  offenses  after  July  1st  should 
merely  be  enjoined  from  their  evil  practices,  but  otherwise  be 
permitted  to  continue  in  thier  legitimate  business  undisturbed? 
Did  the  Legislature  intend  that  one  set  of  corporations  should 
suffer  utter  extinction  for  doing  what  other  corporations  should 
be  merely  restrained  from  doing  if  the  court  in  its  judgment 
thought  that  the  proper  thing  to  do?  It  would  not  seem  that 
the  Legislature  intended  to  discriminate  so  greatly  against  one 
offender  and  in  favor  of  another  guilty  of  exactly  the  same  of- 
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fense.  It  would  rather  seem  that  the  Legislature,  in  enacting 
the  Junkin  bill,  intended  to  adopt  and  pursue  a  radically  different 
course  toward  such  offenders  from  that  provided  in  the  Gond- 
rin^  act;  and  there  is  no  reason  to  suppose  that  it  intended  to 
make  so  great  a  discrimination  between  those  who  offended  prior 
to  a  certain  date  and  those  who  offended  subsequently  to  such 
time.  If  it  had  intended  to  make  such  a  distinction,  it  would  have 
given  some  intimation  of  it  in  the  new  act  itself.  The  mere  fact 
that  the  Junkin  act  only  provides  for  the  punishment  of  those 
who  violate  its  terms  cannot  be  conclusive  that  the  intention  was 
to  punish  those  who  had  already  offended  under  the  Gondring 
act;  for,  if  the  Junkin  act  had  attempted  to  provide  for  the 
punishment  of  those  who  had  offended  before  it  took  effect,  it 
would,  in  that  respect,  have  been  an  ex  post  facto  law.  When 
the  Gondring  act  expired,  the  prosecution  of  all  illegal  acts  com- 
mitted under  it  prior  to  the  last  year  were  barred  by  the  statute 
of  limitations  in  any  event;  and  the  Legislature,  no  doubt, 
thought  that,  as  no  effective  suits  for  the  forfeiture  of  the  char- 
ters of  offending  corporations  had  been  brought  under  the  Gond- 
ring act  during  the  seven  years  of  its  existence,  none  would  be 
broug^ht  under  it,  even  if  left  in  force  for  another  year.  There- 
fore it  determined  to  do  away  with  that  act  entirely,  and  enact 
one  that  stood  some  chance  of  enforcement.  The  result  waa 
the  passage  of  the  Junkin  act,  which  is  much  less  drastic  in  that 
respect  than  the  other  act.  Then,  in  order  to  make  it  effective, 
the  Legislature  made  an  appropriation  of  $10,000  for  the  enforce- 
ment of  the  Junkin  act,  but  made  no  provision  whatever  for  the 
enforcement  of  the  Gondring  act.  This  indicates  very  clearly 
which  act  the  Legislature  intended  to  be  enforced.  I  am,  there- 
fore, of  the  opinion  that  the  Legislature  did  aot  intend  the  sav- 
ing statute  above  referred  to  to  apply  to  the  Gondring  act,  and 
that  said  act  was  repealed  as  to  causes  of  actions  which  had  ac- 
crued under  it  as  well  as  to  future  causes  of  action.  But,  if  I 
should  be  mistaken  in  that  respect,  still  I  think  it  clear  that  this 
particular  action  can  only  be  maintained,  if  at  all,  under  the 
Junkin  act.  From  the  allegations  of  its  petition  and  from  the 
relief  sought,  it  is  plain  that  the  state  has  elected  to  proceed 
under  that  act.  It  cannot  proceed  under  both  acts  at- the  same 
time  for  the  same  offenses;  for,  if  the  Gondring  act  is  in  force 
and  this  action  is  brought  under  it,  and  the  state  has  proved  its 
case,  then  the  only  thing  this  court  can  do  is  to  put  an  end  to 
the  existence  of  the  defendant  corporations.  That  is  the  express 
command  of  the  Gondring  act,  and  the  court  has  no  discretion 
in  the  matter.  When  the  Legislature  speaks  upon  a  matter  wholly 
within  its  jurisdiction,  the  courts  have  no  discretion,  but  must 
enforce  its  commands.  State  v.  Pennsylvania  &  Ohio  Canal  Co., 
23  Ohio  St.  121 ;  United  States  v.  Trans-Missouri  Freight  As- 
sociations, 166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007.  On 
the  other  hand,  if  the  Junkin  act  is  in  force,  and  the  defendants 
are  guilty  of  the  acts  charged,  it  is  the  duty  of  the  court  to  per* 
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petually  enjoin  them  from  the  further  commission  of  such  acts, 
unless  the  court  thinks  it  would  be  more  injurious  to  the  public 
to  do  so  than  to  enter  a  conditional  decree  to  take  effect  in  the 
future,  such  as  the  court  may  make  under  the  Junkin  act  But 
it  is  plain  that  the  court  cannot  enter  such  a  decree  if  it  has 
already  put  an  end  to  the  defendant  corporations  under  the 
Gondring  act.  The  state  cannot  have  destruction  under  the  one 
and  restraint  under  the  other.  The  two  things  are,  in  their 
natures,  incompatible;  for,  after  a  corporation  was  destroyed 
and  completely  ended  under  the  Gondring  act,  how  could  it  be 
perpetually  enjoined  from  doing  evil  under  the  Junkin  act  ?  The 
restraining  power  of  this  court  is  not  supposed  to  reach  the  dead. 

"In  its  petition  the  state  alleges  the  existence  of  a  combina- 
tion and  conspiracy  in  restraint  of  trade  and  commerce  on  the 
part  of  the  defendants,  which  was  in  existence  at  the  time  the 
petition  was  filed,  namely,  August  2,  1905,  over  a  month  after 
the  Junkin  act  went  into  effect.  A  temporary  injunction  was 
at  that  time  asked  for  and  obtained,  restraining  the  defendants 
from  further  proceeding  in  the  prosecution  and  carrying  out  of 
the  alleged  combination  and  conspiracy.  The  state  was  entitled 
to  an  injunction  only  on  the  theory  that  the  defendants  were 
guilty  of  the  acts  charged  at  the  time  of  the  bringing  of  the 
suit;  for  it  did  ijot  seek  to  enjoin  the  defendants  from  doing 
something  that  had  already  been  done.  Furthermore,  according 
to  the  allegations  of  the  petition,  the  combination  and  conspiracy 
that  was  in  force  amongst  the  defendants  when  this  action  was 
brought  was  a  combination  and  conspiracy  that  had  been  in  ex« 
istence  for  several  years.  It  was  one  continuing  conspiracy,  and 
this  suit  was  brought  to  put  an  end  to  it  by  restraining  the  de- 
fendants from  further  carrying  it  out.  The  state  could  not  cut 
it  in  two  and  dispose  of  one  part  under  the  Gondring  act  and  the 
other  part  under  the  Junkin  act.  It  must  be  disposed  of  under 
the  one  act  or  the  other.  While  I  do  not  think  it  would  make 
any  difference  in  this  case  if  it  were  otherwise,  yet  the  author- 
ities generally  hold  that  equity  has  no  jurisdiction  to  dissolve  and 
put  an  end  to  corporations  unless  expressly  authorized  to  do  so 
by  statute.  The  proper  and  appropriate  remedy  for  that  purpose 
is  quo  warranto.  Clark  on  Corporations,  245-248;  4  Am.  & 
Eng.  Ency.  Law  (1st  Ed.)  303-304;  5  Thompson  on  Corpora- 
tions,  §  6703.  It  is  possible  that,  even  at  common  law,  equity 
had  the  power  to  enjoin  corporations  from  committing  acts  in- 
jurious to  the  public  welfare ;  but  that  is  quite  a  different  matter 
from  destroying  them  altogether.  Quo  warranto  was  the  only 
proper  remedy  when  that  was  the  object  in  view.  And,  as  we 
have  seen,  injunction  and  quo  warranto  are  incompatible  in  the 
same  action  for  the  same  offense. 

"The  Gondring  act  provides  that  for  a  violation  of  any  of  its 
provisions  by  any  corporation  it  shall  be  the  duty  of  the  Attorne\ 
General  of  the  state  to  institute  suit  or  quo  warranto  proceeding 
in  any  county  in  this  state  in  which  such  corporation  was  organ- 
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ized  or  is  engaged  in  transacting  business  for  the  forfeiture  of 
its  charter  rights  and  franchise,  and  the  dissolution  of  its  cor- 
porate existence.  Section  704  of  the  Code  of  Civil  Procedure 
says  that  when  any  persons  within  this  state,  being  incorporated, 
do  or  omit  acts  which  amount  to  a  surrender  or  forfeiture  of 
their  rights  and  privileges  as  a  corporation,  an  information  may 
be  filed  against  them.  Section  707  says  that  such  information 
shall  consist  of  a  plain  statement  of  the  facts  which  constitute 
the  grounds  of  the  proceeding,  addressed  to  the  court,  which  shall 
stand  for  an  original  petition.  Then,  after  providing  for  the  ap- 
pearance of  the  defendant  and  a  trial,  section  715  provides  that 
*if  a  corporation  be  found  to  have  done  acts  which  amount  to 
a  surrender  or  forfeiture  of  its  privileges,  judgment  shall  be 
rendered  that  such  defendant  be  ousted,  and  altogether  excluded 
from  such  office,  franchise,  or  privilege.'  A  plain,  speedy,  and 
adequate  remedy  is  thus  provided  by  statute  by  an  information 
in  the  nature  of  quo  warranto  for  ousting  and  putting  an  end  to 
corporations  violating  the  law.  And  since  the  only  remedy  or 
penalty  in  a  civil  action  provided  by  the  Gondring  act  is  one  of 
ouster  and  forfeiture  of  franchise,  without  discretion  on  the  part 
of  the  court,  no  proceeding  would  be  necessary  or  appropriate* 
for  that  purpose  other  than  the  one  by  the  information  provided 
for  by  the  statute.  No  equitable  relief  would  be  necessary  or 
appropriate,  and,  least  of  all,  a  perpetual  injunction  which  could 
take- effect  only  after  the  offending  corporation  had  been  put  out 
of  existence.  It  seems  plain  that,  if  the  state  had  intended  to 
proceed  under  the  Gondring  act  for  a  forfeiture  of  the  franchises 
and  existence  of  the  defendant  corporations,  it  would  have 
adopted  the  plain  remedy  provided  for  that  purpose  by  the  stat- 
ute, and  would  not  have  resorted  to  equity  and  asked  for  a  per- 
petual injunction,  as  it  has  done  in  this  case. 

"I  therefore  conclude  that  the  state  has  elected  to  proceed 
under  the  Junkin  act  in  this  case,  regardless  of  whether  the 
Gondring  act  has  been  repealed  as  to  causes  of  action  which  ac- 
es ned  under  it  while  it  wa«%  in  force." 

3.  The  third  and  fourth  exceptions  of  the  state  to  the  report 
of  the  referee  are:  *'(3)  Excepts  to  the  conclusion  of  law  that 
the  State  is  not  entitled  to  an  injunction  restraining  the  defend- 
11  its  from  soliciting  or  receiving  rebates  from  the  railroad  com- 
panies. (4)  Excepts  to  the  conclusion  of  fact  that  all  the  ship- 
pers similarly  situated  were  paid  an  elevator  charge  of  Ij^  cents 
per  hundred  by  the  railroads,  and  that  such  pa)rment  was  not  a 
rebate  forbidden  by  law." 

The  facts  in  regard  to  the  elevator  charges  were  found  by 
the  referee  as  follows:  "(1)  On  all  grain  shipped  from  the 
terminal  elevators  in  this  state  to  points  on  the  Mississippi  river 
or  beyond,  which  is  loaded  into  the  cars  from  such  elevator,  an 
elevator  charge  oi  1%  cents  per  hundred  is  paid  to  the  elevator 
loading  the  car  by  the  railroad  company  receiving  the  grain  for 
shipment.     (2)    This  practice  is  universal  and  is  paid  by  all 
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railroads  to  all  elevators  under  the  same  circumstances  and  con- 
ditions. It  is  also  paid  to  all  shippers  who  load  a  car  load  of 
grain  into  an  outgoing  car  for  such  points  at  places  where  there 
are  terminal  elevators.  It  is  an  open  rate  to  all  and  is  included 
in  the  tariff  sheet  of  some  railroads,  notably  the  Missouri  Pacific 
and  the  Chicago  &  Great  Western,  and  is  paid  by  them  to  all 
shippers  shipping  grain  over  said  roads  to  eastern  and  southern 
points.  (3)  On  through  shipments — ^that  is,  on  shipments  from 
within  this  state  to  points  on  the  Mississippi  river  and  beyond — • 
which  are  not  transferred  through  any  elevator  in  this  state  to 
any  railroad  in  this  state  no  elevator  charge  is  paid  from  the 
railroad  company  carrying  the  grain  directly  to  any  elevator 
company  in  this  state.  In  such  cases  the  elevator  charge  is  paid 
by  the  railroad  company  to  the  consignee  at  the  end  of  the  ship- 
ment, so  that  on  all  such  shipments  an  elevator  charge  of  1>4 
cents  a  hundred  is  paid  to  some  one.  (4)  On  all  purchases  of 
grain  for  shipment  from  this  state  to  points  on  the  Mississippi 
river  or  beyond  in  car  load  lots  this  elevator  charge  is  taken  into 
consideration.  The  purchasers  in  Chicago  and  St.  Louis  at  least, 
^and  doubtless  others,  designate  in  their  bids  whether  or  not  they 
are  to  receive  the  elevator  charge.  They  bid  IJ^  cents  a  hun- 
dred more  for  grain  when  they  are  to  receive  such  charge  than 
when  they  are  not,  and  the  senders  of  through  shipments  get  1J4 
cents  a  hundred  more  for  their  grain  in  the  eastern  and  southern 
markets  than  do  the  elevator  companies  who  receive  such  elevator 
charge.  (S)  The  price  received  by  the  producers  of  grain  in 
this  state  is  just  the  same  whether  the  grain  is  transferred 
through  a  terminal  elevator  in  this  state  which  receives  said 
elevator  charge,  or  whether  it  is  shipped  directly  from  the  point 
of  production  to  the  point  of  consignment  in  the  east  or  south. 
(6)  According  to  the  evidence  in  this  case,  the  payment  of  this 
elevator  charge  by  the  railroad  practically  amounts  to  a  reduction 
of  the  tariff  rates  as  published,  of  1J4  cents  a  hundred  on  all 
shipments  to  the  eastern  and  southern  markets,  and  the  rate  is 
open  to  all  such  shippers  alike.  (7)  But  no  such  elevator  char^ 
is  paid  by  the  railroads  on  shipments  made  from  any  point  in 
this  state  to  any  point  in  this  state,  whether  the  grain  shipped 
passes  through  an  elevator  or  not.  In  such  cases  the  regular 
tariff  rates  are  charged  in  all  instances." 

His  conclusion  on  these  facts  is  supported  by  him  with  the 
following  reasons :  "The  question,  then,  is :  Does  the  acceptance 
of  the  1%  cents  per  hundred  by  the  elevator  companies,  defend- 
ants, in  the  manner  and  under  the  circumstances  above  set  forth, 
constitute  the  receipt  and  acceptance  of  a  rebate  under  the  pro- 
visions of  section  14  of  the  Junkin  act?  The  practice  of  paying 
this  elevation  charge  has  been  in  force  about  one  year  and  a 
half,  and  was  brought  about  in  the  following  manner:  In  the 
year  1899  F.  H.  Peavey,  of  Minneapolis,  made  a  contract  with 
the  Union  Pacific  Railway  Company  whereby  he  agreed  to  build 
a  very  large  elevator  at  Council  Bluffs,  Iowa,  at  the  terminus  of 
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the  Union  Pacific  Railway,  and  there  unload  all  the  cars  of  grain 
brought  into  Council  Bluffs  over  the  line  of  said  railway  com- 
pany, for  which  service  said  railway  company  agreed  to  pay  said 
Peavey  1J4  cents  a  hundred  on  all  grain  so  unloaded  from  the 
cars  of  said  railway  company  into  said  elevator.  This  contract 
was  carried  out,  said  Peavey  built  the  elevator,  and  received 
from  the  railroad  company  the  stipulated  payment.  The  other 
railroad  companies  complained  of  this  arrangement,  for  the  rea- 
son, as  they  contended,  that  it  was  an  excessive  charge  for  ele- 
vation and  amounted  to  giving  a  rebate  from  its  regular  tariff 
rates  by  said  railroad  company  to  said  Peavey,  and  thus  enabled 
him  to  pay  more  for  grain  than  the  shipper  over  the  other  roads 
who  paid  the  regular  tariff  rates  could  afford  to  pay.  The  matter 
finally  came  before  the  Interstate  Commerce  Commission,  which 
gave  it  a  full  hearing,  and  on  June  25,  1904,  decided  that  the 
payment  of  1J4  cents  a  hundred  for  elevation  by  said  railway 
company  to  Peavey  under  said  contract  with  him  was  not  an  un- 
reasonable compensation  for  the  services  rendered,  and  -dis- 
missed  the  complaint.  10  Interst.  Com,  Com*n  R.  309.  At 
this  hearing  the  other  railroad  companies  insisted  that,  if  the 
Union  Pacific  Railroad  Company  was  allowed  to  pay  such  charge, 
they  would  be  compelled  to  do  the  same  thing.  To  quote  from 
the  opinion  of  the  Interstate  Commerce  Commission :  'They  [the 
other  railroads]  say,  and  this  is  perhaps  the  main  ground  of  their 
objection,  that  if  these  charges  are  not  unlawful,  and  the  Union 
Pacific  continues  the  arrangement  indefinitely,  they  will  be 
obliged  to  make  similar  allowances  for  a  like  service  at  points 
where  the  transfer  of  grain  may  by  them  be  deemed  necessary.' 
The  Commission  then  quotes  from  the  brief  of  the  other  rail- 
roads as  follows:  *If  the  allowance  be  permitted  to  stand,  the 
other  railroads  in  the  competitive  territory  must  necessarily  meet 
it  in  dealing  with  their  patrons,  or  suffer  their  patrons  to  be 
placed  at  a  constant  disadvantage,  with  the  tendency  of  creating 
in  their  territory  a  grain-buying  monopoly  in  favor  of  the  Peavey 
elevators,  and  a  grain-buying  monopoly  in  favor  of  the  Peavey 
Railroad  Company.'  The  Commission  saw  that  such  practice  on 
the  part  of  the  Union  Pacific  would  probably  result  in  forcing  the 
other  roads  to  grant  a  like  privilege  to  their  customers;  for  the 
Commission  says :  'Granted  that  the  allowance  to  Peavey  &  Co. 
places  these  other  carriers  and  grain  dealers  on  their  lines  at 
some  commercial  disadvantage,  that  it  introduces  an  element  of 
competition  which  they  will  be  forced  to  equalize — and  that  would 
seem  to  be  its  character  so  far  as  rival  roads  are  concerned — on 
what  theory  can  the  Commission  interferre  so  long  as  the  obliga- 
tions of  the  Union  Pacific  to  its  own  shippers  are  not  disregarded  ? 
Plainly,  .as  it  seems  to  us,  the  indirect  effect  of  the  arrangement 
upon  other  lines  or  those  who  patronize  them,  whatever  that 
effect  may  be,  is  no  more  a  violation  of  the  act  than  would  be 
a  reduction  of  the  rate  by  the  Union  Pacific  which  a  competing 
road,  in  justice  to  its  shippers  or  in  its  own  interest,  might  feel 
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compelled  to  meet.  Any  resulting  injury  or  detriment  to  rival 
carriers  is  something  which  the  law  does  not,  and  perhaps  should 
not,  seek  to  prevent.'  As  the  Commission  refused  to  declare  the 
payment  by  the  Union  Pacific  to  Peavey  unlawful,  but  permitted 
its  continuation,  the  other  roads,  as  predicted  by  the  Commission, 
were  forced  to  grant  the  same  concession  to  shippers  on  their 
lines.  Peavey  &  Co.  were  themselves  extensive  purchasers  of 
grain,  and  were  the  owners  of  60  per  cent,  of  the  grain  loaded 
into  their  elevator  by  the  Union  Pacific  on  which  they  received 
the  elevator  charge  the  same  as  on  grain  not  owned  by  them. 
The  other  railroad  companies,  in  order  to  equalize  matters  with 
the  owners  of  elevators  and  shippers  along  their  lines,  were  com- 
pelled to  grant,  and  did  grant,  them  the  same  privilege  enjoyed 
by  Peavey  &  Co.  on  the  Union  Pacific.  Such  was  the  origin  and 
cause  of  said  practice  on  the  part  of  the  other  railroads.  It  was 
brought  about- by  competition,  and  not  by  favoritism  to  the  de- 
fendants. If  it  is  lawful  for  the  Union  Pacific  to  pay  such  ele- 
vator charge  to  Peavey  &  Co.,  it  must  be  lawful  for  other  rail- 
road companies  to  pay  other  elevator  companies  on  their  lines 
the  same  charge  for  the  same  service.  And,  if  it  is  lawful  for 
the  railroad  companies  to  pay  it,  then  it  must  be  lawful  for  the 
defendants  to  receive  it.  The  fact  that  all  the  roads  (except  the 
Union  Pacific  on  grain  elevated  into  the  Peavey  elevator  at 
Council  Bluffs)  pay  the  elevator  charge  to  the  elevator  loading 
their  cars  for  the  east  and  south,  instead  of  to  the  elevator  un- 
loading their  cars,  is  a  matter  of  no  consequence.  Practically 
all  the  grain  unloaded  from  the  Union  Pacific  into  the  Peavey 
elevator  goes  east  and  south,  and  it  is  with  such  shipments  that 
the  other  roads  have  to  compete.  So  they  all  pay  the  elevator 
charge  on  the  same  class  of  shipments  only.  And  it  amounts  to 
the  same  thing  with  the  elevator  companies ;  for,  in  order  to  load 
cars  going  east  and  south,  they  must  unload  cars  coming  from 
other  directions.  The  interstate  Commerce  Commission  found 
as  a  matter  of  fact  that  the  Peavey  company  did  not  receive  any 
elevator  charge  from  the  other  roads  on  outgoing  shipments  of 
the  grain  shipped  in  by  the  Union  Pacfiic  Railroad  Company. 
So  that  on  such  grain  the  Peavey  company  only  receives  the  one 
charge  for  elevation,  the  same  as  the  other  roads  on  grain  shipped 
east  and  south  by  them.  The  action  of  the  railroad  com- 
panies merely  equalizes  the  matter  between  all  shippers  sending 
grain  east  and  south  from  Missouri  river  points,  or  terminal 
points  in .  this  state.  The  Peavey  elevator  at  Council  Bluffs  is 
now  owned  by  the  defendant  Omaha  Elevator  Company,  which 
has  succeeded  to  the  rights  of  Peavey  under  his  contract  with 
the  Union  Pacific.  As  its  terminal  elevator  is  at  Council  Bluffs, 
Iowa,  outside  of  the  jurisdiction  of  this  court,  it  was  conceded 
by  the  state,  on  the  argument,  that  what  it  did  at  its  elevator  in 
Iowa  could  not  be  a  violation  of  the  Junkin  act.  It  seems  to  me 
equally  clear  that  what  the  railroad  companies  in  this  state  are 
forced  to  do  by  competition  with  a  concern  out  side  of  this  state 
and  of  the  jurisdiction  of  this  court  cannot  be     a  violation  of 
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the  Junkin  act,  when  they  treat  all  persons  engaged  in  the  same 
business,  under  the  same  circumstances,  exactly  alike." 

The  referee  declined  to  determine  whether  this  court  has 
jurisdiction  over  the  question  discussed.  , 

It  is  contended  that  these  elevator  charges  effect  only  inter- 
state commerce,  which  is  wholly  left  to  Congress  to  regulate, 
and  that  this  court  is  without  jurisdiction  in  the  matter.  There 
seems  to  be  merit  in  this  contention.  The  argument  is  that  the 
allowance  of  the  elevator  charges  to  shippers  affect  the  price 
paid  for  grain  in  this  state,  and  gives  to  some  shippers  advantage 
over  others.  We  do  not  quite  see  how  this  is  true;  since,  as 
shown  by  the  referee,  these  charges  are  not  allowed  except  to 
terminal  elevators,  and  all  buyers  of  grain  in  this  state  for  ex- 
port are  on  an  exact  equality,  but,  if  it  were  true,  it  would  not 
help  matters  at  all  to  restrain  those  operating  elevators  in  this 
state  from  receiving  these  charges,  while  the  elevators  of  Council 
Bluffs  and  Mississippi  river  points  continue  to  allow  them.  The 
whole  matter,  it  seems,  is  proper  for  interstate  regulation,  and 
the  Interstate  Commerce  Commission  has  justly  assumed  control 
of  it 

4.  The  defendants  insist  that  the  evidence  is  not  sufficient  to 
support  the  general  finding  of  fact  against  them.  We  think  that 
upon  the  evidence  as  it  was  submitted  to  the  referee  the  findings 
of  fact  are  justified  for  the  reasons  stated  by  the  referee  in  his 
report.  After  the  report  of  the  referee  was  submitted  to  the 
court  some  of  the  defendants  by  written  motion  requested  the 
court  to  remand  the  case  to  the  referee,  "with  instructions  to 
receive  such  legal  evidence  as  may  be  offered  by  defendants  to 
prove  their  claim  that  prior  to  the  taking  effect  of  the  Junkin 
law  there  was  an  arrangement  and  intent  to  comply  therewith, 
and  to  dissolve  the  Nebraska  Grain  Dealers'  Association,  and  to 
refrain  from  any  violation  o£  said  law,  and  that  said  law  has 
not  been  violated,"  and  to  maJce  a  further  report  of  findings  of 
fact  and  conclusions  of  law.  This  was  not  allowed  by  the  court, 
first,  because  the  defendants  had  ample  opportunity  before  tht 
referee  to  make  such  showing  as  the  facts  would  warrant,  and, 
while  it  is  undoubtedly  within  the  discretion  of  the  court  to 
reopen  the  case  and  to  allow  further  evidence  to  be  taken,  this 
should  only  be  done  when  it  is  made  plainly  to  appear  that  the 
interests  of  justice  require  it ;  second,  the  further  proof  that  the 
defendants  proposed  to  offer  was  not  of  such  a  nature  as  to 
change  the  result.  The  constitution  of  the  Nebraska  Grain  Deal- 
ers' Association  provided:  "The  association  shall  continue  in 
force  until  dissolved  by  a  majority  of  the  members  in  full  stand- 
ing at  the  time  of  such  action."  And  article  8  of  the  by-laws 
provided :  "Any  member  desiring  to  withdraw  from  the  associa- 
tion must  pay  all  dues,  assessments  or  fines  against  him,  and 
give  the  secretary  thirty  days'  notice  of  his  intention  to  with- 
draw." The  defendants  had  been  members  of  this  association 
for  several  years.  An  affidavit  was  filed  in  support  of  their 
motion,  in  which  the  affiant  testifies  that  he  is  "an  attorney  for  a 
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portion  of  the  defendants"  and  has  been  their  attorney  for  several 
years  last  past,  and  that  a  few  years  ago  he  advised  his  clients 
that  all  of  the  various  statutes  of  Nebraska  purporting  to  affect 
grain  dealers  were  invalid ;  that  it  has  since  been  determined  that 
one  of  the  acts  is  valid,  and  that  he  believes  that  all  of  the  others 
are  invalid.  He  says  that,  if  his  clients  have  violated  the  Junkin 
act,  the  blame  should  rest  upon  him,  and  not  upon  his  clients. 
He  also  testifies  that  he  is  advised  and  believes  the  fact  to  be 
that  a  few  years  ago  the  officers  of  the  Nebraska  Grain  Dealers' 
Association  counseled  with  an  attorney,  who  was  recognized  by 
the  bar  and  by  this  court  as  an  able  lawyer,  "and  was  advised 
by  him  that  none  of  the  acts  of  the  association  violated  any  law 
of  Nebraska."  He  says  that  after  the  Junkin  law  was  enacted, 
and  before  it  took  effect,  his  clients  called  on  him  for  an  opinion 
as  to  the  law,  and  that  he  advised  them  that  the  law  was  -valid ; 
that  he  then  had  frequent  conferences  with  his  clients  as  to  the 
terms  of  the  law,  with  the  end  in  view  that  none  of  its  provisions 
should  be  violated,  and  that  he  advised  the  dissolution  of  the 
Nebraska  Grain  Dealers*  Association ;  that  in  June  another  con- 
ference was  held,  attended  by  some  of  the  defendants  and  by 
attorneys  representing  a  majority  of  the  defendants,  and  at  that 
conference  it  was  determined  to  dissolve  the  Nebraska  Grain 
Dealers'  Association,  and  that  preliminary  steps  were  then  taken 
in  that  direction,  and  that  it  was  determined  that,  when  the  law 
took  effect,  "the  greatest  care  should  be  taken  by  every  one  to 
see  that  none  of  its  provisions  should  be  violated  either  in  letter 
or  in  spirit";  that  he  advised  his  clients  to  withdraw  from  the 
association,  and  was  afterwards  informed  by  them  and  by  the 
secretary  of  the  association  that  they  had  done  so ;  that  he  be« 
lieves  that  other  defendants  withdrew,  "but  some  remained  in, 
giving  as  their  reason  their  belief  that  all  should  remain  in  and 
help  effect  a  formal  and  official  dissolution/'  Other  matters  are 
stated  by  him  in  the  affidavit  upon  information  and  belief  which 
would  tend  to  indicate  that  some  of  the  defendants,  at  least, 
were  in  good  faith  intending  to  comply  with  the  Junkin  act 
when  the  same  took  effect.  From  our  knowledge  of  the  charac- 
ter and  standing  of  the  members  of  the  bar  who  riiakes  this  affi- 
davit, we  have  entire  confidence  in  the  representations  made  by 
him.  In  view,  however,  of  the  relations  of  these  defendants  with 
the  Nebraska  Grain  Dealers'  Association,  as  shown  by  the  fore- 
going extracts  from  their  constitution  and  by-laws,  and  consid- 
ering their  long  connection  with  that  association  and  operations 
under  its  provisions,  it  would  seems  that  it  would  require  an 
unequivocal  showing  of  the  acts  done  by  the  defendants  amount- 
ing to  a  severance  of  their  relations  with  the  association  to  justify 
this  court  in  holding  that  the  injunction  in  this  case  was  un- 
necessary and  ought  not  to  have  been  granted,  and  to  relieve  the 
defendants  from  the  costs  of  these  proceedings.  The  affidavit 
fails  to  show  affirmatively  any  such  action  on  the  part  of  the  de- 
fendants, and  so  states  no  sufficient  reason  for  reopening  the 
case. 
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5.  Another  exception  to  the  findings  of  the  referee  is  pred- 
icated upon  the  assertion  that  the  referee  considered  certain  evi- 
dence given  by  one  witness  as  the  evidence  of  another  witness; 
that  is,  that  the  referee  was  mistaken  as  to  the  witness  who  gave 
the  particular  evidence  in  question,  and  that  the  witness  who  was 
supposed  by  the  referee  to  have  given  the  evidence  was  never  a 
member  of  the  Nebraska  Grain  Dealers'  Association,  and  was 
not  in  such  a  position  to  know  the  facts  as  that  his  evidence 
should  be  given  the  weight  given  it  by  the  referee.  To  set  out 
in  full  the  condition  of  the  record  as  bearing  upon  this  objection 
would  add  considerably  to  a  discussion  already  quite  extended, 
and  from  the  view  we  take  of  the  case,  already  indicated,  such 
discussion  is  unnecessary.  It  is  sufficient  to  say  that,  even  if  the 
evidence  in  question  were  Wholly  omitted  from  the  record,  we 
would  not  consider  that  there  is  such  a  failure  of  evidence  as  to 
require  us  to  set  aside  the  report  of  the  referee. 

6.  Another  ground  for  objection  to  the  report  of  the  referee 
is  predicated  upon  the  following  language  quoted  in  his  report: 
"In  a  civil  action  there  cannot  be  a  presumption  in  favor  of  the 
innocence  of  parties  who  are  proved  to  have  been  guilty  of  illegal 
acts  for  a  number  of  years,  and  up  to  a  very  short  time  before 
the  commencement  of  the  action."  If  this  language  of  the  referee 
were  separated  from  the  context  of  his  report,  it  might  be 
thought  to  be  technically  incorrect.  There  is,  of  course,  no  pre- 
sumption in  law  that  one  who  has  committed  a  crime  will  commit 
another  crime  if  he  has  opportunity ;  that  is,  no  such  presumption 
could  be  used  against  him  upon  a  trial  for  the  second  crime. 
But,  when  we  take  the  whole  language  of  the  report  together,  it 
seems  clear  that  the  idea  of  the  referee  is  correct  as  applied  to 
this  case.  The  defendants  had  for  several  years  been  engaged  in 
a  course  of  conduct  which  was  made  unlawful  by  the  act  which 
took  effect  July  1,  1905.  They  made  use  of  an  association 
which  they  formed  to  further  and  carry  out  a  design  made  un- 
lawful by  this  act.  By  the  terms  of  their  agreement  in  forming 
this  association  they  were  to  continue  as  its  members  and  assist 
in  those  methods  until  certain  things  specified  in  their  agreement 
were  done  by  them  to  terminate  their  connection  with  the  as- 
sociation. Under  these  circiunstances  it  devolved  upon  them  to 
affirmatively  show  that  they  had  done  those  things  necessary  to 
terminate  their  connection  with  the  association,  and  that  there 
was  no  necessity  for  the  interposition  of  the  court,  in  the  method 
pointed  out  by  the  act  itself  to  prevent  a  continuance  of  those 
things  which  the  act  made  unlawful. 

We  think  that  the  findings  of  the  referee  are  supported  by 
the  evidence  and  his  conclusions  are  justified.  The  action,  how- 
ever, for  the  reason  stated  should  be  dismissed  without  prejudice 
as  to  the  defendants  the  Holmquist  Grain  &  Lumber  Company, 
W.  B.  Banning,  Peavey  Elevator  Company,  American  Grain  Com- 
pany, Atlas  Elevator  Company,  Anchor  Grain  Company,  Spelts 
Grain  Company,  Evans  Grain  Company,  and  John  T.  Evans. 
Judgment  accordingly. 
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Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v,  Hansford  &  Son. 

(Court  of  Appeals  of  Kentucky,  March  12,  1907.) 

[100  S.  W.  Rep.  251.] 

Trial — ^Agreed  Statement  of  Facts — Findings. — ^Where  a  case  is 
tried  on  an  aprreed  statement  of  facts,  it  is  not  necessary  that  the 
court  should  make  separate  findings  of  fact  and  law. 

Appeal— -Motion  for  New  Trial — ^Necessity — Scope  of  Review.— 
Where  a  case  is  tried  to  the  court,  a  motion  for  a  new  trial  is  neces- 
sary to  authorize  a  review  of  alleged  errors  committed  during  the 
trial. 

Same. — Where  ati  action  was  tried  to  the  court,  and  there  was 
nothing  in  the  record  on  appeal  to  sustain  the  judgment,  it  will  be 
reversed,  though  there  was  no  motion  for  a  new  trial. 

Carriers — Loss  of  Freight — Damages.* — Where  a  carrier  lost  goods 
in  its  possession  for  transportation  to  plaintiff  intended  for  resale  in 
the  course  of  plaintiffs  business,  and  no  freight  had  ever  been  paid, 
the  carrier  was  only  liable  for  the  fair  market  value  of  the  goods  at 
the  time  and  place  of  delivery,  and  not  for  profits  whicli  plaintiff 
might  have  made  had  he  resold  the  goods  in  the  ordinary  coarse  of 
his  business. 

Same — What  Lraw  Oovcms.+ — A  carrier's  liability  for  loss  of  goods 
shipped  from  New  York  to  Kentucky,  which  loss  occurred  in  Ken- 
tucky, was  governed  by  the  Kentucky  law,  and  not  by  the  law  of 
New  York,  though  the  contract  of  carriage  was  made  there. 

Appeal  from  Circuit  Court,  Mercer  County. 
"To  be  officially  reported." 

Action  by  Hansford  &  Son  against  the  Cincinnati,  New  Orieans 
&  Texas  Pacific  Railway  Company.  From  a  judgment  for  plain* 
tiffs,  defendant  appeals.    Reversed  and  remanded. 

B.  //.  Gaither  and  John  Galvin,  for  appellant. 

C.  E,  Rankin  and  H.  H,  Linney,  for  appellees. 

HoBSON,  J.  Hansford  &  Son  purchased  in  Rochester,  N.  Y., 
on  February  10,  1906,  a  bill  of  goods  amounting  to  $317.  The 
goods  were  shipped  to  them,  but  were  lost  in  Kentucky  by  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company  be- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  measure  and 
elements  of  the  damages  recoverable  for  loss  of,  injury  to,  or  delay 
in  carrying,  freight,  see  foot-notes  appended  to  Choctaw,  etc.,  R. 
Co.  V.  Jacobs  (Okla.),  21  R.  R.  R.  261,  ^^  Am.  &  Eng.  R.  Cas.,  N.  S., 
261;  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Holt  (Ky.),  21  R. 
R.  R.  465,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  455;  foot-note  appended  to 
Yazoo,  etc.,  R.  Co.  v.  Christmas  (Miss.),  21  R.  R.  R.  451,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  451;  foot-notes  appended  to  Turner  v.  Southern 
Ry.  (S.  Car.),  21  R.  R.  R.  288,  44  Am.  &  Eng.  R.  Cas.,  N,  S.,  288. 

tFor  the  authorities  in  this  series  on  the  subject  of  transitory  ac- 
tions and  the  extraterritorial  effect  of  statutes  creating  a  right  of 
action,  see  foot-notes  appended  to  Kansas  City  Southern  Ry.  Co.  «'• 
Ingram  (Ark.),  21  R.  R.  R.  570,  44  Am.  &  Eng.  R.  Cas..  N.  S.,  570. 
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fore  delivery  to  the  consignees  at  Harrodsburg.  This  action  was 
brought  by  them  against  the  railway  company  to  recover  for  the 
loss  of  the  goods.  On  the  trial  the  following  agreed  state  of 
facts  was  filed:  "It  is  agreed  by  plaintiffs  and  the  defendant, 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Company,  for 
the  purpose  of  a  trial  of  this  case,  that  the  goods  purchased  by 
the  plaintiff,  if  they  had  been  put  in  his  store  and  sold  by  plain- 
tiff at  retail,  that  being  the  purpose  for  which  they  were  bought, 
would  have  realized  him  the  gross  sum  of  $422.66,  and  for  the 
purpose  of  a  trial  of  this  case  these  facts  are  submitted  to  the 
judge  for  a  judgment  without  the  intervention  of  a  jury.  It  is 
further  agreed  that  said  goods  were  delivered  to  said  defendant 
at  Cincinnati,  Ohio;  that  they  were  carried  into  Kentucky,  but 
were  never  delivered  to  the  plaintiff  or  to  the  connecting  carrier 
at  Burgin,  Ky. ;  that  by  reason  of  the  failure  of  the  defendant 
to  deliver  the  goods  at  the  time  they  should  have  been  delivered 
the  plaintiffs  were  prevented,  owing  to  the  lateness  of  the  season, 
from  procuring  the  same  line  of  goods  for  their  spring  stock 
elsewhere,  and  were  prevented  from  having  such  goods  in  their 
stock  of  clothing ;  that  the  freight  charges  on  said  goods  was  the 
sum  of  $2.50,  which  the  plaintiffs  have  never  paid.  It  is  further 
agreed  that  a  reasonable  amount  of  profit  to  the  plaintiffs  on 
said  bill  of  goods  when  sold  would  have  been  the  sum  of  $105.66, 
and  that  they  were  purchased  by  the  plaintiffs  for  the  purpose 
of  resale  as  merchandise,  and  that  plaintiffs  had  demand  for  said 
goods,  which  said  profits  added  to  $317,  the  original  cost  of  said 
goods,  makes  the  full  sum  of  $422.66."  The  case  was  submitted 
to  the  court  without  a  jury  on  these  facts,  and,  judgment  having 
been  entered  in  favor  of  the  plaintiffs  for  $422.66,  the  railroad 
company  appeals. 

There  was  no  separate  finding  of  law  and  facts  made  by  the 
circuit  court,  and  no  motion  for  a  new  trial. 

It  IS  insisted  for  the  appellees  that  the  only  question  arising  on 
the  appeal  is  whether  the  pleadings  support  the  judgment.  The 
rule  is  that,  where  a  case  is  submitted  upon  an  agreed  state  of 
facts,  there  is  no  necessity  for  a  separate  finding  of  law  and  facts. 
In  Owensboro  v.  Weir,  95  Ky.  166,  24  S.  W.  117,  the  court  said : 
"Now,  upon  an  agreed  state  of  fact,  what  could  the  court  do  in 
the  way  of  stating  *in  writing  the  conclusions  of  fact  found  sepa- 
rately  from  the  conclusions  of  law?  Simply  copy  or  restate  the 
agreed  state  of  fact.  Clearly  the  court's  judgment  on  the  law 
only  was  asked.  There  was  no  trial  of  questions  of  fact."  In 
the  previous  case  of  Commonwealth  v.  King,  86  Ky.  436,  6  S.  W. 
124,  it  was  said:  "Neither  the  law  nor  the  facts,  nor  both  com- 
bined, authorized  the  judgment  rendered.  It  was  therefore  not 
necessary  to  separate  the  one  from  the  other  in  the  findings  be- 
low." In  Helm  v.  Coffey,  80  Ky.  176,  the  court  thus  stated  the 
rule  as  to  the  necessity  of  a  motion  for  new  trial  in  a  case  like 
this :  "The  principal  question  to  be  considered  is  whether  a  mo- 
tion and  grounds  for  a  new  trial  are  necessary  in  a  common-law 
action  where  the  law  and  facts  are  submitted  to  the  court  with- 
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out  a  jury.  We  are  of  opinion  that  such  motion  and  grounds  for 
new  trial  are  necessary  in  order  to  a  review  by  this  court  of  any 
alleged  error  committed  by  the  court  below  during  the  progress 
of  the  trial.  In  the  absence  of  a  motion  and  grounds  for  a  new 
triai,  nothing  is  brought  to  this  court  for  review  on  appeal  except 
the  inquiry  as  to  whether  the  pleadings  state  any  cause  of  action 
or  any  defense,  and  whether  the  evidence,  heard  and  properly 
presented  by  bill,  authorized  the  judgment.  Every  other  error 
is  waived  by  the  failure  to  call  the  attention  of  the  court  below 
to  it  by  motion  and  specific  grounds  assigned."  In  Henderson  r. 
Dupree,  82  Ky.  678,  the  court  was  urged  to  overrule  Helm  ^. 
Coffey,  but  it  declines  to  do  so;  and  said*  "In  the  absence  of  a 
motion  for  a  new  trial,  this  court  will  not  consider  the  evidence 
in  the  case  as  it  would  if  it  had  been  made ;  but  yet  it  is  proper 
to  determine  whether  there  is  any  testimony  whatever  to  support 
the  verdict  or  judgment,  because,  if  none,  then  only  a  question 
of  law  was  presented  to  the  judge  of  the  lower  court,  and  a 
party  ought  not  to  be  required  to  call  his  attention  to  the  fact 
that  the  adverse  party  has  no  case  or  defense  whatever."  In 
Albin  Company  v.  Ellinger,  103  Ky.  240,  44  S.  W.  655,  these 
cases  were  reviewed  and  approved.  In  Jenne  v,  Matlack,  41  S. 
W.  11,  19  Ky.  Law  Rep.  503,  Simms  v.  Lanehart,  38  S.  W.  490. 
19  Ky.  Law.  Rep.  f439,  Beeler  v,  Sandridge,  49  S.  W.  533,  20 
Ky.  Law  Rep.  1581,  and  Day  v,  Adams,  50  S.  W.  2,  20  Ky.  Law- 
Rep.  1827,  the  evidence  was  conflicting,  and  there  was  not  a 
r'?nt  of  evidence  to  sustain  the  judgment.  In  these  cases  lan- 
guage is  used  to  the  effect  that,  in  the  absence  of  a  motion  for  new- 
trial,  the  only  question  presented  is  whether  the  pleadings  war- 
rant the  judgment.  But  the  rule  is  not  so  narrowed  in  the  cases 
cited  as  authority  therein,  and  there  was  in  each  of  them  evi- 
dence to  sustain  the  judgment.  If  there  is  nothing  in  the  record 
to  sustain  the  judgment,  then,  on  the  face  of  the  record,  the 
judgment  is  unwarranted,  and  should  not  be  permitted  to  stand, 
although  there  is  no  motion  for  new  trial. 

The  agreed  facts  entitled  the  plaintiffs  to  a  judgment  for  $317. 
with  interest  from  February  10,  1906.  But  the  carrier  is  not  re- 
sponsible for  the  profits  which  the  plaintiffs  might  have  made 
on  the  goods  when  resold  at  Harrodsburg.  The  measure  of  re- 
covery in  a  case  like  this  is  the  reasonable  and  fair  market  value 
of  the  goods  at  the  time  and  place  of  delivery.  There  is  nothing 
in  the  agreed  facts  to  show  that  the  goods  were  of  value  more 
than  $317,  as  the  freight  had  not  been  paid.  The  court  on  the 
agreed  facts  should  have  entered' judgment  against  the  defendants 
for  $317,  with  interest  and  costs.  Under  the  case  of  Cleveland, 
etc.,  R.  R.  Co.  V.  Druien,  118  Ky.  237,  80  S.  W.  778,  66  L  R. 
A.  275,  and  Adams  Express  Company  v.  Walker,  119  Ky.  121. 
83  S.  W.  106.  the  carrier's  liability  for  the  loss  occurring  in  Ken- 
tucky is  governed  by  the  law  of  Kentucky,  and  not  by  the  law 
of  New  York,  although  the  contract  was  made  there. 

Judgment  reversed,  and  cause  remanded  for  a  judgment  as 
herein  indicated. 
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Southern  Flour  &  Grain  Co.  v.  Northern  Pac.  Ry.  Co.  et  al. 

(Supreme  Court  of  Georgia,  March  1,  1907.) 

[56  S.  E.  Rep.  742.] 

Garnishment  —  Property  Subject  — Car  Leased  to  Garnishee.*  — 
Where  a  railroad  company  of  this  state  receives  from  a  railroad 
company  in  another  state  a  car,  under  a  contract  by  which  the 
domestic  company  has  the  right  to  carry  the  car  loaded  to  its  desti- 
nation in  this  state  and  unload  it,  and  then  to  reload  and  return  it  to 
the  owner  beyond  the  limits  of  this  state,  paying  for  the  use  of  the 
car,  the  right  of  the  domestic  company  to  the  use  of  the  car  is 
superior  to  the  right  of  an  attaching  creditor,  who,  without  any  other 
lien,  seeks  to  subject  the  car  to  attachment  by  service  of  the  sum- 
mons of  garnishment  upon  the  domestic  company;  and,  in  the  ab- 
sence of  appropriate  equitable  pleadings  in  a  court  with  jurisdiction 
to  render  affirmative  equitable  relief,  such  car  is  not  subject  to  the 
process  of  garnishment. 

Commerce — Regulation — Constitutional  Provision.! — Where  a   rail- 
road company  of  this  state  receives  from  a  connecting  railroad  com- 
pany of  another  state  a  railroad  car  loaded  with  freight  consigned 
from  a  point  in  another  state  to  a  point  in  this  state,  under  a  pre- 
vailing custom  among  railroads  and  under  a  contract  between  the 
two  roads  at  interest  that,  instead  of  unloading  and  reloading  at  the 
po'nt   of   intersection   outside   of   this   ..tate,   the    domestic   company, 
upon  payment  for  the  use,  should  have  the  right  to  bring  the  foreign 
car  loaded  into  this  state  and  to  the  point  of  destination,  there  to  be 
unloaded  and  afterwards  reloaded  with  freight,  and  then  returned,  in 
the   direction  from  which  it  came,  to  a  point  beyond  the  limits  of 
this   state,  such  car,  while  in  this  state,  is  not  exempt  from  attach- 
ment sought  to  be  executed  by  service  of  summons  of  garnishment 
for  the  collection  of  a  debt  alleged  to  be  due  by  the  owner,  upon  the 
ground  that  the  impounding  of  the  car  is  such  an  interference  with 
interstate  commerce  as  to  be  violative  of  article  1,  §  8,  par.  3,  of  the 
Constitution  of  the  United  States,  and  section  5258  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Comp.  St.  1901,  p.  3564]. 
(Syllabus  by  the  Court.) 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
garnishee  railroad  companies,  see  foot-notes  appended  to  Baltimore 
&  O.  R.  Co.  V.  Allen  (W.  Va.),  21  R.  R.  R.  514,  44  Am.  &  Eng.  R. 
Cas..  N.  S.,  514. 

tFor  the  authorities  in  this  series  on  the  question,  when  are  cars 
used  in  carrying  on  interstate  commerce,  see  foot-notes  appended  to 
Mobile,  etc..  R.  Co.  v.  Bromberg  (Ala.),  14  R.  R.  R.  823,  37  Am.  & 
EnR-  R.  Cas.,  N.  S.,  823. 

For  the  authorities  in  this  series  on  the  subject  of  state  interfer- 
ence with  interstate  commerce,  see  foot-notes  appended  to  Wells 
FarRO  Express  Co.  v.  State  (Ark.),  21  R.  R.  R.  471,  44  Am.  &  Eng: 
R.  Cas.,  N.  S.,  471;  foot-notes  appended  to  American  Express  Co.  z\ 
Southern  Indiana  Express  Co.  (Ind.),  21  R.  R.  R.  425,  44  Am.  &  Eng. 
R.  Cas.,  .N.  S.,  425;  McGuire  v.  Chicago,  etc.,  R.  Co.  (Iowa),  21  R.  R. 
R.  390,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  390. 

23  R  R  R— 34 
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Error  from  City  Court  of  Atlanta ;  H.  M.  Reid,  Judge. 

Action  by  the  Southern  Flour  &  Grain  Company  against  the 
Northern  Pacific  Railway  Company  and  others.  From  a  judg- 
ment  in  favor  of  defendants,  plaintiff  brings  error.    Affirmed 

Walter  McElreath  and  IV,  H,  Terrell,  for  plaintiff  in  error. 
Payne  &  Tye  and  Tye  &  Bryan,  for  defendants  in  error. 

Atkinson,  J.  1.  The  only  contention  made  before  us  by  coun- 
sel for  plaintiff  in  error  is  that  a  certain  railroad  car,  the  prop- 
erty of  the  Northern  Pacific  Railway  Company,  the  defendant 
in  attachment,  which  came  into  the  hands  of  the  garnishee,  the 
Western  &  Atlantic  Railroad  Company,  within  the  jurisdiction 
of  the  court,  after  the  execution  of  the  attachment  by  service  of 
the  summons  of  garnishment  and  before  the  garnishee  filed  its 
answer  to  the  summons  of  garnishment,  is  subject  to  the  attach- 
ment. The  garnishee  insisted  that  the  car  was  not  subject  to 
attachment,  and  set  forth  in  its  answer  to  the  summons  the  facts 
upon  which  it  contended  that  the  property  was  not  subject 
There  being  no  traverse  to  the  answer  of  the  garnishee,  the 
court,  upon  motion  and  consideration,  discharged  the  garnishee 
and  dismissed  the  attachment.  The  plaintiff  in  error  was  the 
plaintiff  in  the  court  below,  and  excepted  to  the  ruling  of  the 
court.  The  answer  of  the  garnishee  in  effect  sets  up  two  theories 
under  which  it  was  insisted  that  the  court  should  not  require 
the  garnishee  to  surrender  the  possession  of  the  car,  to  wit: 
(a)  That  the  garnishee  had  a  right  to  the  use  of  the  car  superior 
to  the  right  of  the  garnishing  creditor;  (b)  that,  the  car  being 
employed  in  interstate  commerce,  it  would  be  a  violation  of  the 
federal  Constitution  and  statute  upon  the  subject  of  interference 
with  interstate  commerce  to  require  the  surrender  of  the  car. 
If  the  judgment  was  right  upon  either  theory,  it  would  be  our 
duty  to  affirm  it.  As  we  shall  affirm  the  judgment  upon  the 
first  theory  only,  it  is  necessary  that  we  should  deal  with  that 
view  of  the  case.  In  the  brief  for  plaintiff  in  error  no  point  is 
insisted  upon,  except  that  the  property  was  not  relieved  from 
the  process  of  garnishment  by  force  of  the  federal  Constitution 
and  statute  on  the  subject  of  interference  with  its  interstate  com- 
merce. Inasmuch  as  this  theory  of  the  case  has  been  dealt  with 
by  counsel  on  both  sides,  and  a  ruling  thereon  is  desired,  we 
will  also  deal  with  the  last  theory  mentioned;  but  we  will  not 
consider  any  other  proposition  which  the  case  may  present,  for 
the  maintenance  of  which  counsel  in  their  briefs  did  not  insist 
or  contend. 

We  proceed  now  to  deal  with  the  case  under  the  first  theory. 
We  may  regard  it  as  fundamental  that  the  owner  of  propert)* 
may,  as  against  his  creditors,  sell,  lease,  or  otherwise  dispose  of 
the  same,  in  whole  or  in  part,  so  long  as  the  transaction  is  in 
good  faith  and  founded  upon  a  valuable  consideration.  A  pur- 
chaser or  other  person  acquiring  any  interest  in  the  propertj' 
takes  the  same,  under  circumstances  above  referred  to,  freed 
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from  the  claim  of  creditors  who  have  no  lien  at  the  time  that 
the  owner  makes  the  disposition  of  his'  property  to  him.  A  cred- 
itor who  acquires  a  lien  after  such  disposition  by  the  debtor  can, 
as  a  general  rule,  seize,  under  the  process  issued  in  enforcement 
of  his  lien,  only  such  interest  in  the  property  as  remains  in  his 
debtor,  and  cannot  defeat  or  in  any  way  mterefere  with  the  pur- 
chaser in  the  rights  that  he  has  acquired  prior  to  the  acquisition 
of  the  lien.  In  the  present  case  the  answer  of  the  garnishee 
alleged  that,  "by  virtue  of  an  understanding  existing  and  an 
agreement"  between  the  garnishee  and  the  defendant  in  attach- 
ment, a  car  of  the  defendant  in  attachment  coming  from  a  point 
without  the  state  into  the  possession  of  the  garnishee  loaded,  upon 
being  unloaded  in  this  state,  might  be  reloaded  by  the  garnishee 
and  used  for  the  purpose  of  shipment,  provided  it  was  routed 
in  such  a  way  that  the  direction  would  carry  it  to  the  point 
whence  it  started ;  that  is,  the  agreement  alleged  was,  in  effect, 
that  the  cars  of  the  defendant  in  attachment  should  be  used  to 
haul  freight  to  points  along  the  line  of  the  garnishee,  and,  when 
such  cars  were  emptied,  that  the  garnishee  might  use  them  for 
transporting  its  freight,  provided  that  they  should  be  loaded 
only  with  freight  that  had  a  destination  in  the  direction  from 
which  the  car  originally  came,  when  received  in  their  possession 
and  returned  to  the  owner  at  some  point  on  its  line  of  road  out 
of  the  state.  It  was  alleged  that  agreements  of  this  kind  were 
at  the  present  day  necessary  and  almost  universal  for  the  purpose 
of  facilitating  through  shipments  and  preventing  the  necessity 
of  unloading  and  reloading  cars  at  connecting  points ;  that,  with- 
out such  right  so  to  receive  and  return  cars,  its  business  as  a 
common  carrier  would  be  seriously  affected.  The  answer  does 
not  allege  that  this  agreement  was  in  writing ;  but  the  substance 
of  it  was  set  forth  therein,  and  is  in  effect  as  above  stated. 
There  was  no  traverse  to  the  answer.  Neither  was  there  any 
exception  in  the  nature  of  a  special  demurrer  to  any  of  the  aver- 
ments, or  other  motion  made  challenging  the  sufficiency  of  the 
answer.  In  the  absence  of  such  exceptions,  the  answer  will  be 
deemed  as  admittedly  true,  and  as  alleging  a  valid  and  binding 
agreement  between  the  two  companies  of  the  character  above 
indicated. 

Under  its  agreement,  the  garnishee  acquired  a  right  to  use 
each  car  of  the  defendant  in  attachment  as  it  came  into  its  pos* 
session  under  the  circumstances  referred  to.  This  was  not  a 
mere  naked  right  under  the  answer,  but  was  based  upon  a  con- 
sideration; for,  under  the  arrangement  between  the  companies, 
each  one  was  to  pay  the  other  for  the  use  which  it  made  of  the 
other's  cars.  We  see  no  reason  why  such  an  agreement  is  not 
valid,  and,  if  it  is  valid;  under  its  terms  the  company  receiving 
the  car  loaded  acquires  a  special  property  therein ;  that  is,  present 
possession,  with  the  right  to  use  the  car  in  the  transaction  of  its 
business  for  certain  purposes  and  during  a  limited  time.  This 
agreement  antedates  the  service  of  the  summons  of  garnishment. 
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and,  consequently,  the  lien  of  the  attachment.  It  is  a  valuable 
right.  The  junior  attaching  creditor  cannot,  by  mere  levy,  ac- 
quire  any  lien  which  would  defeat  the  right  of  use  which  the 
'  garnishee  had  in  the  car.  If  the  owner  of  a  horse  makes  an 
agreement  with  another  by  which  the  other  is  to  have  the  use 
of  him  for  a  year,  a  creditor  of  the  owner  cannot  defeat  this 
arrangement  by  the  levy  of  an  attachment  sued  out  after  the 
agreement  of  hiring  has  become  complete.  Such  would  be  the 
case  if  the  hiring  was  for  even  a  day.  The  right  to  the  use  of 
the  thing  hired  for  the  term  of  the  contract  of  hire  is  substantial, 
and  cannot,  without  violence  to  the  rights  of  the  person  hiring, 
be  taken  from  him  without  his  consent,  either  under  authority 
of  an  after-acquired  lien  against  the  hirer,  or  under  authority 
of  an  after-acquired  title  obtained  from  the  hirer.  The  car 
involved  in  controversy  was  no  less  than  the  subject-matter  of 
a  contract  for  hire,  and  the  garnishee's  interest  therein  was 
superior  to  any  after-acquired  interest  which  could  be  asserted 
by  means  of  the  attachment  proceeding.  This  principle  is  recog- 
nized in  section  2913  of  the  Civil  Code  of  1895,  which  is  in  the 
following  language :  "A  thing  hired  is  not  subject  to  sale  under 
judgment  obtain£d  subsequent  to  the  contract  of  hire  against 
the  owner,  but  may  be  levied  on,  and  a  bond  for  its  forthcoming 
at  the  expiration  of  the  time  for  which  it  is  hired  may  be  de- 
manded of  the  person  hiring :  Provided,  the  time  of  hiring  does 
not  exceed  one  year."  The  word  "levied,"  in  that  section,  is  to 
be  given  its  technical  meaning — that  is,  an  actual  seizure  of  the 
property  by  a  levying  officer  under  a  process — ^and  therefore  the 
latter  part  of  the  section  in  relation  to  a  forthcoming  bond  would 
have  no  application  in  a  case  where  the  property  is  seized  under 
a  garnishment,  which  is  for  some  purposes  treated  as  in  effect 
a  levy  upon  the  property,  but  it  is  not  a  technical  levy  within  the 
meaning  of  the  statute. 

Under  the  record  it  appears  that  this  contract  of  hire,  or  this 
right  to  the  use  of  the  car  so  vested  in  the  garnishee  by  virtue 
of  the  contract,  would  not  cease  to  exist  until  after  the  car  had 
been  returned  to  a  point  beyond  the  limits  of  this  state.  At  that 
time  the  garnishee  loses  control  of  the  car  and  it  is  beyond  the 
jurisdiction  of  the  court.  The  garnishee  would  neither  have  a 
contractual  right  nor  the  process  of  court  to  bring  the  car  back 
into  the  jurisdiction  of  the  court.  It  is  very  clear  that  the  fixed 
rights  of  the  garnishee  to  so  use  the  car  could  not  be  denied  by 
the  defendant  in  attachment.  Admitting  the  contract  of  hire  to 
the  garnishee,  the  defendant  would  not  be  heard  to  deny  to  the 
garnishee  the  right  of  use  according  to  the  terms  of  the  contract. 
If  the  defendant  could  not  take  the  car  before  the  contract  of 
hire  had  terminated,  by  what  authority  would  a  junior  lien  cred- 
itor take  it?  The  creditor  could  not  take  that  which  was  not  the 
defendant's.  It  may  be  safely  said  that  at  common  law,  if  the 
defendant  the  Northern  Pacific  Railway  Company  could  not  take 
the  car  from  the  garnishee  at  any  time  while  it  was  being  sought 
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to  impress  it  with  the  lien  of  the  attachment  levied  by  service 
of  the  process  of  garnishment,  the  plaintiff,  the  Southern  Flour 
&  Grain  Company,  could  not  do  so.  This  court  said  in  Owens 
V.  Atlanta  Trust  &  Banking  Co.,  122  Ga.  523,  50  S.  E.  380: 
**By  garnishment  he  may  reach  what  is  due  his  debtor,  but  is 
bound  by  existing,  though  unrecorded,  counterclaims,  set-offs, 
pledges,  incumbrances,  or  liens."  In  Bates  v,  Forsjrth,  69  Ga. 
365,  it  is  said:  "What  one  cannot  recover  himself  cannot  be 
recovered  by  garnishment  against  him."  In  Tim  v.  Franklin, 
87  Ga.  95,  13  S.  E.  259,  it  is  said :  "As  a  general  rule,  creditors 
cannot  reach  by  garnishment  any  assets  which  the  debtor  himself 
could  not  recover  from  the  garnishee."  In  Drake  on  Attach- 
ment (7th  Ed.)  §  458,  it  is  said:  "A  fundamental  doctrine  of 
garnishment  is  that  the  plaintiff  does  not  acquire  any  greater 
rights  against  the  garnishee  than  the  defendant  himself  possesses. 
Where,  therefore,  the  attachment  plaintiff  seeks  to  avail  himself 
of  the  rights  of  the  defendant  against  the  garnishee,  his  recourse 
against  the  latter  is  limited  by  the  extent  of  the  garnishee's  lia- 
bility to  the  defendant.  See,  also,  in  this  connection,  14  Am.  & 
Eng.  Enc.  L.  (2d  Ed.)  793;  20  Cyc.  994;  1  Shinn  on  Attachment 
&  Garnishment,  §§  28,  34,  41 ;  2  Shinn  on  Attachment  &  Gar- 
nishment, §  578;  Waples  on  Attachment  &  Garnishment  (2d  Ed.) 
§§  255,  356;  Johnson  v.  Union  Pacific  R.  Co.  (C.  C.)  145  Fed. 
249,  and  citations. 

In  view  of  what  has  been  said,  the  garnishee  had  rights  which 
not  only  the  defendant,  but  also  the  plaintiff,  the  garnishing  cred- 
itor, was  bound  to  respect.  Under  the  conditions  already  stated, 
the  garnishee  could  not  be  required  in  a  court  of  law,  without  equi- 
table pleadings,  to  deliver  the  car  to  the  officers  of  the  court  in  re- 
sponse to  the  summons  of  garnishment,  to  be  disposed  of  by  order 
of  the  court.  The  rights  of  the  parties  in  equity  are  not  involved  in 
this  case.  In  the  first  place,  there  are  no  equitable  pleadings  upon 
which  equitable  relief  could  be  granted  to  the  attaching  creditor ; 
and,  in  the  second  place,  the  attachment  was  reurned  to  the  city 
court  of  Atlanta,  a  court  with  common-law  jurisdictioti,  but 
without  jurisdiction  to  grant  affirmative  equitable  relief,  such  as 
the  plaintiff  would  require  in  order  to  subject  to  its  attachment, 
upon  equitable  principles,  the  residuary  interest  of  the  defendant 
in  the  car.  Under  the  pleadings  the  court  did  not,  under  this 
theory  of  the  case,  err  by  discharging  the  garnishee,  nor  in  dis- 
missing the  attachment.  The  court's  ruling  upon  this  theory  of 
the  case  being  well  founded,  the  judgment  of  discharge  and  dis- 
missal will  be  affirmed. 

2.  We  may  now  consider  whether  the  attempt  upon  the  part 
of  the  garnishing  creditor  to  take  this  car  by  means  of  the 
garnishment  process  is  violative  of  the  federal  Constitution  and 
statutes  upon  the  subject  of  interfering  with  interstate  com- 
merce. The  car  came  into  this  state  under  circumstances  which 
are  sufficiently  stated  in  the  foregoing  division  of  this  opinion. 
It  was  a  vehicle  of  transportation  which  brought  from  another 
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state  a  load  of  wheat  consigned  to  a  point  in  this  state.  There 
was  no  attempt  to  serve  the  attachment  by  direct  seizure  of  the 
car,  so  as  to  interrupt  the  due  transmission  of  th«  freight;  but 
the  execution  of  the  attachment  was  attempted  by  service  of  the 
summons  of  garnishment.  While  the  garnishment  might  ulti- 
mately impound  the  car,  the  service  of  the  writ  was  perfectly 
consistent  with  the  right  of  the  garnishee  to  continue  its  use  to 
the  point  of  destination,  and  there  to  discharge  the  freight.  This 
being  true,  it  may  be  regarded  as  a  matter  of  fact  that  the  levy 
of  the  attachment  by  service  of  the  summons  of  garnishment  did 
not  in  any  manner  interrupt  the  transportation  or  delivery  of 
the  freight.  A  mere  statement  of  the  facts  renders  it  manifest 
that,  as  affects  either  the  freight  which  the  car  brought  into  the 
state  or  the  business  of  transporting  the  same,  there  was  no  in- 
terference whatever ;  and  it  follows,  of  course,  that,  if  there  was 
nothing  further  involved,  the  car  would  not  be  exempt  upon  the 
theory  of  unlawfully  interfering  with  interstate  commerce. 

It  is  insisted  further,  however,  that  the  car  is  a  part  of  the 
equipment  of  a  railroad  company  employed  generally  in  the  haul- 
ing of  interstate  and  intrastate  freight,  and  employed  at  this  par- 
ticular  time  only  for  the  purpose  of  bringing  from  a  point  with- 
out this  state  a  load  of  wheat  to  be  discharged  within  the  state, 
with  the  possibility  of  being  reloaded  with  freight  destined  to 
points  either  in  this  state  or  beyond  the  limits  of  this  state,  and, 
after  being  so  loaded,  returned  in  the  direction  from  which  it 
had  come.     It  is  readily  seen  that  there  is  a  time  while  in  this 
state  that  the  car  becomes  empty,  and  returning,  may  or  may  not 
be  employed  in  the  business  of  transportation.    The  fact  of  pres- 
ent transportation  of  freight  is,  therefore,  eliminated.    The  ques- 
tion  finally  is  resolved  into  this:     Is  an  unloaded  car,  which  is 
generally  employed  by  a  steam  railroad  company  as  a  part  of 
its  equipment  in  the  transportation  of  freight  from  one  state  into 
another,  exempt  from  the  process  of  attachment  regularly  in- 
stituted for  the  collection  of  a  debt?    Such  is  the  case  before  us, 
and  we  proceed  to  deal  with  the  law  applicable  to  such  facts. 
The  attachment  laws  with  which  we  are  dealing  are  not  in  con- 
flict with  the  state  Constitution,  and  there  is  no  attack  made  upon 
their  validity.    They  may  be  regarded,  therefore,  as  valid  in  all 
respects.    There  is  no  purpose  of  these  attachment  laws,  except 
the  enforcement  of  the  payment  of  debts.     Such  purpose  is  not 
only  legitimate,  but  essential  to  the  maintenance  of  the  commer- 
cial and  industrial  welfare  of  the  state.     It  is  proposed  in  this 
instance  to  employ  the  writ  of  attachment  only  for  this  purpose. 
Rights  of  this  kind  may  be  enforced  by  any  member  of  the  public 
in  any  well-founded  case.     It  may  sometimes  happen  that  the 
prosecution  of  such  right  for  the  legitimate  purpose  of  collect- 
ing a  debt  may  incidentally  affect  interstate  commerce;  but  it 
does  not  follow  that,  merely  because  of  such  incidental  effect, 
the  courts  will  always  enjoin  the  prosecution  of  the  otherwise 
legitimate  right.     This  principle  has  been  recognized  a  number 
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of  times  by  the  Supreme  Court  of  the  United  States,  though 
not  in  any  case  involving  the  collection  of  a  debt.  A  case  in- 
volving the  application  of  the  principle  to  the  right  of  levy  for 
the  collection  of  a  debt  has  not  been  before  that  court.  The 
cases  in  which  they  have  applied  the  principle  are  those  involving 
occupation  tax,  public  morals,  public  convenience,  health  of 
people  and  animals,  and  similar  cases.  See  Williams  v.  Fears, 
179  U.  S.  270.  21  Sup.  Ct.  128,  45  L.  Ed.  186;  Lake  Shore  Ry. 
Co.  V.  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465,  43  L.  Ed.  702;  Mis- 
souri Ry.  Co.  V.  Haber,  169  U.  S.  613,  626,  18  Sup.  Ct.  488,  42 
L.  Ed.  878 ;  Hennington  v.  Georgia,  163  U.  S.  299,  16  Sup.  Ct. 
1086,  41  L.  Ed.  166 ;  New  York  R.  Co.  v.  New  York,  165  U. 
S.  628,  631,  17  Sup.  Ct.  418,  41  L.  Ed.  853;  Chicago  Ry.  Co. 
V.  Solan,  169  U.  S.  133,  18  Sup.  Ct.  289,  42  L.  Ed.  688 ;  Rich- 
mond  R.  Co.  v.  Patterson  Tobacco  Co.,  169  U.  S.  311,  18  Sup. 
Ct.  335,  42  L.  Ed.  759,  and  authorities  cited  in  each  case. 

But,  after  all,  the  argument  of  each  case  leads  to  the  con- 
clusion that,  if  the  thing  attempted  is  in  pursuance  of  a  valid 
state  law,  its  enforcement  will  not  be  stayed  only  because  it  may 
incidentally  affect  interstate  commerce.  The  principle  is  ap- 
plicable to  the  case  at  bar,  and  the  plaintiff  should  not  be  pre- 
cluded from  collecting  his  debt  by  impounding  the  car  in  the 
manner  attempted,  because  of  the  incidental  effect  it  may  have 
On  the  general  use  of  the  car  in  the  matter  of  transporting  in- 
terstate freight.  To  hold  otherwise  would  in  effect  be  to  render 
immune  from  the  payment  of  debts  all  property  of  railroads  em- 
ployed in  interstate  traffic.  Such  a  proposition  does  not  rest 
upon  sound  reason.  What  we  have  said  seems  not  to  be  in 
entire  harmony  by  some  courts.  See  Davis  v,  Cleveland  R.  Co. 
(C.  C.)  146  Fed.  403;  Wall  v.  N.  &  W.  R.  Co.,  52  W.  Va.  485, 
44  S.  E.  294,  64  L.  R.  A.  501,  94  Am.  St.  Rep.  948;  Connery  v. 
Q.,  O.  &  K.  C.  R.,  92  Minn.  20,  99  N.  W.  365,  64  L.  R.  A.  624, 
104  Am.  St.  Rep.  659.  But  the  rulings  in  those  cases  are  not 
controlling,  and  we  do  not,  by  force  of  their  reasoning,  feel 
drawn  to  a  conclusion  different  from  that  already  stated.  The 
decisions  to  which  we  have  alluded  as  entertaining  a  contrary 
view  are  interestingly  criticised  in  the  Harvard  Law  Review, 
vol.  20,  No.  4,  pp.  319,  320.  In  view  of  what  has  been  said,  we 
hold  that  the  answer  of  the  garnishee  did  not  allege  such  facts 
with  respect  to  the  car  as  to  render  it  exempt  under  the  second 
theory  insisted  upon. 

Judgment  affirmed.  All  the  Justices  concur,  except  Fish, 
C.  J.,  absent. 
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(Supreme  Court  of  Georgia,  Dec.  20,  1906.) 
[56   S.    E.   Rep.   313.] 

Contracts — Performance — Forfeiture. — If  a  contract  provides  for  a 
forfeiture  upon  a  certain  default  for  30  days  after  a  specified  notice, 
and  is  enforceable,  in  order  for  a  forfeiture  to  take  place,  it  must 
appear  that  the  notice  was  f^iven  in  compliance  with  the  contract 
both  as  to  time  and  contents,  and  that  the  default  therein  specified 
occurred. 

Same — Evidence. — The  evidence  in  this  case  did  not  show  such 
facts. 

Fixtures — ^Abandonment — Evidence. — There  was  no  evidence  of 
abandonment  or  'ntention  to  abandon  the  rails  which  were  the  sub- 
ject-matter of  the  suit,  by  the  transferee  under  a  purchaser  at  fore- 
closure sale  against  the  railroad  company,  so  as  to  vest  title  to  them, 
by  virtue  of  the  doctrine  of  abandonment  of  trade  fixtures,  in  the 
person  from  whom  the  right  of  way  was  obtained.  Nor,  under  the 
law,  independently  of  the  forfeiture  provided  for  in  the  contract, 
could  the  landowners  from  whom  the  right  of  way  was  obtained 
successfully  claim  the  rails  and  fastenings  laid  solely  for  the  purpose 
of  operating  the  road  as  being  fixtures  forming  part  of  the  land  it- 
self, and  not  movable  therefrom. 

Carriers — Transportation  of  Goods — Custody  and  Control — ^Title. — 
If  a  person  not  the  owner  of  property  or  entitled  to  its  possession 
takes  it  and  delivers  it  to  a  railroad  for  shipment,  the  true  owner, 
who  is  no  party  to  the  contract,  may,  before  delivery  by  the  carrier, 
demand  and  reclaim  his  property;  and  as  against  an  action  of  trover 
brought  for  that  purpose  against  the  carrier  by  the  true  owner  it 
furnishes  no  defense  that  the  carrier  refused  to  recognize  his  title  or 
right,  and  carried  and  delivered  the  property  in  accordance  with  the 
shipment. 

Corporations — ^Liabilities — ^Limitation  by  Contract. — A  corporation 
charged  with  a  duty  to  the  public  cannot,  by  sale  or  otherwise,  dis- 
pose of  its  property  or  franchises  so  as  to  relieve  itself  from  liability 
for  acts  done  or  omitted,  without  legislative  sanction  expressly  ex- 
empting it  from  liability. 

Railroads — ^Transportation  of  Goods — Conversion — Persons  Liable 
— Lease.* — If  a  lessee  of  the  property  and  franchises  of  a  railroad 
company,  in  the  operation  of  its  cars  and  the  exercise  of  its  franchise 
as  a  common  carrier,  commits  a  conversion  of  property,  the  lessor 
may  be  held  liable  therefor,  in  the  absence  of  legislative  provision  to 
the  contrary. 

♦For  the  authorities  in  this  series  on  the  question  whether  a  lessor 
railroad  is  liable  for  the  acts  of  its  lessee,  see  foot-notes  appended  to 
Pickens  v.  Georgia  R.  &  B.  Co.  (Ga.),  21  R,  R.  R.  96,  44  Am.  &  Eng. 
R.  Cas.,  N.  Sm  96;  foot-notes  appended  to  Franklin  v.  Atlanta,  etc., 
Ry.  Co.  (S.  Car.),  20-  R.  R.  R.  563,  43  Am.  &  Eng.  R.  Cas.,  N.  S^ 
563;  foot-note  appended  to  Hamilton  v.  Louisiana  &  N.  W.  R.  Co. 
(La.),  20  R.  R.  R.  506,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  506. 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S       537 

Georgia  R.  &  B.  Co.  v,  Haas 

Same— Actions — Pleading. — Proper  pleading:,  where  it  is  sought  to 
liold  a  lessor  railroad  company  liable  for  the  acts  of  its  lessee,  dis- 
cussed. 

Same. — The  lease  made  by  the  Georgia  Railroad  &  Banking  Com- 
pany of  its  railroad  and  franchises  as  a  common  carrier  to  W.  M. 
Wadlcy,  and  held  by  assignees  under  him,  furnished  no  exception  to 
the  general  rule  of  liability  above  stated;  and  does  not  release  the 
lessor  from  liability  for  the  acts  of  the  lessees  in  the  operation  of 
the  road. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  H.  M.  Reid,  Judge. 

Action  by  Solomon  Haas  against  the  Georgia  Railroad  & 
Banking  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.    Affirmed. 

For  the  purpose  of  aiding  in  the  construction  of  a  con- 
templated surburban  electric  railway,  certain  landowners  made 
Icnatlons  of  land,  and  gave  rights  of  .way.  The  company  en- 
tered into  a  written  agreement  with  some  of  them,  which  con- 
tained the  following,  among  other,  provisions:  "It  is  further 
agreed  and  understood  between  the  parties  to  this  contract,  that 
in  case  said  railroad  company  fails  and  refuses  to  comply  with 
its  part  of  this  contract  in  operating  said  railroad  after  the  same 
is  built,  and  continues  to  iail  and  refuse  to  comply  with  the 
same  after  having  been  given  thirty  days  notice  by  said  Southern 
Land  &  Loan  Co.,  or  by  Mrs.  Lelia  L.  Sisson  or  L.  M.  Cassels 
as  far  as  the  frontage  of  the  abutting  property  of  said  Sisson  and 
Cassels  is  concerned,  they  having  contributed  to  the  furnishing 
of  the  street  or  way  and  the  donation  hereinbefore  mentioned,  in 
writing,  directing  it  to  comply  with  said  contract,  then  the  part 
of  said  Electric  Company  and  other  improvements  built  upon  the 
route  furnished  by  said  Southern  Land  &  Loan  Co.,  or  along  the 
present  frontage  of  the  property  of  said  Sisson  or  said  Cassels 
on  said  line,  shall  be  forfeited  to  said  Southern  Land  &  Loan  Co., 
where  it  owns  the  entire  frontage  along  said  route,  or  to  said 
company  and  said  Sisson  or  to  said  company  and  said  Cassels^ 
respectively,  where  such  parties  have  contributed  to  the  fur- 
nishing of  said  route  as  aforesaid,  in  proportion  to  their  frontage 
along  the  route  of  said  car  line,  or  to  such  person  as  it  or  they, 
jointly  or  severally,  may  designate,  and  it  or  its  agents,  or  they 
and  ttieir  assigns,  shall  have  the  right  to  take  charge  of  same 
and  operate  it,  sell  or  do  whatever  they  may  choose  to  do  with 
the  same."  This  was  not  recorded.  Other  landowners  had  with 
this  company  verbal  agreements  of  a  similar  character.  The 
main  line  of  the  road  and  an  extension  or  branch  were  each  cov- 
ered by  a  mortgage,  and  upon  foreclosure  were  sold  separately. 
The  purchaser  of  the  extension  or  branch  conveyed  it  to  the 
present  plaintiff.  The  extension  was  built  passing  under  the 
Georgia  Railroad,  and  a  temporary  culvert  constructed,  with  an 
agreement  that  a  permanent  structure  should  be  erected,  which 
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was  not  done.  The  court  ordering  the  sale  placed  upon  the 
purchaser  at  foreclosure  sale  the  duty  of  building  the  permanent 
culvert;  but  he  declined  to  do  so  on  account  of  the  expense. 
Thereupon  the  Georgia  Railroad  &  Banking  Company  filled  up 
the  opening  with  dirt,  and  the  cars  could  not  pass  under  its 
tiack.  The  purchaser  determined  to  remove  the  track,  but  was 
stopped  by  temporary  restraining  orders  at  the  instance  of  the 
property  owners  along  the  extension.  The  suits  have  never  bben 
disposed  of.  The  same  property  owners,  except  one,  then  took 
up  the  rails  along  and  through  their  lands;  sold  them  to  a  third 
party,  and  intended  to  ship  them  away.  For  this  purpose  the 
rails  were,  loaded  on  cars  of  the  defendant,  and  were  consigned 
to  the  shippers'  order,  deliverable  at  a  distant  point.  Neither 
the  railroad  company  nor  its  lessees  knew  of  the  injunction  pro- 
ceedings, nor  anything  as  to  the  title  to  the  rails,  or  whence  they 
came,  but  accepted  them  in  the  ordinary  course  of  business. 
The  Georgia  Railroad  &  Banking  Company  had  leased  out  its 
line,  and  by  assignment  two  companies  became  the  lessees  and 
are  operating  the  road  under  the  name  of  the  Gorgia  Railroad 
Company.  The  rails  being  loaded  on  the  defendant's  cars  and 
standing  on  its  tracks,  the  plaintiff,  who  held  by  conveyance 
under  the  purchaser  at  foreclosure  sale,  served  the  local  agent 
of  the  lessees  with  a  written  demand  therefor,  directed  to  de- 
fendant, which  being  refused,  the  plaintiff  brought  an  action 
of  trover.  .A  money  verdict  was  rendered  for  the  plaintiff. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  the 
defendant  excepted. 

Alexander  &  Pozcers  and  Sanders  McDaniel,  for  plaintiff  in 
error. 

Westmoreland  Bros,,  for  defendant  in  error. 

Lumpkin,  J.  (after  stating  the  foregoing  facts).  1-3.  It  does 
not  appear  from  the  agreed  statement  of  facts  in  the  record  that 
the  landowners  gave  the  30  days'  written  notice  provided  by  the 
contract  as  a  condition  precedent  to  exercising  the  right  to  take 
charge  of  the  bmnch  road  on  default  of  compliance  by  the  rail- 
road con-'panv.  Thev  did  obtain  a  restraining  order  to  prevent 
tbe  purchaser  or  his  transferee  from  tearing  up  the  rails;  and 
then  proceeded  themselves  to  do  the  tearing  up  while  the  wse 
was  pending.  Where  a  forfeiture  is  dependent  upon  the  giving 
of  a  certain  written  notice,  if  it  be  such  as  can  be  enforced,  it 
must  appear  that  the  notice  was  given  in  compliance  with  the 
contract,  both  as  to  time  and  contents,  and  that  the  default 
occurred.  Considered  from  the  standpoint  of  a  condition  subse- 
auent  bv  contract,  there  was  no  forfeiture.  Moreover,  the  con- 
dition was  not  in  the  deeds,  but  as  to  some  of  the  grantors 
apparently  in  a  separate  paper  unrecorded,  of  which  the  mort- 
gagee and  purchaser  are  not  shown  to  have  had  notice;  and  as 
to  others  it  rested  merely  in  parol.  The  railroad  company,  not 
the  landowners,  was  in  possession  of  the  right  of  way,  and  its 
possession  gave  no  notice  of  any  such  condition  or  agreement. 
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If  there  was  no  forfeiture  by  virtue  of  the  contract,  was  there 
a  forfeiture  by  abandonment?  In  Carr  v.  Georgia  R.,  74  Ga.  73, 
the  deed  contained  an  agreement  for  a  reversion  on  the  termina- 
tion of  a  particular  use.  In  Wright  v.  De  Big^on,  114  Ga.  765, 
40  S.  E.  747,  57  L.  R.  A.  669,  a  tenant  sought  to  remove  a  serv- 
ant's room,  metallic  gutters,  and  water  pipes  laid  under  the 
ground.  In  Richards  v,  Gilbert,  116  Ga.  382,  42  S.  E.  715, 
counters,  tables,  etc.,  were  held  not  to  be  covered  by  a  mortgage 
of  realty ;  it  being  agreed  that  they  should  not  be  so.  The  dis- 
tinction between  these  cases  and  the  one  at  bar  is  easily  seen. 
In  Charleston  Ry.  Co.  v.  Hughes,  105  Ga.  1,  30  S.  E.  972,  70 
Am.  St.  Rep.  17,  where  a  life  tenant  had  made  a  conveyance  of 
land  to  a  railroad  company,  and  rails  and  ties  forming  a  part 
of  its  line  of  railroad  had  been  placed  on  such  land,  upon  the 
death  of  the  life  tenant  it  was  held  that  the  remainderman  could 
not,  in  an  equitable  proceeding,  eject  the  company  and  claim  the 
rails,  ties,  etc. ;  but  the  railroad  company  could  remove  them  or 
pay  for  the  land,  not  including  them.  In  the  case  now  before 
us  there  is  no  evidence  of  any  intention  on  the  part  of  the  pur- 
chaser to  abandon  to  the  landowners  the  rails  and  fastenings, 
and  the  doctrine  of  the  abandonment  of  trade  fixtures  has  no  ap* 
plication.  There  may  have  been  an  intention  to  take  up  the  rails 
ard  then  abandon  the  land,  but  the  effort  to  remove  the  rails 
directlv  negatives  any  intention  to  abandon  them.  This  is  not 
a  question  of  vvhether  a  quasi  public  corporation  can  abandon 
its  franchises  or  cease  to  operate  them  at  will;  but  a  claim  that 
the  track  and  roadbed  had  both  been  abandoned  and  reverted  to 
the  original  owners  of  the  land,  and  that  the  rails  were  such  a 
part  of  the  realty  that  they  could  not  be  removed  by  the  purchaser 
at  a  foreclosure  sale,  or  his  transferee.  See,  on  this  subject, 
Elliott  on  R.,  §  998,  p.  1447 ;  Wagner  v,  Cleveland  R.  Co.,  22 
Ohio  St.  563,  10  Am.  Rep.  770;  23  Am.  &  Eng.  Enc.  L.  (2d  Ed.) 
706;  McNair  v.  Rochester  R.  Co,  (Sup.)  14  N.  Y.  Supp.  39; 
Justice  V.  Nesquehoning  Valley  R.  Co.,  87  Pa.  28;  Northern 
Central  Ry.  Co.  v.  Canton  Co.,  30  Md.  347,  354. 

4.  A  carrier  cannot  refuse  to  recognize  the  demand*  of  the 
true  owner  of  property,  made  while  such  property  is  in  the  car- 
rier's possession  and  duly  pressed,  and  carry  it  away  and  deliver 
it  to  a  person  who  does  not  own  it,  or  his  order,  merely  because 
the  carrier  received  it  from  such  person  as  consignor.  There 
may  be  some  authority  tending  to  sustain  this  position;  but  we 
think  the  better  view  is  to  the  contrary.  It  may  be  inconvenient 
for  a  common  carrier  to  have  two  claimants  for  goods  in  his 
possession ;'  but  so  it  is  for  any  other  bailee  or  depositary.  The 
rule  that  a  carrier  is  estopped  from  denying  the  title  of  his 
consignor  is  not  without  exception  in  this  state.  Section  2286 
of  the  Civil  Code  of  1895  is  as  follows :  "The  carrier  can  not  dis- 
pute the  title  of  the  person  delivering  the  goods  to  him,  by 
setting:  up  adverse  title  in  himself,  or  a  title  in  third  persons^ 
which  is  not  being  enforced  against  him.'*    Hutchinson  on  Car- 
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riers  (2d  Ed.)  §  407,  thus  deals  with  the  subject:  "In  such 
cases,  however,  if  it  should  turn  out  that  such  claimant  has  not 
the  paramount  title  as  against  the  bailor,  the  witholding  the 
goods  by  the  carrier  from  the  latter  will  be  treated  as  a  con- 
version by  him.  And  so,  when  a  demand  is  made  upon  him  by 
the  adverse  claimant,  if  the  carrier  should  refuse  to  surrender 
the  goods  to  him,  he  will  be  equally  guilty  of  a  conversion  if  the 
title  of  such  claimant  should  prove  to  be  the  better,  and  he,  as 
the  true  owner,  was  really  entitled  to  them.  Where,  therefore, 
the  title  to  the  property  is  disputed,  and  it  becomes  difficult  or 
impossible  for  the  carrier  to  determine  who  is  entitled  to  them, 
he  may  be  placed  in  a  perilous  position ;  for,  no  matter  to  which 
he  gives  up  the  goods,  whether  to  the  bailor,  or  in  pursuance  of 
his  directions,  or  to  the  adverse  claimant,  he  will  be  in  danger 
of  being  held  to  account  for  them  by  the  other,  as  for  a  conver- 
sion, if  he  can  show  the  better  title.  Under  such  circumstances 
it  sometimes  becomes  advisable  for  the  carrier,  instead  of  taking 
it  upon  himself  to  determine  between  the  conflicting  claims,  to 
bring  the  parties  before  the  proper  legal  tribunal  by  a  bill  of 
interpleader,  in  order  that  the  parties  may  litigate  the  question 
of  title  inter  sese,  and  have  it  there  determined.  He  may,  how- 
ever, generally  avoid  the  expense  and  delay  of  such  a  proceeding 
by  delivering  the  property  to  the  party  who  seems  best  entitled 
to  it,  upon  being  indemnified  by  him  against  loss  in  case  it  should 
turn  out  otherwise."  The  carrier  may  be  entitled  to  a  reasonable 
time  to  investigate.    Id.  §  408.    But  here  no  time  was  asked. 

It  is  suggested  that,  if  the  carrier  yielded  to  the  demand  of  the 
true  owner  and  delivered  the  property  to  the  latter,  he  could 
have  set  this  up  as  a  defense  against  the  person  delivering  the 
property  for  shipment,  but  that  it  is  optional  with  the  carrier 
whether  he  will  do  so  or  will  transport  the  goods,  deliver  them 
to  the  consignor's  order,  and  leave  the  true  owner  to  look  alone 
to  the  consignor  for  redress.  Is  this  position  sound?  Why  can 
the  carrier  deliver  the  property  to  the  true  owner  unless  the 
owner  is  entitled  to  possession,  in  spite  of  the  shipment  by  an- 
other ?  ^  Certainly  a  carrier  cannot  deliver  property  to  a  person 
who  has  no  right  of  possession,  and  successfully  defend  itself  by 
reason  thereof.  If  there  is  a  right  of  possession,  duly  asserted 
and  enforced,  can  the  carrier  disregard  it?  In  Trans.  Co.  v. 
Barber,  56  N.  Y.  544,  it  is  said:  "When  the  owner  comes  and 
demands  his  property,  he  is  entitled  to  its  immediate  delivery, 
and  it  is  the  duty  of  the  possessor  to  make  it.  The  law  will  not 
adjudge  the  performance  of  this  duty  tortious  as  against  a 
bailor  having  no  title."  In  Hentz  v.  The  Idaho,  93*U.  S.  575, 
23  L.  Ed.  978,  Mr.  Justice  Strong,  in  the  opinion,  says:  "But 
if  he  [the  bailee]  has  performed  his  legal  duty  by  delivering  the 
property  to  its  true  proprietor  at  his  demand,  he  is  not  answerable 
to  the  bailor.  And  there  is  no  difference  in  this  particular  be- 
tween a  common  carrier  and  other  bailees."  See,  also,  5  Am. 
&  Eng.  Enc.  L.  (2d   Ed.)  196,  and  citations;  Southern  Express 
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Co.  V.  Palmer,  48  Ga.  85  (2) ;  Savannah  R.  Co.  r.  Wilcox,  48 
Ga.  432;  Shellenberger  v,  Fremont  R.  Co.,  45  Neb.  491,  63  N. 
W.  859,  50  Am.  St.  Rep.  563 ;  Wells  v.  Am.  Exp.  Co.,  55  Wis. 
32,  11  N.  W.  537,  12  N.  W.  441,  42  Am.  Rep.  700;  Savannah 
Ry.  Co.  V.  Talbot,  123  Ga.  378,  51  S.  E.  401 ;  Atlantic  R.  Co.  v. 
Howard  Supply  Co.,  125  Ga.  478,  54  S.  E.  530.  Here  the  true 
owner  was  not  a  party  to  the  contract  of  shipment  and  was  in 
no  way  bound  by  it.  His  property  was  taken  and  was  being 
carried  away  by  a  carrier.  He  demanded  it  while  it  was  in  the 
carrier's  possession,  and,  upon  refusal,  proceeded  promptly  to 
enforce  his  demand  by  suit. 

5,  6.  Section  1864  of  the  Civil  Code  of  1895  declares  that  "a 
corporation  charged  with  a  duty  to  the  public  cannot,  by  sale  or 
otherwise,  dispose  of  its  property  or  franchises  so  as  to  relieve 
itself  from  liability  for  acts  done  or  omitted,  without  legislative 
sanction  expressly  exempting  it  from  liability."  See,  also.  Single- 
ton v.  S.  W.  Ry.  Co.,  70  Ga.  465,  48  Am.  Rep.  574 ;  23  Am.  & 
Eng.  Enc.  L.  (2d  Ed.)  784  (c)  ;  Georgia  R.  Co.  v.  Tice,  124 
Ga.  459,  52  S.  E.  916;  Hawkins  v.  Central-  Ry.  Co.,  119  Ga. 
159.  46  S.  E.  82. 

Much  of  the  confusion  and  diversity  of  rulings  in  regard  to 
the  liability  of  a  railroad  company  for  acts  of  another  person  or 
corporation  operating  its  line  arises  from  a  failure  to  accurately 
and  exactly  apprehend  the  question  to  be  determined,  and  then 
to  apply  the  underlying  principle  to  the  particular  case.  A  rail- 
road company  is  charged  with  certain  duties  to  the  public.  It 
cannot  devolve  the  exercise  of  its  franchises  upon  another  person 
or  corporation  without  the  express  consent  of  the  state;  and  it 
has  no  implied  power  to  lease  its  road  and  franchises,  and  thus 
affect  the  public.  If  it  makes  a  lease,  or  licenses  another  to  ex- 
ercise its  franchises,  in  whole  or  in  part,  without  express  legis- 
lative author'ty,  it  remains  liable  for  the  acts  of  the  lessee  or 
licensee  in  such  operation  If,  under  express  legislative  author- 
ity, a  railroad  company  leases  its  property  and  franchises  to 
another,  reserving  no  control  in  the  use  of  the  property  or  the 
exercise  of  the  franchises,  but  the  lessee  has  exclusive  control, 
some  courts  hold  that  the  lessor  is  not  liable  for  damages  arising 
from  the  negligence  of  the  lessee,  unless  the  statute  authorizing 
the  lease  expressly  or  impliedly  reserves  a  continuing  liability 
in  the  lessor  for  the  torts  of  the  lessee.  Other  courts,  however, 
hold  that  the  lessor  is  liable  for  the  torts  of  the  lessee,  irrespec- 
tive of  whether  the  lease  was  authorized  by  the  state,  or  whether 
the  liability  of  the  lessor  was  reserved  by  statute,  unless  there 
was  an  express  legislative  exemption.  See,  on  this  subject,  2 
Thompson  on  Negligence,  §  1955;  Freeman  v.  Minneapolis  Ry. 
Co.,  28  Minn.  443,  10  N.  W.  594 ;  7  Am.  &  Eng.  R.  Cas.  410, 
413,  and  note.  In  Central  Railroad  Co.  v.  Phinazee,  93  Ga.  488, 
21  S.  E.  66.  Bleckley,  C.  J.,  said:  "There  is  no  less  skepticism 
in  law  than  in  theology.  This  court  is  called  upon  again  and 
again  for  a  fre^h  revelation  of  some  legal  truth  which  has  al* 
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ready  been  revealed.  After  the  cases  of  Macon  &  Augusta  R. 
R.  Co.  V,  Mayes,  49  Ga.  355,  15  Am.  Rep.  678,  Singleton  v. 
Southwestern  R.  R.  Co.,  70  Ga.  464,  48  Am.  Rep.  574,  and 
Chattanooga,  Rome  &  Columbus  R.  R.  Co.  v,  Liddell,  85  Ga. 
482,  11  S.  E.  853,  21  Am.  St.  Rep.  169,  it  would  seem  that  there 
could  be  no  reasonable  doubt  of  the  liability  of  a  chartered  rail- 
road company  permitting  another  company  to  run  trains  over 
its  railway,  and  thus  to  use  its  franchise,  to  respond  for  any  dam- 
age occasioned  by  negligence,  whether  its  own  or  that  of  its 
lessee  or  licensee."  In  Singleton  v.  Southwestern  R.  Co.,  70  Ga. 
471,  supra  (48  Am.  Rep.  574),  it  was  said  that  "it  requires  not 
only  the  consent  but  a  release  by  the  Legislature  to  absolve  them 
from  the  obligations  which  they  owe  the  public.'-  As  will  be 
seen  from  the  quotation  above  made  from  the  Code,  the  principle 
that  the  lessor  is  not  relieved  from  liability  without  legislative 
sanction  expressly  exempting  it  has  been  codified  and  adopted 
as  a  part  of  the  law  of  this  state. 

It  is  contended  by  counsel  for  plaintiff  in  error  in  their  brief 
that  "a  railroad  company  is  responsible  for  its  lessee's  neglect  to 
maintain  and  operate  the  road,  as  well  as  for  any  damage  arising 
from  a  refusal  by  the  lessee  to  discharge,  an  imposed  duty,  or 
any  negligence  in  the  carrying  of  goods  or  passengers,  or  running 
its  trains,  by  reason  of  which  damage  results  to  a  shipper  or 
passenger  or  person  injured  by  reason  of  such  negligence,*'  but 
not  further ;  and  that  this  case  does  not  fall  within  the  rule.  In 
this  view  we  cannot  concur.  It  is  agreed  that  the  property  was 
loaded  on  the  cars  of  the  defendant,  and  was  to  be  transported 
to  a  distant  point.  The  act  of  the  lessees  in  receiving,  transport- 
ing, and  delivering  the  property  could  only  be  done  by  virtue  of 
the  franchises  of  the  defendant  company.  The  conversion  com* 
plained  of  was  accomplished  by  acts  done  under  such  franchises. 
The  lessees  could  not  have  accomplished  it  at  all,  as  it  was  done, 
except  by  reason  of  the  lease  and  in  acting  under  it.  For  a 
conversion  thus  brought  about  the  original  company  was  liable. 

The  ruling  that  the  lessor  would  not  be  liable  to  one  of  the 
servants  of  the  lessees  for  an  injury  resulting  from  negligence 
of  a  fellow  servant,  and  not  from  any  failure  of  duty  on  the  part 
of  the  lessor  (Augusta  R.  Co.  v.  Killian,  79  Ga.  234,  4  S.  E.  165; 
Banks  v.  Georgia  R.  Co.,  112  Ga.  655,  37  S.  E.  992),  is  quite 
different.  The  servants  thus  concerned  were  not  servants  of  the 
lessor,  but  of  the  lessees,  The  liability  of  a  railroad  company  in 
this  state  for  injury  to  one  fellow  servant  by  reason  of  the  negli- 
gence of  another,  where  he  himself  is  free  from  fault,  is  a  stat- 
utory exception  to  the  general  rule  of  nonliability  of  a  master  to 
one  servant  for  injury  arising  from  negligence  of  a  fellow 
servant. 

7.  Counsel  for  plaintiff  in  error  say  in  one  of  their  briefs  that 
the  action  was  brought  against  the  Georgia  Railroad  &  Banking 
Company,  while  the  evidence  showed  that  the  conversion,  if  anv, 
was  committed  by  their  lessees.    A  general  motion  for  a  nonsuit 
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was  made,  but  it  does  not  appear  that  any  distinct  question  was 
raised  before  the  trial  court,  either  by  plea  or  objection  to  evi- 
dence, or  in  the  motion  for  a  nonsuit,  as  to  the  necessity  for 
alleging  the  lease  and  that  the  lessees  committed  the  conversion. 
Aside  from  the  question  of  the  liability  of,  a  lessor  railroad  com- 
pany  for  the  acts  of  its  lessees,  what  is  the  proper  pleading  in 
such  a  case?  On  this  subject  there  seems  to  be  little  authority. 
In  many  cases  the  action  was  brought  directly  against  the  lessor 
for  acts  of  the  lessee,  apparently  without  alleging  any  lease,  and 
a  recovery  was  sustained.  See  Nelson  v.  Vermont  &  Canada  R. 
Co.,  26  Vt.  717,  62  Am.  Dec.  614;  Railroad  Co.  v.  Barron,  5 
WaU.  (U.  S.)  90;  York  &  Maryland  Line  R.  Co.  v,  Winans,  17 
How.  (U.  S.)  30,  15  L.  Ed.  27;  IngersoU  v.  Stockbridge  R. 
Co.,  8  Allen  (Mass.)  438;  Railroad  Co.  v.  Brown,  84  U.  S.  445, 
21  L.  Ed.  675;  Chicago  R.  Co.  v.  McCarthy,  20  111.  385,  71 
Am.  Dec.  285 ;  Peoria  R.  Co.  v.  Lane,  83  111.  448 ;  Quested  v. 
Xewbufyport  &  Amesbury  Horse  R.  Co.,  127  Mass.  204.  In 
Massachusetts  there  is  a  statute  (somewhat  similar  to  that  in 
Georgia  as  to  reserving  liability  of  the  lessor)  which  provides 
for  power  to  lease,  but  declares  that  such  lease  or  contract  shall 
not  exempt  the  lessor  from  any  duties  or  liability  to  which  it 
would  otherwise  be  subject.  In  none  of  these  cases  was  the 
direct  point  raised  and  decided  as  to  whether,  in  a  suit  against  a 
lessor  for  acts  of  the  lessee,  if  the  lease  be  authorized,  but  the 
liability  of  the  lessor  be  reserved,  the  negligence  or  conduct 
complained  of  may  be  alleged  directly  as  that  of  the  lessor,  or 
whether  it  should  be  alleged  as  that  of  the  lessee  or  its  agents, 
for  which,  under  the  law,  the  lessor  is  liable.  In  Missouri  the 
Court  of  Appeals  has  several  times  considered  the  question,  but 
the  rulings  have  not  been  uniform.  As  holding  that  an  allega- 
tion that  the  act  was  done  by  the  lessor  was  sufficient,  see 
McCoy  V.  Kansas  City  R.  Co.,  36  Mo.  App.  445;  Price  v,  Bar- 
nard, 70  Mo.  App.  175,  179,  180.  Contra,  see  Main  v.  Hannibal 
R.  Co.,  18  Mo.  App.  388;  Brown  v.  Hannibal  R.  Co.,  27  Mo. 
App.  394.  Constructions  of  particular  statutes  and  statements 
as  to  what  is  necessary  to  be  averred  under  them  throw  but  little 
light  on  the  general  question.  An  illustration  of  this  will  be 
found  in  Pittsburgh  Ry.  Co.  v.  Hannon,  60  Ind.  417. 

With  meager  light  from  outside  sources  on  the  subject  of 
what  the  pleadings  should  allege,  where  it  is  sought  to  hold  the 
lessor  liable  for  the  conduct  of  the  lessee,  we  turn  to  the  decisions 
of  this  state  touching  upon  the  subject.  In  Central  R.  Co.  z\ 
Brinson,  64  Ga.  475,  it  was  held  that:  "Although  one  railroad 
may  be  leased  to  and  operated  by  another,  by  which  the  latter 
makes  itself  responsible  for  acts  done  on  the  road  leased,  yet 
neither  loses  its  identity,  and  any  tort  committed  upon  the  line 
of  the  one  or  of  the  other  should  be  so  alleged  and  proved.  Es- 
specially  is  this  true  where  both  roads  are  constructed  through 
the  territory  of  the  same  county."  This,  however,  merely  holds 
that,  where  it  is  sought  to  hold  a  lessee  company  liable  for  its 
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acts  in  operating  the  leased  road,  the  fact  of  the  lease  or  opera- 
tion should  be  alleged.     In  Central  Railroad  v.  Whitehead,  74 
Ga.  441,  Hall,  J.,  held  that  while  it  might  have  been  sufficient  to 
have   alleged  that   the    railroad    company   sued    controlled  and 
operated  the  road  where  the  injury  occurred,  without  specifying 
the  particular  character  of  agreement  under  which  this  was  done, 
yet,  where  the  plaintiff  alleged  with  needless  particularity  or  un- 
necessary circumstance  what  might  have  been  more  generally 
stated,  he  was  bound  to  prove  the  fact  as  alleged,  and  therefore, 
having  alleged  that  one  railroad  operated  another  under  a  lease,  it 
was  necessary  to  prove  the  lease,  and  this  could  not  be  done  by 
parol  where  the  lease  was  in  writing.    In  his  opinion  he  said :  **It 
would  have  been  sufficient  to  allege  that  the  defendant  controlled 
and  operated  the  road,  without  specifying  the  particular  char- 
acter of  the  agreement  under  which  it  was  so  held  and  operated/' 
The  majority  of  the  court  did  not  differ  from  this  statement,  but 
held  that  the  fact  of  the  lease  might  be  proved  without  producing 
the  writing,  on  the  ground  that  nothing  in  the  writing  could  pre- 
vent the  liability  of  the  actual  carrier  holding  itself  out  to  the 
public  as  such,  if  it  were  negligent.    This  also,  was  a  suit  against 
a  lessee.     In  Heins  v.  Savannah  R.  Co.,  114  Ga.  678,  40  S.  E. 
710,  it  was  held  that  an  action  against  a  railroad  company  as  a 
lessor  or  licensor  of  another  company,  for  permitting  such  com- 
pany to  inflict  injuries  upon  the  plaintiff,  could  not  be  converted 
by  amendment  into  an  action  against  the  same  defendant  as  a 
common  carrier  of  passengers,  for  inflicting  the  alleged  injuries 
through  its  own  servants  and  agents,  and  that  where  the  allega- 
tion was  that  the  injuries  were  inflicted  by  the  agents  of  the 
lessee  company,  and  nothing  appeared  to  show  that  they  were 
so  inflicted,  a  nonsuit  was  properly  granted.     At  first  view  this 
decision  seems  to  bear*  quite  directly  upon  the  point  now  under 
consideration.    In  so  far  as  it  holds  that,  in  a  suit  against  a  rail- 
road company  for  an  alleged  injury,  an  allegation  that  it  was 
inflicted  by  the  servants  of  the  licensee,  for  whose  conduct  the 
defendant  was  legally  liable,  could  not  be  amended  so  as  to  strike 
the  allegation  as  to  the  licensee's  agents,  and  thus  charge  the 
defendant  company  directly  with  the  acts  of  negligence  alleged 
to  have  caused  the  injury,  the  decision  is,  to  say  the  least,  of 
very  doubtful  correctness  as  an  original  proposition ;  and  in  prin- 
ciple it  directly  conflicts  with  the  ruling  in  the  older  case  of 
Central  Railroad  v.  Whitehead,  supra.     In  that  case  Hall,  J., 
held  that  "an  amendment  alleging  that  the  railroad,  on  the  line 
of  which  an  injury  was  received,  was  held  under  a  lease,  and 
operated  by  another  railroad  company,  against  which  suit  was 
brought,  was  properly  allowed."    As  to  this  point  the  other  mem- 
bers of  the  court  appear  to  have  concurred  with  him ;  and  they 
must  have  done  so,  because  they  affirmed  the  judgment  of  the 
court  below.     In  regard  to  it,  therefore,  the  decision  must  be 
treated  as  made  bv  the  entire  bench.    On  the  subject  of  amend- 
ments, see,  also,  Civ.  Code  1895,  §  5098;  Ellison  v,  Georgia  R. 
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Co.,  87  Ga.  699,  13  S.  E.  809 ;  City  of  Columbus  v.  Anglin,  120 
Ga.  785,  48  S.  E.  318;  Price  v,  Barnard,  65  Mo.  App.  649.  The 
justice  who  wrote  the  decision  in  the  Heins  Case  cited  the  case 
of  Central  Ry.  Co.  v.  Williams,  105  Ga.  70,  31  S.  E.  134,  as 
directly  in  point.  But  we  do  not  think  so.  In  that  case  a  suit 
was  brought  against  the  defendant,  alleging  that  the  relation  of 
master  and  servant  existed  between  it  and  the  plamtifF;  and  the 
gist  of  the  action  was  that  the  master  had  negligently  failed  to 
provide  a  safe  place  for  the  servant  to  do  his  work.  It  thus 
rested  upon  the  duties  growing  out  of  the  relation  between 
master  and  servant.  It  was  sought  to  amend  the  petition  by 
changing  the  whole  character  of  the  action,  and  alleging  that  the 
plaintiff  was  not  the  servant  of  the  defendant,  but  the  servant  of 
a  tenant  whose  landlord  the  defendant  was,  and  that  a  certain 
duty  to  repair  rested  on  the  landlord.  The  duty  of  a  master  to 
his  servant,  and  the  duty  of  a  landlord  to  his  tenant  or  the  serv- 
ants of  his  tenant,  are  two  entirely  different  things.  In  the  case 
of  holding  a  railroad  company  liable  for  the  acts  of  its  licensee 
or  lessee,  or  the  servants  of  the  latter,  such  li'ability  rests  on  the 
original  duty  of  the  railroad  company,  and  the  fact  that  it  cannot 
of  its  mere  volition  shift  its  liability  to  another.  The  cause 
of  action  arises  from  a  failure  to  discharge  certain  duties  grow- 
ing out  of  its  charter  and  franchises,  whether  it  seeks  to  dis- 
charge them  itself  through  its  own  agents  or  whether  it  delivers 
its  property  and  franchises  to  a  lessee  for  operation.  It  is  not 
at  all  similar  to  the  case  of  Central  R.  Co.  v,  Williams,  supra. 

From  the  foregoing  discussion  it  would  seem  to  be  better 
pleading,  in  the  absence  of  any  statutory  provision,  to  allege 
whether  the  act  complained  of  was  committed  by  the  railroad 
company  itself,  through  its  own  employee's  or  by  the  employees  ^ 
of  the  lessee  or  licensee.  If  the  point  were  specifically  made  at 
the  proper  time,  perhaps  it  might  be  necessary  to  amend  in  order 
to  adjust  the  pleadings  to  the  evidence.  But  this  could  be  done. 
Here  error  is  assigned  on  the  refusal  to  grant  a  general  motion 
for  nonsuit,  and  because  the  verdict  was  not  authorized  by  the 
evidence.  Almost  the  entire  argument  in  this  court  was  based 
upon  the  contention  that  the  defendant  was  not  liable  for  the 
conversion  by  its  lessees,  and  the  Heins  Case  was  only  cited 
passingly  in  one  of  the  briefs.  The  ruling  in  that  case  as  to  the 
grant  of  a  nonsuit  was  merely  that,  where  the  allegation  was  that 
a  licensee  did  the  injury  complained  of  (whether  necessary  or 
not  to  have  been  decided),  the  proof  must  sustain  it.  Since  this 
action  was  brought  in  1896,  an  act  has  been  passed  (Acts  1899, 
p.  54)  requiring  all  railroad  companies  leasing,  or  who  have 
already  leased  their  property  or  line  of  railroad  to  record  such 
lease  in  each  county  through  which  the  road  may  run,  and  de- 
claring that  a  failure  so  to  do  will  authorize  any  person  having 
a  right  of  action  against  such  railroad  or  the  lessee  or  the  lessees 
thereof,  including  employees,  to  file  and  prosecute  the  action 
against  said  railroad  company  in  all  respects  as  if  the  same  were 
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the  proper  party,  and  declaring  that  no  plea  or  other  defense 
seeking  to  shift  liability  to  such  lessee  or  lessees,  or  denying  the 
control  or  possession  of  such  property,  should  avail  as  against 
such  suit  either  by  an  employee  or  a  member  of  the  general  pub- 
lic. Such  act  is,  of  course,  prospective,  and  its  passage  is  merely 
mentioned  as  bearing  on  the  cases  arising  subsequently  thereto. 

8.  Counsel  for  plaintiff  in  error  contend  with  ability  and  in- 
genuity  that  under  the  peculiar  terms  of  the  charter  of  the 
Georgia  Railroad  &  Banking  Company  (Acts  1833,  p.  262;  Acts 
1835,  p.  180)  it  is  not  subject  to  the  general  rule  of  liability  for 
the  acts  of  its  lessees  above  referred  to;  but  the  agreed  state- 
ment of  facts  shows  that  it  has  leased  the  right  to  operate  the 
entire  railroad.  If  the  original  company  leased  its  road  and 
turned  over  the  operation  of  its  franchises  to  others,  it  is  sub- 
ject to  the  rule.  When  the  original  charter  was  granted,  railroad 
building  was  in  its  infancy,  and  turnpikes  were  g^eat  public 
highways.  Certain  expressions  were  used  which  seem  perhaps 
rather  inapt  to  modern  railroad  conditions.  But,  m  view  both  of 
the  charter  and  the  general  law,  the  Legislature  never  intended 
that  the  lessees  could  take  the  place  of  the  original  company  in 
the  operation  of  its  cars  and  franchises  as  a  railroad  company, 
and  the  original  company  be  entirely  freed  from  liability  in  con- 
nection therewith. 

In  the  brief  of  counsel  for  defendant  in  error  an  attack  i^  made 
on  the  legality  of  the  lease  and  of  the  possession  of  the  lessees, 
because  the  original  lease  was  to  an  individual,  who,  it  was 
claimed,  could  not  exercise  the  franchises,  and  because  the  pres- 
ent holders  are  foreign  corporations.  But,  under  the  views  we 
have  expressed  above,  this  question  is  not  material,  since  we  hold 
that  a  legal  lease  does  not  operate  to  prevent  liability.  See,  on 
this  subject,  however,  Georgia  Railroad  Co.  v,  Maddox,  116  Ga. 
64,  42  S.  E.  315. 

Under  the  evidence  the  plaintiff  was  entitled  to  recover,  and 
there  was  no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed.     All  the  Justices  concur. 
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(Supreme  Court  of   Mississippi,  Jan.   28,   1907.) 

[42  So.   Rep.   670.] 

Carriers — Carriage  of  Goods — Limitation  of  Liability — Express 
Company.'^ — An  express  company  received  a  package  without  notice 
as  to  its  value,  and  gave  a  receipt  limiting  its  liability,  and  received 
the  minimum  rate  for  transportation.  Held  that,  in  the  event  of  a 
loss,  the  company  was  liable  only  for  the  amount  specified. 

Same — Notice  of  Loss.t — A  receipt  given  by  an  express  company 
provided  that  it  should  not  be  liable  for  loss  unless  the  claim  should 
be  presented  in  writing  within  30  days.  Within  a  few  days  after 
the  delivery  of  the  package  verbal  notice  was  given  the  agent  at  the 
shipping  point  of  a  partial  loss,  and  the  agent  sent  out  a  tracer. 
After  about  90  days  the  agent  reported  that  he  was  unable  to  find 
the  property,  and  immediately  thereafter  a  written  demand  was 
made  on  the  company  for  the  value  of  the  property  lost.  Held,  that 
the  notice  was  sufficient. 

Appeal  from  Circuit  Court,  Pearl  River  County :  W.  H.  Cook, 
Judge. 

Action  by  R.  L.  Stevenson  against  the  Southern  Express 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Af- 
firmed on  partial  remission,  or  reversed. 

Appellee  delivered  to  appellant  a  package  containing  four 
diamond  rings  for  transportation  by  express,  without  placing  a 
valuation  on  the  package  or  informing  the  agent  oi  appellant 
of  the  contents  of  the  package,  but  paying  the  minimum  rate  for 
transportation,  and  taking  from  appellant's  agent  a  receipt  which 
provided  that  the  company  should  not  be  liable  for  damage  or 
loss,  unless  shown  to  be  due  to  fraud  or  gross  negligence  of  the 
company  or  its  servants;  that,  unless  specially  msured  and  so 
specified  in  the  receipt,  the  holder  thereof  would  not  demand 
more  than  $50  for  loss  or  damage ;  and  that  the  company  would 
not  be  liable  for  loss  or  damage  unless  the  claim  therefor  should 
be  presented  in  writing  within  30  days.  When  the  package  ar- 
rived at  its  destination  one  of  the  rings  was  missing,  and  appellee 
verbally  notified  the  agent  of  the  company  at  the  shipping  point 
of  the  loss  and  requested  that  a  tracer  be  sent;  the  agent  then 
taking  a  copy  of  the  receipt  given  appellee.  About  three  months 
later  he  was  informed*  by  the  agent  that  the  ring  could  not  be 

*See  foot-notes  appttided  to  Carpenter  v.  Baltimore  &  O.  R.  Co. 
(Del.  Sup*r  Ct.),  20  R.  R.  R.  679,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  679; 
Missouri,  etc.,  Ry.  Co.  v,  Patrick  (C.  C.  A.),  20  R.  R.  R.  483,  43 
Am.  &  Eng.  R.  Cas.,  N.  S.,  483. 

tFor  the  authorities  in  this  series  on  the  subject  of  notice  of 
claims  against  railroads,  see  foot-notes  appended  to  Atchison,  etc., 
Ry.  Co.  V.  Poole  (Kan.),  21  R.  R.  R.  449,  44  Am.  &  Eng.  R.  Cas., 
N.  S.,  449. 
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found,  whereupon  he  filed  his  claim  in  writing  for  $80,  the  value 
of  the  ring.  At  the  trial  the  court  gave  a  peremptory  instruc- 
tion to  file  for  the  appellee  and  assess  his  damages  at  $80,  and 
appellant  appeals. 

Napier  &  Huddleston,  for  appellant. 
Shivers  &  Shivers,  for  appellee. 

Mayes,  J.  It  is  manifest  from  the  record  that  the  express 
company  had  no  notice  that  the  package  delivered  to  them  for 
shipmdht  to  New  Orleans  contained  diamonds,  or  anything  of 
great  value.  Mr.  Stevenson  did  not  fix  the  value  at  the  time 
he  made  the  shipment,  and,  this  being  the  case,  he  cannot  recover 
over  and  above  the  sum  of  $50.  By  express  contract  it  is  stated 
that  the  amount  the  express  company  shall  be  liable  for,  in  the 
event  of  loss  or  damage  when  no  value  is  given,  shall  not  exceed 
the  sum  of  $50.  This  regulation  is  reasonable  and  valid.  When 
articles  of  great  value  are  to  be  shipped  by  the  express  company, 
it  is  but  just  and  right  that  they  should  be  informed,  in  order 
that  they  may  take  such  precaution  to  secure  the  safe  delivery 
of  the  articles  as  the  values  they  are  dealing  with  warrant.  A 
party  who  takes  advantage  of  the  cheapest  rate,  and  fails  to  give 
proper  notice,  can  have  no  cause  to  complain  if  the  goods  are  lost, 
and  he  is  deprived  of  his  right  to  recover  all  above  the  amount 
limited  in  the  contract  of  shipment. 

Notice  of  loss  was  given  to  the  express  agent  a  few  days  after 

'  the  loss  was  discovered.  This  notice  was  given  verbally  by  the 
shipper,  and  Mr.  Hyde,  the  express  agent,  sent  a  tracer  after 
the  goods,  and  after  about  90  days  reported  that  he  could  not 
find  them.  After  he  reported  that  he  could  not  find  the  goods, 
a  written  demand  was  made  on  the  express  company  for  the 
value.     We  think  that  the  express  company  had  all  the  notice 

^  necessary,  and  is  liable  in  the  sum  of  $50,  the  amount  limited  in 

*  their  contract. 

The  court  erred  in  giving  a  peremptory  instruction  for  the 
plaintiff  and  ordering  the  jury  to  assess  damages  in  the  sum  of 
$80.  If  the  judgment  be  remitted  down  to  $K),  the  case  is  af- 
firmed here;  otherwise,  it  is  reversed  and  remanded.  But,  in 
any  event,  the  costs  of  appeal  shall  be  taxed  against  appellee. 
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(Supreme  Court  of  Georgia,  Jan.  1^,  1907.) 
[56  S.   E.   Rpp.   454.] 

Carriers — Freight — Delay  in  Delivery-^Action  for  Damag< 
Pleading. — A  petition,  in  a  suit  against  a  railroad  company,  which 
alleged  that  the  goods  of  the  plaintiff  had  been  delivered  to  another 
carrier,  who  in  turn  delivered  them  to  the  defendant,  and  that  the 
time  consumed  in  the  transportation  from  the  initial  point  to  des- 
tination was  so  unreasonable  that  the  goods  were  damaged  in  con- 
sequence of  the  delay,  and  which  in  effect  alleged  that  the  defendant 
company  was  the  last  line  of  connecting  carriers,  but  did  not  allege 
that  the  delay  occurred  upon  the  line  of  the  defendant  or  that  the 
goods  were  received  by  it  in  good  order,  was  defective,  whether  it 
be  treated  as  an  attempt  to  set  forth  a  cause  of  action  under  the 
common  law  or  a  cause  of  action  upon  the  statutory  liability  im-' 
posed  upon  the  last  carrier  in  a  line  of  Connecting  carriers.  How- 
ever, such  petition  was  amendable  by  distinctly  alleging  that  the 
defendant  was  the  last  of  a  line  of  connecting  carriers  and  that  it 
received  the  goods  as  in  good  order,  and,  when  so  amended,  the 
petition  set  forth  a  cause  of  action*. 

Same — ^Authority  of  Station  Agent.''' — The  fact  that  a  station  agent 
of  a  railroad  company  persuaded  the  consignee  to  receive  goods 
which  are  in  a  damaged  condition  and  pay  the  freight  of  the  same 
does  not  render  the  company  liable  for  damages,  when  it  would  not 
be  otherwise  responsible,  unless  it  appears  that  the  agent  was  au- 
thorized on  its  behalf  to  assume  such  liability.  It  is  not  within  the 
scope  of  the  authority  of  a  station  agent  to  bind  his  company  under 
such  circumstances  for  a  liability  that  does  not  exist. 

Appeal — Review — Evidence. — While  the  evidence  is  not  altogether 
satisfactory,  there  was  at  least  some  evidence  upon  which  the  find- 
ing complained  of  could  have  been  based,  and  the  judgment  will  not 
be  reversed  upon  the  ground  that  such  finding  was  contrary  to  the 
evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Henry  County;  E.  J.  Reagan, 
Judge. 

Action  by  J.  L.  Gardner  against  Southern  Railway  Company. 
Judgment  for  plaintiff.    Defendant  brings  error.    Affirmed. 

Gardner  sued  the  Southern  Railway  Company,  alleging  that 
the  defendant  had  damaged  him  by  its  failure  to  deliver,  within 
a  reasonable  time,  a  car  load  of  com,  purchased  of  Brooke,  in 
Memphis,  Tenn.     The  corn  was  delivered  to  the  Kansas  City, 

♦For  the  authorities  in  this  'series  on  the  subject  of  the  implied 
authority  of  a  carrier's  freight  or  ticket  agents,  see  foot-notes  ap- 
pended to  St.  Louis,  etc.,  R.  Co.  v.  White  (Tex.),  20  R.  R.  R.  796, 
43  Am.  &  Eng.  R.  Cas..  N.  S.,  796. 
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Memphis  &  Birmingham  Railroad  Company,  at  Memphis,  which 
issued  its  bill  of  lading  on  March  14,  1903,  to  Brooke,  who  in- 
dorsed it  over  to  the  plaintiff.  The  bill  of  lading  stated  that  the 
com  was  in  apparent  good  order.  It  was  understood,  at  the 
time  the  com  was  received,  that  it  was  to  be  shipped  from  Bir- 
mingham, Ala.,  to  Locust  Grove,  Ga.,  over  the  lines  of  the  de- 
fendant ;  that  being  the  only  line  over  which  it  could  be  trans- 
ported to  Locust  Grove.  The  car  was  in  transit  from  March  14, 
1903,  to  April  3,  1903,  when  it  arrived  at  Locust  Grove,  and  this 
was  an  unreasonable  length  of  time  for  its  transportation  from 
tjie  initial  point  to  destination ;  a  reasonable  time  for  such  trans- 
portation being  five  days.  When  the  com  arrived  at  Locust 
Grove  it  was  in  a  damaged  condition,  being  heated  and  sprouted 
and  unfit  for  use  other  than  as  feed  for  hogs;  this  condition 
being  brought  about  by  the  unreasonable  delay  in  transportation. 
When  plaintiff  was  notified  of  its  arrival  at  Locust  Grove  he 
declined  to  accept  it,  but  after  a  lapse  of  five  days  was  persuaded 
by  the  station  agent  of  the  defendant  to  accept  the  com  and 
dispose  of  it  to  the  best  advantage  and  make  his  claim  against 
the  railroad  for  damages.  He  sold  it  for  the  highest  price  pos- 
sible, and,  on  account  of  the  damaged  condition,  sustained  loss 
in  the  amount  sued  for.  To  this  petition  the  defendant  filed  a 
general  demurrer,  and  also  a  special  demurrer  upon  the  ground 
fiiat  it  did  not  appear,  from  the  petition,  that  the  injury  occurred 
after  the  defendant  had  received  the  com,  and  also  that  it  did 
not  appear  that  the  defendant  had  ever  entered  into  a  contract 
for  the  transportation  of  the  com.  The  court  overruled  these 
demurrers,  and  the  defendant  excepted.  The  plaintiff  then  of- 
fered an  amendment  to  his  petition,  alleging  that  the  Southern 
Railway  was  the  last  of  a  connecting  line  of  carriers,  and  that 
it  received  the  com  as  in  good  order.  This  amendment  was  al- 
lowed, and  the  defendant  demurred  to  the  petition  as  amended, 
upon  the  ground  that  the  amendment  was  not  germane  to  the 
original  petition,  and  that  the  petition  as  amended  set  forth  no 
caiEc  of  action,  and  that  the  amendment  added  a  new  cause  of 
action,  for  the  reason  that  the  original  petition  sets  forth  the 
cause  of  action  upon  a  common-law  liability  of  the  defendant  to 
transport  the  corn  within  a  reasonable  time,  and  the  amendment 
converts  the  case  into  an  action  upon  a  statutory  liability.  This 
demurrer  was  overruled,  and  the  defendant  excepted.  The  case 
was  submitted  to  the  judge  without  the  intervention  of  a  jury, 
who  rendered  a  judgment  in  favor  of  the  plaintiff  for  the  full 
amount  sued  for.  To  this  judgment  the  defendant  excepted, 
upon  the  ground  that  it  was  contrary  to  law,  contrary  to  evi- 
dence, and  without  evidence  to  support  it. 

Charlton  B.  Battle,  for  plaintiff  in  error. 

/.  F,  Wall  and  G.  W.  Bryan,  for  defendant  in  error. 

Cobb,  P.  J.  (after  stating  the  facts).     1.   If  the  original  peti- 
tion be  treated  as  an  attempt  to  enforce  the  common-law  liability 
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Upon  the  defendant,  it  was  defective,  for  the  reason  that  it  did 
not  definitely  allege  that  the  damage  resulted  from  the  act  of 
the  defendant  after  it  had  received  the  car.  If  the  petition  was 
an  attempt  to  enforce  upon  the  defendant  a  liability  under  the 
statute,  on  account  of  its  being  the  last  of  a  connecting  line  of 
carriers,  the  petition  was  likewise  defective,  for  the  reason  that 
it  did  not  allege  that  the  corn  was  received  as  in  good  order  by 
the  defendant.  But,  under  the  liberal  rule  laid  down  in  EUisno  v. 
Georgia  R.  Co.,  87  Ga.  692,  13  S.  E.  809,  which  is  now  a  part 
of  the  statute  law  of  this  state  (Civ.  Code  1895,  §  5098),  the 
petition  was  amendable.  It  could  have  been  amended  by  al- 
leging that  the  damage  occurred  on  the  line  of  the  defendant, 
which  would  have  made  it  set  forth  a  good  cause  of  action  under 
the  common  law.  It  could  have  been  amended  by  alleging  that 
the  defendant  was  the  last  of  a  line  of  connecting  carriers,  and 
that  it  received  \he  corn  as  in  good  order.  The  plaintiff  of- 
fered  an  amendment  of  the  latter  character,  and  the  petition  as 
amended  set  forth  a  cause  of  action.  The  cause  of  action  in 
the  original  petition  was  incomplete ;  but  there  was  enough  in  the 
petition  to  amend  by,  under  the  rule  laid  down  in  the  section  of 
the  Code  above  referred  to.  The  amendment  did  not  change  or 
shift  the  cause  of  action  set  forth  in  the  original  petition.  It 
merely  took  that  which  was  in  the  original  petition,  which  was 
insufficient  and  defective,  and  supplied  a  necessary  allegation  j 
and  the  petition  and  amendment,  when  taken  in  connection  with 
each  other,  set  forth  a  complete  cause  of  action.  In  Exposition 
Cotton  Mills  V.  Western  &  Atlantic  R.  Co.,  83  Ga.  441,  10  S.  E. 
113,  an  examination  of  the  record  shows  that  in  the  original 
petition  there  was  a  distinct  allegation  that  the  damage  occurred! 
on  the  line  of  the  defendant,  and  therefore  there  was  a  complete 
cause  of  action  upon  the  common-law  liability  set  forth  in  the 
original  petition.  The  amendment  sought  to  convert  this  into  a 
cause  of  action  arising  upon  the  liability  under  the  statute,  and 
it  was  held  that  this  could  not  be  done.  If,  in  the  present  case, 
the  original  petition  had  alleged  that  the  damage  occurred  upon 
the  line  of  the  defendant,  the  objection  to  the  amendment,  that  it 
added  a  new  cause  of  action,  would  have  been  well  taken. 

2.  The  petition  alleged  that  the  plaintiff  refused  to  accept  the 
com  on  account  of  its  damaged  condition,  and  that  his  refusal 
continued  for  five  days,  and  finally  on  the  8th  of  April  the  agent 
persuaded  him  to  take  tlie  corn,  pay  the  freight,  and  make  his 
claim  for  damages.  If  the  defendant  company  was  not  liable  to 
the  plaintiff  on  account  of  the  delay  in  the  transportation  of  the 
com,  this  action  of  the  agent,  in  persuading  him  to  receive  the 
com  and  pay  the  freight,  would  not  impose  a  liability,  unless  it 
appeared  that  the  agent  had  authority  from  the  company  to  as- 
sume a  liability  which  did  not  exist.  A  station  agent  of  a  rail- 
road company  has  no  implied  authority  to  impose  a  liability  upon 
the  railroad  company  when  none  in  fact  exists  against  it.  So 
that  the  case  at  last  depends  on  the  question  as  to  whether  there 
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was  a  liability  upon  the  company,  and  the  action  of  the  station 
agent  in  reference  to  the  matter  becomes  immaterial.  The  col- 
lection of  the  freight  by  the  station  agent  would  not  affect  the 
question,  because  the  consignee  was  liable  for  the  freight,  and 
the  railroad  company  could  have  treated  the  corn,  even  in  its 
damaged  condition,  as  the  property  of  the  consignee,  and  dis- 
posed of  it  in  the  manner  .prescribed  by  law,  for  the  enforce- 
ment of  its  lien  for  freight. 

3.  It  appeared  from  the  evidence  that  the  com  was  received 
by  the  Kansas  City,  Memphis  &  Birmingham  Railroad  Company 
on  March  14,  1903;  that  it  was  received  by  the  defendant  at 
Birmingham  on  March  29,  1903,  at  11  o'clodc  a.  m. ;  that  there 
was  a  delay  in  Birmingham,  due  to  the  then  congested  condition 
of  the  yard  and  the  large  amount  of  business  to  be  handled;  and 
that  it  reached  Locust  Grove  on  the  2d  or  3d  of  April,  1903. 
There  was  no  positive  evidence  as  to  the  condition  of  the  com 
at  the  time  it  reached  Birmingham.  Several  witnesses  testified 
as  to  the  length  of  time  required  for  com  to  become  heated  and 
sprouted,  as  it  was  when  it  reached  Locust  Grove ;  the  time  vary- 
ing from  seven  to  ten  days,  one  witness  testifying  that  it  might 
occur  in  seven  or  eight  days,  possibly  ten  days,  and  other  wit- 
nesses testifying  that  it  could  not  occur  in  less  than  ten  days 
at  that  season  of  the  year.  The  defendant,  so  far  as  the  record 
discloses,  gave  no  receipt  for  the  corn  at  Birmingham,  but  there 
would  be  a  presumption  that  it  received  it  at  that  point  in  good 
order;  but  this  presumption  is  not  conclusive,  and  the  company 
would  be  authorized  to  overcome  it  by  proof.  Southern  Ry.  Co. 
V,  Waters,  125  Ga.  520,  54  S.  E.  620.  If  the  com  was  in  a  dam- 
aged condition  at  the  time  it  reached  Birmingham,  of  course, 
its  condition  would  become  worse  from  day  to  day ;  but,  if  the 
defendant  transported  the  car  within  a  reasonable  time  after  it 
received  it,  it  would  not  be  liable  in  damages  to  the  plaintiff  in 
the  event  the  damage  originated  before  it  received  the  car.  The 
duty  owed  by  it  was  to  exercise  reasonable  diligence  in  the  trans- 
portation of  the  car  after  it  was  received.  According  to  the  tes- 
timony, under  ordinary  conditions,  four  days  would  be  a  reason- 
able time  for  a  car  to  be  transported  from  Birmingham  to  Locust 
Grove.  Taking  the  evidence  in  its  most  favorable  light  for  the 
plaintiff,  it  would  authorize  a  finding  that  the  car  was  in  transit 
six  days  between  these  points. 

It  is  claimed  that  the  railroad  company  is  not  responsible  for 
any  consequence  that  might  result  from  the  delay,  for  the  rea- 
son that  the  railroad  yards  at  Birmingham  were  in  such  condi- 
tion that  the  car  could  not  have  been  handled  with  greater  dis- 
patch; the  freight  agent  of  the  defendant  at  Birmingham 
having  testified  that  the  car  "was  delayed  on  account  of  the 
larg^e  amount  of  business  being  handled  at  that  time,"  and  that  it 
was  moved  as  soon  as  possible  after  its  receipt,  and  a  yard  cleric 
having  testified  that  "the  car  was  moved  as  soon  as  prac- 
ticable,  and  not  moved   sooner,  as   stated,  because  of  the  con- 
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gested  condition  of  the  yards."  We  recognize  the  rule  that  a 
railroad  company  will  not  be  responsible  for  delay  if  the  car  is 
transported  with  as  much  dispatch  as  possible  under  the  actual 
circumstances  which  exist  at  the. time;  that  is,  what  would  be  a 
reasonable  time  for  the  transportation  of  a  car  between  given 
points  cannot  be  fixed  by  any  invariable  rule,  but  it  depends  to 
a  large  extent  upon  the  circumstances  as  they  e^ist  at  the  time 
that  the  company  attempts  to  effect  the  transportation,  but  a  rail- 
road  company  cannot  relieve  itself  from  responsibility  for  delay 
by  simply  showing  a  condition  of  affairs  in  regard  to  its  own 
business  which  brought  about  the  delay,  unless  it  also  appears 
that  the  condition  of  affairs  was  unprecedented,  could  not  have 
been  foreseen,  and  therefore  was  not  due  to  its  fault.  Mere 
proof  that  a  car  was  not  promptly  transported,  for  the  reason 
that  the  yards  of  the  company  were  in  such  condition  that  it 
could  not  be  moved  earlier,  ought  not  to  be  allowed  as  an  ex- 
cuse for  delay,  unless  it  is  shown  that  the  company  was  not 
responsible  for  the  crowded  condition  of.  its  yards  at  that  time; 
that  is,  that  a  condition  of  affairs  had  arisen  which  was  unusual 
and  with  which  they  could  not  deal  in  the  usual  manner.  It  is 
true  in  the  case  of  Smith  v,  C,  C,  C.  &  St.  L.  Ry.  Co.,  92  Ga. 
539,  18  S.  E.  977,  the  grant  of  a  nonsuit  was  affirmed  upon  the 
simple  evidence  of  the  yardmaster  that  the  car  could  not  have 
been  delivered  sooner,  on  account  of  the  crowded  condition  of 
the  yard.  Tl.-e  rule  laid  down  in  that  case  is  correct ;  that  is,  that 
the  company  would  not  be  responsible  if  they  sent  the  car  for- 
ward with  as  much  despatch  as  possible  under  the  actual  circum- 
stances which  existed  at  the  time.  But  we  think  the  rule  was 
inaptly  applied,  and,  while  we  follow  the  rule,  we  will  not  fol- 
low the  erroneous  apnJicalion  of  the  same,  unless  the  case  before 
us  is  identical  in  every  particular  with  that  in  which  the  law 
was  erroneously  applied.  The  evidence  was  of  such  character 
as  trj  authorize  a  finding  that  the  railroad  company  had  failed 
to  account  for  the  delay  of  two  days  in  such  a  way  as  to  relieve 
it  of  responsibility;  and,  while  the  evidence  as  a  whole  is  not 
altogether  satisfactory,  we  do  not  feel  justified  in  holding  that 
the  judgment  is  entirely  unsupported  by  the  evidence.  The  evi- 
dence was  of  such  character  as  to  authorize  a  finding  either  way, 
though  the  preponderance  of  the  evidence  seems  to  be  against 
the  judgment.  There  was  some  evidence  upon  which  the  judg- 
ment could  be  based. 

Judgment  affirmed.    All  the  Justices  concur,  except  Fish,  C. 
J.,  absent. 
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Campbell  v.  Missouri  Pac.  Ry.  Co.  et  al. 

(Supreme  Court  of  Nebraska,  March  7,  1907.) 
[Ill  N.  E.  Rep.  126.] 

Carriers — Los^  of  Baggage — Liability  as.  Warehouseman — ^Negli- 
gence."^— The  Missouri  Pacific  Railway  Company  had  been  in  the 
habit  for  some  years  of  stopping  all  of  its  passenger  trains  to  dis- 
charge passengers  and  their  baggage  at  the  station  of  the  Union 
Pacific  Railway  Company  in  South  Omaha,  over  a  part  of  whose 
lines  it  operated  its  trains,  and  it  had  been  the  custom  of  the  afifent 
of  the  Union  Pacific  Railway  Company  to  remove  and  care  for  the 
baggage  coming  from  all  Missouri  Pacific  passenger  trains  the  same 
as  for  that  coming  from  the  Union  Pacific  trains,  except  that  all 
checks  on  baggage  coming  from  the  Missouri  Pacific  trains,  were 
taken  off  before  the  baggage  was  removed  from  the  train.  A  por- 
tion of  the  baggage  of  a  passenger  reaching  South  Omaha  on  the 
Missouri  Pacific  train  in  the  evening  was  placed  in  the  baggage 
room  at  the  Union  Pacific  station  by  the  agent,  according  to  the 
usual  practice.  When  it  was  called  for  in  the  morning  it  could  not 
be  found.  Held,  first,  that  the  agent  of  the  Union  Pacific  Railway 
Company  was  the  agent  of  the  Missouri  Pacific  Railway  Company 
in  the  receipt  and  care  of  such  baggage;  second,  that  the  liability 
of  the  Missouri  Pacific  Railway  Company  was  that '  of  warehouse- 
man; and,  third,  that,  since  no  explanation  was  given  of  the  loss  of 
the  baggage,  the  presumption  arises  that  the  bailee  was  guilty  of 
negligence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Douglas  County ;  Kennedy,  Judge. 

Action  by  Jane  P.  Campbell  against  the  Missouri  Pacific  Rail- 
way Company  and  others.  Judgment  for  plaintiff,  and  defend- 
ant railway  company  appeals.    Affirmed. 

John  F.  Stout,  J,  W.  Orr,  and  B.  P.  Waggoner,  for  appellant 
A,  C.  Pancoast,  for  appellee. 

Letton,  J.  The  defendant  operates  a  line  of  railroad  from 
Kansas  City,  Mo.,  to  Omaha,  Neb.  For  a  short  distance  before 
entering  the  city  of  Omaha  it  uses  the  tracks  of  the  Union  Pacific 
Railway  Company,  this  portion  of  the  line  passing  through  South 
Omaha,  andfor  several  years  prior  to  September,  1903,  the  de- 
fendant had  been  in  the  custom  of  using  the  passenger  station 
of  the  Union  Pacific  Railway  Company  in  South  Omaha  as  a 
stopping  place  to  receive  and  discharge  passengers  and  their 
personal  baggage.  The  plaintiff,  at  that  time,  desiring  to  travel 
to  South  Omaha  from  Kansas  City,  Mo.,  went  to  the  station  of 

♦See  generally,  foot-notes  appended  to  Little  Rock,  etc.,  Ry-  Co. 
V.  Records  (Ark.),  16  R.  R.  R.  664,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
664. 
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the  defendant  at  that  point  and  asked  for  a  ticket  to  South 
Omaha.  She  was  given  a  ticket  to  Omaha,  but  nothing  was  said 
with  reference  to  the  ticket  being  to  that  point.  She  then  went 
to  the  baggage  room  and  asked  to  have  her  baggage,  consisting 
of  a  trunk  and  a  valise,  described  by  her  as  a  "large  telescope," 
checked  to  South  Omaha.  She  was  there  told  by  the  baggage- 
man that  he  could  not  check  her  baggage  to  South  Omaha,  but 
would  check  it  to  Omaha,  and  that  she  could  give  her  checks 
to  the  conductor  upon  the  train,  who  would  have  it  put  off  for 
her  at  South  Omaha.  She  followed  these  directions,  gave  the 
checks  to  the  conductor,  and  when  she  alighted  from  the  train 
at  South  Omaha  was  met  by  her  husband.  Her  baggage  was 
taken  off  the  train  and  placed  upon  a  truck,  where  she  saw  it 
when  she  alighted  and  pointed  it  out  to  her  husband,  who  asked  ' 
the  baggageman  if  he  thought  he  could  get  an  expressman  to  de- 
liver the  baggage  that  night,  and  was  told  there  was  none  about 
the  station;  that  they  could  get  one  uptown,  but  would  have  to 
pay  extra  at  that  time  of  night.  They  pointed  out  to  the  bag- 
gageman the  trunk  and  telescope,  and  called  his  attention  to  the 
fact  that  the  name  was  on  the  end  of  the  telescope.  Mr.  Camp- 
bell then  said  that  they  would  get  it  Sunday  morning,  or  send 
for  it  Sunday  morning.  The  baggageman  then  said,  "I  will  put 
it  in  the  baggage  room,"  when  Campbell  said,  "All  right."  The 
baggage  was  then  placed  in  the  baggage  room.  The  next  morn- 
ing, when  it  was  sent  for  by  Mrs.  Campbell,  the  trunk  was  de- 
livered, but  the  valise  could  not  be  found.  It  is  for  the  value 
of  this  valise  and  its  contents  that  this  action  is  brought. 

The  defense  to  the  action  is  in  substance  that,  by  the  delivery 
of  the  checks  to  the  conductor  and  the  taking  of  the  baggage 
from  the  train,  it  was  delivered  to  the  plaintiff,  and  that  what- 
ever was  done  with  respect  to  it  by  the  agent  or  baggageman  at 
the  South  Omaha  station  was  done  at  the  request  and  for  the 
benefit  of  the  plaintiff,  and  without  the  knowledge,  consent,  or 
privity  of  the  Missouri  Pacific  Railway  Company;  that  the 
station  and  baggage  room  at  South  Omaha  are  the  property  of 
the  Union  Pacific  Railway  Company,  and  not  of  the  defendant; 
and  that  that  company  is  not  the  agent  of  the  defendant.  The 
plaintiff,  in  reply  to  this  defense,  alleges  in  substance  a  custom 
on  the  part  of  the  conductor  on  the  train  and  of  the  agent  of 
the  Union  Pacific  Railway  Company  at  South  Omaha  to  dis- 
charge baggage  from  the  defendant's  trains,  and  to  care  for, 
handle,  and  take  complete  control  of  the  same  as  the  agents  of 
the  defendant.  It  was  shown  by  the  testimony  of  Cook,  the  night 
agent  of  the  Union  Pacific  Railway  Company  at  South  Omaha, 
that  all  passenger  trains  of  the  Missouri  Pacific  Railway  Company 
stop  at  the  Union  Pacific  station  in  South  Omaha ;  that  the  bag- 
gageman at  the  station  is  generally  in  the  habit  of  standing  in 
the  baggage  room  door,  and  "the  baggageman  in  the  train  as 
it  goes  by  puts  up  his  fingers,  indicating  two  or  three  or  four 
pices  of  baggage  to  be  taken  off,"  and  the  station  baggageman 
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then  gets  the  truck  and  takes  it  up  to  the  train  for  the  baggage. 
Cook  testifies  that  he  took  this  baggage  off  the  train ;  that  there 
was  more  than  one  truck  load  at  this  time ;  that  he  always  took 
a  truck  to  get  the  baggage  from  the  Missouri  Pacific  trains,  the 
same  as  he  did  all  other  trains ;  that  it  was  part  of  his  duties  to  go 
out  with  the  truck  and  get  the  baggage  and  wheel  it  back  to 
the  baggage  room,  unless  the  passenger  that  owned  it  came  and 
took  it  away  at  once.  He  testified  as  follows :  "Q.  If  they  did 
not,  about  how  long  do  you  keep  it  when  it  comes  in  on  the 
M.  P.  Railway  ?  That  is,  how  many  hours  would  you  keep  it  in 
storage  there  in  the  baggage  room?  A.  Well,  sir,  the  first  24 
hours  except  when  the  baggage  comes  in  on  Sunday,  it  is  free. 
The  first  24  hours  after  that  it  is  25  cents,  and  10  cents  for 
every  24  hours  or  fraction  up  to  30  days.  Then  it  is  sent  to  the 
general  baggage  master  of  the  road."  It  appears,  further,  from 
this  witness'  testimony,  that  this  baggage  was  treated  in  the 
same  manner  as  all  other  baggage  coming  in  from  the  Missoun 
Pacific  road  under  similar  circumstances. 

The  court  instructed  the  jury  as  follows :  "You  are  instructed 
that  under  the  evidence  in  this  case  the  liability  of  the  defendant, 
if  any,  is  that  of  warehouseman  only,  and  to  entitle  plaintiff  to 
recover  you  must  find  by  a  preponderance  of  the  evidence,  first, 
that  the  baggage  sued  for  was  not  delivered  to  plaintiff,  nor  to 
any  one  authorized  by  her  to  receive  it ;  second,  that  the  general 
and  usual  course  of  dealing  on  the  part  of  the  defendant  com- 
pany in  the  handling  of  baggage  at  the  station  of  the  Union 
Pacific  Railroad  Company,  usea  by  the  defendant  at  South 
Omaha,  was  such  as  to  make  the  baggagemen  and  employees  em- 
ployed at  said  station  the  agents  of  the  defendant  company  in 
retaining  possession  of  plaintiff's  baggage,  if  you  find  defendant 
did  retain  possession  thereof,  and  in  placing  the  same  in  the 
baggage  room  of  said  station;  and,  third,  that  the  loss  of  said 
baggage  was  caused  by  the  want  of  ordinary  care  on  the  part  of 
siich  agent  or  agents  of  the  defendant  company."  We  think  this 
instruction  fairly  submits  the  question  at  issue  to  the  jury,  and 
is  fully  as  favorable  to  the  defendant  as  the  circumstances  war- 
rant. Mote  V.  Chicago  &  N.  W.  R.  Co.,  27  Iowa,  22,  1  Am.  Rep. 
212 ;  C,  R.  I  &  P.  Ry.  Co.  v,  Fairclough,  52  111.  106.  The  evi- 
dence fully  supports  the  verdict  as  to  the  nondelivery  of  the 
baggage  and  the  custom  of  the  defendant  with  reference  to  the 
handling  of  baggage  at  the  station  used,  by  it  at  South  Omaha. 
As  to  the  third  point  in  the  instruction,  when  the  plaintiff  proved 
the  receipt  of  the  property  by  the  defendant  as  warehouseman, 
her  demand  for  it,  and  the  neglect  and  refusal  of  the  defendant 
to  deliver  the  same,  the  presumption  arises,  in  the  absence  of 
any  explanation  whatever,  that  the  defendant  was  guilty  of  neg- 
ligence; and  the  burden  was  upon  the  defendant  to  exonerate 
itself  by  showing  that  the  goods  were  lost  without  the  lack  of 
ordinary  care  on  its  part.  3  Thompson  on  Negligence,  §  3453. 
It  is  neither  pleaded  nor  proved  that  ordinary  care  was  exercised 
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in  the  preservation  of  the  property,  or  that  it  was  lost  or  taken 
from  the  defendant's  possession  without  negligence  on  its  part. 
In  this  respect  the  case  is  similar  to  Sulpho-Saline  Bath  Company 
V.  Allen,  66  Neb.  300,  92  N.  W.  354. 

Mrs:  Campbell  had  a  right  to  rely  upon  the  usual  practice  and 
custom  as  to  the  receipt  and  care  of  baggage  at  South  Omaha 
coming  from  defendant's  trains,  and  upon  the  appearance  of  au- 
thority which,  either  tacitly  or  by  the  acts  of  its  agents  upon 
the  train,  it  had  conferred  upon  the  station  agent  to  act  for  it 
in  that  behalf.  When  the*  agent  offered  to  place  the  baggage  in 
the  baggage  room  until  the  next  morning,  and  the  plaintiff  ac* 
cepted  the  offer,  he  was  acting  in  behalf  of  the  defendant,  and 
its  liability  as  warehouseman  became  fixed.  F.  &  M.  Bank  v. 
Champlain,  23  Vt.  211,  56  Am.  Dec.  68;  Ouimit  v.  Henshaw, 
35  Vt.  604,  84  Am.  Dec.  646.  In  the  latter  case  it  is  said :  "A 
passenger,  arriving  with  baggage  by  cars  at  a  railroad  station^ 
is  justified  in  regarding  the  man  who  handles  and  takes  charge 
of  the  baggage  on  the  arrival  of  the  train  as  the  agent  of  the  rail- 
road company  which  has  brought  the  passenger  there."  See, 
further,  Jordan  v.  Pall  River  R.  R.  Co.,  5  Cush.  (Mass.)  69,  51 
Am.  Dec.  44 ;  Perkins  v,  Wright,  37  Ind.  27. 

The  verdict  of  the  jury  seems  to  be  fully  supported  by  the 
evidence,  and  the  judgment  of  the  district  court  is  therefore 
affirmed. 


Rose  v.  Northern  Pac.  Ry.  Co.  et  al. 

(Supreme  Court  of  Montana,  Feb.  2,  1907.) 
[88  Pac.  Rep.  767.] 

Appeal — ^Vacating     IMault — Review — Record-;-Sufficienc7. — Wh  ere 

the  moving!:  papers  on  which  an  application  to  vacate  a  default  was 
made  are  not  embraced  in  a  bill  of  exceptions,  the  court  on  appeal 
cannot  review  the  ruling  setting  aside  the  default. 

Carriers — Passengers — Baggage — Special  Contract.^ — A  passenger 
signed  a  ticket  which  recited  that,  in  consideration  of  the  reduced 
rate  at  which  the  ticket  was  sold,  she  agreed  with  the  carrier  that 
the  value  of  the  baggage  did  not  exceed  a  specified  sum,  and  that  no 
a^ent  of  the  carrier  had  the  power  to  modify  or  waive  the  conditions 
named  in  the  contract.  The  ticket  contained  other  provisions. 
Held,  that  the  reduced  rate  at  which  the  ticket  was  sold  was  a 
sufficient  consideration  for  any  contract  which  the  carrier  might 
lawfully  make  respecting  the  transportation  of  the  passenger  or  her 
baggage,  and  it  was  not  necessary  that  there  should  be  a  special 
consideration  for  every  separate  provision  of  the  contract. 

Same — Loss  of  Baggage — Limitation  of  Liability.^ — In  an  action  by 
a  passenger  for  the  loss  of  her  baggage,  it  appeared  that  the  agent 

♦See  foot-notes  appended  to  Little  Rock,  etc.,  Ry.  Co.  v.  Records 
(Ark.),  16  R.  R.  R.  664,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  664. 
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of  the  carrier  received  from  his  company  a  telegram  requesting  him 
to  furnish  a  ticket  to  the  passenger.  The  agent  purchased  the  ticket, 
which  contained  stipulations  limiting  the  liability  of  the  carrier  for 
loss  of  baggage.  The  ticket  was  signed  by  the  passenger.  Held, 
that  the  passenger,  on  accepting  the  ticket,  was  bound  by  its  terms, 
and  evidence  that  nothing  was  said  to  her  about  a  reduced  rate  or 
a  limitation  on  the  value  of  her  baggage  was  properly  excluded. 

Same.* — In  the  absence  of  fraud,  a  passenger  signing  a  ticket  con- 
taining stipulations  limiting  the  liability  of  the  carrier  cannot  urge 
that  she  was  not  aware  of  the  stipulations. 

Same — Liability  for  Loss  of  Baggajge — Right  to  Limit — Statutes.— 
Civ.  Code,  §  970,  providing  that,  where  a  passenger's  baggage  is  not 
delivered  to  him,  he  may  recover  the  value  thereof  from  the  carrier, 
and  section  2876,  providing  that  the  obligations  of  a  carrier  may  be 
limited  by  special  contract,  and  section  2878,  providing  that  a  pas- 
senger, by  accepting  a  ticket  with  knowledge  of  its  terms,  assents 
thereto,  etc.,  when  construed  together,  authorize  a  passenger,  in  the 
absence  of  a  special  contract  limiting  the  carrier's  liability,  to  re- 
cover the  value  of  his  baggage  lost,  and  empower  the  carrier  and 
passenger  to  agree  to  a  modification  of  the  carrier's  obligation  to 
respond  in  damages  for  such  value. 

Same. — Under  Civ.  Code,  §  2892,  providing  that  the  liability  of  a 
carrier  for  baggage  received  with  a  passenger  is  the  same  as  that  of 
a  carrier  of  property,  a  carrier  may  lawfully  contract  to  limit  its 
liability  for  loss  of  a  passenger's  baggage,  provided  the  limitation  is 
reasonable. 

Appeal  from  district  Court,  Silver  Bow  County;  Jno.  B.  Mc- 
Clernan,  Judge, 

Action  by  Mrs.  Edward  Rose  against  the  Northern  Pacific 
Railway  Company  and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Mackel  &  Meyer',  for  appellant. 

Wallace  &  Donnelly,  for  appellee  N.  P.  Ry.  Co. 

Bdwin  M,  Lamb,  for  appellee  C,  B.  &  Q.  Ry.  Co. 

Hoi<LOWAY,  J.  Mrs.  Edward  Rose  commenced  this  action  in 
the  district  court  of  Silver  Bow  county  against  the  Northern  Pa- 
cific Railway  Company  and  the  Chicago,  Burlington  &  Quincy 
Railway  Company  to  recover  the  sum  of  $1,775,  the  alleged  value 
of  certain  baggage  lost  by  the  defendants,  and  for  $220  damages 
for  mental  anguish  occasioned  by  such  loss.  The  complaint  al- 
leges that  on  January  11,  1905,  the  defendants  received  the  plain- 
tiff as  a  passenger  on  their  trains,  to  be  conveyed  from  Butte  to 
Omaha,  and  also  received  for  transportation  her  baggage  con- 
sisting of  a  trunk  containing  her  wearing  apparel,  of  the  value 
of  $1,775 ;  that  the  trunk  and  its  contents  were  lost  by  reason 
of  the  negligence  of  the  defendants,  to  plaintiff's  damage  in  the 
sum  of  $1,7/5.  It  is  also  alleged  that  by  reason  of  this  loss  the 
plaintiff  suffefed  mental  anguish,  by  reason  of  which  she  was 
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further  damaged  in  the  sum  of  $220.  To  this  complaint  the  de- 
fendant Northern  Pacific  Railway  Company  interposed  a  gen- 
eral demurrer,  which  was  afterwards  withdrawn  and  15  days 
allowed  for  answer.  At  the  expiration  of  this  period  the  default 
of  this  defendant  was  entered  for  failure  to  answer.  Thereafter 
application  was  made  to  set  aside  the  default  and  permit  an  an- 
swer to  be  filed.  This  application  was  granted.  The  answer  of 
the  defendant  Northern  Pacific  Railway  Company  admits  the 
loss  of  the  plaintiff's  baggage,  but  denies  that  its  value  was  any 
sum  greater  than  $100;  and  alleges  that  the  plaintiff  traveled 
on,  and  her  baggage  was  accepted  for  carriage  and  carried  under 
and  by  virtue  of,  a  special  contract,  one  of  the  stipulations  of 
which  was  that  the  plaintiff's  baggage  did  not  exceed  in  value 
$100,  and  that  the  consideration  of  this  contract  was  a  reduced 
rate  of  transportation.  This  defendant  admitted  its  liability  in 
the  sum  of  $100.  The  defendant  Chicago,  Burlington  &  Quincy 
Railway  Company  filed  its  answer,  putting  in  issue  all  the  allega- 
tions of  the  complaint,  except  that  each  of  the  defendants  is  a 
corporation  organized  and  doing  business  in  this  state.  The  af- 
firmative allegations  of  the  answer  of  the  Northern  Pacific  Rail- 
way Company  were  put  in  issue  by  reply.  The  cause  was  tried 
to  the  court  sitting  with  a  jur)\  After  hearing  the  testimony 
the  court  directed  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant  Northern  Pacific  Railway  Company  for  $100, 
which  was  returned.  From  a  judgment  entered  on  this  verdict 
and  from  an  order  denying  her  a  new  trial,  the  plaintiff  appeals. 
Heretofore  the  appeals  were  dismissed  as  against  the  Chicago, 
Burlington  &  Quincy  Railway  Company. 

During  the  course  of  the  trial  counsel  for  plaintiff  sought  to 
show  that  nothing  whatever  was  said  to  Mrs.  Rose  about  a  re* 
duced  rate  of  transportation,  or  that  the  value  of  her  baggage 
was  not  to  exceed  $100.  Upon  objection  this  offered  testimony 
was  excluded.  The  assignments  of  error  made  in  this  court  re- 
late to  the  action  of  the  district  court :  ( 1 )  In  setting  aside  the 
default  of  the  defendant  Northern  Pacific  Railway  Company; 
(2)  in  excluding  the  testimony  above ;  and  (3)  in  directing  a  ver- 
dict. 

1.  We  cannot  consider  the  first  assignment  on  its  merits.  The 
moving  papers  upon  which  the  application  to  vacate  the  default 
was  made  are  not  embraced  in  a  bill  of  exceptions,  and  therefore 
are  not  identified.  This  court  has  no .  authoritative  information 
as  to  what  evidence  was  before  the  trial  court,  and  therefore  can- 
not say  that  it  abused  its  discretion  in  this  regard.  Rumney 
Land  &  Cattle  Co.  v.  Detroit  &  Mont.  Cattle  Co.,  19  Mont.  557, 
49  Pac.  395 ;  Emerson  v.  McNair,  28  Mont.  578,  73  Pac.  121. 

2.  The  other  assignments  present  the  same  question,  and  they 
are  considered  by  counsel  together.  It  is  urged  by  appellant, 
first,  that  there  was  not  any  consideration  for  tlje  contract  which 
assumed  to  limit  the  carrier's  liability  for  the  loss  of  plaintiff's 
baggage  to  $lOO;  and  second,  that,  event  if  there  was  a  sufficient 
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consideration,  the  cdntract  to  that  extent  is  void  as  against  pub- 
lic policy.  The  facts  disclosed  by  the  evidence  are  that  on  Janu- 
ary  9,  1905,  H.  F.  Ruger,  freight  and  passenger  agent  for  the 
Chicago,  Burlington  &  Quincy  Railway  Company,  at  Butte,  re- 
ceived from  that  company  at  Omaha  a  telegram  in  cipher  which 
translated  reads:  "Furnish  Mrs.  Ed.  Rose,  21  North  Main,  one 
first-clas's  limited  ticket  Butte  to  Omaha,  you  to  report  ticket 
furnished  on  this  telegram.  Leave  to-night  if  possible."  The 
Burlington  agent  purchased  a  ticket  of  the  description  mentioned 
in  the  telegram,  from  the  Northern  Pacific  Railway  Company  at 
Butte  and  delivered  it  to  Mrs.  Rose  after  she  had  signed  the 
same.  The  ticket  contained,  among  others,  these  provisions: 
"In  consideration  of  the  reduced  rate  at  which  this  ticket  is  sold, 
I,  the  undersigned,  agree  to  and  with  the  several  companies 
over  whose  lines  this  ticket  entitles  me  to  be  carried  as  follows, 
to  wit:  *  *  *  (8)  That  the  value  of  my  baggage  does  not 
exceed  100 ;  *  *  *  (11)  That  no  agent  or  employee  of  any 
lines  named  in  this  ticket  over  whose  road  I  am  entitled  by  the 
terms  of  this  ticket  to  travel,  has  any  power  to  alter,  modify  or 
waive  in  any  manner  any  of  the  conditions  named  in  this  con- 
tract." Immediately  under  the  eleventh  provision,  which  is  the 
last  one,  is  the  signature  of  Mrs.  Rose.  This  ticket  constituted 
a  contract  between  the  Northern  Pacific  Railway  Company  and 
Mrs.  Rose  for  the  transportation  of  herself  and  her  baggage  from 
Butte  to  Omaha.  (6  Cyc.  570.)  It  must  be  conceded  Siat  the 
reduced  price  at  which  the  ticket  was  sold  is  a  sufficient  consider- 
ation for  any  contract  which  the  company  might  lawfully  make 
respecting  the  transportation  of  the  passenger  or  her  baggage. 
It  is  not  necessary  that  there  should  have  been  a  special  or  in- 
dependent consideration  for  every  separate  paragraph  or  pro- 
vision of  the  contract,  for  the  consideration  of  the  contract  itself 
is  a  consideration  for  every  provision  in  it.  In  other  words,  the 
ticket  containing  these  1 1  provisions,  with  the  introductory  clause 
quoted  above,  constitutes  one  entire  contract.  In  Cau  v.  Texas 
&  Pacific  Ry.  Co.,  194  U.  S.  427,  24  Sup.  Ct.  663,  48  L.  Ed.  1053. 
it  is  said :  "It  is  again  urged  that  there  was  no  independent  con- 
sideration for  the  exemption  expressed  in  the  bill  of  lading.  This 
point  was  made  in  York  Co.  v.  Central  Railroad,  3  Wall.  (U.  S.) 
107,  18  L.  Ed.  170.  In  response  it  was  said :  'The  second  posi- 
tion is  answered  by  the  fact  that  there  is  no  evidence  that  a  con- 
sideration was  not  given  for  the  stipulation.  The  company, 
probably,  had  rates  of  charges  proportioned  to  the  risks  they 
assumed  from  the  nature  of  the  goods  carried,  and  the  excep- 
tion of  losses  by  fire  must  necessarily  have  affected  the  compensa- 
tion demanded.  Be  this  as  it  may,  the  consideration  expressed 
was  sufficient  to  support  the  entire  contract  made.'  In  other 
words,  the  consideration  expressed  in  the  bill  of  lading  was  suffi- 
cient to  support  its  stipulations." 

But  it  is  said  tliat  the  recital  that  the  ticket  was  sold  at  a  re- 
duced rate  was  only  prima  facie  evidence  of  the  fact,  and  there- 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S       561 

Rose  V.  Northern  Pac.  Ry.  Co 

fore  the  court  should  not  have  excluded  the  testimony  offered. 
It  is  sufficient  answer  to  say  that  no  effort  was  made  to  show  that 
in  fact  the  ticket  was  not  sold  at  a  reduced  rate.  The  only  effect 
of  the  testimony  sought  to  be  introduced  was  that  nothing  was 
said  to  Mrs.  Rose  about  a  reduced  rate  or  a  limitation  upon  the 
value  of  her  baggage.  We  think  the  court's  ruling  was  clearly 
correct.  In  the  first  place,  Mrs.  Rose  was  not  purchasing  this 
ticket.  It  was  furnished  by  the  Burlington  road  or  by  some 
one  in  Omaha  for  her.  What  difference  could  it  have  made  that 
no  statements  were  made  by  the  Burlington  agent  in  Butte?  As 
said  above,  it  was  not  sought  to  show  that  any  representations 
were  in  fact  made,*  but  only  that  no  representations  were  made 
as  to  the  rate  at  which  the  ticket  had  bepn  furnished,  or  that  the 
value  of  plaintiff's  baggage  was  not  to  exceed  $100.  If  the  evi- 
dence had  been  introduced,  the  situation  of  the  parties  would  not 
have  been  different  in  any  respect  from  what  it  is  now.  The 
Burlington  agent  at  Butte  had  specific  directions  to  furnish  Mrs. 
Rose  a  particular  kind  or  character  of  ticket.  He  performed  his 
duty  fully  when  he  furnished  precisely  the  kind  of  ticket  he  was 
directed  to  furnish.  There  was  not  any  legal  obligation  resting 
on  Mrs.  Rose  to  accept  the  particular  ticket  tendered  to  her. 
Doubtless,  she  could  have  purchased  a  different  kind  of  ticket 
and  one  which  would  not  have  limited  the  amount  of  recovery 
for  her  baggage  in  case  of  loss,  but  she  chose  to  accept  this 
ticket  and  agreed  that  the  value  of  her  baggage  did  not  exceed 
$100.  Furthermore,  she  agreed,  under  the  eleventh  paragraph 
of  the  contract,  that  the  agent  at  Butte  could  not  alter,  modify, 
or  waive  in  any  manner  any  of  the  conditions  named  in  the  con- 
tract. If,  then,  the  agent  could  not  vary  the  terms  of  the  con- 
tract by  any  act  or  omission  on  his  part,  it  is  impossible  to  per- 
ceive the  relevancy  of  the  testimony  offered. 

But  it  is  contended  that  Mrs.  Rose  was  not  aware  of  the 
terms  of  paragraph  8  of  the  ticket,  as  set  forth  above,  and  that 
in  any  event  she  should  have  been  accorded  the  opportunity  to 
determine  for  herself  whether  she  would  accept  this  ticket  with 
its  limitation  as  to  the  value  of  her  baggage  or  procure  another 
kind  of  ticket  by  which  she  might  have  held  the  carrier  for  its 
full  value.  We  do  not  think  there  is  any  merit  in  either  of  these 
contentions.  The  limitation  memtioned  in  paragraph  8  was  mafle 
by  a  plain  provision  on  the  face  of  the  ticket,  and  the  ticket  was 
signed  by  Mrs.  Rose.  In  the  absence  of  fraud,  a  party  to  a 
written  contract  cannot  be  heard  to  say  that  he  did  not  know 
or  understand  its  contents.  In  Cau  v,  Texas  &  Pacific  Ry.  Co., 
above,  it  is  said :  "There,  can  be  no  limitation  of  liability  without 
the  assent  of  the  shipper  (New  Jersey  Steam  Navigation  Co.  v. 
Merchants'  Bank,  6  How.  [U.  S.]  344,  12  L.  Ed.  465),  and  there 
can  be  no  stipulation  for  any  exemption  by  a  carrier  which  is  not 
just  and  reasonable  in  the  eye  of  the  law  (Railroad  Co.  v.  Lock- 
wood,  17  Wall.  [U.  S.]  357,  21  L.  Ed.  627;  Bank  of  Kentucky  v. 
Adams  Express  Co.,  93  U.  S.  174,  23  L.  Ed.  872),     Inside  of 
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that  limitation,  the  carrier  may  modify  his  responsibility  by  spe- 
cial contract  with  a  shipper.  A  bill  of  lading  limiting  liability 
constitutes  such  a  contract,  and  knowledge  of  the  contents  by 
the  shipper  will  be  presumed."  See,  also,  section  2204  of  the 
Civil  Code. 

The  second  contention  is  likewise  disposed  of  by  the  decision 
in  the  Cau  Case.  It  is  said:  "It  is  well  settled  that  the  carrier 
may  limit  his  common-law  liability.  York  Co.  v.  Central  Rail- 
road, 3  Wall.  (U.  S.)  107,  18  L.  Ed.  170.  But  it  is  urged  that  the 
contract  must  be  upon  a  consideration  other  than  the  mere  trans- 
portation of  the  property,  and  an  'option  and  opportunity  must 
be  given  to  the  shipper  to  select  under  whidi  (the  common-law 
or  limited  liability)  he  will  ship  his  goods.'  If  this  means  that 
a  carrier  must  take  no  advantage  of  the  shipper  or  practice  no 
deceit  upon  him,  we  agree.  If  it  means  that  the  alternative  must 
be  actually  presented  to  the  shipper  by  th^  carrier,  we  cannot 
agree.  From  the  standpoint  of  the  law  the  relation  between 
carrier  and  shipper  is  simple.  Primarily  the  carrier's  responsi- 
bility is  that  expressed  in  the  common  law,  and  the  shipper  may 
insist  upon  the  responsibility.  But  he  may  consent  to  a  limita* 
tion  of  it,  and  this  is  the  'option  and  opportunity'  which  is  oflFered 
to  him."  In  our  opinion,  Mrs.  Rose  is  not  in  any  different 
position  in  this  case  from  what  she  would  have  been  had  she 
gone  to  the  agent  of  the  Northern  Pacific  Railway  Company  in 
Butte  and  demanded  from  him  a  first-class  limited  ticket,  and, 
as  an  inducement  to  secure  a  reduced  rate,  had  specifically  agreed 
to  hold  the  company  for  no  greater  amount  than  $100  in  case  her 
baggage  should  be  lost. 

3.  Is  the  contract  void  as  against  public  policy?  For  the  sake 
of  this  argument,  it  may  be  said  that  our  Codes  declare  the  pub- 
lic policy  of  this  state.  Sections  970  and  2240  of  the  Civil  Code 
are  relied  upon  by  counsel  for  appellant  in  their  contention  that 
the  contract  is  void  so  far  as  paragraph  8  is  concerned.  These 
sections  read: 

"Sec.  970.  A  check  must  be  affixed  to  every  package  or  parcel 
of  baggage  when  taken  for  transportation  by  any  agent  or  em- 
ployee of  such  railroad  corporations,  and  a  duplicate  thereof 
given  to  the  passenger ;  *  *  *  if  his  baggage  is  not  delivered 
to  him  by  the  agent  or  employee  of  the  railroad  corporation,  he 
may  recover  the  value  thereof  from  the  corporation." 

"Sec.  2240.  That  is  not  lawful  which  is :  ( 1 )  Contrar>'  to 
an  express  provision  of  law.  (2)  Contrary  to  the  policy  of  ex- 
press law,  though  not  expressly  prohibited.     *     *     *    " 

But  there  are  other  sections  of  the  same  Code  applicable  here. 
Section  2876  and  2878  read  as  follows : 

"Sec.  2876.  The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice  on  his  part,  but  may  be  limited  by  special 
contract." 

"Sec.  2878.  A  passenger,  consignor,  or  consignee,  by  accept- 
ing a  ticket,  bill  of  lading  or  written  contract  for  carriage,  with 
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a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the  time, 
place  and  manner  of  delivery  therein  stated.  But  his  assent  to 
any  other  modification  of  the  carrier's  rights  or  obligations  con- 
tained in  such  instrument  can  only  be  manifested  by  his  signa- 
ture to  the  same." 

Considering  the  provisions  of  sections  970,  2876,  and  2878  to- 
gether there  appears  to  be  but  one  conclusion  which  can  be 
reached,  viz.,  that,  in  the  absence  of  a  special  contract  limiting 
the  carrier's  liability,  the  provisions  of  section  970  would  author- 
ize the  recovery  of  the  actual  value  of  the  baggage  lost;  but  it 
is  lawful,  under  section  2878,  for  the  carrier  and  passenger  to 
agree,  in  a  writing  signed  by  the  passenger,  to  a  modification  of 
the  carrier's  obligation  to  respond  in  damages  for  such  actual 
value,  and  this  seems  to  have  been  done  in  this  instance.  In  Nel- 
son V.  Great  Northern  Ry.  Co.,  28  Mont.  297,  72  Pac.  642,  this 
court  considered  to  some  extent  the  question  presented  here, 
with  reference  to  the  right  of  a  common  carrier  of  property  to 
limit  its  common-law  liability  by  a  special  contract,  and,  among 
other  things,  said :  "At  common  law  the  carrier  is  liable  for  the 
full  amount  of  the  damage  resulting  from  his  negligence.  This 
liablity  may  be  limited  by  an  express  agreement  made  between 
the  shipper  and  the  carrier  at  the  time  of  the  delivery  of  the  goods 
for  transportation,  provided  the  limitation  be  such  as  the  law  can 
recognize  as  reasonable,  and  not  inconsistent  with  sound  public 
policy.  Hart  v.  Pa.  R.  R.  Co.,  112  U.  S.  331,  S  Sup.  Ct.  151, 
28  L.  Ed.  717;  Express  Co.  v.  Caldwell,  21  Wall.  (U.  S.)  264, 
22  L.  Ed.  556 ;  Squire  et  al  v.  N.  Y.  Cent.  R.  R.  Co.,  98  Mass. 
244,  93  Am.  Dec.  162.  And  where  the  parties  have,  by  stipula- 
tion, fixed  upon  a  value  of  the  property,  such  stipulation  has  the 
effect  of  limiting  the  liability  of  the  carrier,  and  is,  to  that  ex- 
tent, a  defense  to  an  action  for  damages."  In  Hart  v.  Pennsvl- 
vania  R.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717, 
the  same  subject  is  considered,  and  it  is  there  said :  "There  is  no 
justice  in  allowing  the  shipper  to  be  paid  a  large  value  for  an 
article  which  he  has  induced  the  carrier  to  take  at  a  low  rate  of 
freight  on  the  assertion  and  agreement  that  its  value  is  a  less 
sum  than  that  claimed  after  a  loss.  It  is  just  to  hold  the  shipper 
to  his  agreement,  fairly  made,  as  to  value,  even  where  the  loss 
or  injury  has  occurred  through  the  negligence  of  the  carrier. 
The  effect  of  the  agreement  is  to  cheapen  the  freight  and  secure 
the  carriage,  if  there  is  no  loss ;  and  the  effect  of  disregarding  the 
agreement,  after  a  loss,  is  to  expose  the  carrier  to  a  greater  risk 
than  the  parties  intended  he  should  assume.  The  agreement  as 
to  value,  in  this  case,  stands  as  if  the  carrier  had  asked  the  value 
of  the  horses,  and  had  been  told  by  the  plaintiff  the  sum  inserted 
in  the  contract.  The  limitation  as  to  value  has  no  tendency  to 
exempt  from  liability  for  negligence.  It  does  not  induce  want 
of  care.  It  exacts  from  the  carrier  the  measure  of  care  due  to 
the  value  agreed  on.  The  carrier  is  bound  to  respond  in  that 
value  for  negligence.  The  compensation  for  carriage  is  based 
on  that  value.     The  shipper  is  estopped  from  saying  that  the 
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value  is  greater.  The  articles  have  no  greater  value,  for  the 
purposes  of  the  contract  of  transportation,  between  the  parties 
to  that  contract.  The  carrier  must  respond  for  negligence  up  to 
that  value.  It  is  just  and  reasonable  that  such  a  contract,  fairly 
entered  into,  and  where  there  is  no  deceit  practiced  on  the  shipper, 
should  be  upheld.  There  is  no  violation  of  public  policy.  On  the 
contrary,  it  would  be  unjust  and  unreasonable,  and  would  be 
repugnant  to  the  soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  conflict  with  public  policy, 
if  a  shipper  should  be  allowed  to  reap  the  benefit  of  the  contract 
if  there  is  no  loss,  and  to  repudiate  it  in  case  of  loss."  To  the 
same  effect  is  the  decision  in  Cau  v.  Texas  &  Pac.  Ry.  Co.,  above. 
Section  2892  of  the  Civil  Code  provides :  "The  liability  of  a  car- 
rier for  baggage  received  by  him  with  a  passenger  is  the  same 
as  that  of  a  common  carrier  of  property."  Under  the  provisions 
of  this  section,  the  decisions  cited  above  are  directly  applicable 
here.  While  it  may  be  admitted,  for  the  purposes  of  this  case, 
although  not  decided,  that  a  carrier  would  not  be  permitted  to 
contract  against  any  liability  whatever  arising  from  its  own  negli- 
gence, that  it  may  lawfully  contract  to  limit  such  liability,  pro- 
vided the  limitation  is  reasonable,  can  hardly  be  said  to  be  open 
to  doubt  at  this  time,  although  there  appears  to  be  some  conflict 
in  the  decisions.  6  Cyc.  399,  400.  From  the  record  presented  in 
this  case,  it  is  impossible  for  this  court  to  say  that  the  limitation 
imposed  in  this  instance  was  unreasonable. 

We  find  no  error  in  the  record.  The  judgment  and  order  are 
affirmed. 

Affirmed. 

Brantley,  C.  J.,  and  Smith,  J.,  concur. 


Alabama  City,  G.  &  A.  Ry.  Co.  v.  Bates. 

•  (Supreme  Court  of  Alabama,  Feb.  14,  1907.) 

[43  So.  Rep.  98.] 

Carriers — Injuries  to   Passenger — Evidence — Burden   of    Proof.^— 

In  an  action  for  injuries  allefi:ed  to  have  occurred  while  plaintiff  was 
boarding  one  of  defendant's  cars  as  a  passenprer,  while  the  car  was 
standing  at  a  regular  stopping  place  for  the  reception  of  passengers, 
the  burden  was  on  plaintiff  to  prove  that  he  was  a  passenger. 
Same — Instructions — Definition  of  "Passenger."* — In  an  action  for 


♦For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not  passengers,  see  foot-notes  appended  to  Chicago  Uniion  Trac- 
tion Co.  V.  Rosenthal  (111.),  21  R.  R.  R.  747,  44  Am.  &  Eng.  R.  Cas. 
N.  Sm  747;  foot-notes  appended  to  Waller  v,  Wilmington  City  Ry- 
Co.  (Del.  Sup'r  Ct.),  21  R.  R.  R.  727,  44  Am.  &  Eng.  R.  Cas..  N.  S., 
727;  foot-notes  appended  to  Smallwood  v.  Baltimore  &  O.  R.  Co. 
(Pa.),  21  R.  R.  R.  290,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  290;  Colorado 
Springs,  etc.,  Ry.  Co.  v.  Petit   (Colo.),  21  R.  R.  R.  132,  44  Am.  & 
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injuries  to  plaintiff  while  boarding  defendant's  train  as  a  passen|]:er, 
an  instruction  defining!:  a  passenger  as  "one  who  is  boarding  a  car, 
or  who  is  attempting  to  board  a  car,  or  at  the  station  of  a  company 
operating  a  car,  for  the  purpose  of  being  carried  on  the  cars  from 
one  point  to  another,"  was  erroneous,  as  was  a  statement  therein  that 
"he  becomes  a  passenger  when,  with  the  intention  of  boarding  a 
train,  he  attempts  to  board  for  the  purpose  of  riding." 

Trial — Instnictions — Ignoring  Defenses — Permitting  Recovery  for 
Causes  Not  Counted  on. — In  an  action  by  a  passenger  for  injuries, 
the  complaint  alleged  that  the  injuries  occurred  while  plaintiff  was 
boarding  one  of  defendant's  cars  while  the  car  was  stationary  at  a 
regular  stopping  place  for  the  reception  of  passengers,  and  that  they 
were  caused  by  the  negligent  act  of  defendant  in  putting  the  car  in 
motion  when  plaintiff  was  in  a  position  that  rendered  it  perilous  to 
do  so.  The  defendant  pleade.d  the  general  issue,  and  also  that  plain- 
tiff was  guilty  of  contributory  negligence  in  attempting  to  board 
the  car,  while  it  was  in  motion,  in  front  of  a  trunk  near  defendant's 
track,  as  a  result  of  which  he  ran  into  the  trunk  and  received  the 
injuries  complained  of.  Held,  that  an  instruction  that  if  there  were 
two  proximate  and  concurring  causes  at  the  time  of  the  injuries,  "for 
instance,  if  there  was  negligence  in  the  moving  of  the  car  by  the 
conductor  when  he  (plaintiff)  attempted  to  board  it,  if  that  was  neg- 
ligence, if  that  was  one  of  the  causes,  and  if  there  was  a  trunk  or 
box  or  other  obstacle  there,  and  that  was  another  cause,  and  if  both 
of  these  causes  *  *  *  contributed  to  the  injury,  *  ♦  *  still 
plaintiff  can  recover,  because  plaintiff  is  not  cut  off  by  the  fact  of 
the  box  being  there,"  was  erroneous,  as  ignoring  the  defense  of 
contributory  negligence,  as  well  as  permitting  a  recovery  for  causes 
of  injury  not  pleaded. 

Carriers — Injuries  to  Passenger — Instnictions — Degree  of  Care.t — 
In  an  action  for  injuries  to  a  passenger  attempting  to  board  a  pas- 
senger train,  an  instruction  that  "one  brought  into  sudden  danger 
by  the  wrong  of  another  is  not  expected  to  act  with  coolness  and 
deliberation  as  moved  a  reasonable  man  under  ordinary  circum- 
stances" was  erroneous  for  attempting  to  predicate,  as  a  matter  of 
law,  lack  of  coolness  and  deliberation  upon  merely  "sudden  danger," 
however  slight  that  danger  might  have  been. 

Eng.  R.  Gas.,  N.  S.,  132;  foot-notes  appended  to  Graham  v.  Chicago 
&  N.  W.  Ry.  Co:  (Iowa),  20  R.  R.  R.  811,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  811;  foot-notes  appended  to  Anderson  v.  Missouri  Pac.  Ry. 
Co.  (Mo.),  20  R.  R.  R.  696,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  696 l 
Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  20  R.  R.  R.  686,  43  Am.  & 
Eng.  R.  Cas.,  N.  S.,  686;  Fitzmaurice  v.  New  York,  etc.,  R.  R. 
(Mass.),  20  R.  R.  R.  635,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  635. 

tFor  the  authorities  in  this  series  on  the  question  whether  error 
of  judgment,  caused  by  fear,  in  avoiding  danger,  constitutes  con- 
tributory negligence,  see  foot-notes  appended  to  Alabama  Great 
Southern  R.  Co.  v,  Fulton  (Ala.),  20  R.  R.  R.  311,  43  Am.  &  Eng. 
R.  Cas,,  N.  S.,  311;  foot-notes  appended  to  Root  v.  Kansas  (iity 
Southern  Ry.  Co.  (Mo.),  20  R.  R.  R.  171,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  171;  foot-notes  appended  to  Firebaugh  v.  Seattle  Electric  Co. 
(Wash.),  19  R.  R.  R.  107,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  107. 
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Appeal  from  Circuit  Court,  Etowah  County ;  W.  W.  Haralson, 
Judge. 

Action  by  Ferryman  Bates  against  the  Alabama  Cit>',  Gadsden 
&  Attalla  Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Burnett,  Hood  &  Murphree,  for  appellant. 

Howard  &  Isbell  and  Goodhue  &  Blackwood,  for  appellee. 

Tyson,  C.  J.  This  case  was  tried  upon  the  fourth  count  of 
the  complaint,  which  was  added  by  amendment.  The  plaintiff's 
injuries  are  alleged  to  have  occurred  while  he  was  in  the  act  of 
boarding  one  of  defendant's  cars  as  a  passenger,  while  the  car 
was  stationary  at  a  regular  stopping  place  for  the,  reception  of 
passengers,  and  to  have  been  caused  by  the  negligent  act  of  de- 
fendant in  putting  the  car  in  motion  when  He  was  in  a  position 
that  rendered  it  perilous  to  do  so,  thereby  causing  him  to  be 
violently  thrown  down,  etc.  The  defendant's  pleas  were  the 
general  issue  and  contributory  negligence.  The  contributory  neg- 
ligence alleged  was :  First,  that  plaintiff  negligently  attempted  to 
board  the  car,  while  it  was  in  motion,  in  front  of  a  trunk  near  de- 
fendant's track,  and  while  thus  attempting  to  board  said  car  he  ran 
over  or  against  said  trunk,  which  caused  him  to  fall,  etc. ;  second, 
that  plaintiff  took  hold  of  a  handhold  fastened  to  said  car,  and 
after  said  car  was  placed  in  motion,  and  while  still  holding  onto 
said  handhold,  negligently  walked  along  by  the  side  of  the  car, 
keeping  pace  with  it,  when  he  ran  over  or  against  a  trunk  that 
was  near  defendant's  railway  track,  which  caused  his  fall ;  and, 
third,  that  plaifttiff  negligently  attempted  to  board  said  car, 
while  it  was  in  motion,  in  front  of  a  trunk  standing  on  a  plat- 
form near  defendant's  track,  and  while  walking  along  by  the  side 
of  said  car  on  said  platform,  and  just  before  plaintiff  reached 
said  trunk,  he  turned  and  looked  away  from  the  direction  of  said 
trunk,  whereupon  he  ran  over  or  against  said  trunk,  which  caused 
him  to  fall,  etc. 

.We  have  set  out  the  pleadings  in  detail  and  with  particularity, 
in  order  that  the  issues  of  fact  presented  by  them  may  be  readily 
seen.    It  is  scarcely  necessary  to  say  that  the  burden  of  proof  was 
upon  the  plaintiff  to  establish  every  material  allegation  of  his  com- 
plaint.   If  he  failed  to  show  that  he  was  a  passenger  at  the  time  of 
his  injury,  or  if  that  relation  between  him  and  the  company  is 
shown,  and  his  injuries  were  caused  other  than  by  the  negligent  act 
of  defendant  in  putting  the  car  in  motion,  he  was  not  entitled  to 
recover.    In  other  words,  if  he  was  not  a  passenger  at  the  time 
he  received  his  injuries,  or  if  he  was  a  passenger  and  his  injuries 
were  caused  by  his  falling  over  the  trunk,  which  was  on  the 
platform,  in  his  attempt  to  board  the  car  while  it  was  in  motion, 
then  he  has* failed  to  prove  the  allegations  of  his  complaint,  and 
cannot  recover.     Of  course,  if  the  defendant  proved  either  of 
its  pleas  of  contributory  negligence,  this  would  defeat  the  plain- 
tiff's action. 
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One  of  the  contested  issues  of  fact  upon  the  trial  was  whether 
the  plaintiff  was  a  passenger.  The  general  principles  applicable 
and  controlling  in  the  solution  of  the  question  under  the  pleadings 
and  evidence  in  this  case  may  be  stated  to  be  these :  A  passenger 
may  be  defined  to  be  one  who  undertakes,  with  the  consent  of 
the  carrier,  to  travel  in  a  conveyance  furnished  by  the  latter, 
otherwise  than  in  the  service  of  the  carrier  as  such.  Shearman 
&  Red.  on  Neg.  §  488.  The  relation  of  carrier  and  passenger  is 
dependent  upon  the  existence  of  a  contract  of  carriage,  ex- 
press or  implied,  between  the  carrier  and  passenger,  made  by 
themselves  or  their  respective  agents;  and  this  relation  begins 
when  a  person  puts  himself  in  the  care  of  the  carrier  or  directly 
within  its  control,  with  the  bona  fide  intention  of  becoming  a 
passenger,  atid  is  accepted  as  such  by  the  carrier.  There  is,  how- 
ever, seldom  any  formal  act  of  delivery  of  the  passenger's  per- 
son into  the  care  of  the  carrier,  or  of  acceptance  by  the  carrier 
of  one  who  presents  himself  for  transportation;  hence,  the  ex- 
istence or  the  relation  is  generally  to  be  implied  from  the  attend- 
ant circumstances.  But  it  is  undoubtedly  the  rule  that  these  cir- 
cumstances must  be  such  as  will  warrant  the  implication  that  one 
has  offered  himself  to  be  carried  and  the  offer  has  been  accepted 
by  the  carrier.  And  this,  of  course,  necessarily  involves  the  ex- 
istence of  the  fact  that  the  person  must  signify  his  intention  to 
take  passage  either  by  words  or  conduct,  and  those  in  charge  of 
the  car  must  assent  by  words  or  conduct  to  his  becoming  a  pas- 
senger. North  Birmingham  R.  R.  Co.  v.  Liddicoat,  99  Ala.  545, 
13  South.  18;  O'Mara  v.  St.  Louis  Transit  Co.,  76  S.  W.  680, 
102  Mo.  App.  202;  Fadey  v.  C,  H.  &  D.  R.  Co.,  ,108  Fed.  14, 
47  C.  C.  A.  156;  Webster  v.  Railway  Co.,  161  Mass.  298,  37 
N.  E.  165,  24  L.  R.  A.  521 ;  111.  Central  R.  R.  v.  O'Keefe,  61 
Am.  St.  Rep.  68,  168  111.  115,  48  N.  E.  294,  39  L.  R.  A.  148; 
Elliott  on  R.  R.  §  1578;  3  Wood  on  R.  R.  p.  1205;  5  Am.  & 
Eng.  Ency.  Law,  pp.  486-489,  and  cases  cited  in  note ;  Nellis  on 
St.  R.  R.  Accident  Law,  pp.  39-43. 

We  need  only  apply  these  principles  to  see  that  the  trial  court, 
in  his  oral  charge  to  the  jury,  erred  in  the  definition  given  them 
of  a  passenger,  to  which  an  exception  was  reserved,  which  was 
in  this  language :  "A  passenger  is  one  who  is  boarding  a  car,  or 
who  is  attempting  to  board  a  car,  or  at  the  station  of  a  company 
operating  a  car,  for  the  purpose  of  being  carried  on  the  cars  from 
one  point  to  another."  And  likewise  in  the  statement :  "He  be- 
comes a  passenger  when,  with  the  intention  of  boarding  a  train, 
he  attempts  to  board  for  the  purpose  of  riding/'  There  was  also 
an  exception  to  this  language  of  the  oral  charge :  "That  if  there 
were  two  causes  of  an  injury,  two  proximate  concurrent  causes, 
and  each  contributes  proximately  to  the  injury,  why,  then,  action 
can  be  maintained  against  either."  And  to  this  language :  "Well, 
now,  if  there  were  two  proximate  concurrent  causes  there  at  the 
time  of  the  injury  to  Mr.  Bates,  for  instance,  if  there  was  negli- 
gence in  the  moving  of  the  car  by  the  conductor  when  he  at- 
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tempted  to  board  it,  if  that  was  negligence,  if  that  was  one  of 
the  causes,  and  if  there  was  a  trunk  or  box  or  other  obstacle 
there,  and  that  was  another  cause,  and  if  both  of  these  causes  in 
your  judgment  contributed  to  the  injury,  why,  then,  still  plain- 
tiflf  can  recover,  because  plaintiff  is  not  cut  off  by  the  fact  of  the 
box  being  there."  It  is  clear  this  instruction  ignored  the  defense 
of  contributory  negligence,  as  well  as  permitted  a  recovery  for 
causes  of  injury  not  counted  on  in  the  complaint. 

There  were  many  other  rulings  to  which  exceptions  were  re- 
served, and  many  charges  refused  to  defendant,  but  what  we 
have  said  will  doubtless  suffice  for  another  trial,  save,  perhaps, 
charge  numbered  42,  given  at  plaintiff's  request.  That  charge 
is  in  this  language:  "The  court  charges  the  jury  that  one 
brought  into  sudden  danger  by  the  wrong  of  another  is  not  ex- 
pected to  act  with  coolness  and  deliberation  as  moved  a  reasonable 
man  under  ordinary  circumstances."  ,  It  was  doubtless  the  pur- 
pose of  the  charge  to  obtain  the  benefit  of  the  principle:  "Where 
by  the  negligence  of  the  defendant,  or  those  for  whom  he  is  re- 
sponsible, the  plaintiff  has  been  suddenly  placed  in  a  position  of 
extreme  peril,  and  thereupon  does  an  act  which,  under  the  cir- 
cumstances known  to  him,  he  might  reasonably  think  proper,  but 
which  those  who  have  a  knowledge  of  all  the  facts,  and  time  to 
consider  them,  are  able  to  see  was  not  in  fact  the  best,  the  de* 
fendant  cannot  insist  that  under  the  circumstances  the  plaintiff 
has  been  guilty  of  negligence."  Central  of  Ga.  Ry.  v,  Foshee, 
125  Ala.  215,  27  South.  1006.  It  needs  no  comment  to  show 
that  the  charge  does  not  correctly  assert  the  principle.  It  will 
be  noted  that  it  attempted  to  predicate  as  a  matter  of  law  lack  of 
coolness  and  deliberation  upon  merely  "sudden  danger,"  how- 
ever slight  that  danger  might  have  been,  to  say  nothing  of  other 
vicious  infirmities.  Birmingham  Ry.  &  Elec.  Co.  z/.  Butler,  135 
Ala.  388,  33  South.  33 ;  L.  &  N.  R.  R.  Co.  v,  Thornton,  117  Ala. 
274-282,  23  South.  778. 

Reversed  and  remanded. 

Haralson,  Simpson,  and  Denson,  JJ.,  concur. 


PENNSYI.VANIA  R.   Co.   V,    SmITH. 

(Supreme  Court  of  Appeals  of  Virginia,  March  14,  1907.^ 

[56  S.  E.  Rep.  567.] 

Action — Nature — Contract  of  Tort.* — In  an  action  against  a  carrier, 
a  declaration  averring  an  undertaking  for  the  carriage  of  a  ship- 
ment of  scrap  iron  and  steel,  and  that  in  consideration  of  the  delivery 
of  said  iron  and  steel  the  defendants  issued  three  separate  bills  of 
lading,  and  undertook  to  carry  said  property  to  said  destination,  and 

♦See  generally,  foot-notes  appended  to  Eckert  v.  Pennsylvania  R- 
Co.  (Pa.).  18  R.  R.  R.  475,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  475. 
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to  require  the  surrender  of  said  bills  of  lading  properly  indorsed 
before  the  delivery,  yet  said  defendants  delivered  the  iron  and  steel 
*  ♦  ♦  without  the  surrender  of  said  bills  of  lading  properly  in- 
dorsed, by  reason  of  which  disregard  of  their  agreement,  the  said 
plaintiff  has  been  greatly  damaged,  etc.,  was  not  a  sufficient  state- 
ment of  a  consideration  to  support  defendant's  promise,  and  hence 
stated  a  cause  of  action  for  tort,  and  not  in  contract. 

Same — ^Joinder  of  Clauses  of  Action — ^Tort  and  Contract. — ^A  count 
in  tort  cannot  be  joined  with  count  in  assumpsit,  and  hence,  where 
a  declaration  containing  counts  in  assumpsit  was  amended  by  adding 
a  count  in  tort,  it  was  demurrable. 

Appeal — Disposition  of  Cause — Reversal — Remand.  —  Where,  on 
reversing  a  judgment  overruling  a  demurrer  to  a  declaration  for 
joinder  of  a  special  count  in  tort  with  counts  in  assumpsit,  it  was 
apparent  that  it  was  intended  by  the  pleader  that  the  special  count 
should  be  a  count  in  assumpsit,  but  that  as  a  count  in  assumpsit  it 
was  defective,  it  should  be  remanded,  with  instructions  to  sustain 
the  demurrer,  unless  plaintiff  should,  on  leave  obtained,  amend  his 
declaration,  and,  if  the  declaration  should  be  amended,  for  such  fur- 
ther proceedings  as  might  be  proper. 

Appeal  from  Circuit  Court  of  City  of  Richmond. 

Action  by  one  Smith  aginst  the  Pennsylvania  Railroad  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Allen  G.  Collins  and  /.  B.  Walsh,  for  appellant. 
/.  /.  Leake  and  Francis  L.  Smith,  for  appellee. 

Whittle,  J.  In  addition  to  the  common  counts  in  assumpsit, 
the  amended  declaration  in  this  case  contains  a  special  count,  the 
material  averments  of  which  are  as  follows :  That  the  defendants 
(who  are  the  plaintiffs  in  error)  were  common  carriers  for  hire 
and  reward,  and,  as  such,  at  their  own  risk  and  solicitation,  re- 
ceived from  the  plaintiff  three  carloads  of  scrap  iron  and  steel, 
which  were  consigned  by  the  plaintiff  at  Richmond,  Va.,  to  his 
own  order  at  Pittsburg,  Pa.,  with  direction  to  notify  Kane-Ma- 
loney  Iron  &  Steel  Company,  "and  in  consideration  of  the  de- 
livery to  the  said  defendants  *  •  *  of  said  iron  and  steel 
to  tie  so  carried,  the  said  defendants  *  *  *  issued  three 
separate  *  *  *  bills  of  lading  ♦  *  *  and  by  said  *  *  * 
bills  of  lading,  undertook,  promised,  and  agreed  to  carry  said 
property  to  said  destination  and  to  require  the  surrender  of  said 
*  *  *  bills  of  lading  properly  indorsed  before  the  delivery  of 
said  property  at  destination.  *  *  *  Yet  the  said  defendants, 
unmindful  of  their  duty,  promise,  and  agreement  *  *  *  and 
disregarding  the  same,  delivered  *  *  *  the  iron  and  steel  to 
the  said  Kane-Maloney  Iron  &  Steel  Company,  or  to  some  other 
person,  without  the  surrender,  of  said  *  *  *  bills  of  lading 
properly  indorsed;  by  reason  of  which  disregard  of  their  duty, 
promise,  and  agreement,  and  such  unwarranted  delivery  of  said 
property,  the  said  plaintiff  has  been  greatly  damaged,"  etc. 
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There  was  a  demurrer  to  the  amended  declaration  and  each 
count  thereof,  which  was  overruled.  Thereupon  the  trial  pro- 
ceeded, and  at  the  close  of  the  evidence  the  defendants  demurred 
to  the  evidence,  which  demurrer  the  court  likewise  overruled, 
and  rendered  judgment  against  them  for  the  damages  condition- 
ally assessed  by  the  jury. 

The  recovery  in  the  case  (if  there  be  a  recovery)  must  be  upon 
the  special  count,  and  our  observations  will  therefore  be  ad- 
dressed to  its  sufficiency. 

The  ground  of  demurrer  chiefly  relied  on  is  that  while  the 
special  count  purports  to  be  in  assumpsit  it  is  in  reality  in  tort, 
and  consequently   cannot  be  joined  with  counts   in  assumpsit. 

4  Min.  Inst.  (3d  Ed.)  pt.  1,  pp.  446,  447;  1  Bar.  Law  Pr. 
(2d  Ed.)  p.  304;  Creel  v.  Brown,  1  Rob.  281;  Hale  v.  Crow, 
9  Grat.  263 ;  Gary  v.  Abingdon  Pub.  Co.,  94  Va.  775,  27  S.  E. 
595. 

It  is  a  principle  of  pleading  that,  where  a  plaintiff  is  entitled 
to  two  modes  of  redress,  and  elects  to  waive  the  tort  and  sue  in 
assumpsit,  he  must  conform  to  the  rules  applicable  to  that  form 
of  action ;  and  it  is  also  an  essential  requirement  in  such  case 
that,  with  the  exception  of  actions  founded  upon  bills  of  ex- 
change, promissory  notes,  and  other  legal  liabilities  which  import 
a  consideration,  the  declaration  must  allege  both  a  promise  and 
the  consideration  upon  which  it  is  based.  Winston  v.  Francisco, 
2  Wash.  187 ;  Cooke  v.  Simms,  2  Call,  39 ;  Sexton  v.  Holmes,  3 
Munf.  566;  Beverley  v.  Holmes,  4  Munf.  95;  Moseley  v.  Jones, 

5  Munf.  23;  Wooddy  v,  Flournoy,  6  Munf.  506;  Jackson,  ?. 
Jackson,  10  Leigh,  448.  See  monographic  note  on  "Assumpsit" 
to  Kennaird  v.  Jones,  9  Grat.  (Va.  R.  Ann.)  bottom  pages  98, 
99 ;  Southern  Ry.  Co.  v,  Wilcox,  98  Va.  222,  35  S.  E.  355. 

In  the  last-named  case  it  was  held  that  "the  want  of  statement 
of  a  consideration  for  a  promise  is  a  capital  defect  in  the  declara- 
tion, not  to  be  supplied  by  intendment.*' 

"A  mere  averment  of  a  promise,  or  the  use  of  the  words  *un- 
dertook'  or  ^agreed,'  does  not  constitute  the  declaration  a  decla- 
ration on  contract.  It  is  necessary  to  allege  not  only  a  promise 
Or  undertaking,  but  also  a  consideration  therefor."    Z  Encv.  PI. 

6  Pr.  822,  citing  Smith  v,  Seward,  3  Pa.  342 ;  Corbett  v.  Pack- 
ington,  6  R.  &  C.  268  (13  E.  C.  L.  170). 

In  Smith  v,  Seward,  supra,  the  court  said :  "The  law  on  the 
subject  has  been  put  on  satisfactory  ground  by  making  the  pres- 
ence of  an  averment,  not  of  promise  only,  but  of  consideration 
also,  the  criterion ;  for  it  is  impossible  to  conceive  of  a  promise 
without  a  consideration,  any  more  than  a  consideration  without 
a  promise,  as  an  available  cause  of  action ;  and  when  a  considera- 
tion is  not  laid,  the  word  agreed,  or  undertook,  or  even  the  more 
formal  word  promised,  must  be  treated  as  no  more  than  induce- 
ment to  the  duty  imposed  by  the  common  law." 

The  similarity  of  the  declarations  in  the  two  cases  renders  the 
foregoing  observations  the  more  pertinent.    In  the  Pennsylvania 
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case,  the  declaration  averred  "an  undertaking  in  consideration 
that  the  public  should  be  conveyed  by  means  of  defendant's  ferry» 
and  for  hire  to  receive  and  safely  to  convey,  and  that  plaintiff 
learning  said  offer,  did  use  the  ferry  and  commit  his  horses  to 
defendant,  in  consideration  of  an  undertaking  to  convey,  and 
that  through  the  carelessness  of  defendant  the  horses  were  lost." 
This  was  held  to  be  a  declaration  in  tort. 

So,  "a  complaint,  in  an  action  against  a  common  carrier,  al- 
leging" in  general  terms  a  breach  of  contract  to  carry  safely  cer- 
tain articles  of  freight,  but  further  alleging,  particularly  and 
specifically,  that  the  defendant  so  negligently  and  carelessly  con- 
ducted in  regard  to  the  same  that  they  were  greatly  damaged, 
states  a  cause  of  action  in  tort.  Bowers  v.  Richmond,  etc.,  R. 
Co.,  107  N.  C.  721,  12  S.  E.  452."  3  Ency.  PI.  &  Pr.  822,  note. 
See,  also,  Whittenton  Mfg.  Co.  v.  M.  &  O.  R.  R  Co.  (C.  C.) 
21  Fed.  901;  Angell  on  Carriers,  §  439;  Hutchinson  on  Carriers, 
744,  749. 

"So,  also,  if  the  plaintiif  declares  on  a  promise  in  writing,  not 
under  seal,  to  do  some  other  thing  than  pay  money,  unless  in 
this  case  the  consideration  is  stated,  the  declaration  will  be  de- 
fective." 1  Bar.  L.  Pr.  (2d  Ed.)  p.  314;  4  Min.  Inst.  (3d  Ed.) 
pt.  1,  697. 

It  IS  true  that  the  special  count  in  general  terms  designates 
the  defendants  as  "common  carriers  for  hire  and  reward,"  and 
avers  that  as  such  at  their  own  risk  and  solicitation  they  "re- 
ceived" the  junk  in  question  "to  be  so  carried;"  but  that  was 
merely  by  way  of  recital,  and  does  not  constitute  a  sufficient 
statement,  of  a  consideration  to  support  the  defendants'  promises. 
The  averment  must  be  direct  and  explicit,  and  not  by  way  of 
inducement  or  preamble  only.  Davisson  v.  Ford,  23  W.  Va.  617; 
Sexton  V,  Holmes,  supra. 

For  these  reasons,  we  are  of  opinion  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the  special  count  of  the 
amended  declaration. 

The  judgment  on  the  demurrer  to  the  evidence  must  therefore 
be  set  aside,  and  the  judgment  overruling  the  demurrer  to  the 
special  count  reversed.  And  it  being  apparent  that  it  was  in- 
tended that  the  special  count  should  be  a  count  in  assumpsit, 
and  not  in  tort,  but  that,  as  a  count  in  assumpsit,  it  is  amenable 
to  the  objections  indicated  in  this  opinion,  the  case,  upon  the  au- 
thority of  Creel  v.  Brown,  and  Hale  v.  Crow,  supra,  must  be  re- 
manded to  the  circuit  court,  with  instructions  to  sustain  the 
defendants'  demurrer  to  the  declaration.  But,  if  the  plaintiff 
shall  apply  for  leave  to  amend  the  same,  under  the  circumstances 
of  the  case,  the  circuit  court  shall  allow  such  amendment;  and, 
if  the  declaration  be  amended,  such  further  proceedings  shall 
be  had  as  may  be  proper,  on  the  present,  and  any  other  pleadings 
that  may  be  offered  by  either  party  and  admitted  by  the  court. 
Otherwise,  final  judgment  shall  be  rendered  for  the  defendants 
on  the  demurrer. 
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(Court  of  Appeals  of  Maryland,  Jan.  23,  1907.) 

[65  Atl.  Rep.  409.] 

Injunction — Inadequacy  of  Remedy  at  Law.— Where  a  railroad  has 
the  right  to  have  its  road  connected  with  that  of  another  and  to  run 
its  trains  thereover,  there  is  no  adequate  remedy  at  law  for  a  denial 
of  the  right,  so  that  injunction  will  lie  to  compel  the  granting  thereof. 

Railroads — Incorporation — Certificate — Specifsring  Termini— Under 
Code  Pub.  Gen.  Laws,  art.  23,  §  243,  providing  that,  in  forming  a 
corporation  to  construct  a  railroad,  the  incorporators  shall  make  a 
certificate  specifying  "the  names  oi  the  places  of  the  termini  of  said 
road,  and  the  county  or  counties,  city  or  cities,  through  which  such 
road  shall  pass,"  and  section  245  providing  that  said  corporations 
shall  be  authorized  to  construct  and  maintain  a  railroad  with  a 
single  or  double  track,  with  such  side  tracks,  turnouts,  offices,  and 
depots  as  they  may  deem  necessary,  between  the  points  named  in  the 
certificates,  commencing  at  or  within  and  extending  to  or  into  any 
town,  city,  or  village  named  as  the  place  of  termini  of  such  road. 
and  construct  branches  from  the  main  line  or  other  towns  or  places 
within  any  county  through  which  said  road  may  pass,  the  termini  of 
a  railroad  need  not  be  at  or  in  a  city,  town,  or  village,  and  the 
certificate  sufficiently  "gives  the  names  of  the  places  of  the  termini," 
where  the  places  or  points  of  the  termini  are  definitely  designated 
and  fixed. 

Same — Right  to  Connect  with  Another  Road. — Of  a  railroad,  the 
charter  of  which,  with  the  amendments  thereof,  shows  that  one  of 
the  purposes  of  its  existence  was  the  use  to  be  made  of  its  road  by 
other  railroads,  originally  by  two  companies  only,  Acts  1870,  p.  739. 
c.  412,  §  10,  provides  that  "all  railroad  companies"  shall  have  the 
right,  on  equal  terms,  to  run  their  locomotive  and  cars  over  its 
tracks,  and  Acts  1872,  p.  171,  c.  119,  §  4,  provides  that  nothing  in 
any  of  the  acts  relating  to  said  company  shall  be  construed  to 
prevent  it  from  using  its  own  locomotives  and  cars  on  its  road,  on 
equal  terms,  however,  with  other  companies  having  the  right  to  run 
their  locomotives  and  cars  on  the  same,  and  section  5  provides  that 
said  company  may  construct  all  switches  and  sidings  or  turnouts 
from  the  main  road,  as  may  be  necessary  to  enable  it  to  shift  trains 
to  and  from  other  railroads  with  which  it  may  now  or  hereafter 
come  in  contact.  Held,  that  not  only  do  such  statutes  impose  on 
such  road  the  duty  to  allow  the  use  of  its  road  to  other  railroads, 
and  give  it  the  necessary  power  to  meet  the  requirements  of  such 
duty,  but  they  also  give  other  roads  the  right  to  have  such  con- 
nection made. 

Appeal  from  Circuit  Court  of  Baltimore  County,  in  Equity; 
Frank  I.  Duncan,  Judge. 

Suit  by  the  Canton  Railroad  Company  against  the  Union  Rail- 
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road  Company  of  Baltimore.    From  an  order  granting  a  prelim- 
inary injunction,  defendant  appeals.    Affirmed. 

Argued    before    McSherry,    C.    J.,    ^nd    Boyd,     Pearce, 
ScHMucKER,  Jones,  and  Burke,  JJ. 

John  I.  Donaldson  and  Bernard  Carter,  for  appellant. 
Edgar  H.  Cans  and  Arthur  George  Brown,  for  appellee. 

Jones,  J.    This  is  an  appeal  from  an  order  of  the  circuit  court 
for  Baltimore  county  in  equity  granting  a  preliminary  injunction 
upon  a  bill  filed  by  the  appellee  against  the  appellant  in  which  it 
was  alleged  that  the  appellee  is  a  corporation  organized  under 
Code  Pub.  Gen.  Laws  of  the  state  and  in  accordance  with  the 
provisions  of  article  23,  subtitle  "Railroad  Companies,"  of  the 
Code,  and  that  its  chartered  powers  are  shown  in  a  certified  copy 
of  its   certificate  of  incorporation  filed  as  an  exhibit  with  the 
bill.     From  this  exhibit  it  appears  that  the  appellee  was,  accord- 
ing to  its  purport,  incorporated  under  the  name  of  "Canton  Rail- 
road Company"  for  the  purpose  of  constructing  and  operating 
a  railroad  in  Maryland,  "beginning  at  the  point  and  terminus  in 
Baltimore  county,  in  said  state,  at  or  adjacent  to  the  place  where 
the  southernmost  side  of  the  right  of  way  of  the  Philadelphia, 
Baltimore  &  Washington  Railroad  intersects  the  southwestern- 
most  band  or  side  of  Back  river;  running  thence  in  a  westerly 
and  southerly  direction,  and  within  the  said  county,  to  a  point 
and  terminus  in  the  said  county  at  or  near  the  point  where  Sec- 
ond street  (Canton),  if  opened  and  extended,  would  reach  the 
water    front  on   the  north  side  of  Patapsco   river;   with   such 
branches  from  the  main  line  to  other  places  within  the  limits  of 
said  county  as  may  be  found  necessary  or  convenient;  all  of 
the  said  railroad  and  its  branches  passing  through  and  being 
within  Baltimore  county  in  the  state  of  Maryland."    It  is  then 
alleged:    That  the  appellee  is  engaged  in  the  actual  construction 
of  its  main  line  of  railroad,  and  for  its  corporate  purposes  has 
acquired  "certain  rights  of  way  and  other  property,  rights  and 

?rivileges"  by  deed   from  the   Canton  Company  of  Baltimore. 
*hat  the  appellant  (defendant  below)  is  a  railroad  corporation 
created  and  existing  under  the  provisions  of  the  following  acts 
of  the  Assembly:    Act  1866,  p.  189,  c.  119;  Act  1867,  p.  102, 
c.  74;  Act  1870,  p.  736,  c.  412;  Act  1872,  p.  168,  c.  119  (section 
10,  Act  1870,  p.  739,  c.  412,  and  section  4,  Act  1872,  p.  171, 
c.  119,  being  specially  set  out).    That  a  portion  of  the  existing 
line  of  the  railroad  of  the  appellant  now  in  use  and  in  actual 
operation,  is  situated  in  Baltimore  county  east  of  the  eastern 
boundary  of  the  city  of  Baltimore  in  a  portion  of  the  county 
commonly  known  as  "Canton."    That  a  portion  of  the  railroad 
of  the  appellee  (plaintiff  below)   "which  is  ready  for  use  and 
actual  operation,  adjoins  the  said  existing  line  of  the  railroad  of 
the  defendant"  at  a  place  pointed  out  in  the  bill  where  the  two 
railroad  lines  are  immediately  contiguous  to  each  other.     That 
the  appellee,  through  correspondence  with  the  appellant,  which 
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is  fully  set  out  in  the  bill  and  exhibits,  has  demanded  of  the 
latter  the  right  and  privilege  of  connecting  its  (the  appellee's) 
road  with  that  of  the  appellant,  and  of  maldng  use  of  the  rail- 
road of  the  appellant  to  run  its  locomotives  and  cars  over  the 
same — claiming  the  right  to  do  this  by  virtue  of  section  10, 
p.  739,  Act  1870.  That  the  appellant  had  refused  to  permit  the 
appellee  to  so  connect  its  road  with  that  of  the  appellant,  or  to 
use  the  appellant's  roa'd  for  the  purposes  indicated,  and  has 
denied  the  legal  existence  of  the  appellee  as  a  corporation.  The 
j  prayer  of  the  bill  is  that  the  court  will  declare,  adjudge,  and 

'  decree  that  the  appellee  is  a  legally  created  corporation,  and  as 

such  is  entitled  to  connect  its  tracks  with  those  of  the  appellant; 
that  the  appellant,  its  agents  and  servants  may  be  enjoined  from 
hindering,  delaying,  or  obstructing  the  appellee  in  making  and 
lawfully  using  a  connection  with  the  tracks  of  the  appellant's 
railroad;  that  by  a  mandatory  injunction  the  appellant  may  be 
required  to  give  all  requisite  facilities  to  the  appellee  in  making 
and  lawfully  using  such  connection  with  the  road  of  the  ap- 
pellant ;  and  for  other  and  further  relief.  The  court  ordered  that 
cause  be  shown  by  the  appellant  (defendant  below)  why  an  in- 
j  junction   should  not  issue  as  prayed.     As   causes  against  the 

granting  of  an  interlocutory  injunction  the  appellant  alleged  that 
the  averments  of  the  bill  were  not  such  as  to  warrant  such  an 
injunction ;  that  the  bill  did  not  show  irreparable  injury,  but  that 
such  injury  as  was  alleged  could  be  fully  compensated  by  dam- 
ages in  an  action  at  law ;  that,  even  if  the  appellee  was  a  lawfully 
created  corporation,  it  is  not  such  a  railroad  as  is  referred  to 
in  section  10,  c.  412,  p.  739,  Act  1870,  and  section  4,  c.  119, 
p.  171,  Act  1872,  inasmuch  as  it  was  not  in  existence  at  the  time 
of  the  passage  of  said  acts ;  that  said  sections  10  and  4  of  said 
acts  refer  to  the  right  of  other  railroads  to  run  locomotives  and 
cars  on  the  tracks  of  the  appellant,  but  nothing  in  them  requires 
the  appellant  to  make  or  allow  another  railroad  company  to  make 
connection  with  its  railroad,  and  on  the  contrary  section  S,  c.  115, 
p.  171,  Act.  1872,  allows  the  appellant  to  exercise  its  own  will 
as  to  making  such  connection;  and  that  railroads  incorporated 
under  the  general  railroad  law  (article  23,  subtitle  "Railroads," 
of  the  Code)  as  the  appellee  claims  to  have  been,  have  no  power 
or  authority  to  connect  with  other  railroads  nor  to  run  their  lo- 
comotives and  cars  over  the  same.  After  a  hearing  upon  the 
bill  and  exhibits  and  the  causes  fehown,  the  court  below  granted 
an  interlocutory  injunction  in  both  restrictive  and  mandatoi? 
form  as  prayed  in  the  bill.  From  this  action  of  that  court,  this 
appeal  is  taken. 

Assuming  the  right  of  the  appellee  to  connect  its  railroad  with 
that  of  the  appellant  and  to  make  use  of  the  same,  as  proposed 
in  its  bill,  it  is  quite  obvious  that,  in  the  nature  of  things,  no 
adequate  redress  could  be  afforded  by  any  action  at  law  fof 
a  denial  of  such  right.  It  would  seem  to  need  no  argument  to 
enforce  the  propriety  of  the  means  of  redress  here  sought  to  he 
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availed  of.  We  may,  therefore,  proceed  to  consider  other 
grounds  of  defense  against  the  relief  asked  for  by  the  bill  that 
have  been  urged  by  the  appellant. 

It  is  denied  that  the  appellee  has  corporate  existence,  because, 
as  alleged,  its  certificate  of  incorporation  does  not  comply  with 
the  provisions  of  the  general  law  relating  to  corporations  existing' 
at  the  time  of  its  incorporation  (sections  159,  161,  art.  23,  Code 
Pub.   Gen.   Laws   1888— now  sections  243,  245,  art.  23,   Code 
Pub.  Gen.  Laws  1904)   in  regard  to  describing  and  fixing  the 
termini  of  its  railroad.     The  first  of  these  sections  prescribes 
that,  in  forming  a  corporation  for  the  purpose  of  constructing  a 
railroad,  the  persons  so  incorporating  shall  make,  in  the  manner 
therein  required,  a  certificate  which,  among  other  things,  shall 
specify  "the  names  of  the  places  of  the  termini  of  said  road, 
and  the  county  or  counties,  city  or  cities,  through  which  such 
road  shall  pass,"  and  the  other  that  "said  corporations  shall  be 
authorized  to  construct  and  maintain  a  railroad  with  a  single 
or    double  track,   with   such  side  tracks,   turnouts,   offices  and 
depots,  as  they  may  deem  necessary,  between  the  points  named 
in  the  certificate,  commencing  at  or  within  and  extending  to  or 
into  any  town,  city  or  village  named  as  the  place  of  termini  of 
such  road  and  construct  branches  from  the  main  line  to  other 
towns  or  places  within  the  limits  of  any  county  through  which 
said  road  may  pass."    It  is  argued  that,  in  the  provisions  of  the 
statute  for  the  formation  of  railroad  corporations  just  referred 
to,  the  legislative  intent  was  "that  the  termini  should  be  existing 
named  places  and  that  the  known  names  of  these  places  should 
be    specified   in  the  certificate ;  and   further,  that  such   named 
places  should  be  'town,  city,  or  village.' "    The  language  of  the 
provisions  in  question  may  be  somewhat  lacking  in  clearness,  but 
the  question  here  is  not  one  of  philological  accuracy  in  the  ex^ 
pressions  employed  therein,  but  of  legislative  intent  upon  a  view 
of  the  whole  statute  and  of  the  object  of  it.    This  court  has  said 
that  the  statute  in  question  is  of  remedial  character  and  to  be 
liberally  construed.    Piedmont  &  Cumb.  Ry.  Co.  v.  Speelman,  67 
Md.  260,  10  Atl.  77,  293.    Its  object  is  to  promote  and  facilitate 
the   organization  of  corporations  for  the  building  of  railroads, 
and  supplying  means  of  transportation  as  the  necessities  and  con- 
venience of  any  community  in  the  state  and  its  industrial  and 
commercial   development  may   require.     Where  doubt  may  be 
sug'gested  as  to  the  construction  of  the  law,  it  ought  to  be  re- 
solved with  a  view  of  bringing  the  practical  operation  of  the 
law  into  harmony  with  its  purpose.     There  is  no  good  reason 
apparent  for  giving  to  the  provisions  of  the  Code  in  question 
the  meaning  and  effect  that  a  railroad  can  only  have  termini  at 
or  in  a  city,  town,  or  village.    It  may  well,  and  does,  occur  that 
conditions  exist  to  require,  or  make  it  convenient  to  a  community 
or  a  particular  locality  to  have,  railroad  facilities  provided,  where 
it  would  be  inexpedient  to  so  fix  the  termini.  .  Accordingly,  in 
practice,  it  is  believed,  in  forming  corporations  of  the  character 
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and  any  act  amendatory  of  or  supplementary  thereto."    It  would 
seem  there  could  be  no  doubt  about  the  intention  of  the  Legis- 
lature in  the  foregoing  provisions.     In  express,  unambiguous, 
and  unqualified  terms  it  has  said  that  all  railroad  companies  shall 
have  the  right  to.  run  locomotives  and  cars  over  the  railroad  of 
the  appellant ;  provides  that  the  appellant  shall  not  be  prevented 
by  anything  in  the  provisions  from  using  its  own  locomotives 
and  cars  on  its  road  on  equal  terms  with  othei*  companies  **hav- 
ing  the  right  to  run  their  locomotives  and  cars  upon  the  same;" 
and  gives  to  the  appellant  the  power  to  construct  the  necessary 
switches,  sidings,  or  turnouts  to  give    operative    effect   to  the 
"right"  so  given  to  **all  railroad  companies."     Plainly  it  was 
intended  to  impose  upon  the  appellant  a  duty  with  respect  to 
allowing  the  use  of  its  road  to  other  railroads,  and  to  giye  to  it 
the  necessary  power  to  meet  the  requirements  of  the  duty  so 
imposed.    But  it  is  argued  on  behalf  of  the  appellant  that,  though 
there  may  be  a  duty  imposed  upon  the  appellant  in  the  regard 
mentioned,  as  the  servient  corporation,  no  right  has  been  given 
to,  and  no  power  conferred  upon,  the  appellee,  as  the  dominant 
corporation,  to  make  connection  with,  and  use  the  railroad  of 
the  former  because  the  appellee  was  incorporated  under  the  gen- 
eral incorporation  law  which  contains  no  express  grant  of  right 
or  power  to   railroad  corporations   incorporated   thereunder  to 
connect  with  and  make  use  of  other  railroads.     If,  however,  in 
the  provisions  in  the  appellant's  charter  which  have  been  set 
out,  the  Legislature  designed,  not  only  to  impose  a  duty  on  the 
servient  railroad  company,  but  to  create  a  right  for  otiier  rail- 
roads in  a  dominant  capacity,  it  is  not  perceived  why  such  right 
has  not  been  so  conferred.     A  reading  of  the  statutes  original 
and  amendatory  and  supplementary,  relating  to  the  incorpora- 
tion of  the  appellant,  makes  it  evident  that  one  of  the  purposes 
of  its  existence  was  the  use  to  be  made  of  its  railroad  by  other 
roads.    This  was  made  a  feature  of  its  original  charter  and  has 
been  preserved,  and  more  distinctly  developed,  in  the  amend- 
ments thereto.     The  grant  therein,  therefore,  to  other  corpora- 
tions of  the  right  to  use  its  railroad  was  not  an  incongruous  pro- 
vision, but  one  germane  to,  and  consistent  with,  the  objects  of 
the  incorporation.     It  can  hardly  be  questioned  that  the  Legisla- 
ture could  incorporate  a  railroad  company  for  the  express  pur- 
pose of  building  a  railroad  for  use  by  other  railroads  in  getting 
their  freight  and  the  articles  of  traffic  to  tide-water  in  conditions 
that  would  make  it  expedient  or  desirable  to  do  so.    There  can 
be  no  difference  in  principle  between  a  railroad  company  incor- 
porated solely  for  such  use  and  one  incorporated  with  that  as 
one  of  its  purposes.    In  the  original  charter  of  the  appellant  the 
right  to  use  its  road  was  given  only,  and  in  express  terms,  to 
the  Western  Maryland  and  the  Northern  Central  Railroads.   As- 
suming that  these  roads  had  at  the  time  in  their  respective  char- 
ters no  express  provision  giving  them  authority  to  connect  with, 
and  run  their  cars  over,  the  railroad  of  the  appellant,  it  would 
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be  refining  over  much  to  say  that,  notwithstanding  the  distinct 
requirement  in  appellant's  charter  that  it  should  yield  to  them 
such  right,  they  would  still  have  to  go  to  the  Legislature  to  ask 
for  express  authority  to  avail  of  it.  In  the  subsequent  amend- 
ment of  the  charter  of  the  appellant,  the  Legislature  extended 
the  right  of  user  of  its  road  to  all  railroads.  The  inference  can- 
not be  avoided,  in  the  absence  of  anything  to  qualify  the  right 
so  conferred,  that  it  was  intended  by  the  Legislature  that  such 
right  should  be  given  to  all  railroads  as  it  had  been  held  pre- 
viously by  the  two  railroads  expressly  named  in  the  original 
charter.  There  appears  no  intention  to  take  away  from  these 
railroads  the  right  they  had  at  the  time  of  the  amendment  nor 
to  modify  it  or  attach  to  it  any  new  conditions.  They  can  only 
now  have  the  right,  as  it  previously  existed,  by  the  provision 
in  the  amendment  which  confers  it  upon  all  railroads.  If  they 
take  or  retain  the  right  in  question  under  that  provision,  then 
necessarily  all  other  railroads  must  take  it  under  the  same  pro- 
vision. There  is  no  question  of  right  of  contract  here  making 
the  right  in  question  one  of  mutual  arrangement  as  to  terms  and 
conditions  dependent  upon  the  consent  and  volition  of  the  par- 
ties in  respect  thereto.  The  right  is  one  conferred  directly  by 
the  law  upon  the  terms  therein  prescribed  and  to  be  yielded 
upon  demand  to  parties  entitled  thereto  to  be  exercised  by  them 
upon  the  terms  so  prescribed.  In  making  its  application  for 
the  making  of  a  connection  with  appellant's  road,  the  appellee 
requested  that  the  proper  means  of  making  such  connection  be 
either  supplied  by  the  appellant  or  that  the  appellee  be  permitted 
to  do  this.  As  has  been  seen  the  power  is  conferred  upon  the 
appellant  to  construct  all  necessary  appliances  to  enable  such 
connection  to  be  made.  This  power  can  properly  be  exercised 
by  having  such  means  of  connection  actually  supplied  by  the 
appellant,  or  by  arrangement  by  which  the  appellee  can  do  this. 
In  case  of  Turnpike  Co.  v.  Union  R.  R.  Co.,  35  Md.  224,  6  Am. 
Rep.  397,  this  court  had  before  it  the  question  of  the  right  of  the 
appellant  here  to  construct  a  lateral  road  to  connect  its  road  with 
»hat  c(  the  Philadelphia,  Wilmington  &  Baltimore  Railroad  Com- 
pany, and  held  that  the  appellant  had  not  the  power  conferred 
under  its  charter  to  construct  the  road  there  projected.  In  the 
course  of  the  opinion  in  the  case  there  appeared,  arguendo,  this 
unqualified  language:  "Now,  what  is  the  right  granted  by  the 
tenth  section  of  the  act  of  1870?  It  is  that  all  railroad  com- 
panies shall  have  the  right  upon  equal  terms  to  run  their  locomo- 
tives or  cars  over  the  railroad  of  the  appellee.  By  its  original 
charter  (Act  of  1866,  p.  189,  c.  119),  this  right  was  conferred 
only  upon  the  Northern  Central  and  the  Western  Maryland 
Railroad  Companies,  but  the  charter  was  amended  by  the  act 
of  1870,  and  all  railroad  companies  were  authorized  to  use  its 
tracks."  The  court  then  goes  on  to  say  that  the  question  there 
was  "not  whether  these  railroads  are  authorized  to  build  lateral 
roads  connecting  with  the  railroad  of  the  appellee,  as  incident 
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and  necessary  to  the  beneficial  enjoyment  of  the  right  to  use  the 
tracks  of  the  appellee,  but  whether  this  section  confers  upon  the 
latter  the  power  to  build  lateral  roads  in  every  direction  con- 
necting with  all  railroads  running  to  Baltimore  City."  This 
language,  used  in  the  unqualified  way  it  was,  has  significance, 
and  indicates  that  the  view  taken  by  this  court  then  of  the  effect 
of  Act  1870,  §  10,  coincides  with  the  view  which  we  have  here 
indicated.  The  decree  of  the  court  below  was  in  accordance 
with  the  views  we  have  herein  expressed,  and  will  be  affirmed. 

Decree  affirmed,   with  costs  to  the  appellee,   and  cause  re- 
manded. 


McConnell  Bros,  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  March  5,  1907.) 

[56  S.  E.  Rep.  559.] 

Carriers — Carriage  of  Goods — Loss  or  Injury. — In  an  action  against 
a  carrier  for  damage  to  )2:oods  shipped,  the  question  whether  the  lack 
of  ice  caused  the  damaj^e  is  one  for  the  jury. 

Same. — In  an  action  against  a  carrier  for  damage  to 'goods,  the 
question  whether  the  claim  was  made  within  30  days  was  one  of  fact 
for  the  jury. 

Same — Injury  to  Goods — Proximate  Cause. — In  an  action  against 
a  carrier  for  damage  to  goods  while  in  transit  because  the  cars  were 
not  iced,  if  the  plaintiffs  knew  or  had  notice  that  their  contract  for 
icing  was  not  with  the  carrier,  the  carrier  is  not  liable,  even  though 
the  bill  of  lading  was  given  by  it  and  the  money  for  icing  the  car 
was  paid  to  its  agent. 

Same — Damages — Limiting  Liability.'*' — A  carrier  cannot  by  stipu- 
lations in  the  bill  of  lading  contract  to  limit  its  liability  for  negli- 
gence in  transporting  goods  which   it  receives  for  carriage. 

Same — Delay  in  Transportation — Damages — ^Limitation  by  Agree- 
ment.!— Damages  to  property  injured  in  transit  are  estimated  upon 

♦For  the  authorities  in  this  series  on  the  question  whether  a 
common  carrier  can  limit  its  liability,  see  foot-notes  appended  to 
Gerry  v.  American  Express  Co.  (Me.),  21  R.  R.  R.  677,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  677;  foot-note  appended  to  Murphy  v.  Wells- 
Fargo  &  Co.  (Minn.),  21  R.  R.  R.  315,  44  Am.  &  Eng.  R.  Cas.,  X. 
S.,  315;  foot-notes  appended  to  Central  of  Georgia  Ry.  Co.  v.  Hall 
(Ga.),  19  R.  R.  R.  741,  42  Am.  &  Eng.  R.  CaS.,  N.  S.,  741;  Louisville 
&  N.  R.  Co.  V.  Smitha  (Ala.),  19  R.  R.  R.  775,  42  Am.  &  Eur.  R. 
Cas.,  N.  S.,  775;  foot-notes  appended  to  Anderson  v.  Mobile  &  0. 
R.  Co.  (Miss.),  19  R.  R.  R.  382,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  382; 
foot-notes  appended  to  Everett  v.  Norfolk  &  S.  R.  Co.  (N.  Car.), 
18  R.  R.  R.  551,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  551;  Eckcrt  v.  Penn- 
sylvania R.  Co.  (Pa.),  18  R.  R.  R.  475,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
475:  Nevius  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  18  R.  R.  R.  65,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  65. 

tSee  foot-notes  apoended  to  Carpenter  v.  Baltimore  &  0.  R-  Co. 
(Del.  Sup'r  Ct.),  20  R.  R,  R.  679,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  679; 
foot-notes  appended  to  Missouri,  etc.,  Ry.  Co.  v,  Patrick  (C.  C.  A.)i 
20  R.  R.  R.  483,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  483. 
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the  net  value  of  the  property  at  the  place  of  delivery,  notwithstand- 
ing a  stipulation  in  the  bill  of  lading  that  the  measure  of  damages 
should  be  the  value  at  the  point  of  shipment,  since  such  stipulation 
is   void,  as  limiting  liability  for  negligence. 

Appeal  from  Superior  Court,  Buncombe  County;  O.  H.  Allen, 
Judge. 

Action  by  McConnell  Bros,  against  the  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  No 
error. 

Moore  &  Rollins  and  Chas.  A,  Webb,  for  appellant. 
Julius  C.  Martin,  for  appellee. 

CirARK^  C.  J.  This  is  an  action  for  negligence  in  failing  to 
properly  care  for  and  ice  a  car  load  of  melons  shipped  from 
Bamberg,  S.  C,  to  Philadelphia,  which  arrived  at  their  destina- 
tion in  bad  condition,  and  were  sold  for  a  small  price.  The  de- 
fendant denied  that  the  melons  were  damaged  for  lack  of  icing 
and  that  the  plaintiff*s  claim  was  made  within  30  days.  These 
were  issuable  facts,  which  were  submitted  to  the  jury,  and  were 
found  adversely  to  the  defendant. 

The  bill  of  lading  was  executed  by  the  defendant  company, 
but  the  defendant  claims  that  it  did  not  transport  perishable 
products  of  this  nature;  that  it  merely  furnished  the  plaintiffs 
the  car  of  a  refrigerator  company,  whose  duty  it  was  to  ice  the 
melons  and  keep  them  in  good  condition;  and  that  if  there  was 
any  default  in  this  respect,  whereby  the  plaintiffs  were  damaged, 
they  should  look  to  the  refrigerator  company,  and  not  to  the 
defendant  company.  The  court  charged  that  if  the  plaintiffs 
obtained  the  car  from  the  refrigerator  company  or  took  the  bill 
of  lading  from  the  defendant,  with  the  knowledge  that  the  de- 
fendant did  not  hold  itself  out  as  transporting  such  freight,  but 
was  furnishing  the  car  on  behalf  of  the  refrigerator  company, 
with  which  it  had  made  a  contract  to  furnish  such  cars  to  ship- 
pers of  perishable  goods,  then  the  defendant  was  not  liable,  not- 
withstanding the  bill  of  lading  was  given  in  the  name  of  the 
defendant,  and  that  the  defendant's  agent,  at  Bamberg  could  be 
the  agent  of  the  refrigerator  company  as  well  as  of  the  defend- 
ant, and,  though  said  agent  signed  the  bill  of  lading  in  the  name 
of  the  defendant  and  received  the  money  for  icing  the  car  and 
entered  the  memorandum  of  such  payment  upon  the  bill  of  lad- 
ing, the  defendant  would  not  be  liable  for  failure  to  properly 
ice  the  melons  if  the  plaintiffs  had  notice  that  the  defendant  or 
its  agent  was  furnishing  the  car  as  agent  of  a  refrigerator  com- 
pany, and  not  for  the  defendant.  The  defendant  excepts  to  the 
last  paragraph,  but  we  find  no  error  therein  of  which  it  has  cause 
to  complain.  The  contract  on  its  face  was  made  with  the  de- 
fendant. The  court  chafged  that  the  defendant  was  not  com- 
pelled to  accept  perishable  freight,  but  was  liable  for  proper 
care  if  it  received  it  for  shipment,  and  that  the  burden  of  proving 
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negligence  by  the  defendant,  by  the  greater  weight  of  evidence, 
was  upon  the  plaintiffs. 

•  The  prayers  and  charge  were  more  fully  stated,  but  the  above 
is  their  pith  and  substance.  If  the  defendant,  common  carrier, 
accepted  perishable  goods  for  shipment,  it  was  its  duty  to  fur- 
nish suitable  cars  therefor  (Wood,  Railways,  §  430),  and  it 
became  liable  for  any  negligence  in  failing  to  use  proper  and 
customary  appliances.  If  it  furnished  a  refrigerator  car  and  the 
plaintiff  knew  or  had  notice  that  their  contract  for  icing  was 
with  this  latter  company,  the  judge  properly  told  the  jury  that 
for  any  neglect  to  properly  ice  the  melons  the  plaintiff's  recourse 
was  against  the  refrigerator  company,  notwithstanding  the  bill 
of  lading  was  given  by  the  defendant  and  the  money  for  icing 
was  paid  to  the  defendant's  agent;  for  in  such  case  the  defend- 
ant would  have  been  liable  only  for  unreasonable  delay  in  delivery 
of  car  at  destination. 

The  defendant  could  not  by  any  stipulations  in  the  bill  of 
lading  contract  to  limit  its  liability  for  negligence  in  transporting; 
goods  which  it  receives  for  carriage.  Everett  v.  Railroad,  138  N. 
C.  68,  50  S.  E.  559,  1  L.  R.  A.  (U.  S.)  985;  Parker  v.  Railroad, 
133  N.  C.  335,  45  S.  E.  658,  63  L.  R  A.  827;  Gardner  v.  Rail- 
road, 127  N.  C.  296,  37  S.  E.  328 ;  Mitchell  v.  Railroad.  124 
N.  C.  238,  32  S.  E.  671,  44  L.  R.  A.  515;  Sutherland,  Damages, 
§  904.  The  damages  were  properly  estimated  upon  the  net  value 
of  the  melons  at  the  place  of  delivery  above  commissions  and 
expenses  of  sale  (Sutherland,  Damages,  §  918;  Hutchinson  on 
Carriers,  p.  910),  and  this  notwithstanding  a  stipulation  in  the 
bill  of  lading  that  the  measure  -of  damages  should  be  the  value 
at  the  point  of  shipment.  Ruppel  v.  Railroad,  167  Pa.  179-181, 
31  Atl.  478,  46  Am.  St.  Rep.  666;  Willock  v.  Railroad,  166  Pa. 
184,  30  Atl.  948,  27  L.  R.  A.  228,  45  Am.  St.  Rep.  674  (where 
numerous  authorities  are  collected)  ;  Railroad  v.  Ball,  80  Tex. 
603,  16  S.  W.  441 ;  Sutherland,  Damages,  §  918.  The  consignor 
ships  to  get  the  benefit  of  the  market  price  at  the  place  of  des- 
tination, and  a  contract  in  cases  of  negligence  that  the  damages 
shall  be  measured  by  the  price  at  the  place  of  shipment  is  pro 
tanto  an  agreement  fo;-  partial  exemption  for  the  carrier's  neg- 
ligence, and  is  void.  Everett  v.  Railroad;  Ruppell  v.  Railroad 
and  Willock  v.  Railroad,  supra. 

No  error. 
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W.  A.  Arthur  and  John  C.  Ware,  Partners  as  W.  A.  Arthur 
&  Co.,  Plffs.  in  Err.,  v.  Texas  &  Pacific  Railway  Com- 
pany. 

(Argued  January   24,   1907.     Decided   February  25,   1907.) 

[27  Sup.  Ct.  Rep.  338.] 

Carriers — Limiting  Liability — Loss  by  Fire.'*' — A  clause  in  a  bill  of 
lading  exempting  a  carrier  from  liability  for  loss  by  fire  is  valid 
although  the  regular  freight  rates  were  charged  and  no  option  was 
given  to  the  shipper  to  receive  any  other  form  of  bill  of  lading. 

Carriers — Delivery  to — Negligence  of  Agent. — A  carrier  which  is- 
sues bills  of  lading  to  a  shipper  in  return  for  receipts  given  by  a 
compress  company  for  cotton  in  the  latter's  custody  is  liable  for  loss 
by  fire  due  to  the  negligence  of  the  servants  of  the  compress  com- 
pany in  caring  for  the  cotton  while  awaiting  the  compression  and 
loading  which  the  railway  company  had  ordered  done  for  its  own 
convenience  and  at  its  own  cost,  where  such  company,  if  it  did  not 
regard  the  presentation  of  the  receipts  as  a  tender  of  the  cotton, 
or  if  it  were  not  a  valid  tender,  could,  notwithstanding  the  rules 
of  the  Texas  state  railroad  commission  as  well  as  its  own  rules,  have 
refused  to  sign  the  bills  of  lading. 

In  Error  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  to  review  a  judgment  which  affirmed,  a  judgment 
of  the  Circuit  Court  for  the  Western  District  of  Arkansas,  Tex- 
arkana  Division,  entered  on  a  directed  verdict  in  favor  of  de- 
fendant in  an  action  to  charge  a  carrier  with  liability  for  a  loss 
by  fire.  Judgments  of  both  courts  reversed  and  the  cause  re- 
manded for  a  new  trial. 

See  same  case  below,  139  Fed.  127. 

Statement  by  Mr.  Justice  Peckham: 

The  plaintiffs  in  error,  who  were  plaintiffs  below,  filed  their 
complaint  against  the  railway  company  in  the  circuit  court  of 
the  United  States  for  the  western  district  of  Arkansas,  Texar- 
kana  division.  The  case  arose  under  the  laws  of  the  United 
States,  as  the  defendant  was  incorporated  under  an  act  of  Con- 

*For  the  authorities  in  this  series  on  the  question  whether  a 
common  carrier  can  limit  its  liability,  see  preceding  case,  and  foot- 
notes. 

For  the  authorities  in  this  series  on  the  question  of  the  necessity 
of  a  consideration  to  render  valid  a  stipulation  purporting  to  limit 
the  carrier's  liability,  see  foot-notes  appended  to  Arthur  v.  Texas 
&  P.  Ry.  Co.  (C.  C.  A.),  17  R.  R.  R.  17,  40  Am.  &  Eng.  R.  Cas., 
N.  S..  17. 

jFor  the  authorities  in  this  series  on  the  question  whether  the 
shipper  must  have  freedom  of  choice  as  to  rates,  in  order  to  render 
valid  a  stipulation  purporting  to  limit  the  carrier's  liability,  see  foot- 
notes appended  to  Murphy  v.  Wells-Fargo  &  Co.  (Minn.),  21  R.  R. 
R.  315,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  315;  Arthur  v.  Texas  &  P. 
Ry.  Co.  (C.  C.  A.),  17  R.  R.  R.  17,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  17. 


584       Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Arthur  v,  Texas  &  Pac.  Ry.  Co 

• 

gress  passed  March  3,  1871  [16  Stat,  at  L.  573,  chap.  122], 
which  act  was  amended*  by  one  passed  May  2,  1872  [17  Stat,  at 
L.  59,  chap.  132],  among  other  things  changing  the  name  of  the 
corporation  to  that  under  which  it  was  sued  in  this  case.  Upon 
the  trial  the  court  directed  a  verdict  for  the  defendant,  which 
was  affirmed  by  the  qircuit  court  of  appeals  (139  Fed.  127),  and 
the  plaintiffs  have  come  here  by  writ  of  error. 

The  action  was  to  recover  damages  against  the  defendant  for 
loss  by  fire  of  50  bales  of  cotton,  which  were  burned  at  Texar- 
kana,  Texas,  September  19,  1900,  and  which  the  plaintiffs  allege 
had  been  duly  delivered  to  the  defendant  at  that  place,  under  a 
through  bill  of  lading  for  transportation  to  Utica,  .New  York. 
In  the  third  clause  of  the  conditions  stated  in  the  bill  of  lading 
was  a  provision  "that  neither  the  Texas  &  Pacific  Railway  Com- 
pany nor  any  connecting  carrier  handling  said  cotton  shall  be 
liable  for  damages  to  or  destruction  of  said  cotton  by  fire."  In 
the  fifth  clause  of  the  bill  of  lading  it  was  provided  that  "each 
carrier  over  whose  road  the  cotton  is  to  be  carried  hereunder 
shall  have  the  privilege,  at  its  own  cost,  to  compress  the  same 
for  greater  convenience  in  handling  and  forwarding,'  and  shall 
not  be  responsible  for  deviation  or  unavoidable  delays  in  pro- 
curing such  compression." 

Although  the  cotton  was  destroyed  by  fire,  plaintiffs  alleged 
that  they  were  not  concluded  by  the  fire  clause,  which  they  allege 
was  void  "because  ( 1 )  said  bill  of  lading  was  executed  by  said 
plaintiffs  under  duress;  (2)  said  provision  is  unreasonable;  and 
(3)  was  without  a  consideration."  The  freight  rates  charged  in 
the  bill  were  the  regular  rates  for  the  shipment  of  cotton  over 
all  lines  of  railway  bet\yeen  Texarkana  and  Utica,  New  York, 
and  no  option  was  given  to  said  plaintiffs,  as  they  allege  in  their 
complaint,  to  receive  any  other  form  of  bill  of  lading  than  that 
exempting  the  defendant  from  liability  for  loss  of  the  cotton  by 
fire,  and  plaintiffs  allege  they  did  not  assent  thereto. 

It  was  also  alleged  that  the  place  where  the  cotton  was  stored 
after  its  delivery  to  the  railway  company  by  the  plaintiffs  was 
not  a  safe  place,  being  on  the  platform  of  the  Union  Compress 
Company;  that  the  platform  was  not  inclosed,  and  that  there 
was  no  proper  provision  made  to  prevent  the  destruction  of  the 
cotton  by  fire,  and  that  the  cotton  was  at  such  place  exposed  to 
the  sparks  of  passing  engines,  and  that  the  employees  of  the 
Union  Compress  Company,  which  was  the  agent  of  the  defendant, 
neglected  to  care  for  the  cotton,  which  caught  fire  from  sparks 
from  a  passing  engine  and  was  destroyed,  September  19,  1900, 
whereby  defendant  became  liable  to  the  plaintiffs  in  the  sum  of 
$2,605,  the  value  of  the  cotton.  The  defendant,  by  answer,  put 
in  issue  all  the  allegations  as  to  negligence  by  its  own  servants 
or  by  the  servants  or  agents  of  the  compress  company,  and  also 
denied  that  the  plaintiffs  had  ever  delivered  the  cotton  to  the 
railway  company;  and  alleged  that  at  the  time  it  was  destroyed 
it  was  in  the  possession  and  control  of  the  compress  company, 
which  was  not  its  agent,  and  over  which  it  had  no  control. 
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Upon  the  trial  evidence  was  given  tending  to  prove  the  follow- 
ing facts:  The  plaintiffs,  with  offices  at  Texarkana,  were  exten- 
sive buyers  of  cotton,  which  they  purchased  in  the  surrounding 
country  and  had  it  transported  to  that  place  as  a  place  of  con- 
centration, where  it  might  be  classified  and  subsequently  trans- 
ported to  the  East  and  other  parts  of  the  country  by  the  railroads. 

The  Union  Compress  Company  was  an  independent  corpora- 
tion, doing  business  at  Texarkana,  as  a  compressor  of  cotton, 
which  it  compressed  for  the  various  railroads  having  tracks  at 
that  place.  The  compress  company  had  a  platform  on  its  own 
land  of  about  400  x  600  feet,  upon  which  cotton  was  delivered 
from  wagons  and  from  railroad  cars,  and  the  receipt  of  the  cot- 
ton was  acknowledged  by  the  compress  company.  From  this 
platform  cotton  was  loaded  on  the  respective  cars  of  the  different 
railroads,  the  tracks  of  which  surrounded  the  platform  on  three 
of  its  sides.  This  platform  was  within  the  state  of  Texas.  Sub- 
stantially all  the  cotton  received  at  Texarkana  was  received  at 
this  platform.  The  local  platform  of  the  defendant  company  was 
not  calculated  to  receive  cotton  for  shipment  by  the  company, 
on  account'  of  its  small  size,  and  the  defendant's  agent  testified 
that  he  would  not  know  what  to  do  with  cotton  if  offered  at  this 
platform,  except  to  send  it  to  the  platform  of  the  compress  com- 
pany. When  cotton  was  placed  on  the  platform  of  the  compress 
company  it  did  not  then  compress  it,  but  it  remamed  there  until 
further  orders  were  given,  as  herein  stated.  After  delivery  on 
the  platform,  and  after  the  shipper  had  procured  the  written  ac- 
knowledgment of  the  receipt  of  the  cotton  by  the  compress  com- 
pany, the  practice  was  for  the  shipper,  when  he  was  ready  to  have 
it  shipped,  to  go  to  the  railway  company,  and,  upon  the  surrender 
of  the  receipts  of  the  compress  company  to  the  agent  of  the  rail- 
way company,  the  shipper  would  receive  from  such  agent  a  bill 
of  lading  for  the  cotton,  which  acknowledged  its  receipt  by  the 
compam^  and  the  place  and  person  it  was  consigned  to,  and  the 
shipper  had  nothing  further  to  do  in  regard  to  the  cotton.  He 
issued  no  orders  for  compressing  it,  and  was  not  allowed  to 
route  it  by  any  particular  route.  He  would  identify  the  cotton 
covered  by  the  bill  and  give  the  destination  point  of  the  cotton 
and  the  name  of  the  consignee,  and  there  his  right  ended.  The 
railroad  company,  when  it  received  from  the  shipper  the  com- 
press company's  receipt,  and  gave  its  bill  of  lading  to  the  shipper, 
took  the  receipts  of  the  compress  company  and  gave  them  up, 
directed  the  company  to  compress  the  cotton  and  obtain  insur- 
ance upon  it  covering  the  responsibility  of  the  railroad  company, 
and  load  it  into  cars  to  be  designated  by  the  railroad  company's 
agent.  It  was  a  general  understanding  between  the  railroad 
company  and  the  compress  company  that  when  the  former  de- 
livered the  cotton  receipts  to  the  compress  company  it  was  to 
compress  the  cotton,  obtain  the  insurance,  and  give  the  policies 
to  the  agent  of  the  railway  company,  and  ship  the  cotton  on  the 
cars  pointed  out  by  the  railway  company's  agent.     There  is  no 
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evidence  that  the  compress  company  ever  compressed  cotton  at 
the  orders  of  the  shipper,  or  charged  him  for  the  storage  of  the 
cotton  on  the  platform.  The  compressing  was  in  fact  done  by 
the  compress  company  for  the  railway  company,  for  its  conven- 
ience, by  its  direction,  and  at  its  cost.  While  the  cotton  was 
being  compressed  the  compress  company  was  not  under  the  con- 
trol of  the  railway  company  in  matters  relating  to  the  mode  and 
manner  of  compressing,  nor  were  the  employees  of  the  compress 
company  under  any  control  by  the  railway  company,  but  the 
compress  company  followed  the  orders  of  the  railway  company 
when  to  compress  and  where  to  load  the  cotton  after  compress- 
ing. 

This  customary  way  of  doing  business  was  followed  with  re- 
gard to  the  cotton  in  question.  It  was  received  on  the  platform 
of  the  compress  company  from  plaintiffs,  and  receipts  given  for 
it  to  them.  These  receipts  were  taken  on  September  17,  1900, 
to  the  agent  of  the  railway  company,  who  thereupon  sighed  and 
delivered  a  bill  of  lading  to  plaintiffs,  acknowledging  the  receipt 
of  the  cotton  to  be  transported  to  Utica,  New  York,  at  named 
rates.  The  agent  of  the  railway  company  then  took  these  receipts 
which  plaintiffs  had  handed  to  him,  and  delivered  them  to  the 
compress  company,  and  gave  written  instructions,  signed  by  such 
agent,  to  the  compress  company  on  a  form  customarily  used,  and 
which  ran  thus:  "I  have  this  day  issued  on  your  compress  re- 
ceipts bill  of  lading  to  W.  A.  Arthur  &  Company  for  50  bales 
of  cotton  (marks,  number  of  bales,  and  total  weight  given).  Do- 
mestic. Compress  and  ship  the  above  cotton,"  as  stated  in  direc- 
tions. The  compress  company,  when  its  own  receipts  were 
delivered  to  it  by  the  railway  company's  agent,  in  accordance 
with  its  general  custom,  caused  this  cotton  to  be  insured  for  the 
benefit  of  the  defendant  company  and  in  the  name  of  that  com- 
pany, and  delivered  the  policies  to  the  agent  of  the  railway  com- 
pany, who  forwarded  them  to  division  head-quarters  at  Dallas. 
Texas.  The  compress  company  paid  for  the  insurance  under  the 
direction  of  the  railway  company. 

It  was  while  the  cotton  was  still  on  the  platform,  and  not  yet 
compressed,  that  it  was  burned. 

The  order  adopted  by  the  Texas  state  railroad  commission, 
which  was  put  in  evidence,  reads  as  follows: 

"Thirteenth.  When  cotton  is  tendered  to  railroad  companies 
upon  compress  platform,  which  is  situated  on  the  track  of  such 
railroad  companies,  it  shall  be  the  duty  of  the  railroad  companies 
to  take  charge  of  and  receipt  for  such  cotton  in  the  same  manner 
and  on  the  same  terms  as  they  would  receive  and  receipt  for 
cotton  when  taken  at  its  own  depot  or  platform  erected  for  such 
transactions;  provided,  however*  that  the  shipper  or  the  com- 
press company  shall,  in  such  cases,  assume  the  additional  risk  of 
insurance  involved  by  such  act  of  the  railroad  company." 

The  rule  of  the  defendant  was  also  put  in  evidence,  and  reads 
as  follows: 
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"Rule  Eleven.  When  cotton  is  tendered  this  company  upon 
a  compress  platform  which  is  situated  on  the  track  of  this  com- 
pany, agent  shall  take  charge  of  and  receipt  for  such  cotton  in 
the  same  manner  and  on  the  same  terms  as  he  would  receive  and 
receipt  for  the  cotton  if  tendered  him  at  this  company's  depot 
platform  or  other  places  assigned  by  it  for  such  transactions; 
provided,  however,  that  the  shipper  or  the  compress  company 
shall,  in  such  cases,  assume  the  additional  risk  of  insurance  in- 
volved by  such  act  of  this  company." 

Messrs.  William  H,  Arnold,  James  K.  Jones,  and  James  K. 
Jones,  Jr.,  for  plaintiffs  in  error. 

Messrs.  David  D.  Duncan  and  John  F,  Dillon,  for  defendant  in 
error. 

Mr.  Justice  Peckham,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court: 

The  plaintiffs,  in  order  to  avoid  the  obstacle  in  the  agreement 
in  the  third  clause  of  the  bill  of  lading,  providing  that  defendant 
was  not  to  be  liable  for  damages  to  the  cotton  by  fire,  contend, 
as  set  up  in  the  complaint,  that  the  clause  in  the  bill  of  lading 
was  received  under  duress,  and  that  it  was  unreasonable  and 
without  consideration.  These  contentions  have  been  answered 
and  overruled,  uppn  much  the  same  evidence,  in  the  case  of  Cau 
V.  Texas  &  P.  R.  Co.  194  U.  S.  427,  48  L.  ed.  1053,  24  Sup.  Ct. 
Rep.  663,  and  need  not  be  further  discussed. 

With  the  fire  clause  in  force,  it  became  necessary  for  the  plain- 
tiffs, in  maintaining  their  action,  to  show  that  defendant  had 
received  the  cotton,  and  that  it  was  destroyed  through  the  neg- 
ligence of  the  defendant  or  its  agents,  as  the  exemption  would 
not  apply  to  a  case  of  damage  occurring  through  such  negligence. 
Bank  of  Kentucky  v.  Adams  Exp.  Co.,  93  U.  S,  174,  23  L.  ed. 
872.  We  are  of  opinion,  after  carefully  reading  the  record,  that 
there  was  evidence  enough  to  be  submitted  to  the  jury  upon  the 
question  of  negligence  in  the  care  of  the  cotton  while  on  the 
platform. 

This  leaves  the  questions  whether  there  was  a  delivery  of  the 
cotton  to  the  railway  company,  and  whether  the  compress  com- 
pany, at  the  time  of  the  fire,  was  the  agent  of  the  railway  com- 
pany as  to  that  cotton. 

Upon  the  evidence  in  this  case,  was  there  a  delivery?  The 
evidence  showed  that  the  cotton  was  not  delivered  on  the  plat- 
form by  the  plaintiffs  for  the  purpose  of  being  compressed  for 
them  by  the  compress  company.  The  order  to  compress  was 
subsequently  given  by  the  railway  company.  That  company  had 
no  other  place  for  the  delivery  of  the  cotton  to  it  than  at  this 
platform,  but,  as  there  were  three  companies  with  tracks  at  the 
platform,  with  either  one  of  which  the  shipper  might  contract  for 
the  transportation  of  the  cotton,  it  cannot  be  held  that  there  was, 
at  the  time  of  the  delivery  of  the  cotton  at  the  platform,  a  de- 
livery to  the  defendant,  especially  as  the  compress  company  it- 
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self  acknowledged  the  receipt  of  the  cotton.  But  when  these 
receipts  we^e  handed  by  the  plaintiffs  to  the  defendant's  agent, 
who  took  them  and  issued  a  bill  of  lading  to  the  plaintiffs,  the 
constructive  possession  an.l  the  entire  control  of  the  cotton  passed 
to  the  defendant.  It  could  then,  if  so  minded,  have  taken  the 
cotton  and  loaded  it  on  cars  and  taken  it  away  without  having 
had  it  compressed.  It  was,  however,  compressed  by  its  own  order, 
given  in  writing  to  the  compress  company,  and  for  its  own  con- 
venience, and  at  its  own  cost,  and  the  insurance  was  obtained  by  its 
direction  by  the  compress  company,  in  the  name  of  the  defendant 
and  for  its  benefit,  and  such  policies  were  delivered  to  the  defend- 
ant and  sent  by  its  agent  to  Dallas.  Most  probably  the  cost  of 
compression  and  insurance  was  paid  by  the  plaintiffs  in  the  rate 
paid  by  them  for  the  transportation  of  the  cotton,  as  that  cost  was 
one  of  the  factors  which  may  be  supposed  to  have  entered  into  the 
rate  of  freight  charged  by  the  defendant ;  but  the  total  sum  paid 
for  transportation  by  plaintiffs  left  the  matter  with  defendant  to 
compress  and  insure  if  it  saw  fit,  which  it  probably  would  think 
fit  to  do  in  all  cases,  as  an  ordinary  business  precaution.  The 
fact  that  in  getting  the  cotton  compressed  the  railway  chose  to 
have  it  done  by  an  independent  contractor,  over  whose  acts  it 
had  no  control  while  the  cotton  was  being  compressed,  and  the 
fact  that  it  would  order  the  compress  company,  ^ter  compressing, 
to  load  the  cotton  on  cars  selected  by  defendant's  agent,  did  not 
in  any  way  affect  the  fact  that  the  cotton  had  been  received  by 
the  railway  company,  and  that  it  was  thereafter  subject  to  its 
full  control.  The  defendant  could  not  devest  itself  of  the  re- 
sponsibility of  due  care  by  leaving  the  cotton  to  be  compressed 
and  loaded  by  the  compress  company.  The  latter  company  was, 
while  so  acting,  the  agent  of  the  defendant,  chosen  by  it,  and,  as 
such,  the  defendant  was  responsible  for  any  lack  of  proper  care 
of  the  cotton  by  the  compress  company.  Bank  of  Kentucky  v, 
Adams  Exp.  Co.  supra. 

It  is  urged  that  the  case  cited  does  not  cover  the  facts  herein, 
because  in  the  reported  case  the  attempt  was  to  secure  the  im- 
munity of  the  defendant  express  company  from  the  consequences 
of  the  negligence  of  the  railroad  in  doing  the  very  thing  that  the 
express  company  had  agreed  to  do,  viz.,  transport  the  money; 
while  in  the  case  before  us  the  negligence  of  the  compress  com- 
pany (assuming  there  was  such)  was  not  in  transporting  the  cot- 
ton, which  the  railway  company  had  agreed  to  do,  but  in  caring 
for  it  while  awaiting  compression.  We  see  no  difference,  in 
fact,  which  would  lead  to  a  different  result. 

The  compression  was.  done  for  the  convenience  of  the  railroad 
company,  after  the  company  had  received  the  cotton,  and  before 
the  actual  transportation  had  commenced.  In  order  to  enable  it 
the  more  conveniently  to  do  the  work  of  transportation  it  cannot 
devest  itself  of  its  obligation  to  exercise  due  care  while  the  cot- 
ton is  in  the  control  of  the  compress  company,  although  the  latter 
is  an  independent  contractor,  and  not  under  the  immediate  con- 
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trol  of  the  railway  company  while  doing  the  work  of  compres- 
sion in  its  behalf.  There  would  be  no  justice  in  such  holding, 
and  we  are  clear  it  would  violate  the  general  rule  that  the  carrier, 
after  the  frieght  has  been  received  by  it,  must  be  regarded  as 
liable,  at  Ifeast,  for  the  negligence  of  its  own  servants,  and  also 
for  that  of  the  servants  of  an  independent  contractor,  employed 
by  it  to  do  work  upon  the  freight  for  its  own  convenience  and  at 
its  own  cost. 

In  California  Ins.  Co.  v.  Union  Compress  Co.  133  U.  S.  387, 
33  L.  ed.  730,  10  Sup.  Ct.  Rep.  365,  the  question  was  simply  as  to 
the  liability  of  the  insurance  company  on  a  policy  of  insurance 
against  fire,  issued  by  it  to  the  Union  Compress  Company  upon 
cotton  in  the  possession  of  the  compress  company  for  compres- 
sion, and  which  belonged  to  divers  other  parties.  The  policy 
insured  the  cotton  for  the  plaintiff  while  "in  bales,  their  own  or 
held  by  them  in  trust  or  on  commission."  The  defense  was 
that,  as  the  compress  company  did  not  own  the  cotton,  and  the 
beneficiaries  under  the  policy  were  its  owners,  that  no  interest  oi 
any  carrier  was  covered  by  the  policy.  The  court  held  that  the 
railway  companies  were  beneficiaries  under  the  policy,  because 
they  had  an  insurable  interest  in  the  cotton,  and  to  that  extent 
were  its  owners,  and  that  it  was  held  in  trust  for  them  by  the 
plaintiff.  The  railway  company  had  issued  bills  of  lading  upon 
the  surrender  of  the  receipts  of  the  compress  company.  It  was 
held  that  where  the  original  depositors  of  the  cotton  had  sur* 
rendered  to  the  railroad  companies  the  receipts  which  they  had 
taken  from  the  compress  company,  that  those  companies  be- 
came substituted  in  the  relation  to  the  compress  company  which 
before  had  been  held  by  the  depositors  of  the  cotton;  that  the 
railroad  companies  thus  became  the  beneficiaries  of  the  trust  so 
far  as  the  compress  company  was  concerned,  because  they  thus 
became  the  persons  to  whom  that  company  owed  the  duty  of 
bailment,  and  the  persons  entitled  to  demand  possession  of  the 
property  from  the  plaintiff.  The  policy  also  contained  a  provision 
that  it  should  be  void  if  there  were  any  change  in  the  possession 
of  the  insured  property,  and  the  defendants  insisted  that  there 
was  such  a  change,  caused  by  the  signing  of  the  bill  of  lading 
by  the  railway  companies  in  return  for  the  receipts  given  by  the 
compress  company  upon  the  deposit  of  the  cotton  with  the  latter 
company,  although  no  actual  change  had  taken  plac^,  and  the 
cotton  still  remained  in  the  custody  of  the  compress  company. 
It  was,  however,  held  that  the  railway  companies,  in  acquiring 
the  receipts  of  the  compress  company  and  issuing  bills  of  lading 
for  the  cotton,  took  only  constructive  possession  of  it,  and  the 
plaintiff  retained  actual  physical  possession  of  it,  and  did  not 
lose  any  element  of  possession  necessary  to  give  it  the  right  to 
effect  the  insurance  for  its  own  benefit  and  as  bailee  or  agent 
for  the  protection  of  the  railway  companies,  although  the  rail- 
road companies'  was  the  right  to  ultimate  possession,  which 
passed  to  them  by  the  original  deposit  of  the  cotton  receipts  given 
by  the  plaintiff. 
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The  question  of  whether  there  had  been  a  change  of  possession 
within  the  meaning  of  that  expression  as  used  in  the  insurance 
policy  is  entirely  different  from  that  of  whether  inunediate  con- 
trol of  the  cotton  passed  to  the  railway  company  by  virtue  of 
the  delivery  of  the  bill  of  lading  in  this  case,  so  as  to'  render  the 
company  liable  for  any  neglect  by  it  or  its  agent  in  regard  to 
the  subsequent  care  of  the  cotton.  In  the -case  at  bar,  not  only 
was  there  a  constructive  possession  by  the  railway  company,  but 
that  company  assumed  full  control  of  the  cotton,  and  gave  direc- 
tions to  the  compress  company  what  to  do  with  it. 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Commercial  Union  Ins.  Co. 
139  U.  S.  223,  35  L.  ed.  154,  11  Sup.  Ct.  Rep.  554,  the  question 
was  also  in  regard  to  insurance,  the  insurance  company  endeavor- 
ing to  collect  from  the  defendant  what  it  had  paid  to  the  owners 
of  the  cotton.  In  that  case  the  cotton,  which  had  been  destroyed 
by  fire,  was  in  the  possession  of  the  compress  company,  and  the 
railway  company  had  never  given  any  bill  of  lading  for  it.  The 
insurance  companies  had  issued  policies  upon  and  delivered  them 
to  the  owners  of  the  cotton,  and  when  the  cotton  had  been  de- 
stroyed by  fire  the  companies  paid  the  losses  and  claimed  that 
the  railway  company  was  liable  under  the  contract  which  the 
company  had  made  with  the  compress  company  to  receive  the 
cotton  and  transport  it  over  its  railroad  across*  the  Arkansas 
river  to  the  press  of  the  compress  company  in  Argenta,  a  distance 
of  a  niile  and  a  half.  The  insurance  companies  insisted  that,  by 
the  failure  of  the  railway  company,  under  its  contract  with  the 
compress  company,  to  transport  this  cotton  as  fast  as  it  came  in, 
the  amount  of  the  cotton  became  so  great  as  to  constitute  a  public 
nuisance,  as  it  was  piled  up  in  the  compress  company's  ware- 
house  and  overfloVed  into  the  adjoining  streets.  This  court  held 
that,  as  there  had  been  no  bills  of  lading  issued  by  the  railway 
company  for  the  cotton  which  had  been  destroyed,  the  failure  of 
the  railway  company  to  furnish  sufficient  transportation  for  the 
cotton  to  the  compress  company,  while  it  may  have  been  a  breach 
of  the  contract  between  the  railway  company  and  the  compress 
company,  yet  such  breach  created  no  liability  in  contract  or  tort 
to  the  owners  or  insurers  of  the  cotton  or  to  any  other  persons. 
The  court,  at  page  237,  L.  ed.  at  page  158,  Sup.  Ct.  Rep.  at  page 
558,  said:  "This  cotton,  certainly,  was  in  the  exclusive  posses* 
sion  and  control  of  the  compress  company.  The  railway  company 
had  not  assumed  the  liability  of  a  common  carrier,  or  even  of  a 
warehouseman,  with  regard  to  it ;  had  given  no  bills  of  lading  for 
it ;  had  no  custody  or  control  of  it  and  no  possession  of  it,  actual 
or  constructive,  and  had  no  hand  in  placing  or  keeping  it  where 
it  was." 

In  speaking  of  the  issuing  of  bills  of  lading  by  the  railway 
company  for  certain  other  cotton  and  what  effect  it  had  upon 
the  rights  of  the  parties,  in  the  case  then  under  consideration,  the 
court  said,  page  238,  L.  ed.  page  159,  Sup.  Ct.  Rep.  page  558: 

"There  is  nothing  else  in  the  case  which  has  any  tendency  to 
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show  that  the  railway  company  had  or  exercised  any  control  or 
custody  of  the  cotton,  or  of  the  place  where  it  was  kept  by  the 
compress  company,  before  it  was  put  upon  the  cars  by  that  com- 
pany. The  railway  company  evidently  neither  considered  itself, 
nor  was  considered  by  the  compress  company,  as  having  as- 
sumed any  responsibility  for  the  care  or  custody  of  the  cotton, 
until  it  had  been  insured  in  its  behalf  and  loaded  upon  its  cars. 
The  evidence  warranted,  if  it  did  not  require,  the  inference  that 
the  bills  of  lading  were  issued  merely  for  the  convenience  of  all 
parties,  and  with  no  intention  of  making  any  charge  in  the  actual 
or  the  legal  custody  of  the  cotton  until  it  was  so  loaded." 

Such  is  not  the  case  here. 

In  Missouri  P.  R.  Co.  v.  McFadden,  154  U.  S.  155,  38  L.  ed. 
944,  14  Sup.  Ct.  Rep.  990,  the  case  was  decided  upon  the  facts 
therein  stated,  which  were  that  it  was  understood  both  by  the 
carrier  and  the  shipper  that  the  cotton  was  not  to  be  delivered 
at  the  time  the  bills  pf  lading  were  issued,  the  cotton  at  that 
time  being  in  the  hands  of  the  compress  company,  which  com- 
press company  was  the  agent  of  the  shipper,  it  being  the  intention 
of  the  parties  at  the  time  the  bills  of  lading  were  issued  that  the 
cotton  should  remain  in  the  hands  of  the  compress  company, 
the  agent  of  the  shipper,  for  the  purpose  of  being  compressed. 
These  allegations  were  made,  in  the  answer  of  the  company,  which 
was  excepted  to,  and  their  truth  was  therefore  admitted.  The 
trial  court  had,  nevertheless,  held  the  company  liable  for  the  loss 
of  the  cotton.  This  court  said  (page  160,  L.  ed.  page  946,  Sup. 
Ct.  Rep.  page  991 )  :  "The  case  presents  the  simple  question  of 
whether  a  carrier  is  liable  on  a  bill  of  lading  for  property  which, 
at  the  time  of  the  signing  of  the  bill,  remained  in  the  hands  of 
the  shipper  for  the  purpose  of  being  compressed  for  the  ship- 
per's account,  and  was  destroyed  by  fire  before  the  delivery  to 
the  carrier  had  been  consummated."  The  court  held  that,  under 
such  circumstances,  there  was  no  liability  on  the  part  of  the  com- 
mon carrier,  because  it  had  never  had  the  cotton  delivered  to  it, 
the  issuing  of  the  bill  of  lading  being  subject  to  the  intention  of 
the  parties,  and  the  cotton  remaining  in  the  hands  of  the  com- 
press company  as  agent  of  the  shipper. 

The  facts  in  the  case  at  bar  are  totally  different. 

Stress  was  laid  in  the  argument  before  us  upon  the  fact  that, 
under  the  13th  rule  of  the  Texas  railroad  commission,  the  de* 
fendant  was  bound  to  sign  the  bill  of  lading  when  the  receipts 
of  the  compress  company  were  presented  to  the  railway  company, 
and  that,  therefore,  the  defendant  cannot  be  held  to  have  become 
liable  by  virtue  of  the  delivery  of  the  bill  of  lading  in  question 
upon  such  a  purely  arbitrary  order.  It  is  also  urged  that  the 
11th  rule  of  the  defendant,  which  is  set  up  in  the  foregoing  state- 
ment and  which  is  to  the  same  effect  as  the  order  of  the  railroad 
commission,  was  adopted  simply  pursuant  to  that  order,  and, 
therefore,  no  liability  attaches  from  the  bill  of  lading  issued  un- 
der the  circumstances  of  this  case.     We  think  the  argument  is 


592        Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Baker  v,  Boston  &  M.  R.  Co 

not  sound.  The  rule  of  the  Texas  commission  applies  to  a  case 
when  the  cotton  is  tendered  to  the  railway  company,  although  at 
the  time  it  is  upon  the  compress  company's  platform.  Now,  if 
the  railway  company  did  not  regard  the  presentation  of  these  re* 
ceipts  as  in  fact  a  tender  to  the  railway  company  of  the  cotton 
in  question,  or  if  it  were  not  a  valid  tender  of  the  cotton,  it  could 
have  refused  to  sign  the  bill  of  lading.  The  same  may  be  said 
of  rule  11  of  the  company  itself.  The  company  evidently  re- 
garded the  cotton  as  tendered  them,  and  issued  the  bill*  in  ac- 
knowledgment of  the  fact  of  such  tender. 

We  think  the  evidence  in  this  case  made  out  a  deliver}^  to  and 
acceptance  by  the  railway  company  of  the  cotton  in  question,  and 
that  the  compress  company  had  the  actual  custody  of  the  cotton 
as  the  agent  of  the  railway  company,  and  the  question  of  whether 
the  persons  in  whose  custody  it  was  at  the  time  of  the  fire  were 
guilty  of  negligence  was  a  question  which  should  have  been  sub- 
mitted to  the  jury. 

The  judgment  of  the  Circuit  Court  of  Appeals  and  that  of  the 
Circuit  Court  should  be  reversed  and  the  case  remanded  to  the 
Circuit  Court  with  directions  to  set  aside  the  verdict  and  to  grant 
a  new  trial. 

Reversed. 


Baker  z\  Boston  &  M.  R.  Co. 

(Supreme  Court  of  New  Hampshire,  Hillsboroujj^h,  Dec.  4,  1906.) 

[65  Atl.  Rep.  386.] 

Carrierfr^Who  Are  Common  Carriers — Transportation  of  Goods.*— 
Under  Pub.  St.  1901,  c.  160,  §§  21-23,  providing  that  every  railroad 
corporation  which  shall  contract  for  the  transportation  of  milk  in 
large  quantities  shall  establish  a  tariff  for  its  transportation  by  the 
can,  it  seems  that  a  railroad  company  becomes  a  common  carrier  of 
milk  on  entering  into  a  contract  with  a  firm  to  furnish  it  with  special 
cars  for  the  transportation  of  milk. 

Same — Facilities  for  Transportation — Duty  to  Provide. — Pub.  St. 
1901,  c.  160,  §  1,  provides  that  every  railroad  company  shall  furnish 
to  all  persons  reasonable  and  equal  terms,  facilities,  and  accommo- 
dations for  the  transportation  of  property.  Held,  that  it  was  the 
duty  of  a  common  carrier  of  milk  .to  provide  reasonable  facilities 
for  its  reception  and  delivery  and  care,  including  care  during  trans- 
portation. 

Same — Question  of  Fact. — The  question  as  to  what  facilities  and 
accommodations  should  be  furnished  by  a  common  carrier  in  order 
to  comply  with  its  public  duty  is  one  of  fact.  

♦For  the  authorities  in  this  series  on  the  question,  who  arc,  and 
are  not,  common  carriers,  see  foot-notes  appended  to  Carpenter  v. 
Baltimore  &  O.  R.  Co.  (Del.  SupV  Ct.),  20  R.  R.  R.  679.  43  Am.  k 
Eng.   R.   Cas.,  N.   S.,  679. 
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Same — Special  Cars. — Where  large  quantities  of  milk  are  produced 
aloHK  the  line  of  a  common  carrier,  and  it  is  more  advantageous  to 
producers,  distributers,  and  consumers  to  have  it  transported  in 
special  cars  furnished  with  icing  facilities  than  in  ordinary  cars,  it 
is  the  duty  of  the  carrier  to  furnish  such  cars. 

Same — Carriage  of  Passengers — Shipper's  Employees — Contract  of 
Indemnity  with  Shipper.f — A  shipper's  contract  with  a  carrier  by 
which  the  carrier  was  indemnified  against  claims  for  personal  in- 
juries to  the  shipper's  employees  by  reason  of  carrying  such  em- 
ployees free  on  cars  specially  provided  by  the  shipper  is  void  where 
the  carrier  refused  to  furnish  such  special  cars  unless  the  shipper 
would  furnish  men  to  handle  and  care  for  the  shipper's  goods,  and 
transportation  according  to  the  carrier's  public  duty  is  not  afforded 
the  shipper  as  an  alternative,  and  no  reduction  of  rates  is  made. 

Same — Contract  of  Indemnity  with  Shipper's  Employee.t — A  con- 
tract between  a  shipper  and  an  employee  indemnifying  the  shipper 
against  claims  for  injuries  to  the  employee  received  while  riding  on 
the  cars,  which  is  based  on  a  void  indemnity  contract  of  the  same 
nature  between  the  shipper  and  the  common  carrier,  cannot  be  availed 
of  by  the  carrier  in  an  action  by  the  employee  against  the  carrier 
for  injuries. 

Same — Care  as  to  Shipper's  Employee — Consideration  for  Passage.} 
— It  is  a  carrier's  duty  to  usef  due  care  for  the  safety  of  a  shippers 
employee  while  riding  in  a  car  specially  provided  for  the  shipper, 
the  consideration  for  the  employee's  passage  being  services  rendered 
in  caring  for  the  shipper's  property,  or  the  transportation  charge 
paid  by  the  shipper,  and  the  carrier  is  liable  for  injuries  to  the  em- 
ployee due  to  negligence  of  itself  or  its  employees. 

Same — Limitation  of  Liability.} — A  common  carrier  cannot  by  con- 
tract relieve  itself  of  the  duty  to  use  ordinary  care  to  avoid  injuring 
persons  carried  on  its  cars  with  whom  it  was  apparent  its  business 
would  bring  it  in  contact. 

■ 

Transferred  from  Superior  Court,  Hillsborough  County; 
Stone,  Judge. 

Action  by  Fred  L.  Baker  against  the  Boston  &  Maine  Railroad 
Company.    Plaintiff  demurred  to  the  plea.    Demurrer  sustained. 

"At  the  time  of  the  collision  in  the  declaration  complained  of, 
the  defendant,  a  corporation  duly  established  by  law  and  operat- 
ing a  railroad  between  various  points  in  the  states  of  New  Hamp- 
shire and  Massachusetts  and  elsewhere,  was  engaged  in  hauling 
for  D.  Whiting  &  Sons  of  Boston,  Mass.  (the  firm  in  the  declara- 
tion mentioned),  certain  special  cars  furnished  by  the  defendant 
for  the  sole  use  of  said  firm  in  the  carriage  of  milk,  accompanied 

fSee  foot-notes  appended  to  Nickles  v.  Seaboard  Air  Line  Ry. 
(S.  Car.),  20  R.  R.  R.  755.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  755;  foot- 
notes appended  to  Weaver  v,  Ann  Arbor  R.  Co.  (Mich.),  16  R.  R.  R. 
60,3,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  603. 

tSee  foot-notes  appended  to  Chicago,  etc.,  R.  Co.  v.  Troyee  (Neb.), 
19  R.  R.  R.  350,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  350. 

23  R  R  R— 38 
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by  certain  of  the  firm's  employees,  from  various  pouits  in  New 
Hampshire  to  Boston  aforesaid,  over  lines  of  railroad  operated 
by  the  defendant,  said  employees  riding  in  said  cars  for  the  pur- 
pose of  taking  care  and  handling  the  milk  and  performing  work 
incidental  thereto  for  said  firm.  The  car  in  which  the  plaintiff 
was  at  the  time  aforesaid  was  being  so  used  by  said  D.  Whiting 
&  Sons,  and  solely  for  their  accommodation,  and  the  same  was 
one  of  said  special  cars,  and  the  plaintiff  was  then  riding  therein 
as  one  of  their  said  employees.  The  defendant,  in  furnishing  and 
hauling  said  cars  as  aforesaid,  was  engaged  in  performing  an 
agreement  between  itself  and  said  D.  Whiting  &  Sons,  entered 
into  upon  the  faith  of,  and  partly  in  consideration  of,  the  in- 
demnity contract  hereinafter  mentioned.  By  the  terms  of  the 
first-mentioned  agreement  the  defendant  was  to  make  no  charge 
(apart  from  said  agreement)  for  carrying  said  employees,  they 
being  allowed  to  ride  in  the  cars  free  for  the  purpose  aforesaid, 
and  the  plaintiff,  at  the  time  of  the  collision  in  the  declaration 
alleged,  was,  in  pursuance  of  said  agreement  and  subject  to  the 
provisions  of  said  indemnity  contract,  being  carried  by  the  de- 
fendant free  of  charge.  In  consideration  of  the  furnishing  and 
hauling  of  said  cars  by  said  defendant,  said  D.  Whiting  &  Sons 
paid  to  said  defendant  an  agreed  sum  of  money  and  executed  the 
indemnity  contract  hereinafter  set  forth.  At  the  time  of  the 
execution  of  all  the  agreements  herein  mentioned,  large  quanti- 
ties of  milk  were  produced  by  individual  farmers  living  along  the 
line  of  said  defendant's  railroad.  The  quantity  was  such  that  it 
was  more  economical  and  more  advantageous  to  all  parties^ 
producers,  distributers,  and  consumers — ^to  have  it  transported 
in  special  cars  furnished  with  icing  facilities,  than  to  have  it 
carried  in  ordinary  cars.  The  said  D.  Whiting  &  Sons  were  en- 
gaged in  the  business  of  buying  and  selling  milk,  bu)dng  it  of 
the  individual  producers  and  distributing  it  at  various  points 
and  at  Boston  on  the  line  of  said  defendant's  railroad.  Practi- 
cally all  the  milk  so  produced  along  the  line  of  said  road  was 
taken  by  said  D.  Whiting  &  Sons  and  by  them  distributed  as 
aforesaid.  The  defendant  furnished  no  other  special  cars  for 
the  transportation  of  milk  on  said  road  except  those  furnished 
to  said  D.  Whiting  &  Sons.  The  ice  used  in  cooling  the  milk 
during  transportation  was  furnished  and  applied  by  said  D- 
Whiting  &  Sons,  whose  employees,  riding  in  said  cars  as  afore- 
said, did  all  the  work  incident  to  caring  for  and  handling  the 
milk.  In  and  by  a  contract  in  writing  (herein  called  the  'in- 
demnity contract'),  made  and  entered  into  by  and  between  this 
defendant  and  said  D.  Whiting  &  Sons,  and  made  as  a  part  of 
the  transaction  and  agreement  whereby  the  defendant  undertook 
as  aforesaid  to  furnish  and  haul  said  special  cars,  it  was  provided 
and  agreed  as  follows :  *In  consideration  of  one  dollar  and  other 
valuable  considerations  to  us  paid  by  the  Boston  &  Maine  Rail- 
road, we,  D.  Whiting  &  Sons  of  Boston,  Massachusetts,  hereby 
agree  to  indemnify  and  hold  harmless  the  Boston  &  Maine  Rail- 
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road,  its  servants  and  agents,  should  any  claim  be  made  by  any 
of  our  employees  on  account  of  personal  injury  or  damage  to 
property  received  while  on  the  cars  or  premises  of  said  railroad; 
and  we  further  agree  to  indemnify  and  hold  harmless  the  said 
Boston  &  Maine  Railroad,  its  servants  and  agents,  should  any 
claim  be  made  by  any  person  on  account  of  injury  received,  or 
by  reason  of  any  damage  to  property  of  any  person,  at  the  hands 
of  us,  or  of  our  employees  or  appliances/     In  May,  1901,  the 
plaintiff  was  employed  by  said  D.  Whiting  &  Sons  to  work  on 
said  milk  cars,  as  one  of  the  employees  of  said  Whiting  &  Sons 
whom  the  defendant  under  the  agreement  first  mentioned  was 
required  to  carry  free,  said  employment  being  for  no  definite 
time.     In  September,  1901,  subsequent  to  the  making  of  said  in- 
demnity contract,  and  while  the  same  and  said  agreement  in  re- 
lation to  furnishing  and  hauling  special  cars  with  employees  of 
the  firm  therin  were  in  force,  and  pursuant  thereto,  the  plaintiff 
was  requested,  as  a  condition  of  his  continuing  in  the  employ- 
ment of  said  Whiting  &  Sons,  to  Bign  a  contract  in  writing,  herein 
called  the  'contract  of  release/     Said  further  employment  was 
understood  by  both  the  plaintiff  and  said  D.  Whiting  &  Sons  to 
be  furnished  in  consideration  of  the  plaintiff's  executing  and  de- 
livering to  the  said  D.  Whiting  &  Sons  this  contract,  which  was 
in  terms  as  follows :  'Whereas,  as  one  of  the  employees  of  David 
Whiting    &    Sons,    I    am    allowed    by    the    Boston    &    Maine 
Railroad  to  ride  upon  its  cars,  and  work  in  and  about  its  depots, 
buildings,   and   premises,   free  and   exempt   from   any   charge 
therefor ;  and  whereas,  said  David  Whiting  &  Sons  are  required 
by  said  Boston  &  Maine  Railroad  to  bind  themselves  to  indemnify 
and  hold  it  harmless  against  any  claims  that  may  be  made  by  any 
of  their  employees  on  account  of  personal  injuries  or  damages 
to  property  received  while  on  the  cars  or  premises  of  said  rail- 
road ;  and  whereas,  I  have  agreed,  so  long  as  I  remain  in  the  em- 
ploy of  said  David  Whiting  &  Sons,  to  be  insured  against  ac- 
cident and  death  or  disability  therefrom,  by  policies  of  insurance 
issued  in  my  favor,  in  part  at  the  expense  of  my  said  employers 
and  in  part  at  my  own  expense ;  and  whereas,  it  is  my  desire  and 
purpose  to  indemnify  and  save  harmless  the  Boston  &  Maine 
Railroad  against  liability  on  account  of  injuries  that  may  be  sus- 
tained by  me  in  my  person  or  property  in  the  coures  of  my  said 
employment,  and  likewise  to  protect  said  David  Whiting  &  Sons 
against  all  claims  that  may  be  made  by  said  Boston  &  Maine  over 
against  them  on  account  of  such  injuries  to  me :  Now,  therefore, 
I  do  hereby  covenant  and  agree  with  said  David  Whiting  &  Sons, 
their  isuccessors  and  assigns,  and  also  with  said  Boston  &  Maine 
Railroad,  that  for  a  good  and  valuable  consideration  to  me  paid 
(the  receipt  whereof  is  hereby  acknowledged),  and  especially  in 
view  and  in  consideration  of  a  contribution  by  said  David  Whit- 
ing &  Sons  to  the  premiums  for  my  said  insurance,  I  will  not  at 
any  time  hereafter  make  or  prosecute  in  any  manner,  at  law  or 
otherwise,  any  claim  against  the  Boston  &  Maine  Railroad  for  or 
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on  account  of  injuries  that  may  be  sustained  by  me  during  the 
period  of  my  employment  by  said  David  Whiting  &  Sons,  their 
successors  or  assigns,  against  all  liability  which  they  are  or  may 
be  under  to  answer  over  to  the  Boston  &  Maine  Railroad  on  ac- 
count of  claims  made  or  presented  by  me  for  injuries  sustained 
as  aforesaid.  In  witness  whereof  I  have  hereunto  set  mv  hand 
and  seal,  as  also  to  a  duplicate  hereof,  this  twenty-seventh  day 
of  September,  1901.  Fred  L.  Baker.'  The  continuation  of  said 
employment  of  the  plaintiff  by  D.  Whiting  &  Sons  was  under- 
stood by  the  parties  thereto  to  constitute,  and  the  same  did  in 
fact  constitute,  the  *good  and  valuable  consideration,'  the  receipt 
of  which  is  in  terrrts  acknowledged  by  the  said  contract  of  re- 
lease. The  plaintiff  continued  in  said  employment  from  said 
September  27,  1901,  to  the  time  of  the  collision,  aforesaid.  Pur- 
suant to  the  agreement  and  indemnity  contract  hereinbefore  re- 
ferred to,  it  was  the  intention  of  said  D.  Whiting  &  Sons  and  said 
defendant  that  all*  employees  of  said  D.  Whiting  &  Sons  should 
sign  similar  contracts  of  release,  and  practically  all  did  so  sign 
or  leave  said  employment.  The  further  consideration  mentioned 
in  the  contract  of  release,  namely,  a  contribution  to  premiums  for 
accident  insurance,  was,  in  fact,  paid  by  said  D.  Whiting  & 
Sons  according  to  the  arrangement  recited  in  that  contract,  and 
the  plaintiff  received  a  duly  executed  policy  of  insurance  in  the 
Fidelity  &  Casualty  Company  of  New  York.  The  policy  there- 
for, issued  originally  in  September,  1901,  was  kept  alive  by  a 
premium  paid  annually  (in  part  by  said  D.  Whiting  &  Sons  and 
in  part  by  the  plaintiff),  and  the  insurance  was  still  in  force  at 
the  time  of  said  collision.  On  the  21st  of  July,  while  in  their 
employ,  the  plaintiff  was  severly  injured,  as  he  claims,  by  the 
negligence  of  the  Boston  &  Maine  Railroad,  in  a  collision  between 
an  express  train  and  the  milk  train  in  which  the  plaintiff  was 
riding  in  the  course  of  his  said  employment,  and  while  he  himself 
was  in  the  exercise  of  ordinary  care.  Thereafter,  at  once  and 
while  ignorant  of  his  legal  rights,  the  plaintiff  made  inquiries  as 
to  the  amount  due  him  under  said  policy,  and  the  insurance  com- 
pany forwarded  to  him  a  blank  for  proof  of  claim.  On  advice  of 
counsel  this  blank  was  never  filed  with  said  insurance  company, 
and  said  company  was  immediately  notified  that  no  benefits  from 
said  policy  would  be  accepted  by  the  plaintiff  to  the  prejudice  of 
his  rights  against  said  Boston  &  Maine  Railroad,  and  the  plain- 
tiff then  brought  this  suit.  All  of  the  agreements  and  contracts 
aforesaid  were  in  full  force  and  effect  and  binding  upon  the 
respective  parties  thereto  at  and  during  the  time  of  the  occur- 
rences in  the  plaintiff's  declaration  referred  to,  and  the  plaintiff's 
presence  at  the  time  of  said  collision,  in  the  car  in  which  he 
alleges  that  he  received  the  personal  injuries  complained  of 
(said  car  being  one  of  the  special  cars  above  mentioned),  was 
due  solely  to  his  said  employment  by  D.  Whiting  &  Sons,  under 
the  circumstances  and  subject  to  the  agreements  and  contract? 
hereinbefore  specified.     He  was  then  and  there  engaged  solely 
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in  performing  the  duties  of  his  said  employment  as  one  of  the 
employees  whom  the  defendant  had  agreed  as  aforesaid  to  trans- 
port free  of  charge.  He  was  being  transported,  not  as  a  pas- 
senger, but  in  virtue  of-  said  first-mentioned  agreement  between 
D.  Whiting  &  Sons  and  this  defendant,  and  subject  to  the  pro- 
visions of  said  indemnity  contract  and  contract  of  release,  re- 
spectively. The  plaintiff  by  said  contract  of  release  did  agree 
that  the  same  should  inure  to  the  benefit  of  this  defendant,  and 
did  thereby  release  and  discharge  this  defendant  from  all  claims 
for  liability  of  any  nature  or  character  whatsoever,  on  account  of 
any  personal  injuries  that  he  might  receive  while  traveling  over 
the  defendant's  line  of  road  in  said  employment  or  service.  And 
the  defendant  says  that,  because  of  said  contract  entered  into  by 
the  plaintiff  as  a  condition  of  his  employment,  and  because  of 
the  agreements  and  release  therein  contained  inuring  to  the  bene- 
fit of  this  defendant,  the  plaintiff  cannot  maintain  this  action. 
Wherefore  the  defendant  will  claim  that  judgment  in  said  action 
be  in  its  favor,  and  for  its  costs." 

Taggart,  Tuttle,  Burroughs  &  Wyman,  for  plaintiff. 
Burns  &  Burns  and  Johnson,  Clapp  &  Underwood  (of  Mas- 
sachusetts), for  defendants. 

Bingham,  J.  The  defendants  are  engaged  in  the  carrying 
trade  as  common  carrier  of  freight  and  passengers.  Whiting 
&  Sons  are  milk  contractors  who  buy  and  sell  milk,  buying  it 
of  the  producers  on  the  line  of  the  defendants'  road  and  dis- 
tributing it  at  different  points  along  the  same.  In  consideration 
of  the  defendants  agreeing  to  furnish  Whiting  &  Sons  with  cars 
provided  with  icing  facilities  for  the  transportation  of  their  milk. 
Whiting  &  Sons  agreed  to  pay  them  a  stipulated  sum,  to  furnish 
the  ice,  to  provide  men  to  do  the  work  incident  to  handling  and 
caring  for  the  milk  while  in  transit,  and  to  indemnify  the  defend- 
ants against  the  claims  of  any  of  the  employees  of  Whiting  & 
Sons  "on  account  of  personal  injury  or  damage  to  property  re- 
ceived while  on  the  cars  or  premises"  of  the  road.  In  view  of 
the  provisions  of  this  contract,  and,  in  consideration  of  his  future 
employment  and  other  considerations,  the  plaintiff,  an  employee 
of  Whiting  &  Sons»  engaged  to  handle  and  care  for  the  milk, 
and  agreed  with  Whiting  &  Sons  not  to  make  or  prosecute  any 
claim  against  the  defendants  on  account  of  injuries  received  by 
him  during  his  employment  and  to  indemnfy  Whiting  &  Sons 
against  all  liability  on  account  of  any  such  claim.  The  plaintiff 
was  injured  through  the  defendants'  negligence  while  on  their 
train  in  the  performance  of  his  duties  under  the  contract,  and  the 
question  we  are  called  upon  to  consider  is  whether  these  contracts 
are  valid  and  constitute  a  defense  to  this  action. 

The  defendants  say  that  both  contracts  are  valid,  and  that  they 
should  be  permitted  to  avail  themselves  of  the  benefits  of  the 
plaintiff's  contract  with  Whiting  &  Sons  to  avoid  circuity  of  ac- 
tion.    But  whether  they  can  avail  themselves  of  the  provisions 
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of  that  contract  to  avoid  circuity  of  action  depends  upon  whether 
their  contract  with  Whiting  &  Sons  is  one  the  law  will  recognize 
and  enforce.    The  defendants  do  not  dispute  the  proposition  that 
common  carriers  cannot  by  contract  relieve  themselves  from  lia- 
bility arising  from  their  own  negligence  in  the  performance  of 
duties  imposed  upon  them  by  law.    Their  first  contention  is  that, 
upon  the  facts  disclosed  in  the  plea,  the  shippers  could  not  de- 
mand, as  of  right,  that  the  defendants  should  furnish  the  cars 
called  for  in  the  contract  for  the  transportation  of  milk;  that 
neither  the  common  law  nor  any  provisions  of  statute  required 
them  to  do  more  than  furnish  ordinary  freight  cars  for  that  pur- 
pose ;  that  this  service  was  something  which  they  were  under  no 
public  duty  to  perform;  and  that,  in  undertaking  to  render  it, 
they  were  private  carriers  and  could  lawfully  impose  such  terms 
as  they  deemed  proper  as  a  condition  to  its  performance.    Were 
the  defendants  common  carriers  of  milk?    Our  statutes  provide 
that  "every  railroad  corporation  which  shall  contract  with  any 
person  for  the  transportation  of  milk  in  large  quantities  over  any 
portion  of  its  road  shall  establish  a  tariff  for  the  transportation 
of  milk  by  the  can  over  the  same  portion  of  its  railroad  with 
fairly  proportionate  advantages  and  facilities  in  every  respect." 
Pub.  St.  1901,  c.  160,  §§  21,  22,  23  (Laws  1881,  c.  81).    And  it 
would  seem  that  when  the  defendants  entered  into  the  contract 
with  Whiting  &  Sons,  they  thereupon,  and  by  force  of  the  stat- 
ute, became  common  carriers  of  milk,  and  were  required  to  es- 
^tablish  a  tariff  for  its.  transportation.    The  same  conclusion  would 
be  reached  if  we  applied  the  principles  of  the  common  law  as 
laid  down  in  McDuffee  v.  Railroad,  52  N.  H.  530,  454,  13  Am. 
Rep.  72.     It  was  there  said:    "A  railroad  corporation  carrying 
one  expressman,  and  enabling  him  to  do  all  the  express  business 
on  the  line  of  their  road,  do  hold  themselves  out  as  common  car- 
riers of  expresses."    But  it  is  unnecessary  to  further  consider  this 
question,  as  the  defendants  in  their  plea  do  not  deny  the  allevia- 
tion of  the  plaintiff's  declaration  that  they  are  common  carriers 
of  milk,  and  in  their  brief  practically  concede  this  fact.    Their 
contention  as  to  this  matter  is  simply  this:  that  the  furnishing 
of  cars  without  icing  facilities  would  have  been  a  full  compliance 
with  their  public  duty  as  common  carriers,  and  that  Whiting  & 
Sons,  as  shippers  of  milk,  could  not  have  required  them  to  fur- 
nish cars  with  icing,  facilities  for  its  transportation.    In  answer  to 
this  it  may  be  said  that,  as  incident  to  their  business  of  common 
carriers  of  milk,  it  was  the  defendants'  public  duty  to  provide 
reasonable  facilities  for  its  reception  and  delivery,  including  care 
during  transportation.    Flint  v.  Railroad,  73  N.  H.  141,  144.  59 
Atl.  938:  Sager  v.  Railroad,  31  Me.  228,  1  Am.  Rep.  659;  Stein- 
weg  V.  Railway,  43  N.  Y.  123,  3  Am.  Rep.  673 ;  Welsh  v.  Rail- 
road, 10  Ohio  St.  65,  75  Am.  Dec.  490;  Beard  &  Sons  v.  Rail- 
road, 79  Iowa,  518,  520,  44  N.  W.  800,  7  L.  R.  A.  280,  18  Am. 
St.  Rep.  381 ;  Potts  v.  Railway,  17  Mo.  App.  394 ;  Merchants' 
Dispatch  Co.  v.  Cornforth,  3  Col.  280,  25  Am.  Rep.  757;  Hutch. 
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Car.  §§  292,  293 ;  Ray,  Fr.  Car.  §  4,  and  cases  there  cited.    "A 
railway  company  is  bound  to  provide  cars  reasonably  fixed  for 
the  convenience  of  the  particular  class  of  goods  it  undertakes  to 
carry.     It  is  the  duty  of  the  carrier  to  provide  suitable  means  of 
transportation  adapted  in  each  case  to  the  particular  class  of  goods 
he  undertakes  to  transport.     He  must  protect  his  goods  from 
destruction  or  injury  which,  in  the  exercise  of  care  and  ordinary 
intelligence,  may  be  known  and  anticipated."     Ray,  Fr.   Car. 
supra.     He  must  "provide  all  suitable  means  of  transportation* 
and  exercise  that  degree  of  care  which  the  nature  of  the  property 
requires."    Smith  v.  Railroad,  12  Allen,  531,  534,  90  Am.  Dec. 
166.     In  addition  to  the  duty  imposed  upon  the  defendants  by 
the  common  law,  our  statutes  provide  that  "the  proprietors  of 
every  railroad  shall  furnish  to  all  persons  reasonable  and  equal 
terms,  facilities,  and  accommodations  for  the  transportation  of 
persons  and  property  over  their  railroad,  and  for  the  use  of 
depots,  buildings,  and  grounds  in  connection  with  such  trans- 
portation."   Pub.  St.  1901,  c.  160,  §  1 ;  McDuffee  v.  Railroad, 
52  N.  H.  430,  457,  13  Am.  Rep.  72.     Inasmuch,  therefore,  as 
the  defendants  were  common  carriers  of  milk,  and  as  it  was  their 
public  duty  to  furnish  all  persons  desiring  to  ship  Aat  commodity 
with  reasonable  facilities  and  accommodations  for  its  transporta- 
tion, this  contention  of  the  defendants  resolves  itself  into  the 
inquiry  whether    their  plea  states  from  which  it  can  be  inferred 
that  the  furnishing  of  cars  with  icing  facilities  was,  under  the 
circumstances,  more  than  they  could  reasonably  be  required  to 
do  in  the  fulfillment  of  their  public  duty,  for  the  question  what 
facilities  and  accommodations  were  a  reasonble  compliance  with 
their  public  duty— or,  to  state  the  proposition  in  another  way, 
whether  the  cars  furnished  were  more  than  their  public  duty  re- 
quired them  to  do — is  a  question  of  fact.     Boothby  v.  Railroad, 
66  N.  H.  342,  344,  34  Atl.  157.    The  plea  does  not  allege  that  it 
would  have  been  reasonable,  in  view  of  the  defendants'  public 
duty,  for  them  to  have  refused  to  furnish  the  Whitings  with  cars 
provided  with  icing  facilities  for  the  transportation  of  the  large 
quantity  of  milk  which  they  were  daily  desiring  to  ship,  nor  facts 
from  which  such  an  inference  could  reasonably  be  made.     On 
the  contrary,  it  is  alleged  in  the  plea  that  "at  the  time  of  the 
execution  of  all  the  agreements  herein  mentioned,  large  quan- 
tities of  milk  were  produced  by  individual  farmers  living  along 
the  line  of  said  defendants'  railroad.    The  quantity  was  such  that 
it  was  more' economical  and  more  advantageous  to  all  parties — • 
producers,   distributers,  and  consumers — ^to  have  it  transported 
in   special  cars  furnished  with  icing  facilities,  than  to  have  it 
carried  in  ordinary  cars."    The  only  reasonable  deduction  to  be 
made  from  this  allegation  is  that  cars  with  icing  facilities  were 
reasonably  necessary,  and  that  those   furnished  did  not  afford 
greater  facilities  than  the  defendants'  public  duty  required. 

It  is  further  contended  that  the  defendants  could  not  have  been 
required  to  carry  the  shippers'  servants  in  milk  cars,  and  that. 
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when  they  agree  to  carry  them  in  these  cars,  they  undertook  to 
do  more  than  their  public  duty  required,  and  on  this  account 
could  lawfully  demand  of  the  shippers  the  contract  of  indemnity 
which  they  did.  But  this  contention  is  not  supported  by  the  facts 
in  the  case.  As  already  stated,  it  was  the  defendants'  duty  to 
provide  suitable  cars  in  which  to  transport  the  milk.  It  was  also 
their  duty  to  provide  men  to  handle  and  care  for  it  while  being 
transported.  Beard  &  Sons  v.  Railroad,  79  Iowa,  518,  44  N.  W. 
800,  7  L.  R.  A.  280,  18  Am.  St.  Rep.  381 ;  Boscowitz  v.  Company, 
93  111.  529,  34  Am.  Rep.  191 ;  Chesapeake,  etc.,  R.  R.  v.  Bank, 
92  Va.  496,  23  S.  E.  935,  44  L.  R.  A.  449 ;  and  cases  above  cited. 
But  by  the  terms  of  the  special  contract  the  duty  of  providing 
men  to  handle  and  care  for  the  milk  was  imposed  upon  the  ship- 
pers, and,  this  being  so,  it  would  not  seem  that  the  defendants 
were  undertaking  more  than  their  public  duty  called  for  when, 
by  the  contract,  they  required  the  shippers  to  perform  a  part  of 
their  public  duty — 2l  part  the  performance  of  which  necessitated 
the  presence  of  the  shippers'  servants  upon  the  cars.  But,  how- 
ever this  may  be,  it  is  the  policy  of  the  law  that  common  carriers 
should  be  ready  and  willing  at  all  times  to  contract  with  shippers 
for  the  full  performance  of  their  public  duty,  and,  in  cases  where 
this  phase  of  the  question  has  been  presented,  it  has  generally 
been  held  that  a  contract  limiting  a  carrier's  common-law  liabil- 
ity is  unreasonable 'and  void  when  transportation  according  to 
the  carrier's  public  duty  is  not  afforded  the  shippers  as  an  alter* 
native,  and  no  reduction  of  rates  is  made  as  a  consideration  for 
the  limitation.  If  carriers  could  maintain  limitations  or  exemp- 
tions of  their  common-law  liability  in  cases  where  the  shipper 
was  not  afforded  the  opportunity  of  making  a  contract  without 
them,  the  result  would  be  that  such  contracts  would  be  universal ; 
that  the  carrier's  duty  would  be  dispensed  with,  and  the  policy 
of  the  law  defeated.  Illinois,  etc.,  R.  R.  v.  Insurance  Co.,  79 
Miss.  114,  30  South.  43;  Louisville,  etc.,  R.  R.  zk  Gilbert,  88 
Tenn.  430,  12  S.  W.  1018,  7  L.  R.  A.  162;  Illinois,  etc.,  R.  R.  v. 
Craig,  102  Tenn.  298,  52  S.  W.  164;  Little  Rock,  etc.,  Ry.  v. 
Cravens,  57  Ark.  112,  20  S.  W.  803,  18  L.  R.  A.  527,  38  Am. 
St.  Rep.  230,  note ;  Atchison,  etc.,  R.  R.  v.  Mason,  4  Kan.  App. 
391,  46  Pac.  31 ;  Lewis  v.  Railway,  3  Q.  B.  Div.  195:  Ray,  Fr. 
Car.  §§  45,  48,  181 ;  4  Elliott,  R.  R.  §  1504;  Redman,  Car.  (2d 
Ed.)  68 ;  6  Cyc.  392-401.  In  this  case  it  does  not  appear  that  the 
shippers  were  afforded  the  opportunity  of  having  the  defendants 
perform  their  full  duty  and  handle  and  care  for  the  milk.  There 
is  no  allegation  in  the  defendants'  plea,  or  provision  in  the  con- 
tract of  shipment,  to  that  effect,  and,  in  view  of  the  absence  of 
such  an  allegation  or  provision,  and  of  the  defendants'  contention 
that  they  were  under  no  duty  even  to  provide  cars  with  icing 
facilities  for  shipping  the  milk,  it  is  to  be  inferred  the  shippers 
were  not  afforded  such  an  opportunity,  and  that  the  defendants 
refused  to  provide  the  cars  for  the  milk  unless  the  shippers  would 
furnish  the  men  to  handle  and  care  for  it  and  would  indemnify 
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the  defendants  against  all  liability  for  damages  to  the  men  and 
their  property.  In  such  case  it  is  clear  that  we  must  hold  that 
the  shippers'  contract  of  indemnity  is  unreasonable  and  void,  and 
that  the  plaintiff's  contract  with  the  shippers,  which  is  based 
upon  the  indemnity  contract,  cannot  be  availed  of  by  the  defend- 
ants as  a  defense  to  this  action. 

The  plaintiff  was  upon  the  cars  at  the  time  of  the  accident  with 
the  defendants'  consent.  His  passage  was  not  free.  The  consid- 
eration for  it  was  the  service  he  rendered  in  caring  for  the  milk, 
or  the  charge  against  his  employers  in  shipping  it.  As  the  defend- 
ants cannot,  on  the  facts  disclosed  in  the  plea,  avail  themselves 
of  the  plaintiff's  agreement  with  the  shippers,  it  was  the  defend- 
ants' duty  to  use  due  care  for  the  plaintiff's  safety,  and,  if  they 
or  their  servants  were  negligent,  and  he  was  injured  in  con- 
sequence thereof,  they  are  liable  in  damages.  Whether  the 
agreements  relied  upon  in  the  plea  would  have  been  enforceable 
if  the  defendants  had  been  ready  and  willing  for  a  reasonable 
compensation  to  perform  their  full  duty  as  carriers  and  had  af- 
forded the  shippers  the  opportunity  of  having  the  milk  carried 
without  restriction  or  limitation  of  their  public  duty,  and  the 
shippers,  instead  of  requiring  the  defendants  to  perform  their 
full  duty,  had  voluntarily  agreed,  in  consideration  of  a  reduced 
rate,  to  furnish  the  men  to  handle  and  care  for  the  milk  and  to 
indemnify  the  defendants  against  liability  for  loss  occasioned 
the  person  or  property  of  the  men  by  the  negligence  of  the  de- 
fedants  or  their  servants,  we  are  not  called  upon  to  decide.  It 
may  be  said,  however,  that  it  has  been  held  in  this  state  that  com* 
mon  carriers  cannot  relieve  themselves  from  the  consequences  of 
their  own  wrongful  acts  by  special  contract  (Peerless  Mfg.  Co. 
V,  Railroad,  73  N.  H.  328,  61  Atl.  511;  Durgin  v.  Company,  66 
N.  H.  277,  20  Atl.  328,  9  L.  R.  A.  453 ;  Duntley  v.  Railroad,  66 
N.  H.  263,  20  Atl.  327,  9  L.  R.  A.  449,  49  Am.  St.  Rep.  610  ; 
Merrill  v.  Company,  62  N.  H.  514),  and  that  these  decisions  may 
be  sustained  upon  the  broad  ground  that  it  is  against  the  policy 
of  the  law  to  permit  any  one,  be  he  common  carrier  or  not,'  to 
relieve  himself  by  contract  from  the  performance  of  his  common- 
law  duty  to  use  ordinary  care  to  avoid  injuring  those  with  whom 
he  knew  or  should  have  known  his  business  would  bring  him  in 
contact  (Nashua,  etc.,  Co.  v.  Railroad,  62  N.  H.  159,  161 ;  John- 
son V.  Railroad,  86  Va.  975,  11  S.  E.  829).  But  whether  common 
carriers  may,  under  some  circumstances,  contract  for  a  release 
from  liability  for  the  negligence  of  their  servants  in  respect  to 
acts  which  do  not  pertain  to  the  performance  of  nondelegable 
duties  is  a  question  that  has  never  been  decided  in  this  jurisdic- 
tion and  is  not  now  considered. 

Demurrer  sustained. 

Parsons,  C.  J.,  and  Walker  and  Young,  JJ.,  concur.  Chase, 
J.,  doubted. 
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(Supreme  Court  of  Florida,  Division  A,  Feb.  5,  1907.) 

[43  So.   Rep.   85.] 

Writ  of  Error — Review — Waiver  of  Error. — Grounds  of  a  demurrer, 
ipterposed  to  a  declaration,  but  not  argued  in  the  appellate  court, 
will  not  be  treated  as  abandoned. 

Same — Presentation  of  Questions  in  Lower  Court — Pleading— De- 
murrer.— Where  the  only  ground  of  a  demurrer  interposed  to  a 
declaration  in  an  action  for  negligence  which  is  argued  in  the  ap- 
pellate court  is  that  the  declaration  is  too  general  in  its  nature  and 
fails  to  set  forth  the  "specific  acts  of  negligence"  relied  upon  by 
plaintiff  to  charge  defendant,  such  ground  of  demurrer  is  so  general 
in  its  nature  as  not  to  require  the  appellate  court  to  do  more  than 
to  examine  the  declaration  and  determine  whether  or  not  there  are 
such  essential  and  vital  defects  therein  as  to  show  no  cause  of  action 
against  defendant. 

Negligence — ^Action — Pleading — Acts  Constituting  Negligence.*— In 
actions  where  negligence  is  the  basis  of  recovery,  it  is  not  necessary 
for  the  declaration  to  set  out  the  facts  constituting  the  negligence; 
but  an  allegation  of  sufficient  acts  causing  injury,  coupled  with  an 
averment  that  they  were  negligently  done,  will  be  sufficient. . 

Trial — Instructions — Contributory  Negligence.  —  Instructions  re- 
quested by  defendant  in  an  action  against  it  for  negligence,  which 
were  faulty  in  that  they  state  incorrectly  the  doctrine  concerning  the 
effect  of  contributory  negligence  on  the  part  of  plaintiff,  are  properly 
refused  by  the  court. 

Same — Requests — Instructions  Already  Given. — A  requested  in- 
struction, even  though  it  may  embrace  correct  legal  principles,  is 
properly  refused,  when  such  principles  have  been  fully  covered  by 
other  instructions  or  charges  given  in  the  case. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Duval  County ;  Rhydon  M.  Call,  Judge. 

Action  by  C.  W.  Schmetzer  against  the  Jacksonville  Electric 
Company.  From  the  judgment  in  favor  of  plaintiff,  defendant 
brings  error.    Affirmed. 

Jno,  E.  Hartridge  &  Son,  for  plaintiff  in  error. 
C.  B.  Peeler,  for  defendant  in  error. 

Shackleford,  C.  J.  This  is  an  action  of  trespass  on  the  case, 
instituted  by  the  defendant  in  error  against  the  plaintiff  in  error 
in  the  circuit  court  for  Duval  county.     Trial  was  had  before  a 

*For  the  authorities  in  this  series  on  the  subject  of  pleading  nej?- 
ligence,  see  foot-notes  appended  to  Southern  Ry.  Co.  v.  Blanfords 
Adm'x  (Va.),  21  R.  R.  R.  646,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  645; 
foot-note  appended  to  McAndrews  v.  Chicago,  etc.,  Ry.  Co.  (Illj» 
21  R.  R.  R.  102,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  102;  Grand  Trunk 
W.  Ry.  Co.  V.  Melrose  (Ind.).  21  R.  R.  R.  11.  44  Am.  &  Ensf.  R- 
Cas.,  N.  S.,  11;  foot-notes  appended  to  Birmingham  Ry.,  etc.,  Co.  v. 
Jones  (Ala.),  20  R.  R.  R.  568,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  568. 
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jury,  which  resulted  in  a  verdict  and  judgment  for  plaintiff  in 
the  sum  of  $200,  which  defendant  seeks  to  have  reviewed  here 
by  writ  of  error,  returnable  to  the  present  term.  The  declaration 
contains  two  counts;  the  first  alleging  in  substance  that  the  de- 
fendant had  and  was  operating  an  electric  street  railway  in  the 
city  of  Jacksonville,  having  one  of  its  tracks  on  Riverside  avenue, 
and  that  on  or  about  the  2Sth  day  of  August,  1906,  defendant  was 
operating  one  of  its  cars  on  the  track  on  such  avenue,  and  "then 
and  there  by  its  said  servants  so  carelessly  and  improperly  drove 
and  managed  said  street  car  that  by  and  through  the  negligence 
and  improper  conduct  of  the  defendant,  by  its  said  servants  in 
that  behalf,  the  said  street  car  ran  and  struck  with  great  force 
and  violence"  the  buggy  in  which  plaintiff  was  riding,  and 
thereby  inflicted  great  personal  injuries  upon  plaintiff,  demolished 
his  buggy  and  harness,  and  seriously  injured  the  horse  which  was 
attached  to  the  buggy,  to  the  damage  of  plaintiff  in  the  sum  of 
$10,000.  The  second  count  is  like  the  first,  except  that  it  charges 
defendant  with  "wrongfully,  wantonly,  maliciously,  and  will- 
fully" operating  the  car  and  running  into  and  inflicting  the  in- 
juries upon  plaintiff;  but  no  testimony  was  adduced  in  support 
of  this  count,  and  no  charges  or  instructions  given  relating  thereto 
or  bearing  thereon,  so  it  may  be  considered  as  eliminated  from 
the  case. 

Defendant  interposed  a  demurrer  to  the  declaration,  stating 
the  substantial  matters  of  law  intended  to  be  argued  in  support 
thereof  as  follows : 

"(1)  The  declaration,  and  each  count  thereof,  states  a  con- 
clusion of  negligence,  and  does  not  state  any  act  of  negligence 
upon  the  part  of  defendant. 

"(2)  The  declaration  is  so  vague,  uncertain,  and  indefinite 
that  it  is  impossible  for  the  court  to  understand  how  the  accident 
occurred  or  the  injuries  of  the  plaintiff  were  received. 

"(3)  The  declaration  does  not  show  that  the  plaintiff  was  him- 
self free  from  fault,  or  that  the  defendant  was  at  fault" 

The  overrulingr  of  this  demurrer  forms  the  basis  for  the  first 
assignment.  It  is  difficult  to  determine  from  defendant's  brief 
just  what  ground  of  the  demurrer  it  relies  upon  in  support  of 
this  assignment,  as  it  is  argued  in  the  most  general  manner.  In 
fact,  the  only  argument  made  in  support  thereof,  if  argument  it 
may  be  called,  is  in  the  discussion  of  the  second,  fifth,  sixth, 
seventh,  and  eight  assignments,  which  are  treated  together,  and 
to  which  discussion  defendant  refers  us  in  its  brief  as  supporting 
and  sustaining  this  first  assignment.  All  that  we  find  in  that 
discussion  bearing  on  this  assignment  is  that  the  declaration  is 
too  general  in  its  nature  and  fails  to  set  forth  the  "specific  acts 
of  negligence"  relied  upon  by  plaintiff  to  charge  defendant.  This 
is  the  only  ground  of  the  demurrer,  then,  properly  before  us  for 
consideration,  the  other  grounds  being  deemed  abandoned.  Moore 
V.  Lanier  (Fla.)  42  South.  462;  concurring  opinion  in  Atlantic 
Coast  Line  Railroad  Co.  v.  Benedict  Pine  Apple  Co.  (Fla.)  42 
South.  530.    This  ground  is  so  general  in  its  nature  that  all  that 
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is  required  of  us  is  to  examine  the  declaration  and  determine 
whether  or  not  there  are  such  essential  and  vital  defects  therein 
as  to  show  no  cause  of  action  against  defendant.  State  ex  rel. 
Kittle  V,  Trustees  I.,  I.  Fund,  47  Fla.  302,  307,  35  South.  986, 
989;  Florida  Central  &  Peninsular  R.  R.  Co.  v.  Ashmore,  43 
Fla.  272,  32  South.  832.  Applying  this  rule,  defendant's  con- 
tention must  be  decided  adversely  to  it.  It  is  settled  law  in  this 
court  that  "in  actions  where  negligence  is  the  basis  of  recovery  it 
is  not  necessary  for  the  declaration  to  set  out  the  facts  consti- 
tuting the  negligence,  but  an  allegation  of  sufficient  acts  causing 
injury,  coupled  with  an  averment  that  they  were  negligently 
done,  will  be  sufficient."  Consumers'  Electric  Li^ht  &  St.  R. 
Co.  V,  Pryor,  44  Fla.  354,  32  South.  797,  and  authorities  therein 
cited ;  Louisville  &  N.  R.  Co.  v.  Jones,  45  Fla.  407,  34  South. 
246. 

Upon  the  overruling  of  the  demurrer,  defendant  filed  two 
pleas — ^not  guilty,  and  that  the  injury  was  caused  solely  by  plain- 
tiff's negligence,  upon  which  pleas  defendant  joined  issue. 

All  of  the  other  assignments,  except  the  tenth  and  eleventh, 
are  based  upon  the  refusal  to  give  certain  instructions  requested 
by  defendant.  We  have  carefully  examined  such  of  these  assign-' 
ments  as  are  urged  before  us,  and  are  of  the  opinion  that  no  error 
was  committed  in  refusing  any  of  such  requested  instructions. 
All,  or  practically  all,  of  them  are  faulty,  in  that  they  fail  to  cor- 
rectly state  the  doctrine  concerning  the  effect  of  contributory 
negligence  on  the  part  of  plaintiff,  and,  therefore,  would  have 
been  calculated  to  confuse  and  mislead  the  jury.  It  would  serve 
no  useful  purpose  to  set  forth  these  instructions  or  to  discuss 
them  in  detail.  As  we  have  already  said,  the  same  vice  seems  to 
have  infected  all  of  the  refused  requested  instructions.  If  it  be 
that  any  one  of  such  instructions  states  a  correct  proposition  of 
law,  we  are  of  the  opinion  that  it  was  fully  covered  by  the  charge 
already  given  by  the  trial  judge  of  his  own  motion,  or  by  some 
of  the  other  instructions  given  at  the  request  of  defendant.  So 
far  as  we  are  advised  by  the  record,  the  plaintiff  requested  no 
instructions ;  but  it  seems  to  us  that  the  jury  was  fully  and  cor- 
rectly instructed  as  to  the  law  applicable  to  the  case.  See  Jack- 
sonville Electric  Co.  v,  Sloan  (Fla.)  42  South.  516;  Seaboard  Air 
Line  Railway  v.  Scarborough  ( Fla. )  42  South.  706. 

The  tenth  and  eleventh  assignments  are  based,  respectively, 
upon  the  overruling  of  defendant's  motion  for  a  new  trial  and  en- 
tering judgment  in  favor  of  plaintiff.  The  only  argument  made 
here  in  support  of  these  assignments  is.  that  the  evidence  was  not 
sufficient  to  support  the  verdict  and  judgment.  We  cannot  agree 
to  this  contention.  While  the  evidence  was  conflicting,  it  was 
ample  to  support  the  verdict.  It  was  concurred  in  by  the  trial 
judg^e,  and  we  must  refuse  to  disturb  it. 

Finding  no  reversible  error  in  the  record,  the  judgment  must 
be  affirmed,  and  it  is  so  ordered. 

CocKRELL  and  Whitfield,  JJ.,  concur. 

Taylor,  Hooker,  and  Parkhill,  JJ.,  concur  in  the  opinion. 
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(Supreme  Court  of  Georgia,  Dec.  20,  1906.) 
[56  S.  E.  Rep.  363.] 

• 

Carriers — Transportation  of  Goods — ^Liability  as  Warehousemen — 
Commencement.* — When  j^oods,  which  have  been  received  by  a  rail- 
road company  for  transportation  to  a  jsriven  station  on  its  line  of 
road  and  delivery  there  to  the  consignee  of  the  same,  reach  their 
destination  and  are  there  deposited  by  the  company  in  its  freight 
warehouse  for  safe-keeping  until  delivered  to  such  consignee,  the 
general  rule  is  that  the  responsibility  of  the  company  as  a  common 
carrier  ceases  and  its  liability  as  a  warehouseman  begins.  Civ.  Code 
1895.  §  2279;  Southwestern  R.  Co.  v.  Felder,  46  Ga.  433;  Western 
&  Atlantic  R.  Co.  v.  Camp,  53  Ga.  596;  Almand  v,  Georgia  Railroad 
Co.,  22  S.  E.  674,  95  Ga.  775;  Georgia  &  Alabama  Ry.  v.  Pound,  36 
S.  E.  312.  Ill  Ga.  6. 

Same — Pleading. — Nothing  alleged  in  the .  petition  in  the  present 
case  take^  it  out  of  this  general  rule. 

S4me.* — If,  as  alleged  in  the  petition,  the  defendant  railroad  com- 
pany, in  accordance  with  its  "universal  and  unbroken  custom"  at 
the  station  to  which  it  transported  the  goods,  collected  the  freight 
charges  from  the  plaintiff  "on  three  of  said  shipments  of  freight, 
and  then  and  there  agreed  to  safely  store  and  keep  said  freight  in" 
its  warehouse  at  that  point  "until  such  time  as  the  same  might  be 
called  for  and  receipted  for  by  petitioner,"  and  under  this  arrange- 
ment "the  defendant  company  had  possession  of  all  the"  plaintiffs 
goods  embraced  in  such  shipments  "when  the  same  were  destroyed 
by  fire"  which  consumed  its  warehouse,  the  duty  which  the  company 
owed  to  the  plaintiff,  relatively  to  such  goods,  was  that  of  a  ware- 
houseman, and  not  that  of  a  carrier. 

Same.t^Even  if.  under  this  allegation,  the  duty  of  the  railroad 
company  in  respect  to  such  p'oods  was  that  of  a  warehouseman  for 
hire,  rather  than  that  of  a  gratuitous  bailee,  it  would  not  be  liable 
in  damages  for  the  loss  of  such  property,  unless  the  loss  was  the 
.  result  of  its  failure  to  exercise  ordinary  care  and  diligence  for  the 
protection  of  tWe  same.     Civ.  Code  1895,  §§  2928,  2930. 

Warehousemen — Loss  of  Goods — Actions — Pleading4 — Where,  in  a 

suit  to  recover  damages  of  the  defendant  sustained  by  the  pla'ntiff 

in  consequence  of  the  destruction  of  his  goods  by  fire  while  stored 

1  — 

*For  the  authorities  in  this  series  on  the  question,  when  does  the 
carrier's  liability,  as  a  common  carrier,  terminate  after  the  arrival 
of  the  freight  at  its  destination,  see  foot-notes  appended  to  Bowdon 
V.  Atlantic  Coast  Line  Ry.  Co.  (Ala.),  20  R.  R.  R.  735,  43  Am.  & 
Eng.  R.  Cas.,  N.  S..  735. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  carriers  as  warehousemen,  see  foot-notes  appended  to 
Charlotte  Trouser  Co.  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  21  R.  R. 
R.  459.  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  459. 

JFor  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  preceding  case,  and  foot-note. 
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in  defendant's  warehouse,  a  paragraph  of  the  petition  alleges  that 
the  destruction  of  such  Roods  "was  the  result  of  the  want  of  ordinary 
care  and  diligence  on  the  part  of  the  defendant/'  but  does  not  alle^^ 
how  the  defendant  was  negligent,  a  special  demurrer  to  such  para- 
graph, upon  the  ground  that  it  fails  to  set  forth  any  act  of  negligence 
on  the  part  of  the  defendant  which  occasioned  the  destruction  of 
the  plaintiffs  goods,  is  properly  sustained,  when  no  offer  is  made 
to  cure  by  amendment  the  defect  thus  pointed  out.  The  rule  would 
be  otherwise,  under  Civ.  Code  1895,  §  2930,  if  this  were  a  suit  against 
a  warehouseman  for  hire  for  failure  upon  demand  to  deliver  goods 
which  had  been  stored  with  him  by  the  plaintiff. 

Same — Pleading. — With  such  paragraph  stricken,  the  petition  failed 
to  set  forth  a  cause  of  action,  and  therefore  the  general  demurrer 
thereto  was  properly  sustained. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Dublin ;  Wm.  Fairdoth,  Judge. 

Action  by  W.  J.  Kight  against  the  Wrightsville  &  Tennille 
Railroad  Company.  From  a  judgment  in  favor  of  defendant, 
plaintiff  brings  error.    Affirmed. 

W,  C.  Davis  and  /.  5*.  Adams,  for  plaintiff  in  error. 
Daley  &  Bussey  and  P.  L.  Wade,  for  defendant  in  error. 

Per  Curiam.  Judgment  affirmed.  All  the  Justices  concur, 
except  Evans,  J.,  disqualified. 


Cook  et  al  v.  Chicago,  R.  1.  &  P.  Ry.  Co. 

(Supreme  Court  of  Nebraska,  Jan.  5,  1907.) 
[110  N.  W.  Rep.  718.] 

Carriers — ^Live  Stock  Shipment — Action  for  Damages. — Evidence 
examined,  and  held  sufficient  to  sustain  the  judgment  of  the  trial 
court  under  the  instruction  given. 

Appeal — ^Law  of  the  Case. — Where  an  instruction  of  the  trial  court 
is  concurred  in  by  each  of  the  parties  to  the  action,  it  will  be  treated 
on  review  as  the  law  of  the  case. 

Negligence — Contributory  Negligence  —  Pleading.*  —  Contributor}' 
negligence  is  an  affirmative  defense,  which  must  be  pleaded,  and 
ordinarily  involves  questions  of  fact  for  the  determination  of  the 
jury. 

Carriers — Limitation  of  Liability.f — A  condition  in  a  contract  for 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
necessary  to  plead  contributory  negligence,  see  foot-notes  appended 
to  Brown  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  20  R.  R.  R.  595,  43  Am. 
&  Eng.  R.  Cas.,  N.  S.,*595. 

tSee  foot-notes  appended  to  Chicago,  B.  &  Q.  R.  Co.  v.  Hammond 
(111.).  12  R.  R.  R.  561.  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  561;  Eckert  r. 
Pennsylvania  R.  Co.  (Pa.),  18  R.  R.  R.  475,  41  Am.  &  Eng.  R.  Cas. 
N.  S..  475. 


Vol  23  R  R  R— Vol  46  Am  &  Eno  R  Cas,  N  S        607 

Cook  V,  Chicaf^o,  etc ,  Ry .  Co 

the  shipment  of  live  stock  by  a  railroad  company,  which  provides 
that,  unless  claims  for  loss,  damap^e,  or  detention  are  presented 
within  10  days  from  the  date  of  the  unloading  of  said  stock  at  des- 
tination and  before  said  stock  has  been  mingled  with  other  stock, 
such  claims  shall  be  deemed  to  be  waived,  and  the  carriers  a;id  each 
thereof  shall  be  discharged  from  liability,  is  in  violation  of  the  pro- 
hibition of  section  4,  art.  11,  of  the  Constitution  of  Nebraska. 

Evidence — Statutes — Foreign  Statutes — Evidence. — The  statutes  and 
Constitution  of  another  state  or  territory  cannot  be  proved  by  parol, 
under  the  provisions  of  section  1381,  Cobbey*s  Ann.  St.  1903. 

Same — Presumptions — Laws  of  Other  States. — In  the  absence  of 
proof  to  the  contrary,  the  Constitution  and  laws  •  in  force  in  this 
state  will  be  presumed  to  have  been  in  force  at  the  place  of  the 
making  of  the  contract  which  is  in  issue. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1.  Appeal  from 
District  Court,  Pawnee  County;  Kelligar,  Judge.  , 

Action  by  Robert  F.  Cook  and  others  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company.  Judgment  for  plain- 
tiffs.   Defendant  appeals.    Affirmed. 

M.  A.  Law  and  Hazlett  &  Jack,  for  appellant. 
Stewart  &  Hunger,  for  appellees. 

Oi«DHAM^  C.  This  was  an  action  to  recover  damages  against 
the  defendant  railway  company  for  its  failure  to  properly  trans- 
port 15  car  loads  of  sheep  from  Roswell,  CoUo.,  to  South  Omaha, 
Neb.,  and  Chicago,  III*  The  negligence  relied  upon  consists  in 
not  furnishing  proper  facilities  to  plaintiffs  for  feeding  and  water- 
ing their  sheep  at  covenient  places  along  the  Une  of  shipment. 
The  answer  of  the  defendant  admitted  that  it  conveyed  the  sheep 
between  the  points  named  in  the  petition,  and  alleged  that  it  did 
so  with  proper  dispatch,  and  that  it  did,  at  plaintiffs'  request, 
stop  the  train  at  proper  places  on  its  line  of  railroad  for  plain- 
tiffs to  feed  and  water  the  sheep.  The  answer  also  pleaded  that 
defendant  took  the  sheep  under  a  written  contract  for  an  inter- 
state shipment  from  Hailey,  Idaho,  to  the  points  of  destination, 
and  that  this  contract  included  the  conveyance  of  the  sheep  over 
a  portion  of  the  lines  of  the  Orgeon  Short  Line,  the  Denver  & 
Rio  Grande  Railroad,  as  well  as  the  line  of  the  defendant;  that 
the  written  contract  entered  into  was  valid  where  made,  and  pro- 
vided for  a  lower  rate  than  the  regular  tariff  rates  of  transporta- 
tion. The  conditions  of  the  contract  pleaded,  which  are  material 
to  the  present  controversy,  are  as  follows:  "The  shipper  agrees 
to  load,  unload,  and  reload  all  said  stock  at  his  own  expense  and 
risk,  and  to  feed,  water,  and  tend  the  same  at  his  own  expense 
and  risk  while  it  is  in  any  stockyards,  whether  the  same  be 
operated,  owned,  or  controlled  by  said  carriers  or  otherwise, 
and  while  on  the  cars  or  at  feeding  points  or  at  any  place  where 
the  same  may  be  unloaded  for  any  purpose  whatever.     *     *     ♦ 
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The  shipper  expressly  agrees  to  load,  unload,  and.  care  for  said 
stock  while  upon  the  cars  or  premises  of  the  carriers,  in  a  care- 
ful and  humane  manner,  in  strict  compliance  with  the  laws  of 
the  United  States,  and  of  each  and  every  state  through  which 
said  stock  may  be  transported.  *  *  *  Unless  claims  for  loss, 
damage,  or  detention  are  presented  within  ten  days  from  the  date 
of  the  unloading  of  said  stock  at  destination  and  before  said  stock 
has  been  mingled  with  other  stock,  such  claims  shall  be  deemed 
to  be  waived,  and  the  carriers  and  each  thereof  shall  be  dis- 
charged from  liability."  The  reply  of  the  plaintiffs  admitted  the 
signing  of  the  contract  with  the  Oregon  Short  Line  Company  at 
the  time  of  the  shipment  from  Hailey,  Idaho,  but  alleged  that  a 
new  contract  was  signed  with  the  defendant  when  the  shipment 
^:eached  Roswell,  Colo.,  and  denied  each  and  every  other  allega- 
tion in  the  answer,  except  such  as  admitted  the  allegations  of  the 
petition.  On  issues  thus  joined  there  was  a  trial  to  the  court  and 
jury,  a  verdict  for  the  plaintiffs,  and  judgment  on  the  verdict. 
To  reverse  this  judgment,  defendant  appeals  to  this  court. 

The  first  alleged  error  called  to  our  attention  in  the  brief  of 
the  appellant  is  that  *'the  verdict  is  contrary  to  law  as  given  by 
the  court."     This  contention  rests  on  the  proposition  that  the 
trial  court,  in  the  seventh  paragraph  of  instructions  given  on  its 
own  motion,  correctly  stated  the  law  governing  defendant's  lia- 
bility under  the  contract  for  furnishing  proper  facilities  to  plain- 
tiffs for  feeding  and  watering  the  sheep  while  in  transit,  and  thai 
there  is  not  sufficient  evidence  in  the  record  to  support  a  verdict 
under  this  instruction.    The  instruction  given  is  as  follows:  "It 
was  the  duty  of  the  defendant  to  use  reasonable  care  to  provide 
reasonable  facilities  for  both  feeding  and  watering  said  sheep  at 
the  stations  along  the  line  of  its  road,  and  any  failure  in  the 
reasonable  performance  of  that  duty   would  be  negligence  on 
the  part  of  the  defendant.    On  the  other  hand,  under  the  written 
contract  entered  into  by  the  plaintiffs  with  the  Oregon  Short  Line 
Railway,  it  was  the  duty  of  the  plaintiffs  to  feed,  water,  and  care 
for  said  sheep,  and  it  was  not  the  duty  of  the  defendant  com- 
pany to  furnish  feed  and  water;  and  if.  the  defendant  company, 
at  the  times  requested  by  the  plaintiffs,  gave  the  plaintiffs  op- 
portunity to  unload,  care  for,  feed,  and  water  said  sheep,  and 
provided  plaintiffs  with  reasonable  facilities  for  so  doing,  then 
the  defendant  company  performed  its  full  duty  to  the  plaintiffs. 
You  are  further  instructed  that  in  connection  with  this  said  con- 
tract that  its  terms,  in  so  far  as  they  are  set  out  m  defendant's 
answer,  are  admitted  by  the  plaintiffs'  reply,  and  the  terms  in 
said  contract  are  presumed  to  continue  in  force  in  the  absence  of 
evidence  that  they  were  changed  or  modified  by  a  subsequent 
contract  between  the  plaintiffs  and  defendant  in  this  case,  and 
the  same  inures  to  the  benefit  of  each  and  every  carrier  over 
whose  line  the  said  sheep  were  carried  and  passed  over,  and 
the   defendant  railway  company,   from  the  evidence,  the  court 
instructs  you,  was  a  connecting  carrier  in  this  Instance."    As 
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this  instruction  is  relied  upon  by  defendant  as  a  proper  direction 
to  the  jury  of  all  the  elements  entering^  into  defendant's  liability 
to  plaintiffs  for  furnishing  proper  facilities  for  feeding  and 
watering  the  sheep  under  the  contract  of  shipment,  and  as  it 
was  not  excepted  to  by  the  plaintiffs  when  given,  we  wilU  for  the 
purpose  of  the  conclusion  to  be  reached,  regard  it  as  the  settled 
law  of  the  case  and  examine  into  the  sufficiency  of  the  testimony 
to  support  a  verdict  under  it. 

It  is  without  dispute  that  the  contract  for  the  shipment  of'the 
sheep  from  Hailey,  Idaho,  was  procured  through  the  solicitation 
of  Eugene  Fox,  one  of  the  traveling  freight  agents  of  the  defend- 
ant railway  company.    It  is  also  in  evidence  that  the  plaintiffs,  who 
were  extensively  engaged  in  feeding  and  shipping  sheep,  had 
never  before  shipped  to  the  points  in  controversy  from  Idaho 
over  these  lines  of  railroad,  but  that  they  had  heretofore  shipped 
to  points  east  over  the  Union  Pacific  lines  of  railroad ;  that  Fox, 
as  an  inducement  for  shipment  over  the  route  in  c<^ntroversy,  rep- 
resented to  one  of  the  plaintiffs  that  convenient  and  proper  places 
for   feeding  and  watering  the   sheep   were  provided  at  Grand 
Junction,  Colo.,  or  at  Tennessee  Pass,  a  point  further  east  on  the 
route,  and  at  Goodland,  Kan.,  and  at  either  Belleville,  or  Mac- 
Farland,  Kan. ;  and  that  pasture  and  green  feed  could  be  obtained 
at  these  places.     It  is  also  in  evidence  that  one  of  the  plaintiffs 
in  shipping  from  the  state  oi  Kan^s  had  fed  and  watered  his 
shipment  of  stock  at  Belleville,  in  tnat  state,  the  year  before,  and 
that  he  inquired  if  the  facilities  were  the  same  as  then  existed, 
and  was  assured  by  Mr.  Fox  that  they  were.     This  witness  de- 
scribed the  ample  facilities  which  were  afforded  him  the  year 
before  for  feeding  and  watering  at  this  place.     After  the  con- 
versation with  Mr.  Fox  the  contract  for  shipment  was  entered 
into,  and  on  the  22d  day  of  June,  1901,  the  sheep  were  loaded 
at  Hailey  and  conveyed  to  Grand  Junction,  Colo.,  where  they 
were  unloaded  and  rested,  and  where  proper  facilities  for  feeding 
and  watering  are  conceded  to  have  been  furnished.     After  a 
proper  rest  at  this  point  the  sheep  were  reloaded  and  conveyed, 
by  a  run  of  about  28  hours,  to  Roswell,  Colo.,  where  the  ship- 
ment was  transferred  to  defendant's  line  of  railroad.     The  evi- 
dence introduced  bv  the  defendant  tends  to  show  that  there  were 
at  least  some*  facilities  for  feeding  and  watering  at  Roswell,  and 
Mr.  Fox,  the  freight  agent,  says  that  he  thinks  he  named  this  and 
one  or  two  other  points  on  the  route  not  named  in  plaintiffs* 
testimony  as  a  proper  place  to  feed  and  water.     But  this  is  all 
the  testimony  that  tends  to  show  that  plaintiffs  had    any    in- 
formation that  they  might  unload  at  Roswell  for  that  purpose, 
while  plaintiffs'  testimony  was  that  his  directions  were  to  go  to 
Goodland,  Kan,  to  unload  and  feed. 

It  is  in  evidence  that  answers  were  received  in  response  to 
telegrams  sent  ahead  to  Goodland,  informing  plaintiffs  that  feed 
could  be  obtained  at  that  place,  and  that  thereupon  the  ship- 
Tient  proceeded  to  Goodland,  after  a  run  from  Roswell  of  about 
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10  hours,  and  the  sheep  were  a^ain  unloaded.    The  evidence  is 
in  conflict  with  reference  to  the  facilities  furnished  at  Goodland. 
Plaintiffs  contended  that  the  only  pasturage  that  they  could  pro- 
cure was  of  a  very  inferior  quality,  and  that  the  water  had  to 
be  taken  from  a  tank  and  furnished  to  the  sheep  in  troughs  of 
an  inferior  quality,  so  arranged  that  the  sheep  would  not  drink 
from  them.     On  the  contrary,  the  defendant  contends  that  the 
facilities  for  water  were  ample,  and  that,  because  of  the  wild 
nature  of  the  sheep,  they  refused  to  drink,  and  that,  if  plain- 
tiffs had  made  more  strenuous  efforts,  they  could  have  procured 
ample  facilities  from  neighboring  landowners  for  pasturing  their 
sheep  during  their  stay  at  this  point.     The  conflict  arising  be- 
tween  these  theories  was,  to  our  minds,  one  to  be  determined  by 
the  triors  of  the  facts.     Before  arriving  at  Goodland  defendant 
had  notified  plaintiffs  through  a  telegram  that  there  were  no 
facilities  for  feeding  at  Belleville,  and  after  reloading  at  Good- 
land  it  also  notified  them  through  a  telegram  that  there  were  no 
facilities  at- MacFarland.    When  this  last  telegram  was  received, 
plaintiffs  asked  leave  to  have  provisions  made  for  feeding  and 
watering  at  the  nearest  point.     Defendant's  agents   then  tele- 
graphed to  Belleville,  and  finally  received  a  communication  that 
they  would  try  to  make  arrangements  for  feeding  and  watering 
at  that  place.    When  Belleville  was  reached  after  an  all  night's 
run  from  Goodland,  plaintiffs  were  informed  by  the  defendant's 
agent  that  facilities  could  be  procured  for  pasturing  but  two  or 
three  carloads  of  sheep,  and  dry  feed  could  only  be  had  for  about 
the  same  number.    A  stop  of  severel  hours  was  made  at  Belle- 
ville; the  time  being  consumed  in  telegraphing  to  neighboring 
stations  for  facilities  for  feed  and  pasture,  but,  being  unable  to 
procure  them,  the  train  was  run  to  Lincoln,  Neb.,  a  distance  of 
about  100  miles,  where  ample  facilities  were  procured,  and  the 
sheep  were  unloaded.     Plaintiffs'  evidence  tends  to  show  that 
the  sheep  were  in  such  a  starved  and  famished  condition  on 
their  arrival  at  Lincoln  that  about  80  of  them  died  in  the  yards, 
from  overeating  and  overdrinking,  and  that  many  of  them  be- 
came sick  and  disabled,  so  that  they  had  to  be  retained  for  35 
hours  at  the  Lincoln  feed  yards  to  put  them  in  condition  for 
reshipment.    Five  of  the  car  loads  of  sheep  were  taken  to  South 
Omaha  and  placed  on  the  market  there,  and  10  car  loads  were 
transported  to  Chicago.     There  is  no  serious  criticism  of  the 
facilities   furnished   for   feed   and   water  between   Lincoln    and 
Chicago. 

As  there  is  no  complaint  lodged  in  the  brief  against  the  meas- 
ure of  damages  awarded,  we  need  only  review  the  sufficiency  of 
the  evidence  as  tending  to  show  plaintiffs'  right  to  recover  under 
the  instruction  given  for  actionable  negligence  on  defendant's 
part  in  not  furnishing  reasonable  facilities  for  feeding  and  water- 
ing the  stock  while  in  its  charge.  It  will  be  noticed  that  the 
instruction  only  imposes  upon  the  defendant  the  duty  of  fur- 
nishing reasonable  facilities  for  feeding  and  watering  the  stock 
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at  proper  places  on  the  line  of  transit,  and  does  not  attempt  to 
impose  any  duty  on  the  defendant  to  furnish  feed  and  water  at 
the  places  of  stoppage.  Here  we  might  say  that,  outside  of  any 
question  of  the  law  of  the  case,  we  think  the  instruction  fairly 
reflects  the  duty  and  obligation  attaching  to  the  defendant  under 
the  contract.  Defendant  through  its  agent,  who  solicited  the 
contract  of  shipment,  knew  and  should  have  known  what,  if 
any,  facilities  it  had  to  offer  for  furnishing  feed  and  water  of 
the  kind  and  character  required  for  the  sustenance  of  the  sheep 
while  en  route  to  the  Eastern  markets.  The  evidence  shows 
that  the  plaintiffs  had  no  information,  except  such  as  was  com- 
municated to  them  by  defendant's  agents,  as  to  where  suitable 
facilities  for  this  purpose  could  be  found  along  the  connecting 
lines  of  railroad  from  Hailey,  Idaho,  to  the  points  of  destina- 
tion.  Consequently  plaintiffs  had  a  right  to  rely  on  defendant's 
statements  as  to  the  points  at  which  proper  facilities  would  be 
afforded  for  the  care  of  the  stock.  And  the  evidence  offered 
in  their  behalf  strongly  tends  tt)  show  that  they  did  so. 

We  think  there  is  competent  evidence  in  the  record  tending 
to  show  that  defendant  failed  in  its  duty  to  provide  proper  and 
reasonable  facilities  for  the  care  of  the  sheep  when  unloaded, 
particularly  at  the  points  it  had  suggested  in  the  state  of  Kansas. 
After  the  shipment  had  begun  the  first  telegram  received  from 
one  of  defendant's  agents  with  reference  to  preparations  for  feed 
and  water  was  as  follows:  "We  have  no  pasture  at  Belleville, 
but  have  plenty  of  pasture  at  MacFarland,  close  to  the  yards, 
with  good  grass  and  water."  This  telegram  was  received  on 
leaving  Roswell,  Colo.  At  Goodland  the  following  telegram  was 
received:  "Notify  parties  in  charge  of  sheep  that  there  is  no 
facilities  at  MacFarland  for  unloading  or  feeding  the  sheep  there, 
and  wire  Mr.  Rain  what  he  says."  Then,  after  these  two  tele- 
grams, a  third  was  received,  saying:  "Advise  men  in  charge  of 
stock  that  you  will  reach  Belleville  about  5  a.  m.,  the  first  feed- 
ing point.  Will  arrange  for  them  to  feed  there.  Advise  from 
Smith  Center  if  arrangements  is  O.  K."  We  think  that  the 
confusing  nature  of  these  telegrams,  first  telling  them  that  ar- 
rangements had  been  made  at  MacFarland  for  the  reception  of 
the  stock,  and  then  telling  them  that  no  such  arrangements  had 
been  made,  and  then  finally  telling  them  that  arrangements  would 
be  made  at  Belleville,  and  failing  to  make  proper  arrangements 
for  them  there,  is  evidence  tending  to  show  actionable  negligence 
on  defendant's  part  in  furnishing  proper  facilities  for  the  care 
of  the  stock. 

It  is  next  contended  that  the  evidence  shows  conclusively  that 
plaintiffs  were  guilty  of  contributory  negligence  in  permitting 
the  stock  to  be  hauled  for  such  long  distances  without  demand- 
ing intermediate  stops,  and  particularly  in  not  feeding  and 
watering  the  stock  at  Roswell,  Colo.  Contributory  negligence 
is  an  affirmative  defense,  which  must  be  pleaded,  and  ordinarily 
involves  questions  of  fact  to  be  determined  by  the  jury.     The 
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court  submitted  this  question  to  the  jury  in  two  instructions, 
neither  of  which  is  assailed  in  the  brief  of  the  appellant,  and  we 
think  there  is  no  such  conclusive  and  convincing  proof  of  plain- 
tiffs' negHgence  as  would,  warrant  us  in  saying,  as  a  matter  of 
law,  that  they  cannot  recover.  Again,  this  defense  is  not  spe- 
cifically pleaded,  and  this  is  a  sufficient  answer  to  defendant's 
contention. 

The  next  alleged  error  called  to  our  attention  is  in  the  action 
of  the  trial  court  in  giving  paragraph  10  of  instructions  given 
on  its  own  motion.  That  was  an  instruction  which,  in  substance, 
told  the  jury  that  the  notice  which  plaintiffs  had  given  defendant 
of  their  loss  was  sufficient.  The  notice  referred  to  was  a  com- 
plaint which  plaintiffs  had  made  to  defendant's  agent  at  Lincoln, 
and  a  subsequent  one,  which  plaintiffs  made  to  defendant's  agent 
at  Salt  Lake  City,  and  a  written  claim  of  loss  filed  with  the  com- 
pany more  than  10  days  after  the  sheep  had  arrived  at  Chicago. 
It  is  urged  against  this  instruction  that  it  ignored  the  condition 
of  the  contract  before  set  out,  which  required  the  claim  for 
damages  to  be  presented  within  10  days  of  the  date  of  the  un- 
loading of  the  stock  at  the  destination  and  before  the  stock  had 
been  mingled  with  other  stock.  The  court  evidently  regarded 
this  condition  of  the  contract  as  being  in  violation  of  section  4, 
art.  11,  of  our  Constitution,  which  provides  that  the  liability  of 
railroad  corporations  as  common  carrier  shall  not  be  limited. 
Similar  conditions  in  like  contracts  have  been  before  this  court 
for  consideration,  and  in  the  very  recent  case  of  Union  Pacific 
V.  Thompson  (Neb.)  106  N.  W.  598,  after  a  review  of  our 
former  decisions,  it  was  determined  that  they  would  be  adhered 
to  in  construing  such  contracts  as  being  in  violation  of  the  pro- 
hibition of  this  section  of  the  Constitution. 

It  is  urged,  however,  in  the  brief  of  the  appellant  that  the  only 
contracts  in  which  a  similar  provision  to  the  one  in  issue  has 
been  held  void  were  those  entered  into  in  this  state,  or  in  a 
foreign  state  for  shipment  of  goods  into  this  state,  and  that  as 
it  was  pleaded  in  the  answer  that  the  contract  was  entered  into 
in  Idaho  for  shipment  of  stock  to  either  Chicago,  111.,  St  Joseph, 
Mo.,  or  South  Omaha,  Neb.,  and  that  as  in  fact  10  car  loads 
of  sheep  were  shipped  and  delivered  in  Chicago,  the  condition 
of  the  contract  with  reference  to  notice  should  be  upheld  at 
least  as  to  the  sheep  that  where  delivered  in  Chicago.  It  is  true 
that  the  answer  alleged  that  the  contract  was  valid  in  the  state 
of  Idaho,  where  it  was  entered  into,  but  the  only  evidence  offered 
tending  to  show  that  the  contract  as  valid  in  that  state  was  as 
follows:  "Alfred  Hazlett,  called  by  iiefendant  and  sworn,  tes- 
tified as  follows:  'Q.  Where  do  you  reside?  A.  I  reside  at 
Beatrice,  Neb.  Q.  You  may  state,  Mr.  Hazlett,  if  you  have 
examined  the  Constitution  of  the  state  of  Idaho  in  force  in  June, 
1901,  and  now  in  force,  concerning  the  question  as  to  whether 
or  not  the  Constitution  of  that  state  prohibits  a  common  carrier 
from  limiting  its  liability  as  a  common  carrier  in  the  shipment 
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of  live  stock  or  other  freight?  A.  I  have.  Q.  Now,  you  may 
state  what,  if  any,  provision  the  Idaho  Constitution  contains 
concerning  such  limitation.' "  This  question  was  objected  to 
and  the  objection  sustained.  Defendant  offered  to  prove  by  the 
witness  that  the  Constitution  of  Idaho  contained  no  provision 
against  a  common  carrier  limiting  its  liability  as  a  common  car- 
rier; and  this  offer  was  denied.  The  same  questions  were  of- 
fered with  reference  to  the  statutes  of  the  state  of  Idaho,  and 
the  same  objections  were  sustained,  and  the  same  offer  made 
and  denied.  Section  1381,  Cobbey's  Ann.  St.  1903,  provides  for 
the  proof  of  statutes,  codes,  and  other  written  law  of  other  states 
and  territories  by  the  production  of  printed  copies  in  volumes 
of  statutes,  duly  authenticated  or  published  by  authority  of  such 
states  or  territories,  and  provides  for  proof  by  parol  of  only  the 
unwritten  or  common  law  of  any  such  foreign  state  or  territory. 
Defendant  made  no  effort  to  prove  the  unwritten  or  common 
law  in  force  in  the  state  of  Idaho  by  this  witness.  Hence  the 
trial  court  properly  excluded  the  testimony  as  to  the  contents 
of  the  Constitution  and  the  statutes.  In  the  absence  of  proof 
to  the  contrary,  we  will  presume  the  Constitution  and  statutes 
in  force  in  the  state  of  Idaho  to  be  the  same  as  our  own.  Smith 
-I.'.  Mason,  44  Neb.  611,  63  N.  W.  41. 

What  is  said  here  in  support  of  the  instruction  given  justifies 
the  action  of  the  trial  court  in  refusing  the  instructions  requested 
by  the  defendant.  Finding  no  reversible  error  in  the  record,  we 
recommend  that  the  judgment  of  the  district  court  be  affirmed. 

Am^s  and  Epperson,  CC,  concur. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  affirmed. 


Nelson  v.  Chicago,  B.  &  Q.  Ry.  Co. 

(Supreme  Court  of  Nebraska,  Jan.  5,  1907.) 
fllO  N.  W.  Rep.  741.] 

Carriers — Live  Stock  Shipments.'*' — When  cattle  have  been  delivered 
to  and  accepted  by  a  railroad  company  in  its  loading  pens  for  imme- 
diate shipment,  the  company  is  liable  as  a  common  carrier  for 
damages  to  the  cattle  from  the  time  of  such  delivery.  C,  B.  &  Q. 
Ry.  Co.  V.  Powers  (Neb.),  103  N.  W.  678,  examined  and  distin- 
);uished. 

Same — ^Delay  in  Delivery.! — A  railroad  company  is  not  an  insurer 

*See  foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  Saulsbury 
(Tenn.),  19  R.  R.  R.  202,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  202;  Ander- 
son V.  Mobile  &  O.  R.  Co.  (Miss.),  19  R.  R.  R.  382,  42  Am.  &  Eng. 
R    Cas     N    S     382 

tSee  Vazoo'&  M.  V.  R.  Co.  v.  Blum  (Miss.),  22  R.  R.  R.  219,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  219;  Baltimore  &  O.  R.  Co.  v.  Whitehill 
(Md.),  22  R.  R.  R.  176,  45  Am.  &  Eng.  R.  Cas..  N.  S.,  176;  foot-notes 
appended  to  General  Fire  Ext.  Co.  v.  Carolina  &  N.  W.  Ry.  Co. 
(N.  Car.),  19  R.  R.  R.  336,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  336. 
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of  the  arrival  of  its  trains  on  schedule  time  in  the  transportation  of 
live  stock;  but,  where  there  is  a  material  delay  in  the  delivery  of 
the  stock,  the  company  must,  to  exonerate  itself  from  liability,  show 
that  the  delay  arose  from  some  cause  other  than  its  own  negligence. 

Same — Contract  of  Shipment. — Under  the  Constitutions  and  sut- 
utes  of  this  state,  the  liability  of  a  railroad  company  for  unnecessary 
and  unreasonable  delay  in  the  shipment  of  live  stock  is  the  same 
whether  the  contract  of  shipment  is  a  written  or  an  oral  one. 

Same — Instructions. — Action  of  the  trial  court  in  givinjjr  and  re- 
fusing instructions  examined,  and  held  not  prejudicial. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1.  Appeal  from 
District  Court,  Franklin  County.;  Adams,  Judge. 

Action  by  Lind  Nelson  against  thje  Chicago,  Burlington  & 
Quincy  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

/.  W.  Deweese,  F.  £.  Bishop,  W,  S.  M  or  Ian,  and  Dorsey  & 
McGrew,  for  appellant. 

Geo.  W,  Prather  and  G,  M,  Caster,  for  appellee. 

Oldham^  C.  This  was  an  action  to  recover  damages  for  al- 
leged delay  in  the  shipment  of  nine  car  loads  of  fat  cattle  from 
Franklin,  Neb.,  to  St.  Joseph,  Mo.,  on  the  4th  day  of  January, 
1904.  Defendant  answered  plaintiff's  petition  with  a  general 
denial.  On  issues  thus  joined  there  was  a  trial  to  the  court  and 
jury,  verdict  and  judgment  for  the  plaintiff.  To  reverse  this 
judgment  defendant  has  appealed  to  this  court. 

There  is  very  little  dispute  as  to  any  material  fact  involved  in 
the  controversy ;  the  evidence  tending  to  show  that,  on  the  last 
day  of  December,  1903,  plaintiff,  who  had  been  engaged  in  ship- 
ping live  stock  for  a  number  of  years  over  defendant's  line  of 
railroad,  arranged  with  one  of  defendant's  agents  in  St.  Joseph 
for  nine  cattle  cars  to  be  delivered  for  his  use  at  Franklin,  Neb., 
on  Saturday,  January  3,  1904.  It  was  the  understanding  that 
plaintiff  would  bed  the  cars  on  Saturday,  and  have  them  loaded 
with  cattle  on  Sunday  morning,  for  transportation  on  the  regular 
train,  known  as  train  "No.  64,"  which  was  scheduled  to  leave 
Franklin  at  9:15  a.  m.  It  appears  that  the  plaintiff  went  to 
Franklin  on  Saturday  for  the  purpose  of  bedding  his  cars,  but 
was  informed  by  defendant's  agent  that,  through  some  mistake 
at  Red  Cloud,  the  cars  had  been  carried  west  of  Franklin  on 
train  No.  63,  but  would  be  returned  to  Franklin  on  train  No.  64 
on  Sunday  morning.  Plaintiff  drove  his  cattle  to  the  depot  at 
Franklin  at  about  8  o'clock  on  Sunday  morning,  and  put  them 
into  the  yards  for  shipment,  then  notified  defendant's  agent  of 
this  fact.  The  agent  told  him  that  was  all  rights  but  that  the 
train  was  probably  an  hour  late.  Instead  of  being  but  an  hour 
late,  the  train  did  not  arrive  until  after  3  o'clock  p.  m.,  when  it 
was  loaded  with*  cattle  and  left  the  station  about  4  o'clock,  and 
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arrived  at  St.  Joseph  between  11  and  12  o'clock  a.  m.  on  Monday, 
being  about  nine  hours  behind  its  schedule  time.  There  is  no 
evidence  introduced  by  the  defendant  tending  to  explain  this 
delay,  which  appears  to  have  been  largely  due  to  its  failure  to 
arrive  at  Franklin  on  schedule  time. 

The  first  contention  urged  by  the  appellant  is  that  the  company 
owed   no  duty  to  the  defendant  with   reference  to  the  cattle 
t^hipped  until  they  were  actually  loaded  on  its  cars  and  a  contract 
or  bill  of  lading  was  made  out  and  signed.     In  the  recent  case 
of  C,  B.  &  Q.  Ry.  Co.  v.  Powers  (Neb.)  103  N.  W.  678,  which 
is  relied  upon  as  supporting  this  contention,  the  facts  were  that 
the   cattle  were  put  in  the  stock  pens,  not  for  the  purpose  of 
immediate  shipment,  but  rather  .for  the  convenience  of  the  Qwner 
in  herding  them,  and  with  the  intention  of  taking  the  stock  from 
the   pens  on  the  following  morning  for  the  purpose  of  grazing 
and  feeding  them  before  the  shipment  was  to  begin.    Under  this 
state  of  facts,  we  held  that  the  company  had  not  received  the 
stock  for  immediate  shipment,  and  that  the  liability  of  the  com- 
pany in  such  a  case  was  but  that  of  an  ordinary  depositary,  or 
bailee.    But  in  the  opinion  we  took  occasion  to  say :   "We  think 
the    rule  well  established  that,  when  a  shipper  surrenders  the 
entire  custody  of  his  goods  to  a  common  carrier  for  immediate 
transportation,  and  the  carrier  so  accepts  them,  the  liability  of 
the  carrier  at  once  attaches."    In  the  case  at  bar,  the  cattle  were 
delivered  in  the  pens  at  or  about  the  time  that  the  shipment 
should  have  been  made.    Defendant's  .station  agent  was  informed 
of   this  fact,  and  said  that  it  was  all  right,  but  that  the  train 
would  be  about  an  hour  late.     Defendant  challenges  the  suffi- 
ciency of  this  testimony  to  show  that  the  fiability  of  the  defend- 
ant as  a  common  carrier  attached  when  the  cattle  were  placed 
in  the  pens.    We  think  .this  evidence  fairly  tends  to  show  a  de- 
livery of  the  stock  in  defendant's  pens  for  immediate  shipment. 
In   Cleveland  &  Toledo  R.  Co.  v.  Perkins,  17  Mich.  296,  it  was 
held  that,  **when  cattle  have  been  delivered  to  and  accepted  by 
a   railroad  company  for  immediate  shipment,  the  railroad  com- 
pany is  liable  as  a  common  carrier  for  damages  to  the  cattle 
.from  the  time  of  the  delivery  to  it."     See,  also,  Ayres  v.  C.  & 
N.  W.  Ry.  Co.,  n  Wis.  372,  37  N.  W.  432,  5  Am.- St.  Rep.  226. 
The  next  contention  is  that  plaintiff's  evidence  is  not  sufficient 
to  establish  an  unusual  delay  in  the  transportation  of  the  cattle. 
His  evidence  did  show  that  the  usual  time  of  transportation  from 
Franklin  to  St.  Joseph  was  about  18  hours,  and  whether  or  not 
a   nine  hours'  delay  in  this  shipment,  wholly  unexplained,  was 
unreasonable,  we  think,  was  a  question  of  fact  for  the  jury. 
While  we  do  not  hold  that  a  railroad  company  is  an  insurer  of 
the  arrival  of  its  trains  on  schedule  time  in  the  transportation  of 
live  stock  or  other  freight,  yet,  where  there  is  a  material  delay, 
the  company  must,  to  exonerate  itself  from  liability,  show  that 
the  delav  arose  from  some  cause  other  than  its  own  negligence. 
Denman  t/.  C,  B.  &  Q.  Ry.  Co.,  52  Neb.  143,  71  N.  W.  967; 
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Galena  &  C.  H.  Ry.  Co.  v,  Rae,  18  111.  488,  68  Am.  Dec.  574; 
Ayres  v,  C.  &  N.  W.  Ry.  Co.,  supra ;  B.  &  O.  R.  Co.  v.  More- 
head,  5  W.  Va.  293 ;  McCoy  v.  K.  &  D.  M.  Ry.  Co.,  44  Iowa,  424. 

It  is  next  contended  that  there  is  a  fatal  variance  between  the 
allegations  of  plaintiff's  petition  and  the  proof  offered,  in  that 
plaintiff  alleged  on  an  oral  contract  with  defendant  for  the  ship-, 
ment  of  the  stock  in  controversy,  and  that  on  his  cross-examina- 
tion by  the  defendant  he  admitted  that  he  received  a  written  bill 
of  ladings  containing  certain  conditions  in  the  nature  of  a  con- 
tract of  shipment,  after  the  stock  was  loaded  in  the  cars.  When 
a  breach  of  plaintiff's  contract  for  shipment,  whether  written  or 
oral,  occurred,  he  had  the  privilege  of  election,  either  to  sue  on 
the  conditions  of  the  contract  of  shipment,  or  to  bring  his  action 
in  damages  for  defendant's  failure  to  observe  the  public  duty 
enjoined  upon  it  as  a  common  carrier.  He  chose  the  latter. 
Consequently,  his  allegation  of  a  contract  for  shipment  was  made 
by  way  of  inducement  to  show  his  right  to  maintain  the  action 
against  the  defendant  for  a  breach  of  its  duty  enjoined  upon  it 
by  statute.  Denman  v.  C,  B.  &  Q.  Ry.  Co.,  supra.  Under  the 
laws  of  this  state,  defendant's  liability  for  unreasonable  delay  in 
the  shipment  was  the  same  whether  the  contract  on  which  the 
shipment  was  made  was  a  written  or  an  oral  one.  Defendant 
pleaded  no  exemption  from  liability  by  reason  of  any  contract. 
Consequently,  it  was  wholly  immaterial  whether  the  contract  was 
oral  or  written. 

Complaint  is  lodged  against  the  action  of  the  trial  court  in 
giving  and  refusing  instructions.  We  have  carefully  examined 
the  instructions  given,  and  think  they  fairly  submitted  the  issues 
to  the  jury.  The  instructions  put  the  burden  on  the  plaintiff  to 
show  an  unreasonable  and  negligent  delay  in  the  transportation 
of  the  cattle,  and  specifically  told  the  jury  that  it  could  not  allow 
damages  for  delay,  unless  it  found  that  such  delay  was  caused 
by  the  want  of  ordinary  care  and  diligence  on  the  part  of  the 
defendant.  The  instructions  refused  were  on  the  question  of 
variance,  and  on  the  question  of  plaintiff's  contributor}^  negli- 
gence in  not  feeding  the  cattle  while  waiting  for  shipment  in 
the  pens  at  Franklin.  The  question  of  variance  we  have  already, 
discussed,  and,  as  there  was  neither  allegation  nor  attempted 
proof  of  plaintiff's  contributory  negligence,  the  court  was  justi- 
fied in  not  submitting  these  questions  to  the  jury. 

The  quantum  of  damages  is  not  alleged  against  in  defendant's 
brief,  and,  as  we  find  no  reversible  error  in  the  record,  we  recom- 
mend that  the  judgment  of  the  district  court  be  affirmed. 

xAmes  and  Epperson,  CC,  concur. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  of  the  district  court  is  affirmed. 
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SwiTZLER  V.  Northern  Pac.  Ry.  Co. 

(Supreme  Court  of  Washington,  Jan.  3,  1907.) 

[88  Pac.  Rep.  137.] 

Carriers — ^Transportation  of  Live  Stock — Duty  to  Stop  in  Transitu 
— Lfiability  for  Failure.* — Where  a  shipment  of  horses  was  delivered 
to  a  carrier  for  transportation,  a  demand  on  the  carrier,  by  one  who 
was  neither  shipper  nor  consignee,  to  stop  the  shipment  in  transitu 
because  of  alleged  fraud  in  the  sale  of  the  horses  did  not  render  it 
liable,  on  failure  to  so  stop  the  consignment,  for  the  value  thereof, 
but  such  party  should  have  applied  to  the  courts  for  appropriate 
relief. 

Appeal  from  Superior  Court,  Walla  Walla  County;  Thos.  H. 
Brents,  Judge. 

Action  by  J.  B.  Switzler  against  the  Northern  Pacific  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

B,  S,  Grosscup,  for  appellant. 
Sharpstein   &  Sharpstein,  for  respondent. 

Root,  J.  This  was  an  action  by  respondent  to  recover  for 
the  value  of  certain  horses  shipped  upon  appellant's  railway  by 
one  Colcord,  to  whom  respondent  had  delivered  said  horses  on 
a  contract  of  sale  and  purchase.  From  the  judgment  in  re- 
spondent's favor,  this  appeal  is  prosecuted. 

Said  Colcord,  representing  the  Western  Live  Stock  Company, 
purchased  from  respondent  and  others  12  car  loads  of  horses, 
which  were  commingled  and  shipped  at  one  time  ffom  Kenne- 
wick.  Wash.  After  the  hordes  were  aboard  the  cars,  Colcord,  in 
payment  therefor,  executed  and  delivered  to  W.  H.  Switzler  for 
the  benefit  of  all  of  said  shippers  a  check,  in  the  following  words 

and  figures,  to  wit:    "La  Crosse,  Wis.,  Aug.  IS,  1903.    No. 

The  State  Bank  of  La  Crosse.  Pay  to  W.  H.  Switzler  or  bearer 
$2,826,  ^wo  thousand  eight  hundred  twenty-six  dollars.  W.  L. 
S.  Co.  C.  F.  Colcord."  This  check  was  turned  over  to  one  Harry 
Patterson,  one  of  the  shippers,  who  accompanied  the  horses  upon 
the  train  apparently  in  the  service  of  Colcord  or  the  Western 
Live  Stock  Company.  After  the  shipment  had  been  started  east, 
the  following  telegram  was  sent  by  the  firm  of  which  respondent 
was  a  member,  or  by  its  attorney:  "Walla  Walla,  Washn., 
Aug".  20,  '03.  Northern  Pacific  Railway  Co.,  St.  Paul:  12  cars 
horses  on  line  Montana  shipped  Kennewick  August  15  consigned 
Western  Live  Stock  Co.  by  C.  F.  Cokord  sold  by  Switzler  Bros, 
were  purchased  fraudulently.     Vendors  rescind  sale.     Stop  at 

♦For  the  authorities  in  this  series  on  the  right  of  stoppage  in 
transitu,  see  foot-notes  appended  to  Nat.  Bank  v.  Baltimore  &  O.  R. 
Co.   (Md.),  15  R.  R.  R.  206,  38  Am.  &  Eng.  R,  Cas.,  N.  S.,  206. 
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feeding  place.     Switzler  Bros.  4:30  p.  m."     To  this  telegram 
appellant,  on  the  same  day,  returned  the  following  answer:    "St 
Paul,   Minn.,  Aug.   20th,   1903.     Switzler  Bros.   Walla  Walla, 
Washn.    Your  wire  concerning  live  stock.    We  have  no  right  to 
stop  this  shipment  on  your  demand.    You  do  not  appear  as  either 
shipper  or  consignee  and  we  cannot  recognize  your  right  to  con- 
trol shipment.     You  can  arrange  to  attach  or  replevin  stock  at 
Fargo  when  they  arrive  some  time  Friday  or  at  St.  Paul  on 
arrival  here.     You  can  talk  with  S.  B.   Calderhead  at  Walla 
Walla,  who  understands  conditions.     You  can  wire  sheriff  at 
Fargo  or  St.  Paul  to  place  matter  in  hands  of  reliable  and  capa- 
ble lawyer.     6:35  p.  m.     Northern  Pacific  Railway  Co."    At 
the  time  these  messages  were  exchanged,  the  horses  were  aboard 
appellant's  cars  in  transit  between  Glendive,  Mont,  and  Dixon, 
N.  D.    On  August  22d,  the  following  telegram  was  sent  by  one 
Baird,   appellant's  general    freight   agent,  to   wit:     "St.   Paul, 
Minn.,  August  22,  1903.    Switzler  Bros.,  care  S.  B.  Calderhead, 
Walla  Walla,  Wash.     Have  received  telegram  from  Calderhead 
regarding  horse  shipment  from  Kennewick    by    Western   Live 
Stock  Co.     While  still  denying  any  responsibility  in  matter  will 
endeavor  to  help  you  as  far  as  possible.    The  horses  fed  at  Fargo 
yesterday  afternoon.    Have  wired  Patterson  and  you  can  locate 
him  by  wire  in  care  of  agent  Fargo.     Recommend  legal  steps 
be  taken  by  you  bearing  directly  on  this  party  and  property  af- 
fected.   J.  B.  Baird."    This  telegram  was  followed  on  the  same 
day  by  another  from  said  freight  agent,  as  follows:    "St.  Paul, 
Minn.,  Aug.  22d,  1903.    To  Switzler  Brothers,  care  S.  B.  Calder- 
head, Walla  Walla,  Wash.    Regarding  Kennewick  shipment  live 
stock  for  Western  Live  Stock  Co. :    Shipment  would  reach  Twin 
City  yards,  near  Minneapolis,  to-night.     Suggest  you  wire  at- 
torneys here  to  protect  your  interest.    Howe  &  Taylor,  St.  Paul, 
recommended.    J.  B.  Baird.'*    When  the  horses  reached  St  Paul 
they  were  there  held  48  hours.     The  expense  of  holding  the 
same  in  the  yards  amounted  to  $90  per  day.     The  consignor, 
Colcord,  was  at  St.  Paul,  demanding  the  transfer  and  forwarding 
of  the  stock  to  its  destination.    Appellant  alleges  that  there  was 
due  to  it  at  St.  Paul  for  freight  $2,502.72,  and  for  feed  charged 
$122.50,  a  total  of  $2,625.22,  and,  adding  to  this  the  expense  of 
two  days'  feeding  at  St.  Paul  at  $90  per  day,  the  sum  total  be- 
comes $2,805.22.     The  evidence  fixed  the  value  of  the  horses 
at  from  $2,824  to  $3,360.     It  does  not  appear  that  respondent, 
or  the  firm  of  Switzler  Bros.,  with  which  he  was  connected,  took 
any  proceedings  in  court  or  made  any  effort  by  m^ans  of  legal 
proceedings  to  obtain  possession  of  said  horses  or  prevent  their 
delivery  to  the  consignee.    Appeillant  having,  in  accordance  with 
its  contract  of  shipment,  delivered  the  horses  to  the  consignee, 
respondent  instituted  this  action,  and  obtained  a  judgment  as 
aforesaid. 

It  is  appellant's  contention  that,  having  received  the  shipment 
from  Colcord  and  entered  into  a  contract  to  transport  and  de- 
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liver  the  same  to  the  consignee  indicated,  it  would  not  be  justified 
in  refusing  to  comply  with  the  shipping  agreement  at  the  instance 
and  demand  of  a  stranger  to  the  contract,  and  that  the  nature  of 
its  duties  as  a  public  carrier  forbade  that  it  should  be  authorized 
or  required  to  act  as  arbiter  between  the  shipper  or  consignee, 
on  the  one  hand,  and  such  stranger  asserting  title  or  right  to 
possession  of  the  property,  on  the  other,  but  that  said  third 
party  should  have  been  relegated  to  the  courts  where  appro- 
priate relief  could  have  been  accorded.     Respondent  urges  that 
the  appellant,  as  bailee,  could  assert  no  right  to,  or  lien  or  claim 
upon,  said  property  as  against  the  rightful  owner  who  had  been 
wrongfully  defrauded  of  the  possession  of  said  horses  by  the 
consignor;  that  its  right  to  the  possession  of  said  horses  could 
not  be  of  any  higher  order  than  that  of  the  consignor.    In  their 
briefs,  as  well  as  in  their  oral  arguments,  counsel  for  the  re- 
spective parties  inform  us  that  they  have  been  unable  to  find 
that  the  exact  question  here  involved  has  ever  been  adjudicated, 
excepting  in  the  two  cases  of  Kohn  v.  Richmond,  etc.,  R.  R.  Co., 
37  S.  C.  1,  16  S.  E.  376,  24  L.  R.  A.  100,  34  Am.  St.  Rep.  726; 
and  Shellenberg  v,  Fremont,  etc.,  Ry.  Co.,  45  Neb.  487,  63  N. 
W.  859,  50  Am.  St.  Rep.  561.    The  former  of  these  cases  upholds 
appellant's  contention.     The  latter  is  authority  for  respondent's 
position.     In  its  decision,  the  South  Carolina  Supreme  Court, 
among  other  things,  said :    "It  seems  to  us  that  the  whole  case 
turns  upon  the  question  whether  a  carrier,  resting  under  very 
stringent  obligations  to  his  bailor,  is  bound  to  assume  the  burden 
of  proving  that  a  third  person  who  makes  a  demand  upon  him 
for  goods  intrusted  to  him  for  transportation,  not  enforced  by 
legal  process,  and  for  showing  not  only  that  such  third  person 
is  the  rightful  owner,  but  is  also  entitled  to  the  immediate  pos- 
session of  the  goods.    It  seems  to  us  that  common  justice  would 
require  that  such  burden  should  be  assumed  by  the  claimant,  who 
is  most  likely  to  have  the  means  of  meeting  it,  and  not  upon  the 
carrier,  who  cannot  be  supposed  to  know  anything  about  the  real 
ownership  of  the  goods  and  has  a  right  to  assume  that  the  person 
from  whom  he  received  possession  of  the  goods  was  such  right- 
ful owner;  possession  of  personal  property  being  evidence  of 
title."      Viewing  the  question  from  a  practical  standpoint,  hav- 
ing in  mind  the  manner  in  which  railroad  business  is  transacted 
and  the  necessity  for  method  and  system,  which  must  obtain,  we 
are  deeply  impressed  with  the  reasoning  of  said  court.    We  are 
unable  to  perceive  ciny  principle  of  law  applicable  to  common 
carriers  that  would  justify  a  recovery  upon  the  facts  of  this  case. 
Such  a    carrier,  as  a  public  service    corporation,   must    receive, 
transport,  and  deliver  freight  with  safety,  promptness,  and  dis- 
patch.    When  a  person  in  the  possession  of  personal  property 
presents  the  same  to  such  transportation  company  for  shipment, 
upon  the  terms  common  to  the  public,  such  carrier,  in  the  ab- 
sence of  actual  knowledge,  or  of  facts  that  should  readily  lead  to 
actual  knowledge,  to  the  contrary,  may  assume  that  the  would-be 
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shipper  is  rightfully  in  possession  of  said  property  and  authorized 
to  enter  into  a  legal  contract  for  its  transportation.  Not  only 
may  such  carrier  presume  this  to  be  the  case,  but  it  is  legally 
bound  so  to  do  and  to  receive  such  property  for  shipment.  Hav- 
ing so  accepted  and  forwarded  said  property,  it  becomes  its  duty 
to  fulfill  the  contract  of  shipment  made  with  the  consignor.  To 
deliberately  violate  that  obligation  at  the  request  or  demand  of  a 
third  party  would  be  to  incur  the  risk  of  damages  for  its  breach 
— a  hazard  which  the  law  does  not  require  the  carrier  to  assume. 
If,  under  such  circumstances  as  are  here  presented,  the  trans- 
portation company  was  compelled  to  withhold  the  delivery  of 
property  until  the  rights  of  conflicting  claimants  could  be  adju- 
dicated by  it,  a  serious  and  unnecessary  embarrassment  to  the 
business  would  be  entailed,  without  adequate  corresponding  ad- 
vantages. 

Suppose,  in  the  case  at  bar,  the  railway  company  had  withheld 
the  horses  and  undertaken  a  hearing  upon  the  issue  of  fraud 
suggested  and  upon  the  question  of  who  was  entitled  to  the  de- 
livery, would  its  decision  have  been  binding  upon  the  shipper  or 
consignee?  Assuredly  not.  He  could  have  gone  into  court  if 
the  horses  were  not  delivered  to  him,  and  in  such  an  action  the 
"adjudication"  by  the  company  would  constitute  no  defense  or 
protection.  The  nature  of  the  duties  of  a  common  carrier  are 
inconsistent  with  the  idea  that  it  must,  at  its  peril,  assume  the 
role  of  arbiter  of  title  as  between  consignors,  or  consignees,  and 
third  parties  who  may  interpose  demands  for  property  in  transitu. 
If  respondent's  contention  were  the  law,  no  one  would  be  able  to 
compel  a  railway  company  to  accept  freight  until  he  had  made 
conclusive  proof  of  ownership  or  right  or  possession.  If  actual 
possession  and  apparent  ownership  of  an  intending  shipper,  in 
the  absence  of  actual  knowledge  by  the  carrier  of  such  consign- 
or's want  of  right  in  the  property,  is  sufficient  to  compel  the  com- 
pany to  accept  personal  property  for  transportation,  it  would 
seem  that  every  consideration  of  fairness  and  public  policy  would 
allow  such  possession  and  apparent  ownership  to  justify  the  car- 
rier in  completing  the  contract  of  transportation  and  deliver)'. 
The  duties  and  obligations  of  a  common  carrier  to  the  public, 
constitute  an  element  and  consideration  not  involved  when  the 
bailee  is  not  a  public  service  corporation.  Where  the  bailee  is  a 
private  person  or  corporation,  upon  whom  no  public  or  quasi 
public  service  or  obligation  is  imposed,  any  controversy  regard- 
ing the  ownership,  management,  or  possession  of  a  given  bail- 
ment is  ordinarily  a  matter  in  which  the  public  has  no  interest. 
But  the  manner  in  which  a  railway  company  transacts  its  trans- 
portation business  is  a  matter  of  concern  to  the  public,  and  its 
dealing  with  any  given  shipment  is  controlled,  not  merely  by 
considerations  affecting  itself  and  the  particular  persons  owning* 
or  claiming  an  interest  in,  said  property,  but  regard  must  also  be 
had  to  such  methods  and  systems  as  the  requirements  of  the  pub- 
lic impose.    It  being  concededly  the  duty  of  the  common  carrier 
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to  receive  and  safely  and  promptly  transport  property  tendered 
for  shipment,  it  would  seem  evident  that  such  duty  could  be  ob- 
viated, by  a  stranger  to  the  shipment  contract,  only,  if  at  all, 
under  extraordinary  conditions,  and  for  very  urgent  reasons. 
This  obligation  is  somewhat  akin  to  that  imposed  upon  certain 
public  officers.  For  instance,  the  county  auditor  is  required  to 
file  and  record  any  deed  of  conveyance  executed  in  due  form 
when  the  proper  fee  is  paid.  Suppose  a  deed  in  regular  form 
were  by  some  person  presented  for  record,  and  the  fee  paid,  but 
before  the  actual  filing,  indexing,  or  recording,  another  person 
should  appear  and  inform  the  county  auditor  that  the  deed  had 
been  obtained  fraudulently  and  demand  that  it  be  not  filed,  in- 
dexed, or  recorded,  would  the  auditor  be  justified  in  complying 
with  said  demand?  Suppose  the  auditor  did  not  comply  with 
said  demand,  but  filed,  indexed,  and  recorded  said  deed  in  the 
usual  manner,  and  it  was  subsequently  established  that  said  deed 
was  obtained  fraudulently,  would  the  auditor  be  liable  for  dam- 
ag^es  occasioned  by  the  filing,  indexing,  and  recording  of  said 
deed  after  being  told  of  the  facts  and  requested  not  to  so  do? 
We  think  not.  The  auditor  would  not  be  the  tribunal  charged 
with  the  duty  of  determining  such  questions  concerning  deeds 
tendered  in  the  usual  manner  for  record.  He  could  properly 
assert  that  the  law  neither  invested  him  with  that  power  nor  bur- 
dened him  with  that  obligation.  So  with  a  earner.  The  fran- 
chise which  it  has  from  the  government  accords  it  those  powers, 
and  imposes  those  obligations  that  are  necessary  to,  and  compat- 
ible with,  the  paramount  purpose  of  its  existence — the  transpor- 
tation of  persons  and  property  with  safety  and  dispatch.  But  the 
determination  of  property  rights  and  controversies,  at  the  in- 
stance of  persons  not  parties  to  its  contracts  and  dealings,  is  a 
function  which  is  not  intrusted  to,  nor  imposed  upon,  such  cor- 
porations, but  is  reserved  to  the  courts. 

In  this  case  the  respondent  had  ample  time  to  apply  to  the 
courts  for  appropriate  relief.  Had  the  company,  when  the  de- 
mand was  first  made,  voluntarily  delivered  the  property  to  the 
consignor  or  consignee,  without  respondent  being  given  any  op- 
portunity to  begin  legal  proceedings,  it  is  possible  a  diflferent 
view  might  be  entertained,  although  as  to  this  we  expressly 
decline  to"  venture  an  opinion,  but,  in  the  light  of  the  suggestions 
made  in  the  telegrams  by  appellant  to  respondent,  relative  to 
taking  legal  proceedings,  and  the  ample  time  afforded  for  so 
doing,  we  can  find  no  ground  upon  which  to  base  liability. 

The  judgment  of  the  honorable  superior  court  is  reversed,  and 
the  case  remanded,  with  instructions  to  dismiss  the  action. 

Mount,  C.  J.,  and  Hadi^ey,  Crow^  and  Rudkin^  JJ.,  concur. 

Dunbar^  J.,  not  sitting. 

FuLLERTON,  J.    I  concur  in  the  result. 
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(Supreme  Court  of  Texas,  Feb.  27,  1907.) 
[100  S.  W.  Rep.  146.] 

Taxation — Railroads — Gross  Earnings  Tax — Elquality — Effect  of 
Nonapplicability  to  Federal  Corporation  Statutes — Partial  Invalidity 
— Effect.* — The  statute  imposing  on  railroads  managing  a  line  of 
railroad  in  the  state  for  the  transportation  of  passengers,  freight,  and 
baggage  an  annual  tax  on  their  gross  receipts,  though  not  applicable 
to  a  railroad  incorporated  under  act  of  Congress,  is  applicable  to 
other  railroads  doing  business  in  the  state,  and  the  purpose  of  the 
Legfislature  to  raise  revenue  by  taxing  the  occupation  of  operating 
railroads  in  the  state  will  not  be  defeated  because  it  cannot  be  applied 
to  the  one  railroad. 

Same — ^Taxes  on  Corporate  Privileges — ^Validity.* — ^The  occupation 
tax  on  railroads,  imposed  by  the  statute  imposing  on  railroads  doing 
business  in  the  state  a  tax  on  their  gross  receipts,  is  not  in  conflict 
with  Const.,  art.  8,  §  2,  requiring  occupation  taxes  to  be  uniform 
on  the  same  class  of  subjects,  though  the  statute  cannot  impose  a 
tax  on  a  railroad  incorporated  under  the  act  of  Congress  and  doing 
business  in  the  state. 

Same. — The  statute  imposing  a  tax  on  the  gross  receipts  of  rail- 
roads, provides  that  the  tax  shall  not  be  levied  on  a  railroad  which 
shall  have  paid  the  tax  on  its  intangible  assets,  as  provided  for  by 
Acts  Reg.  Sess.  29th  Leg.,  p.  356,  c.  146,  providing  for  the  taxation 
of  the  intangible  assets  of  railroads.  The  former  act  was  in  force 
during  1905,  while  the  latter  act  applied  to  taxation  for  1906,  and 
succeeding  years.  Held,  that  the  validity  of  a  gross  earnings  tax 
for  1905  was  controlled  by  the  former  statute,  and  the  question  as 
to  the  operation  of  the  two  statutes  on  any  tax  that* might  be  assessed 
after  1905  was  not  involved. 

Statutes — ^Title — Sufficiency. — The  title  of  an  act,  entitled  an  act 
imposing  a  tax  on  railroads  operating  any  line  of  road  in  the  state 
for  the  transportation  of  passengers,  freight,  and  baggage  equal  to 
1  per  cent,  of  their  gross  receipts,  is  sufficiently  broad  to  include  a 
provision  imposing  a  gross  earning  tax  on  all  corporations  operating 
any  line  of  railroad  in  the  state,  and  to  embrace  a  corporation  own- 
ing a  line  within  and  one  without  the  state. 

Taxation — Railroads — Amount  of  Tax — Gross  Receipts. — The  stat- 
ute imposing  on  railroads  a  tax  on  their  gross  receipts  imposes  a 
tax  on  the  gross  receipts  of  railroads  derived  from  whatever  source. 

Error  from  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Action  by  the  state  against  the  Missouri,  Kansas  &  Texas 

♦For  the  authorities  in  this  series  on  the  subject  of  uniformity  of 
taxation,  see  foot-notes  appended  to  Cumberland  T.  &  T.  Co.  v. 
Hopkins  (Ky.),  18  R.  R.  R.  673,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  673. 
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Railway  Company  of  Texas.  There  was  a  judgment  of  the  Court 
of  Civil  Appeals  granting  insufficient  relief  rendered  on  appeal 
from,  a  judgment  of  the  district  court,  and  the  state  brings  error. 
Reversed  and  rendered. 

R.  V.  Davidson,  Atty.  Gen.,  and  Wm,  B.  Hawkins,  Asst.  Atty. 
Gen.,  for  the  state. 

r.  5*.  Miller,  N.  A.  Stedman,  and  A.  H,  McKnight,  for  defend- 
ant in  error. 

Williams,  J.  This  action  is  like  that  of  State  v,  Galveston, 
Harrisburg  &  San  Antonio  Railway  Company,  16  Tex.  Ct.  Rep. 
909,  97  S.  W.  71.  All  of  the  questions,  with  a  few  exceptions, 
were  decided  in  the  opinion  referred  to.  But  since  we  have  held 
(State  V.  Texas  &  Pacific  Ry.  Co.,  17  Tex.  Ct.  Rep.  328,  98  S. 
W.  834)  that  the  Texas  &  Pacific  Railway  Company  is  not  sub- 
ject to  the  tax  imposed  by  the  act  of  the  Legislature  passed  upon 
in  the  first  case,  it  is  now  claimed  that  the  statute  should  be  held  to 
be  unconstitutional  in  toto,  upon  the  consideration  that  the  Leg- 
islature would  not  have  imposed  the  tax  upon  tfie  other  companies 
had  it  foreseen  that  the  act  would  be  held  to  be  unconstitutional 
in  its  operation  upon  the  exempted  company.  But  we  have  not 
held  that  the  law  is  unconstitutional  in  any  of  its  parts.  We  have 
simply  held  that  the  occupation  of  the  Texas  &  Pacific  Railway 
Company  is  beyond  the  taxing  power  of  the  state,  and  that  the 
law  in  question  does  not  apply  to  it.  That  this  is  the  extent  of 
our  decision  plainly  appears  from  the  fundamental  principle  un- 
derlying all  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  followed  by  us  in  the  case  of  the  Texas  &  Pacific  Railway. 
That  principle  was  stated  by  Cbief  Justice  Marshall  in  McCul- 
loch  V.  Maryland,  4  Wheat.  316,  4  L.  Ed.  579,  and  restated  by 
him  in  Weston  v.  City  Council  of  Charleston,  2  Pet.  449,  7  L. 
Ed.  481,  to  be  "that  all  subjects  over  which  the  sovereign  power 
of  a  state  extends  are  objects  of  taxation ;  but  those  over  which 
it  does  not  extend  are,  upon  soundest  principles,  exempt  from 
taxation.  The  sovereignty  of  a  state  extends  to  everything 
which  exists  by  its  own  authority,  or  is  introduced  by  its  per- 
mission ;  but  not  to  those  means  which  are  employed  by  Congress 
to  carry  into  execution  powers  conferred  on  that  body  by  the 
people  of  the  United  States."  This  has  been  quoted  and  applied 
by  the  Supreme  Court  in  subsequent  decisions  as  their  basic 
principle.  By  it  those  agencies  of  government  to  which  it  applies 
are  placed  as  far  beyond  the  power  of  the  state  to  reach  them  by 
taxation  as  are  persons  and  property  beyond  its  territorial  limits. 
It  follows  that  a  law  which  taxes  occupations  or  things  named  as 
a  class  does  not  affect  those,  otherwise  falling  within  the  lan- 
,  guage  used,  which  are  exempted  from  the  operation  of  the  law. 
Is  the  entire  system  of  taxation  to  fail  merely  because  sohie  ob- 
jects are  found  to  be  exempted?  If  so,  all  general  taxing  laws 
and  many  others  would  be  in  danger.  In  our  opinion  the  doc- 
trine urged  has  no  application  to  the  case.    The  conclusion  can- 
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not  be  maintained  that  the  Legislature  would  have  taxed  none 
of  the  railroads  because  one  of  them  was  not  within  the  scope  of 
its  power  of  taxation.  In  all  such  laws  it  is  contemplated  that 
some  things  may  be  exempted  by  other  provisions,  constitutional 
or  legislative,  from  their  operation,  and  the  general  language 
describing  those  things  that  are  to  be  taxed  is  to  be  taken  as  not 
applying  to  such  as  are  so  exempted.  The  case  is  not  one  in 
which  an  essential  part  of  a  statute  is  found  to  conflict  with  the 
Constitution,  but  one  in  which  the  statute  does  not  extend  to 
that  which,  by  other  principles,  is  put  beyond  its  scope ;  and,  as 
we  have  before  said,  the  Legislature  must  be  supposed  to  have 
passed  the  law  intending  that  it  should  affect  only  those  occupa- 
tions the  taxing  of  which  lay  within  its  power.  A  different  view 
would  deprive  the  Legislature  of  the  power  to  employ  general 
and  comprehensive  language  in  describing  the  oDjects  to  be 
taxed,  or  else  necessitate  the  making  of  accurate  and  express 
exceptions  of  all  those,  which,  by  constitutional  provisions,  arc 
removed  from  the  scope  of  such  legislation.  If  this  statute  had, 
in  terms,  included  the  Texas  &  Pacific  Railway  Company  under 
our  former  decision,  it  would  be  inconsistent  with  the  Constitu- 
tion of  the  United  States  to  the  extent  of  such  inclusion,  but 
there  would  be  no  such  conflict  affecting  the  tax  Imposed  upon 
other  companies.  Of  this  kind  of  statutes  Judge  Cooley  says: 
"A  legislative  act  may  be  entirely  valid  as  to  some  classes  of 
cases,  and  clearly  void  as  to  others."  After  givmg  illustrations 
he  proceeds:  "In  any  such  case  the  unconstitutional  law  must 
operate  as  far  as  it  can,  and  it  will  not  be  held  invalid  on  the 
objection  of  a  party  whose  interests  are  not  affected  by  it  in  a 
manner  which  the  Constitution  'forbids.  If  there  are  any  except 
tions  to  the  rule,  they  must  be  of  cases  only  where  it  is  evident, 
from  a  contemplation  of  the  statute  and  of  the  purpose  to  be 
accomplished  by  it,  that  it  would  not  have  been  passed  at  all, 
except  as  an  entirety,  and  that  the  general  purpose  of  the  Legis- 
lature will  be  defeated  if  it  shall  be  held  valid  as  to  some  cases 
and  void  as  to  others."  Certainly  it  cannot  be  said  to  be  evi- 
dent that  the  purpose  of  the  Legislature  to  raise  revenue  by  tax- 
ing the  occupation  of  operating  railroads  in  this  state  will  be 
defeated  by  enforcing  this  statute  against  all  but  one  which  it 
cannot  affect.  But  the  true  view  of  the  case  is  that  it  is  not  to 
be  presumed  that  the  Legislature  intended  such  a  law  to  apply 
to  persons  or  occupations  not  subject  to  its  power.  Fordyce  & 
Sweenson  v.  Du  Bose,  87  Tex.  78,  26  S.  W.  1050. 

In  the  brief  of  the  defendant  in  error  in  the  Court  of  Civil 
Appeals  it  was  urged  that  the  immunity  of  the  Texas  &  Pacific 
Company  rendered  the  tax  in  question  unequal  in  its  application 
to  the  other  companies  so  as  to  bring  the  statute  in  conflict  with 
section  2  of  article  8  of  the  Constitution  of  this  state,  providing 
that  "all  occupation  taxes  shall  be  equal  and  uniform  upon  the 
same  class  of  subjects  within  the  limits  of  the  authority  levying 
the  tax,"  etc.    The  objection  was  not  insisted  upon  in  the  oral 
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argument,  because,  we  presume,  it  is  plainly  met  by  the  language 
quoted.  The  Texas  &  Pacific  Company,  if  our  former  decision 
is  correct,  does  not  belong  to  a  class  within  the  authority  of  the 
Legislature  for  the  purpose  of  imposing  an  occupation  tax. 

A  further  objection  to  the  statute  on  which  the  case  depends 
is  based  upon  section  7  of  it  and  upon  section  12  of  another  act 
passed  at  the  same  session  of  the  Legislature  concerning  the 
taxation  of  intangible  property.  Acts  Reg.  Sess.  29th  Leg.  p. 
338,  c.  141,  and  page  356,  c.  146.  The  act  controlling  this  case, 
after  it  took  effect,  was  unquestionably  in  force  during  the  year 
1905,  for  which  the  tax  here  involved  was  imposed.  The  other 
law  by  its  terms  applies  only  to  taxation  for  1906  and  succeeding 
years,  and  the  question  as  to  the  operation  of  the  two  sections 
upon  any  tax  that  might  be  assessed  after  1905  is  not  involved. 
The  tax  for  that  year  is  controlled  entirely  by  the  law  under 
which  recovery  is  sought  in  this  case. 

It  is  also  contended  that  the  title  of  the  act  here  attacked  does 
not  embrace  railroad  companies  situated  as  was  the  defendant 
in  error,  which  owned  a  line  within  and  one  without  the  state. 
The  title  is  as  follows :  "An  act  imposing  a  tax  upon  railroad 
corporations,  the  receivers  thereof,  and  other  persons,  firms,  and 
associations  of  persons,  owning,  operating,  managing  or  con- 
trolling any  line  of  railroad  in  this  State,  for  the  transportation 
of  passengers,  freight  and  baggage,  or  either,  equal  to  one  per 
cent,  of  their  gross  receipts,  and  providing  for  the  collection  and 
payment  thereof,  and  repealing  the  existing  tax  on  the  gross 
passenger  earnings  of  railroads."  This  applies  to  all  corpora- 
tions, etc.,  owning,  etc.,  "any  line  of  railroad  in  this  state,"  to 
those  which  do  as  well  as  to  those  which  do  not  own  lines  without 
the  state.  The  purpose  is  to  tax  only  the  occupation  of  carry- 
ing on  the  business  connected  with  the  line  in  the  state,  since  the 
other  was  beyond  the  control  of  the  Legislature.  The  provisions 
in  the  body  of  the  act  for  ascertaining  the  proportion  of  the  gross 
receipts  attributable  to  the  line  within  the  state  are  made  for  the 
purpose  of  and  as  incidental  to  the  determination  of  the  amount 
of  the  tax  to  be  imposed  for  the  occupation  pursued  in  connec- 
tion with  that  Hne.  The  subject  taxed  is  at  last  a  railroad  cor- 
poration owning  a  railroad  in  this  state  and  within  the  terms  of 
the  title  of  the  act.  The  state  has  presented  the  same  objections 
to  the  judgments  of  the  Court  of  Civil  Appeals  and  of  the  dis- 
trict court  that  were  passed  upon  in  the  case  of  State  v,  Galves- 
ton, Harrisburg  &  San  Antonio  R.  R.  Co.,  supra,  and  we  make 
the  same  disposition  of  them.  In  its  report  made  to  the  Comp- 
troller in  accordance  with  the  provisions  of  the  act  the  defend- 
ant in  error  stated  "the  gross  receipts  of  said  line  from  all  sources 
whatsoever  for  the  year  ending  June  30,  1905,"  to  be  $7,916,- 
785.92.  In  an  exhibit  attached  to  its  answer  in  this  case,  which 
is  verified  by  the  evidence,  it  shows  that  there  are  included  in 
this  total  items  stated  as  follows :  "Car  service,  $25,659.37 ;  rents, 
$4,903.62;  other  sources,  $97,990.65."     This  is  all  that  appears 
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as  to  the  nature  of  the  sources  from  which  these  sums  were  de- 
rived, but  from  the  fact  of  their  inclusion  in  the  report  to  the 
Comptroller  as  well  as  from  the  language  of  that  report  it  must 
be  assumed  that  they  came  from  the  carrying  on  of  the  business 
of  the  railroad  company  as  owner  of  the  lines  of  road  mentioned, 
which  is  the  occupation  taxed.  That  occupation  as  a  whole,  and 
not  the  parts  which  compose  it,  is  the  subject  to  which  the  law 
applies.  While  it  may  be  true,  as  held  by  the  district  judge,  that 
returns  from  other  business,  or  from  property  not  used  in  pur- 
suing this  occupation  would  not  fall  within  the  scope  of  the  stat- 
ute, all  of  the  receipts  from  the  specified  occupation,  coming 
from  whatever  source  they  may,  are  by  the  express  provision  of 
the  statute  to  be  included.  As  we  have  heretofore  decided,  it  was 
error  to  hold  that  only  the  receipts  for  transportation  of  passen- 
gers, freight,  and  baggage  are  to  be  taken  into  account."  The  con- 
clusion deducible  from  the  statements  referred  to  is  that  the 
items  mentioned  are  properly  to  be  included  in  the  total  upon 
which  the  tax  is  to  be  assessed.  The  total  length  of  defendant 
in  error's  lines  in  and  out  of  Texas  is  1,318.38  miles,  of  which 
those  'in  Texas  are  1,299.09  miles  in  length.  The  state  is  there- 
fore entitled  to  judgment  for  169-365  of  1299.09-1318.38  of 
1  per  cent,  of  $7,916,785.92. 

The  judgment  of  the  Court  of  Civil  Appeals  will  therefore  be 
reversed,  and  the  judgment  will  be  here  rendered,  which  should 
have  been  rendered  by  the  district  court,  in  favor  of  the  state  for 
$36,119.47,  with  interest. 

Reversed  and  rendered. 


State  v,  Texas  &  P.  Ry.  Co. 

,.  r'  (Supreme  Court  of  Texas,  Jan.  2,  1907.) 

[98  S.  W.   Rep.  834.] 
Taxation — Railroads — ^Earnings.* — Sess.  Laws' 1905,  p.  336,  c.  141. 


imposing  a  tax  on  the  sttoss  recwpts  of  railroads,  is  not  enforceable 
against  the  Texas  &  Pacific  Railway  Company,  incorporated  under 
an  act  of  Congress  for  the  purpose  of  carrying  on  a  railroad  business 
in  the  state  of  Texas;  and  this,  notwithstanding  the  acceptance  of 
the  act  of  the  Legislature  of  Texas  of  May  2,  1873,  which,  in  grant- 
ing certain  rights  and  privileges  to  the  railroad,  provided  that  it 
should  be  subject  to  such  general  laws  as  might  be  applicable  to 
other  railroads,  and  that  all  the  property  of  the  corporation  should 
be  subject  to  taxation,  and  notwithstanding  that  the  railroad  pos- 
sesses certain  franchises  from  the  state. 

Error  from  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District.  

♦See  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co,  v.  Town  of 
Suffolk  (Va.),  14  R.  R.  R.  440.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  440. 
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Action  by  the  state  against  the  Texas  &  Pacific  Railway  Com- 
pany. A  judgment  in  favor  of  the  state  was  reversed  by  the 
Court  of  Civil  Appeals  (93  S.  W.  469),  and  the  state  now  brings 
error.     Affirmed. 

R.  V,  Davidson,  Atty,  Gen.,  and  Wm,  B.  Hawkins,  Asst,  Atty. 
Gen.,  for  the  State. 

r.  /.  Freeman  and  N.  A.  Stedman,  for  defendant  in  error. 

Williams^  J.  This  action  is  of  the  same  nature  as  that  of 
State  V.  Galveston,  Harrisburg  &  San  Antonio  Railroad  Company 
(recently  passed  upon  by  this  court)  97  S.  W.  71,  16  Tex.  Ct. 
Rep.  909.  There  is  in  this  case  one  question  which  was  not  in 
the  former  one.  Besides  its  other  defenses,  the  defendant  in 
error  asserts  that  it  is  exempted  from  the  tax  imposed  by  the 
statute  of  1905,  construed  in  the  former  case,  by  the  fact  that 
it  is  a  federal  agency  incorporated  by  virtue  of  an  act  of  the 
Congress  of  the  United  States,  and  derives  its  franchises  to  be  a 
corporation  and  to  own  and  operate  its  road  through  the  state 
of  Texas  from  that  source,  and  not  from  the  state,  invoking  the 
doctrine  that  the  operations  of  agencies  established  by  the  United 
States  government  for  the  accomplishment  of  its  legitimate  pur- 
poses are  not  taxable  by  the  states.  The  legislation  on  which  the 
various  propositions  of  the  state  and  the  railroad  company  depend 
is  stated  in  Texas  &  Pacific  Railway  Company  v.  Gay,  86  Tex.  578, 
26  S.  W.  599,  25  L.  R.  A.  52,  and  in  the  Pacific  Railway  Removal 
Cases,  115  U.  S.  2,  5  Sup.  Ct.  1113,  29  L.  Ed.  319,  and  need  not 
be  restated  here. 

We  regard  this  question  as  entirely  settled,  and  the  discussion 
of  all  of  the  propositions  involved  in  it  as  foreclosed,  by  the  de- 
cisions of  the  Supreme  Court  of  the  United  States,  which,  in 
such  matters,  are  binding  on  this  court.  That  Congress  is 
authorized,  for  the  necessary  and  proper  execution  of  the  powers 
granted  to  the  federal  government,  to  create  corporations  and 
empower  them  to  carry  on  their  operations  in  the  states,  that 
such  corporations  are  to  be  regarded  as  instrumentalities  of  the 
United  States,  and  that  the  right  to  conduct  their  authorized 
businesses  is  beyond  the  power  of  the  States  in  which  they  oper- 
ate, "by  taxation  or  otherwise,  to  retard,  impede,  burden,  or  in 
anv  manner  control,"  are  propositions  which  were  laid  down  in 
the  case  of  McCulloch  v.  Maryland,  4  Wheat.  (U.  S.)  316,  4  L. 
Ed.  579,  reaffirmed  in  Osborne  v.  Bank,  9  Wheat.  (U.  S.)  738, 
6  L.  Ed.  204,  and  followed  and  enforced  in  many  later  cases. 
By  these  later  decisions  it  has  also  been  settled  that  corporations 
chartered  by  Congress,  with  power  to  construct,  own,  and  operate 
railroads  through  the  states  as  military  and  post  roads;  are  such 
agencies,  and  are  protected  in  the  same  way  as  other  governmen- 
tal agencies  from  interference  with  their  operations  by  state  leg- 
islation, and  that  the  transcontinental  roads,  built  under  the 
authority  and  with  the  aid  of  Congress,  and  known  as  the  several 
"Pacific  Systems,"  including  the  Texas  &  Pacific  Railroad,  are 


628       Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

state  V.  Texas  &  P.  Ry.  Co 

of  that  character.  And  it  is  the  fully  established  doctrine  of  the 
Supreme  Court  of  the  United  States  that  the  operations  of  those 
roads,  as  distinguished  from  their  property,  within  the  states, 
are  exempt  from  taxation,  by  the  States.  Pacific  Removal  Cases, 
115  U.  S.  2,  5  Sup.  Ct.  1113,  29  L.  Ed.  319;  United  States  v. 
Union  Pacific  Ry.  Co.,  91  U.  S.  72,  23  L.  Ed.  224 ;  California  v. 
Central  Pacific  Ry.  Co.,  127  U.  S.  1,  8  Sup.  Ct.  1073,  32  L. 
Ed.  150. 

In  the  opinion  in  the  case  of  The  State  v.  Galveston,  Harris- 
burg  &  San  Antonio  Railway  Company,  97  S.  W.  71,  16  Tex. 
Ct.  Rep.  909,  this  court  defined  the  tax  imposed  by  the  statute 
under  consideration  as  being,  not  a  tax  upon  property  of  any 
description,  but  an  occupation  tax,  upon  the  exercise  by  railroad 
companies  of  their  franchises  to  operate  their  roads  in  this  state. 
At  pages  915,  916  of  16  Tex.  Ct.  Rep.,  page  77  of  97  S.  W., 
Mr.  Justice  Brown,  speaking  for  this  court,  says:  "Since  a  cor- 
poration can  carry  on  no  business  except  that  for  which  it  holds 
a  franchise  from  the  state,  it  follows  that  any  tax  levied  upon  a 
corporation  in  this  state  for  exercising  the  privilege  of  carrying 
on  its  business  must  be  classed  as  an  occupation  tax  under  our 
Constitution,  and  in  all  tests  of  the  validity  of  such  a  tax,  those 
provisions  of  the  Constitution  which  apply  to  occupation  taxes 
must  be  the  standard."  That  which  is  taxed,  therefore,  is  the 
carrying  on  of  the  railroad  business  in  the  state ;  in  other  words, 
the  operation  of  the  railroad  companies  under  their  charters. 
The  statement  in  the  quotation  that  a  corporation  can  carr\'  on 
no  business  except  that  for  which  it  holds  a  franchise  from  the 
state  is  true  of  those  corporations  to  which  alone  it  had  ref- 
erence, viz.,  those  which  derived  thAr  franchises  from  the  state; 
but  this  cannot,  consistently  with  the  decisions  of  the  Supreme 
Court  of  the  United  States,  be  affirmed  of  railroad  corporations 
receiving  from  Congress  franchises  to  construct,  own,  and  oper- 
ate roads  within  the  states,  as  agencies  to  effectuate  governmental 
purposes.  These  derive  their  authority  to  pursue  the  occupation 
of  railroading  from  the  federal  government,  and  cannot,  without 
the  consent  of  Congress,  be  prevented  from  or  hindered  in 
engaging  in  that  occupation  by  state  legislation  of  any  character. 
Such  is  the  doctrine  laid  down  by  the  court  whose  decisions 
upon  such  questions  are  conclusive  upon  us. 

It  is  said  that  the  purpose  of  the  law  was  only  to  tax  the  oc* 
cupation  of  doing  a  railroad  business  wholly  within  the  state,  and 
that  is  true;  but  it  does  not  meet  the  difficulty.  The  doctrine  we 
are  considering  does  not  at  all  depend  upon  the  distinction  be- 
tween intrastate  and  interstate  commerce.  It  affirms  the  para- 
mount authority  of  the  federal  government  to  maintain  railroads 
as  its  agencies  within  the  states,  and  to  empower  them  to  carry 
on  their  operations  by  the  authority  of  Congress  alone.  This 
phase  of  the  doctrine  is  thoroughly  developed  in  Osborne  v.  Bank, 
supra.  It  would  be  useless  for  us  to  examine,  or  even  to  restate, 
the  reasoning  upon  which  the  doctrine  has  been  built  up.    It  is 
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too  firmly  established  to  be  questioned  in  the  state  courts.  When 
it  is  said  that  the  state  taxes  only  the  occupation  of  carrying  on 
the  business  in  the  state,  the  answer  is  that  thai  occupation  is 
authorized  by  the  laws  of  the  federal  government  and  cannot  be 
taxed  by  the  state. 

It  is  said  that  the  defendant  in  error  received  franchises  from 
the  state,  and  for  that  reason  should  be  amendable  to  taxation 
by  the  state.  In  this  respect  it  is  in  the  same  position  as  some 
of  the  other  Pacific  systems,  whose  liability  to  state  taxation 
has  been  considered  by  the  Supreme  Court  of  the  United  States 
in  some  of  the  cases  cited.  In  a  number  of  the  cases  it  has  been 
held  that  the  property  of  these  railroads  is  taxable  in  the  states 
where  it  is  situated,  while  neither  the  operations  of  the  roads  nor 
the  federal  franchises  under  which  they  are  operated  are  subject 
to  such  taxation.  In  California  v.  Central  Pacific  Railway,  127 
U.  S.  1,  8  Sup.  Ct.  1073,  32  L.  Ed.  ISO,  it  appeared  that  the  state 
of  California  had  undertaken  to  tax  all  of  the  franchises  of  the 
company,  state  and  federal,  as  property  blended  and  valued  to- 
gether, and  the  court  held  that  the  federal  franchises  could  not  be 
taxed,  even  as  property,  because  they  are  essential  to  the  opera- 
tions which  Congress  had  authorized  the  company  to  carry  on  in 
aid  of  the  government;  and  that,  as  these  franchises  were  so 
blended  in  the  assessment  with  other  property  of  the  railroad 
company  as  to  make  them  undistinguishable,  the  whole  assess- 
ment was  void.  The  subsequent  case  of  Central  Pacific  Railroad 
Co.  V.  California,  162  U.  S.  119,  16  Sup.  Ct.  766,  40  L.  Ed.  903, 
involved  the  validity  of  an  assessment  made  by  the  state  upon 
the  value,  as  property,  of  the  franchises  which  the  company  had 
received  from  the  state,  including  the  federal  franchises.  A 
majority  of  the  court  held  that  the  state  franchises  might  have 
a  property  value  of  their  own,  and  that  this  was  a  proper  sub- 
ject of  state  taxation.  But  the  court  again  unmistakably  recog- 
nized the  proposition  that  the  operations  of  the  company  could 
not  be  taxed,  because  it  was  authorized  to  carry  them  on  by  Con- 
gress, and  could  not  be  impeded  therein  by  the  state. 

The  distinction  between  that  case  and  this  is  plain.  There  the 
property  of  the  company,  other  than  its  federal  franchise,  was 
taxed.  As  property,  the  two  were  held  to  be  separable.  Here 
the  right  to  pursue  the  very  occupation  authorized  by  the  federal 
franchise  is  taxed.  That  occupation  is  one  and  indivisible.  It 
cannot  be  said  of  it  that  a  part  is  pursued  under  the  state  and  a 
part  under  the  federal  franchises,  for  all  of  it  is  authorized  and 
enjoined  by  the  federal  charter.  It  is  the  fact  that  the  federal 
charter  has  been  held  affirmatiyely  to  authorize  the  business  of 
the  corporation  and  to  override  any  law  of  the  state  imposing 
burdens  upon  the  carrying  on  of  such  business  that  gives  ex- 
emption from  state  taxation  of  the  occupations  so  authorized. 
Under  this  doctrine  the  occupation  is  pursued  under  a  right  and 
duty  derived,  not  from  the  state,  but  from  the  United  States, 
and,  if  the  state's  authority  were  withdrawn,  the  occupation  would 
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still  be  authorized  in  all  of  its  fullness  by  the  federal  charter. 
Whether  or  not  it  is  true  that  this  company  holds  and  enjoys 
franchises  from  the  state  which  have  a  value  of  their  own,  and 
which  may  therefore  be  taxed  as  property  upon  such  value,  is  a 
question  not  involved  in  this  case.  If  so  much  be  conceded,  it 
does  not  sustain  an  effort  to  tax  the  occupation  the  carrying  on 
of  which  is  authorized  and  enjoined  by  the  federal  government. 

Nor  can  the  acceptance  of  the  act  of  the  Legislature  of  Texas 
of  May  2,  1873,  which,  in  granting  certain  rights  and  privileges 
to  the  Texas  &  Pacific  Railway  Company  provided :  "And  said 
Texas  &  Pacific  Railway  Company  shall  be  subject  to  such  gen- 
eral laws,  as  may  be  enacted  by  the  Legislature  applicable  to 
other  railroads  constructed  within  this  state;  and  that  all  the 
property  of  the  said  corporations,  or  either  of  them,  now,  or 
hereafter  situated  in  this  state,  shall  be  hereafter  subject  to  tax- 
ation by  the  laws  of  this  state,"  be  held  to  subject  to  the  power 
of  taxation  oif  the  state  the  performance  of  the  duty  which  the 
company  has  assumed  to  the  general  government  to  construct 
and  operate  its  road  through  the  state.  This  statute  declares  its 
own  rule  as  to  the  power  of  taxation,  which  is  that  the  property- 
of  the  company  shall  be  subject  to  that  power ;  and  it  would  hardly 
comport  with  sound  principles  of  construction  to  make  the  more 
general  declaration  that  the  company  "shall  be  subject  to  such 
laws  as  may  be  enacted"  extend  the  operation  of  the  more 
specific  rule  as  to  taxation.  The  company  is  subject  to  the  police 
power  of  the  state,  and  its  property  here  situated  is  subject  to 
taxation  by  the  state,  and  this  is  all  the  statute,  upon  a  just  con- 
struction, can  be  held  to  mean.  This  makes  it  conform  to  the 
doctrine  laid  down  by  the  Supreme  Court  of  the  United  States 
upon  the  subject.  Reagan  v.  Mercantile  .Trust  Co.,  154  U.  S. 
417,  14  Sup.  Ct.  1062,  38  L.  Ed.  1030.  The  statement  in  the 
opinion  of  Mr.  Justice  Brewer  in  the  case  just  cited  that  this 
company  "is,  as  to  business  done  wholly  within  the  state,  sub- 
ject to  the  control  of  the  state  in  all  matters  of  taxation,  rates, 
and  other  police  regulations,"  plainly  appears,  from  his  preceding 
quotations  from  other  decisions,  to  have  reference,  in  the  matter 
of  taxation,  to  the  rulings  already  made  by  that  court,  dis- 
tinguishing between  taxation  of  the  property  of  such  agencies 
and  taxation  of  "the  right  of  the  company  to  exist  and  perform 
the  functions  for  which  it  was  brought  into  being." 

Attempts  of  the  states  to  levy  the  latter  kind  of  tax  have  proved 
futile  in  every  instance  in  which  they  have  been  passed  upon  by 
the  Supreme  Court.  The  immunity  is  thus  given  to  these  so- 
called  governmental  agencies,  not^as  a  private  right  of  their  own 
merely,  but  as  essential  to  the  security  of  the  rights  of  the  govern- 
ment and  the  discharge  of  the  duty  which  they  are  held  to  have 
assumed  towards  the  government,  which,  it  has  been  thought, 
would  be  unduly  obstructed  by  a  power  in  the  state§  to  impose 
taxes  upon  their  operations.  The  power  to  tax,  it  has  been  said, 
is  the  power  to  destroy,  and  the  existence  of  such  a  power  in  the 
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states  over  the  instrumentalities  of  the  United  States  has  always 
been  regarded  by  the  Supreme  Court  as  inconsistent  with  the 
power  of  the  federal  g^overnment  to  establish  such  agencies  and 
to  provide  for  and  enforce  the  efficient  discharge  of  their  duties 
to  it.  It  is  the  interest  of  the  government,  therefore,  that  con- 
trols, and  not  simply  that  of  the  agent.  If  the  right  were  recog- 
nized in  such  agencies  by  engagements  with  the  states  to  take 
on  or  throw  off  at  pleasure  the  immunity  deemed  so  essential  to 
their  efficiency,  the  great  arguments  by  which,  with  such  pains, 
the  doctrine  has  been  built  up,  would  dwindle  into  insignificance. 

If,  under  present  conditions,  there  appears  to  be  little  real 
foundation  for  the  assumption  that  railroads  such  as  this  one  are 
in  practice  governmental  agencies ;  if  there  is  little  difference  in 
fact  between  them  and  other  railroads  which  have  not  received 
charters,  nor  aid,  nor  protection  from  the  United  States  govern- 
ment, but  which  may,  and  perhaps  do,  render  to  the  government 
services  of  like  character  and  upon  like  terms  with  them ;  if  their 
immunity  •  from  state  taxation  operates  as  a  discrimination  be- 
tween them  and  other  roads ;  and,  finally,  if  the  protection  given 
to  them  by  the  fourteenth  amendment  to  the  Constitution  of 
the  United  States  against  discriminatory  state  legislation  de- 
tracts much  from  the  applicability  to  them  of  the  reasoning  upon 
which  Chief  Justice  Marshall  founded  the  doctrine  under  con- 
sideration— ^the  remedy,  if  there  be  one,  is  not  with  the  Legisla- 
tures or  the  judiciary  of  the  states,  nor  now,  perhaps,  with  the 
federal  judiciary,  but  with  the  Congress  of  the  United  States. 

We  conclude  that  the  judgment  of  the  Court  of  Civil  Appeals 
in  favor  of  the  defendant  in  error  is  correct,  although  based  upon 
reasoning  to  which  we  have  not  agreed ;  ind  it  will  not  therefore 
be  affirmed. 

Affirmed. 


Missouri,  K.  &  T.  Ry.  Co.  op  Tkxas  v.  Shannon  et  aL 

(Supreme  Court  of  Texas,  March  1,  1907.) 
flOO  S.  W.  Rep.  138.] 

Injunction — Restraining  State  Officers. — Courts  have  no  power  to 
enjoin  the  officers  of  a  state  from  takinijr  action  under  a  statute 
claimed  to  be  unconstitutional  and  prejudicial  to  complainant,  unless 
the  officers  are  about  to  do  some  act  which,  if  not  authorized  by  a 
valid  law,  is  an  unlawful  interference  with  his  rif^hts. 

Same. — Where  proposed  acts  of  officers  of  a  state,  pursuant  to  an 
unconstitutional  statute,  may  subject  one  to  a  multiplicity  of  suits, 
equity  may  enjoin  the  officers. 

Same. — Where  the  petition  in  a  suit  to  restrain  officers  of  a  state 
from  taking:  any  action  under  a  statute  relatinjjf  to  the  assessment  of 
intang:ible  assets  of  corporations  prays  that  they  be  enjoined  from 
takin;?  action  generally  under  the  statute,  and  the  officers  will,  unless 
enjoined,   proceed  to  value  the   property   referred  to  in  the   statute 
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for  the  present  and  for  subsequent  years,  equity  has  jurisdiction  to 
forbid  future  acts  by  the  officers,  provided  the  statute  is  unconstitu- 
tional. 

Constitutional  Law — Distribution  of  Powers  of  Government— Judi- 
cial Functions. — The  intangible  assets  act  (Act  April  17,  1905,  p.  351, 
c.  146),  which  makes  the  Secretary  of  State  and  the  Comptroller, 
required  by  Const,  art.  4,  §§  21,  23,  to  perform  prescribed  executive 
duties  and  such  others  as  may  be  prescribed  by  law,  members  of  a 
state  tax  board,  with  power  to  value  the  intangible  assets  of  rail- 
roads, and  for  the  distribution  of  the  values  for  local  taxation,  is 
not  void  as  vesting  in  them  judicial  power,  in  conflict  with  Const, 
art.  2,  §  1,  dividing  the  powers  of  government  into  the  legislative, 
executive,  and  judicial  departments,  as  the  word  "judicial,"  as  used 
in  the  section  and  in  article  5,  creating  the  judicial  department,  when 
strictly  construed,  means  courts  with  power  to  determine  causes 
between  parties  affecting  the  rights  of  persons  as  to  their  life,  liberty 
and  property. 

Taxation — Statutes — Validity. — The  intangible  assets  act  (Act  April 
17,  1905,  p.  351,  c.  146),  providing  for  the  taxation  of  the  intangible 
assets  of  railroads,  and  for  the  creation  of  a  state  tax  board  for  the 
valuation  of  such  assets,  and  for  the  distribution  of  such  values  for 
local  taxation,  is  not  in  conflict  with  Const.,  art.  8,  §§  8,  11,  14, 
providing  for  the  assessment  of  railroad  property  in  the  counties 
where  the  same  is  situated,  and  for  the  election  of  a  county  assessor, 
especially  in  view  of  section  17,  providing  that  the  specification  of 
the  objects  of  taxation  shall  not  deprive  the  Legislature  of  the 
power  to  require  other  objects  to  be  taxed,  etc. 

Same. — Const,  art.  8,  §  14,  providing  for  the  election  of  an  assessor 
of  taxes  for  each  county,  does  not  deprive  the  Legislature  of  the 
power  to  devolve  the  duty  on  another  officer  to  assess  property  in 
some  special  case  where  the  county  assessors  are  unable  to  ascertain 
with  any  reasonable  degree  of  approximation  the  value  of  the  prop- 
erty to  be  assessed,  especially  in  view  of  section  1,  providing  that 
taxation  shall  be  equal  and  uniform,  in  proportion  to  the  value  of 
the  property  ascertained  as  provided  by  law. 

Constitutional  Law — Due  Process  of  Law. — The  intangible  assets 
act  (Act  April  17,  1905,  p.  351,  c.  146),  providing  for  the  taxation 
of  the  intangible  assets  of  railroads,  and  the  creation -of  a  state 
board  for  the  valuation  thereof,  and  authorizing  the  board  to  adopt 
the  aggregate  market  value  of  the  stocks  and  bonds  of  a  railroad 
as  the  test  of  true  cash  value  of  its  entire  property,  and  to  deduct 
the  assessed  value  of  the  physical  property  from  the  value  of  the 
entire  property,  to  arrive  at  the  value  of  the  intangible  assets,  does 
not  prescribe  an  artificial  and  arbitrary  rule,  and  is  not  in  conflict 
with  the  due  process  of  law  provisions  of  the  state  and  federal 
Constitutions. 

Taxation — Uniformity.* — The    method    prescribed    for   ascertaining 

♦See  foot-note  appended  to  State  v.  Nevada  Central  R.  Co.  (Nev.), 
18  R.  R.  R.  450,  41  Am.  &  Eng.  R.  Cas.,  N.  S,,  450;  foot-notes  ap- 
pended to  Cumberland  T.  &  T.  Co.  v.  Hopkins  (Ky.),  18  R.  R.  R- 
673,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  673. 
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the  value  of  the  intangible  assets  does  not  violate  Const.,  art.  8, 
S  1,  requiring  taxation  to  be  equal  and  uniform. 

Same. — The  intangible  assets  act  (Act  April  17,  1905,  p.  351,  c.  146), 
providing  for  the  taxation  of  the  intangible  assets  of  railroads,  and 
for  the  creation  of  a  state  tax  board  for  the  valuation  of  such  assets 
and  for  the  distribution  of  such  values  for  local  taxation,  is  not 
invalid,  because  expressly  excepting  from-  its  operation  sleeping, 
dining,  and  palace  car  companies,  on  the  ground  of  unlawfully  dis- 
cr'minating  against  the  railroads,  for,  if  the  exempted  companies 
have  intangible  assets,  the  same  may  be  reached  by  Rev.  St.,  art.  5076, 
as  amended  by  Gen.  Laws  1905,  p.  357,  c.  147. 

Same. — The  fact  that  county  assessors  of  counties  through  which  a 
railroad  line  is  operated  assess  property  at  less  than  its  true  value 
does  not  operate  to  make  the  taxes  imposed  pursuant  to  the  intan- 
gible assets  act  (Act  April  17,  1905,  p.  351,  c.  146),  providing  for  the 
taxation  of  the  intangible  assets  of  railroads,  and  for  the  creation 
of  a  state  tax  board  for  the  valuation  for  such  assets,  unequal. 

Statutes — Suspension — Constitutional  Law — Legislative  Powers — 
Delegation. — The  intangible  assets  a<#(Act  April  17,  1905,  p.  351,  c. 
146)  provides  for  the  taxation  of  the  intangible  assets  of  railroads, 
and  in  section  12  (page  356)  provides  that  on  the  taking  effect  of 
the  act,  and  on  compliance  with  its  provisions  by  the  railroads  af- 
fected, and  on  the  payment  of  the  taxes  imposed,  laws  imposing 
taxes  on  the  gross  receipts  of  railroads  shall  be  repealed.  At  the 
same  session  a  statute  imposing  a  tax  on  the  gross  incomes  of  rail- 
ways was  passed,  and  provided  that  the  same  should  not  be  collected 
from  railroads  paying  the  tax  on  its  intangible  assets.  Held,  that 
the  intangible  assets  act  is  not  in  conflict  with  Bill  of  Rights,  art.  1, 

5  28,  declaring  that  no  power  of  suspending  laws  shall  be  exercised 
except  by  the  Legislature;  the  purpose  of  the  Legislature  being  to 
provide  that  the  gross  earnings  taxes  should  cease  on  railroads  pay- 
ing the  taxes  on  their  intangible  assets. 

Error  from  Court  of  Civil  Appeals  of  Third  Supreme  Judicial 
District. 

Suit  by  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas  against  O.  K.  Shannon  and  others.  There  was  a  decree 
of  the  appellate  court  (97  S.  W.  527)  affirming  a  decree  in  favor 
of  defendants,  and  plaintiff  brings  error.    Affirmed. 

r.  5*.  MUler,  /.  W.  Terry,  N,  A.  Stedman,  E.  B,  Perkins, 
H.  M,  Garwood,  and  A.  H.  McKnight,  for  plaintiff  in  error. 

R.  V,  Davidson,  Atty,  Gen.,  I.  Lovehberg,  Jr.,  Asst  Atty.  Gen., 
and  Claude  Pollard,  Asst.  Atty.  Gen.,  for  defendants  in  error. 

Gaines,  C.  J.    This  suit  was  brought  by  the  Missouri,  Kansas 

6  Texas  Railway  Company  of  Texas  against  O.  K.  Shannon, 
Secretary  of  "the  State  of  Texas,  John  W.  Stephens,  Comptroller, 
an4  W.  R.  Davis,  tax  commissioner  of  the  state,  constituting  the 
state  tax  board,  to  enjoin  them  from  taking  any  action  under  the 
act  of  the  Twenty-Ninth  Legislature,  approved  April  17,  1905, 
commonly  known  as  the  "Intangible  Assets  Act."    A  temporary 
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restraining  order  was  applied  for  and  was  refused.  Upon  the 
hearing  an  exception  to  the  jurisdiction  of  the  court  was  over- 
ruled, but  a  demurrer  and  exceptions  to  the  merits  of  the  petition 
were  sustained,  and,  the  plaintiff  having  declined  to  amend,  the 
suit  was  dismissed.  Upon  appeal  to  the  Court  of  Civil  Appeals 
the  decree  was  affirmed.  The  complainant  has  applied  to  this 
court  for  a  writ  of  errcfr,  and  it  has  been  granted. 

In  the  Court  of  Civil  Appeals  the  defendants  filed  a  cross- 
assignment  of  error,  alleging  that  the  court  erred  in  overruling 
their  exception  to  the  jurisdiction  of  the  court  to  hear  and  de- 
termine the  case.  This  question  confronts  us  at  the  threshold  of 
the  case,  and  Ipgically  is  the  first  to  be  decided.  The  proposition 
of  defendants  in  error  in  support  of  their  cross-assignment  is 
"that  this  is  a  suit  against  the  state  of  Texas."  So  far  as  the 
question  thus  presented  is  affected,  we  are  unable  to  distinguish 
this  case  from  that  of  Fargo  v.  Hart^  193  U.  S.  490,  24  Sup.  Ct. 
498,  48  L.  Ed.  761.  In  that  case  the  suit  was  to  enjoin  the  Au- 
ditor of  the  state  of  Indiana  from  certifying  an  assessment  for  a 
certain  year  to  the  auditors  of  the  several  counties  of  the  state, 
on  the  ground,  as  stated  in  the  opinion,  that  the  assessments  will 
result  in  unconstitutional  interferences  with  commerce  among 
the  states,  and  is  also  contrary  to"  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States.  The  Supreme  Court  of  the 
United  States  held  that  the  suit  should  have  been  maintained  and 
the  relief  granted.  In  discussing  the  question  of  the  power  of 
the  court  to  grant  an  injunction  in  such  case,  Mr.  Justice  Holmes, 
speaking  for  the  court,  said :  "We  do  not  abate  at  all  from  the 
strictness  of  the  rule  that  in  general  an  injunction  will  not  be 
granted  against  the  collection  of  taxes.  State  Railroad  Tax 
Cases,  92  U.  S.  575,  23  L.  Ed.  663.  But  it  was  recognized  in  the 
passage  just  quoted  from  People's  National  Bank  v.  Marve,  191 
U.  S.  272,  24  Sup.  Ct.  68,  48  L.  Ed.  180,  that  under  the  present 
circumstances  a  resort  to  equity  may  be  proper.  The  course 
adopted  is  the  same  that  was  taken  without  criticism  from  the 
court  in  Adams  Express  Co.  v,  Ohio  State  Auditor,  165  U.  S. 
194,  17  Sup.  Ct.  305,  41  L.  Ed.  683.  It  avoids  the  necessity  of 
suits  against  the  officers  of  each  of  the  counties  ol  the  state, 
and  we  are  of  opinion  that  the  bill  may  be  maintained.  Union 
Pacific  Ry.  v.  Chevenne,  113  U.  S.  516,  5  Sup.  Ct.  601,  28  L. 
Ed.  1098';  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Ry.  v. 
Board  of  Public  Works,  172  U.  S.  32,  19  Sup.  Ct.  90,  43  L.  Ed. 
354."  193  U.  S.  503,  24  Sup.  Ct.  498,  48  L.  Ed.  761.  The 
quotation  referred  to  above  is  as  follows:  "  *If  there  was  no  right 
to  assess  the  particular  thing  at  all,  *  *  *  an  assessment 
under  such  circumstances  would  be  void,  and,  of  course,  no  pay- 
ment or  tender  of  any  amount  would  be  necessary  before  seeking 
an  injunction.'  People^s  National  Bank  v.  Marye,  191  U.  S. 
272,  281,  24  Sup.  Ct.  68,  48  L.  Ed.  180."  The  intimation  is  clear 
that  in  a  proper  case  of  the  character  of  that  referred  to  a  court 
has  power  to  enjoin  a  state  officer.    The  suit  of  Adams  Expre^^s 
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Co.  V,  Ohio  State  Auditor,  siipra,  was  brought  under  an  act  very 
similar  to  the  act  in  question  in  this  case,  as  was  that  of  Fargo  v. 
Hart,  supra.  The  principle,  as  we  understand  it,  is  that  the  courts 
have  no  power  to  enjoin  the  officer  of  a  state  from  taking  action 
under  a  statute  claimed  to  be  unconstitutional  and  deemed  to  be 
prejudicial  to  the  complainants,  unless,  the  officers  are  about  to 
do  some  act  which,  if  not  authorized  by  a  valid  law,  constitutes 
an  unlawful  interference  with  their  rights.  A  corollary  to  the 
proposition  seems  to  be  that,  if  the  proposed  acts  may  subject 
the  complainants  to  a  multiplicity  of  suits,  they  may  be  enjoined. 
The  present  case  is  clearly  distinguishable  from  that  of  Stephens 
V.  Texas  &  Pacific  Railway  Co.,  97  S.  W.  309,  16  Tex  Ct.  Rep. 
918.  In  that  case  the  tax,  which  was  a  state  tax  was  enforce- 
able only  by  a  suit  in  behalf  of  the  state ;  and  the  railroad  com- 
pany  had  a  plain,  adequate,  and  complete  remedy  at  law,  by 
showing  in  defense  of  the  suit  the  invalidity  of  the  tax  as  to  ij. 

It  .is  also  urged  in  behalf  of  the  defendants  in  error  that  the 
suit  should  proceed  no  further,  because  the  acts  which  were 
sought  to  be  enjoined  have  already  been  performed.  If  the  suit 
were  merely  to  restrain  action  as  to  the  assessment  for  the  year 
1906,  a  serious  question  would  be  here  presented;  but,  as  we 
understand  the  prayer  of  the  petition,  it  is  to  enjoin  action  gen- 
erally under  the  statute.  Unless  enjoined,  the  taxing  board  will 
doubtless  proceed  to  value  the  property  referred  to  in  the  statute 
for  the  present  and  all  subsequent  years.  Therefore,  we  think 
that  it  is  proper  to  maintain  the  suit  to  forbid  future  acts  under 
the  act,  provided,  of  course,  the  act  be  invalid  for  the  reasons 
alleged. 

This  brings  us  to  the  meritorious  question  in  the  case.  Is 
the  act  in  question  invalid,  either  under  the  Constitution  of  the 
state,  or  that  of  the  United  States?  The  alleged  grounds  upon 
which  the  invalidity  of  the  statute  is  claimed  are  presented  in 
the  able  and  exhaustive  argument  for  the  plaintiff  in  error;  and 
we  will  treat  them  in  so  far  as  they  require  separate  discussion 
as  nearly  as  may  conveniently  be  done  in  the  order  in  which  they 
are  there  presented. 

The  first  proposition  is  that  "the  state  tax  board  as  constituted 
and  organized  by  the  intangible  asset  act  is  an  illegable  body,  in 
that  said  act  attempts  to  confer  upon  the  Secretary  of  State  and 
the  Comptroller  of  Public  Accounts,  each  of  whom  is  an  execu- 
tive officer,  powers  that  are  not  executive,  and  compels  the  exer- 
cise by  them  of  powers  which  are  not  executive,  but  are  legisla- 
tive and  judicial  in  their  nature,  in  violation  of  section  1,  art.  2, 
of  the  Constitution  of  the  state  of  Texas/*  Section  21,  art.  4, 
of  our  Constitution,  defines  some  of  the  duties  of  the  Secretary 
of  State,  but  also  provides  that  he  shall  "perform  such  other 
duties  as  may  be  required  by  law."  A  like  provision  is  found  in 
section  23  of  the  same  article,  which  prescribes  the  duties  of  the 
Comptroller  of  Public  Accounts.  But  it  is  insisted,  as  we  under- 
stand the  argument,  that  no  duties  can  be  imposed  upon  these 
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officers  except  such  as  pertain  to  the  executive  department  of  the 
government,  and  that  the  duties  imposed  by  the  act  in  question  are 
judicial  in  their  character.  The  first  is  probably  correct.  Since 
it  is  declared  in  section  1  of  art.  2  of  the  Constitution  that  the 
powers  of  the  government  shall  be  divided  into  three  distinct  de- 
partments, namely,  the  legislative,  the  judicial,  and  the  executive, 
we  are  not  prepared  to  hold  that  the  Legislature  has  the  power 
to  devolve  upon  the  Secretary  of  State  and  the  Comptroller  either 
judicial  or  legislative  functions.  It  is  very  clear  to  our  minds 
that  the  act  in  question  does  not  attempt  to  confer  upon  the  tax 
board  any  legislative  powers;  nor  do  we  understand  that  such  a 
construction  is  claimed  for  it.  But  it  is  urged  thai  their  po>vers 
are  judicial  in  their  nature,  and  that,  therefore,  the  act  is  void. 
We  think  the  argument,  is  based  upon  a  confusion  as  to  the 
meaning  of  the  word  "judicial."  Article  5  of  our  Constitution 
provides  for  the  organization  of  the  judicial  department  of  the 
government.  It  prescribes  what  courts  shall  be  established  and 
defines  their  jurisdiction,  names  the  officers  of  courts  and  pre- 
scribes their  powers,  and  in  every  instance,  save  one,  the  province 
of  the  courts  so  provided  for  is  to  hear  and  determine  causes  be- 
tween parties  affecting  the  rights  of  persons  as  to  their  life, 
liberty,  and  property.  The  exception  is  the  commissioners' 
courts,  which  are  not  properly  a  part  of' the  judicial  department 
But  the  whole  scope  of  the  article  shows  clearly  what  is  meant 
by  the  judicial  department  of  the  government.  The  word  "judi- 
cial" is,  however,  used,  not  with  strict  accuracy  in  another  sense. 
It  is  applied  to  the  act  of  an  executive  officer,  who  in  the  exercise 
of  his  functions  is  required  to  pass  upon  facts  and  to  determine 
his  action  by  the  facts  found.  This  is  sometimes  called  a  "quasi 
judicial"  function.  This  question  came  up  in  the  case  of  Arnold 
V,  State,  71  Tex.  259,  9  S.  W.  120,  and  it  was  there  held  that 
the  land  board,  which  was  created  under  the  act  of  1883,  and 
which  was  composed  of  the  Governor,  the  Attorney  General,  the 
Comptroller,  Treasurer,  and  Commissioner  of  the  General  Land 
Office,  was  a  lawful  body.  They  were  intrusted  as  a  body  with 
the  classification,  valuation,  and  sale  of  the  public  free  school 
and  asylum  lands.  The  duties  of  the  board  necessarily  required 
it  to  inquire  into  and  to  determine  facts.  While  the  act  was  held 
valid,  this  question  we  are  now  discussing  was  not  alluded  to  in 
the  opinion,  but  it  is  not  likely  that  either  the  court  or  the  very 
able  and  careful  judge  who  spoke  for  it  overlooked  the  point 
The  case  cited  is  conclusive  of  the  question  here  presented. 

The  next  proposition  submitted  in  argument  by  counsel  for 
plaintiff  in  error  is  that  "the  act  violates  those  provisions  of 
article  8  of  the  Constitution  of  the  state  of  Texas,  which  require 
that  all  property  of  railroad  companies  shall  be  assessed  and 
the  taxes  collected  in  the  several  counties  in  which  said  property 
is  situated,  including,  so  much  of  the  roadbed  and  fixtures  as  shall 
be  in  each  county;  that  all  property,  whether  owned  by  persons 
or  corporations,   shall  be   assessed   and  the  taxes  paid   in  the 
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county  where  situated;  and  that  there  shall  be  elected  in  each 
county  an  assessor  of  taxes  who  shall  assess  such  property,  the 
valuation,  of  which  shall  be  equalized  by  the  county  commis- 
sioners' court  sitting  as  a  board  of  equalization  for  purpose  of 
taxation/'  We  understand  the  provisions  referred  to  to  be  those 
found  in  section  8,  11,  and  14  of  the  article  named.  Section  8 
is  as  follows:  "All  property  of  railroad  companies  shall  be  as- 
sessed, and  the  taxes  collected  in  the  several  counties  in  which 
said  property  is  situated,  including  so  much  of  the  road-bed  and 
fixtures  as  shall  be  in  each  county.  The  rolling  stock  may  be 
assessed  in  gross  in  the  county  where  the  principal  office  of  the 
company  is  located,  and  the  county  tax  paid  upon  it  shall  be  ap- 
portioned by  the  comptroller,  in  proportion  to  the  distance  such 
road  may  run  through  any  such  county,  among  the  several 
counties  through  which  the  road  passes,  as  a  part  of  their  tax 
assets."  Section  11  provides  that  **all  property,  whether  owned 
by  persons  or  corporations,  shall  be  assessed  for  taxation  and  the 
taxes  paid  in  the  county  where  situated,*'  etc.  Section  14  reads 
as  follows:  "There  shall  be  elected  by  the  qualified  electors  of 
each  county,  at  the  same  time  and  under  the  same  law  regulating 
the  election  of  state  and  county  officers,  an  assessor  of  taxes,  who 
shall  hold  his  office  for  two  years  and  until  his  successor  is 
elected  and  qualified." 

In  the  case  of  State  v,  Austin  &  Northwestern  Railroad  Co., 
94  Tex.  530,  62  S.  W.  1050,  it  was  held,  in  effect,  that,  under  the 
law  as  it  then  elxisted,  what  is  called  in  the  act  now  in  question 
"the  tangible  assets"  of  a  railway  company  should  be  assessed 
by  the  county  assessors  of  the  respective  counties  through  which 
the  railroad  is  operated  by  adding  to  the  value  of  the  tangible 
property  as  listed  the  intangible  values  thereof.  In  determining 
that  case  it  was  never  for  a  moment  thought  that  the  latter  was 
attempted  to  be  exempted  or  omitted  from  the  things  upon  which 
an  ad  valorem  tax  was  placed.  In  that  case  we  said:  "The 
statutes  of  many  of  the  states  impose  a  tax  upon  what  is  called 
the  intangible  property'  of  railroad  corporations,  and  various 
methods  have  been  devised  by  which  the  value  of  such  property 
may  be  ascertained;  and  it  seems  to  us  that,  if  it  had  been  the 
purpose  of*  the  Legislature  to  tax  this  character  of  property 
separately  from  that  of  the  railroad  itself,  a  method  would  have 
been  provided  by  which  such  value  should  be  determined.  Unless 
the  property  be  valued  as  an  entirety,  this  is  the  reasonable  thing 
to  do.  The  physical  property  of  a  railroad  company  is  of  com- 
paratively little  value  except  for  the  uses  for  which  it  is  ac- 
quired. Its  so-called  'intangible  property'  is  of  no  value  without 
the  railroad  and  its  equipment."  94  Tex.  532,  62  S.  W.  1050. 
We  recognized,  then,  that  the  methods  .of  assessing  the  intangible 
values  of  a  railroad  company  provided  by  the  laws  then  in  force 
was  extremely  crude  and  poorly  calculated  to  accomplish  the  pro- 
posed object.  In  the  present  law  the  Legislature  has  attempted 
'to  correct  this,  and  to  provide  a  mode  by  which  the  intangible 
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values  of  the  line  or  lines  of  a  railroad  company  in  operation  may 
be  assessed  as  a  part  of  the  whole  property  of  a  railroad  company 
and  apportioned  to  the  respective  counties  through  which  such  line 
or  lines  are  located.    Is  such  a  provision  prohibited  by  either  of 
the  sections  of  the  Constitution  hereinbefore  quoted?    We  think 
not.     Section  8  requires  all  railroad  property,  except  the  rolling 
stock,  to  be  assessed  in  the  county  where  situated ;  and  so  gener- 
ally section  11  requires  all  property  to  be  assessed  in  the  county 
of  its  situs.     But  can  it  be  said  that  the  intangible  assets  of  a 
railroad  company  whose  lines  run  through  several  counties  have 
a  situs  in  each  of  such  counties?     The  intangible  values  of  a 
railroad  company  are  the  values  of  the  railroad  properties  above 
the  value  of  its  physical  assets  which  intangible  values  ordinarily 
result   from  the  profits   of  its  business  as  actually  conducted. 
State  V,  A.  &  N.  W.  R.  R.  Co.,  supra.    As  said  by  Mr.  Justice 
Holmes  in  Fargo  v.  Hart,  supra :    **The  sleepers  and  rails  of  a 
railroad,  or  the  posts  and  wires  of  a  telegraph  company,  are  worth 
more  than  the  prepared  wood  and  the  bars  of  steel  or  coils  of 
wire  from  their  organic  connection  with  other  rails  or  wires  and 
the  rest  of  the  apparatus  of  a  working  whole."    Now,  then,  can 
this  value  which  proceeds  from  the  working  whole  of  the  busi- 
ness be  held  to  be  situated  in  a  county  in  which  only  a  part  of 
the  physical  properties  are  located?     It  is  probable  that   this 
special  matter  was  not  in  the  minds  of  the  makers  of  our  Con- 
stitution when  they  framed  article  8.    If  so,  they  would  probably 
have  made  some  specific  provisions  in  reference  to  it  as  was  made 
in  case  of  the  rolling  stock.     But  that  they  apprehended  that 
some  question  of  a  like  character  might  arise  under  the  restric- 
tions upon  taxation  embodied  in  article  8  of  the  Constitution  is 
shown  as  we  think  in  a  subsequent  section  of  that  article,  which 
is  as  follows.    "Sec.  17.    The  specification  of  the  objects  and  sub- 
jects of  taxation  shall  not  <leprive  the  Legislature  of  the  power 
to  require  other  subjects  or  objects  to  be  taxed,  in  such  manner 
as  may  be  consistent  with  the  principles  of  taxation  fixed  in  this 
Constitution."    It  follows  that,  if  in  the  case  of  State  v.  Austin 
&  Northwestern  Railroad  Co.,  supra,  we  were  mistaken  in  hold- 
ing (though  we  do  not  wish  to  intimate  that  we  were  so  mistaken) 
that  under  the  law  as  it  then  was,  it  was  the  duty  of  the  county 
assessors  to  consider  the  property  of  the  railroad  company  lying 
in  their  respective  counties  as  an  operating  going  concern,  and 
that  in  assessing  its  value  not  to  confine  themselves  to  the  value 
of  the  physical  properties  disassociated  from  the  whole.     The 
section  just  quoted  affords  ample  authority  to  the  Legislature  to 
tax  such  intangible  assets  as  a  subject  or  object  of  taxation 
omitted  from,   those  specified  in  the  previous   sections  of  the 
article. 

It  is  argued  that  section  14,  properly  construed,  means,  not 
only  that  there  shall  be  an  assessor  of  taxes  elected  for  each 
county,  but  that  he  and  no  other  officer  shall  be  intrusted  with 
any  part  of  the  duty  of  making  the  assessment.    We  think  the ' 
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claim  is  too  broad.  The  section  contains  no  language  which  ex- 
pressly prohibits  the  appointment  of  a  board  to  assess  taxes  in  a 
particular  case.  Unlike  other  provisions  of  the  Constitution 
which  create  offices,  it  does  not  define  the  duties  of  the  officer, 
from  which  we  think  it  is  to  be  inferred  that  the  scope  of  his 
duties  were  left  to  the  determination  of  the  Legislature.  While 
we  think  that  the  Legislature  could  not  strip  the  assessor  of  all 
authority,  and  probably  that  it  was  intended  by  the  framers  of 
the  Constitution  that  all  ordinary  assessments  of  property  for 
taxation  should  be  made  by  him,  still  we  think  it  was  not  intended 
to  deprive  the  Legislature  of  the  power  of  devolving  the  duty 
upon  another  officer,  or  board  to  assess  property  in  some  special 
case,  where  as  in  the  present  instance,  the  county  assessors  were 
clearly  unable  from  the  means  at  their  disposal  to  ascertain  with 
any  reasonable  degree  of  approximation  the  value  of  the  intangi- 
ble assets  of  the  railroad  company,  and  still  less  capable  of  making 
intelligently  the  apportionment  due  to  their  respective  counties. 
But  it  seems  to  us  that  this  immediate  question  is  settled  by  that 
part  of  section  1  of  article  8  of  the  Constitution  of  this  state  which 
reads  as  follows:  "Taxation  shall  be  equal  and  uniform.  All 
property  in  this  state  whether  owned  by  natural  persons  or  cor- 
porations other  than  municipal  shall  be  taxed  in  proportion  to  its 
value,  which  shall  be  ascertained  as  provided  by  law."  Now,  if 
it  be  conceded  that  it  was  the  intention  of  the  makers  of  the  Con- 
stitution to  confer  upon  the  county  assessors  the  exclusive  power 
to  list  and  set  down  the  value  of  all  property  in  their  respective 
counties  subject  to  an  ad  valorem  tax,  it  cannot  be  denied  that 
the  Legislature  is  empowered  to  provide  the  mode  of  ascertain- 
ing their  value. 

But  it  is  insisted  that  the  act  in  question  is  repugnant  to  that 
provision  of  the  section  just  quoted  which  prescribes  uniformity 
and  equality  of  taxation.  The  act  provides  for  no  change  in  the 
rate  of  taxation  as  to  the  property  subject  to  its  provisions.  Its 
sole  purpose  is  to  ascertain  the  value  of  such  property.  When 
ascertained,  the  owners  of  the  property  pay  tax  at  precisely  the 
same  rate  as  other  ad  valorem  taxpayers.  All  property  as  ap- 
pears from  numerous  provisions  on  that  subject  in  the  Revised 
Statutes  and  in  subsequent  acts  amendatory  thereto  is  to  be  as- 
sessed at  its  value — ^meaning  by  this,  as  appears  by  some  of 
them,  its  full  and  true  value.  It  follows  that,  if  the  law  be 
properly  enforced,  the  act  imposes  upon  the  intangible  assets 
of  the  owners  of  railroads  the  precise  burden  that  is  imposed  by 
other  laws  upon  other  property. 

The  question  of  the  uniformity  of  the  tax  is  more  difficult. 
In  treating  of  the  meaning  of  the  word  "uniform,"  as  found  in 
the  Constitution  of  the  United  States,  Mr.  Justice  Miller,  in  the 
Head  Money  Cases,  says:  "Perfect  uniformity  and  perfect 
equality  of  taxation,  in  all  the  aspects  in  which  the  human  mind 
can  view  it  is  a  baseless  dream,  as  this  court  has  said  more  than 
once.     State  Railroad  Tax  Cases,  92  U.  S.  575,  612,  23  L.  Ed. 
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663."    112  U.  S.  595,  5  Sup.  Ct.  244,  28  L.Ed.  798.    In  the  case 
cited  by  that  eminent  judge  the  language  is  "a  dream  unrealized." 
The  gist  of  the  holding  in  that  case  was  that  a  tax  was  uniform 
that  applied  to  every  part  of  the  United  States  alike.    The  case 
is  referred  to  for  the  purpose  of  showing  that  the  courts  recog- 
nize the  impossibility  of  making  taxation  absolutely  uniform  in 
every  respect,  and  to  show  the  tendency  to  apply  the  term  in  a 
very  restricted  sense.     Do  the  words  "equal  and  uniform"   in 
our  Constitution  merely  mean  that  the  taxation  must  be  uni- 
formly equal  or  do  they  have  a  more  .extended  meaning,  namely, 
that  the  mode  of  ascertaining  the  values  subject  to  an  ad  valorem 
tax  must  also  be  the  same.    We  are  of  opinion  that  the  provisions 
should  not  be  construed  as  requiring  the  same  method  of  ascer- 
taining the  value  of  property  for  the  purpose  of  taxation.    If  such 
be  the  requirement,  we  have  been  acting  for  many  years  under 
statutes  for  the  assessment  of  taxes,  recognized  by  successive 
Legislatures  which  are  void,  because  not  in  conformity  with  such 
requirement.    For  example,  national  banks  and  even  railroad  cor- 
porations have  been  required  to  render  their  property  for  assess- 
ment in  a  manner  different  from  that  of  other  corporations  and 
natural  persons.     The  Constitution  of  Ohio  requires  property  to 
be  taxed  "by  a  uniform  rule."    A  statute  of  that  state  commonly 
known  as  the  "Nichols  Law,"  provided  a  board  composed  of  the 
Treasurer,  the  Attorney  General,  and  the  Auditor  of  the  state, 
whose  duty  should  be  to  ascertain  the  values  of  express,  tele- 
phone, and  telegraph  companies  doing  business  in  the  state  and 
to  apportion  them  to  the  several  counties,  through  which  the  re- 
spective lines  of  such  company  operated  and  to  report  such  values 
to  the  auditors  of  the  several  counties  for  assessment.    The  au- 
ditor of  Lucas  county,  deeming  the.  act  to  be  repugnant  to  the 
Constitution  of  the  state  and  that  of  the  United  States,  refused 
to  apportion  the  values  so  certified  among  the  cities,  villages, 
townships,  and  districts  of  his  county;  and  the  members  of  the 
board  brought  a  suit  in  the  Supreme  Court  of  the  state  for  a 
mandamus  to  compel  him  to  do  so.    State  v.  Jones,  51  Ohio  St. 
492,  37  N.  E.  945.    The  point  was  made  that  the  act  was  void 
because  not  in  conformity  to  the  "uniform"  clause  of  the  Con- 
stitution of  that  state.    In  deciding  the  point,  the  court  in  their 
opinion  say :  "It  is  contended  in  behalf  of  the  defendant  that  the 
property  of  the  National  Express  is  not,  under  the  act  of  April 
27,  1893,  known  as  the  'Nkhols  Law,'  taxed  by  a  uniform  rule; 
that  it  is  of  the  same  character  as  the  property  of  individuals,  but 
is  valued  by  a  special  board,  having  a  peculiar  method ;  and  that 
the  act  is  in  violation  of  section  2  of  article  12  of  the  Constitution 
of  Ohio,  which  provides  that,  *laws  shall  be  passed,  taxing  by 
a  uniform  rule,  all  moneys,  credits,  investments  in  bonds,  stocks, 
joint  stock  companies,  or  otherwise;  and  also  all  real  and  per- 
sonal property,  according  to  its  true  value  in  money.'    The  Con- 
stitution thus  provides  that  there  shall  be  equality  in  the  burden 
of  taxation,  and  that  when  the  true  value  of  all  the  property,  real 
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and  personal,  has  once  been  ascertained,  the  same  value  shall 
be  subjected  to  the  same  burden.  Taxation  by  a  uniform  rule 
will  require  that  the  rate  of  taxation  shall  be  uniform,  and  such 
uniformity  coextensive  with  the  territory  to  which  it  applies 
whether  the  tax  is  a  state,  county,  township,  or  city  tax,  and 
that  every  species  of  property  not  exempt  from  taxation,  whether 
lands,  goods,  money,  or  choses  in  action,  and  however  used  or 
employed,  shall  go  upon  the  tax  duplicate  at  its  true  value  in 
money.  The  true  value  in  money  is  adopted  as  a  standard  for 
taxation — as  the  basis  upon  which  a  uniform  rate  of  taxation  is 
to  be  fixed.  But  taxation  by  a  uniform  rule  does  not  necessarily 
demand  that  there  should  be  the  same  mode  of  assessment  for 
every  species  of  property,  without  regard  to  any  classification. 
An  assessment,  in  the  sense  of  a  valuation  of  the  property  of  the 
taxpayer  for  the  purpose  of  determining  the  proportion  of  tax 
to  be  paid,  should,  it  is  true,  be  uniform  in  its  mode,  to  the  extent 
that  the  property  is  assessed  according  to  its  true  value  in  money. 
But  it  would  not  follow  that  different  classes  of  property  may  not 
be  valued  for  taxation  by  different  officers  and  boards,  and  by 
diflFerent  modes  and  agencies.  The  same  rigid  and  inflexible 
method  of  assessment  for  all  classes  of  property  might  result 
in  a  marked  inequality  in  the  burden  of  taxation."  The  law  was 
held  valid.  This  statute  is  so  identical  in  effect  with  the  statute 
of  our  state,  now  under  consideration,  in  all  particulars  which 
affect  the  question  of  the  uniformity  of  taxation,  that  this  decision 
of  theSupreme  Court  of  Ohio,  if  followed,  is  decisive  of  that  ques- 
tion. We  think  the  opinion  of  that  court  is  a  correct  exposition  of 
the  law  upon  that  point,  and  that  it  should  be  followed.  The 
Constitution  of  Ohio  presents,  as  it  seems  to  us,  a  much  stronger 
reason'  for  an  attack  upon  the  validity  of  the  act  in  question  in 
the  case  last  cited  than  is  presented  under  our  Constitution.  The 
Constitution  of  that  state  requires  taxation  to  be  provided  for 
by  "uniform  rule" — which  seems  to  point  in  some  degree  at  least 
to  the  procedure  in  making  the  assessment.  Our  Constitution, 
after  declaring  that  "taxation  shall  be  equal  and  uniform,"  and 
that  property  shall  be  taxed  in  proportion  to  its  value  (evidently 
alluding  to  ad  valorem  taxes),  adds  in  the  same  sentence: 
"Which  [value]  shall  be  ascertained  as  may  be  prescribed  b> 
law."  This  would  seem  to  leave  the  Legislature  free  to  adopt 
the  mode  of  ascertaining  the  value  of  any  class  of  property  by 
such  method  as  it  might  deem  best.  If  such  was  the  intention^ 
we  think  it  a  wise  provision.  Property  is  so  various  and  ascer- 
tainment of  its  value  in  some  cases  is  so  difficult  that  no  mode 
of  such  ascertainment  absolutely  uniform  in  every  respect  could 
effect  the  important  end  of  equalizing  the  burden  upon  all  prop- 
erty owners  alike. 

This  proposition  is  also  submitted  in  argument:  "The  intangi- 
ble assets  act,  in  authorizing  the  state  tax^  board  to  adopt  the  ag* 
gregate  market  or  true  value  of  the  stock  and  bonds  of  a  corpo- 
ration as  the  standard  or  test  of  the  true  cash  value  of  the  entire 
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property  of  such  corporation  and  in  authorizing  the  state  tax 
board  to  deduct  the  assessed  value  of  the  physical  property  from 
value  of  the  entire  property  to  arrive  at  the  value  of  the  intangible 
assets,  prescribed  artificial  and  arbitrary  rules  of  value,  in  viola- 
tion of  the  due  process  provisions  of  our  state  Constitution  and 
of  the  fourteenth  amendment  to  the  federal  Constitution,  and  in 
violation  of  the  equality  and  uniformity  in  taxation  required  by 
our  state  Constitution."  That  the  rules  prescribed  are  in  a  cer- 
tain sense  artificial  is  not  to  be  denied,  for  all  statutes  in  that  sense 
are  artificial,  though  many  are  criticised  as  being  inartificially 
drawn.  We  lay  that  aside.  Are  the  .rules  arbitrary?  We  think 
not.  On  the  contrary,  we  thitik  they  are  reasonable  and  well 
calculated  to  effect  the  purpose  of  the  act.  It  is  true  the  taxing 
board  are  required  to  take  certain  data  furnished  them  bj^  the 
companies  as  a  starting  point  from  which  to  ascertain  the  true 
value  of  the  intangible  assets  of  the  companies.  They  are  to  take 
the  bonded  indebtedness  of  the  corporation  and  to  it  add  the 
market  value  of  its  stock,  and  from  it  deduct  the  value  of  its 
tangible  property  as  assessed  under  law  and  to  take  the  remainder 
as  the  value  of  the  intangible  properties,  unless  they  conclude  that 
in  the  particular  case  this  will  not  result  in  giving  the  true  value. 
Is  this  a  reasonable  method  of  accomplishing  the  object?  How 
would  a  business  man  proceed  to  ascertain  the  value  of  a  certain 
piece  of  real  estate  which  is  subject  to  a  mortgage;  that  is  to 
say,  the  value  of  the  property  as  a  whole,  and  not  the  value  of  the 
equity  of  redemption?  He  would  certainly  consider  that  the 
property  is  worth  the  amount  of  the  incumbrance  and  what  it 
will  sell  for,  subject  to  that  incumbrance.  So,  if  a  railroad  is 
bonded  for  a  million  of  dollars  and  its  shares  at  their  market 
value  are  worth  a  half  a  million,  it  is  reasonable  to  suppose  prima 
facie  that  the  property  is  worth  a  million  and  a  half.  But  for  the 
reason  that  the  shares  in  a  corporation  may  have  a  value  above 
what  they  would  have  as  a  profit-paying  property  and  its  bonds 
may  exceed  its  entire  value,  it  would  be  arbitrary  and  unreason- 
able to  require  the  taxing  board  to  fix  the  sum  of  the  bonds  and 
market  value  of  its  shares  absolutely  as  the  value.  But,  without 
entering  into  a  discussion  of  the  provisions  of  the  act  in  detail, 
it  is  sufficient  to  say  that  it  makes  no  such  requirement.  On  the 
contrary,  the  rights  of  the  companies  are  carefully  guarded  by 
providing,  in  effect,  that  the  board  may  hear  evidence  and  adopt 
such  other  method  of  determining  the  value  of  the  intangible 
assets  as  they  may  deem  just.  Similar  methods  were  provided 
by  statute  in  Ohio  for  acertaining  the  value  of  the  intangible 
assets  of  telegraph,  telephone,  and  express  companies,  and  in  the 
case  of  the  Adams  Express  Co.  v.  OJfiio,  165  U.  S.  194,  17  Sup. 
Ct.  305,  41  L.  Ed.  683,  the  act  was  held  not  repugnant  to  the 
Constitution  of  the  United  States.  So  in  the  case  of  Express  Co. 
V.  Indiana,  165  U.  S.  255,  17  Sup.  Ct.  991,  41  L.  Ed.  707,  a  like 
statute  of  Indiana  was  held  valid.  We  are  unable  to  distinguish 
the  principle  announced  in  those  cases  from  that  involved  in  this. 
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They  lead  to  the  conclusion  that  the  act  does  not  provide  an 
arbitrary  method  of  ascertaining  the  value  of  the  intangible  as- 
sets of  the  corporations  subject  to  its  provisions,  and  that  they 
are  not  repugnant  to  the  Constitution  of  the  United  States  for 
that  reason. 

Nor  do  we  think  the  act  by  expressly  excepting  from  its  opera- 
tion sleeping  car  companies,  dining  car  companies,  and  palace 
car  companies,  or  by  failing  to  include  other  companies  not  men- 
tioned, unlawfully  discriminates  against  these  that  are  included. 
It  is  to  be  borne  in  mind  that  the  act  does  not  exempt  any  com- 
pany from  paying  tax  upon  the  value  of  its  intangible  assets, 
if  any,  nor  does  it  prescribe  a  levy  of  any  tax.  It  merely  pro- 
vides a  mode  by  which  the  intangible  assets  of  certain  companies 
may  be  ascertained.  When  the  Legislature  concluded  that  there 
were  corporations  in  the  state  who  were  escaping  a  part  of  the 
just  burdens  of  the  state  government  by  not  rendering  their 
property  for  taxation  at  its  true  value,  as  they  doubtless  did  con- 
clude, and  when  they  determined  to  correct  the  evil  and  to  pre- 
scribe a  method  by  which  the  whole  property  of  such  corpora- 
tions should  be  assessed  at  its  true  value,  then  it  became  ap- 
propriate for  them  to  select  the  classes  to  which  the  law  should 
be  made  applicable.  In  order  properly  to  perform  that  duty,  it 
became  necessary  to  investigate  the  facts  and  to  designate  such 
classes.  The  difference  in  the  character  of  the  property  of  rail- 
road companies  and  of  sleeping  car  and  dining  car  companies 
is  so  distinct  that  it  is  easy  to  discern  a  just  reason  for  a  discrim- 
ination as  to  them.  But  we  confess  our  inability  to  see  from  the 
face  of  the  statute  any  good  reason  why  chair  car  companies 
should  be  included  in  the  act  and  sleeping  car  and  dining  car 
companies  excluded.  But,  so  far -as  we  can  see,  facts  within  the 
knowledge  of  the  Legislature  may  have  existed  to  justify  a  dis- 
crimination. Unless  a  corporation  have  a  bonded  indebtedness 
and  marketable  shares,  the  provisions  of  the  act  are  hardly  ap- 
plicable. So  that  it  seems  to  us  that,  in  the  absence  of  facts 
alleged  in  the  pleadings  which  attach  the  validity  of  the  statute 
and  of  facts  known  to  us  judicially. which  show  a  discrimination, 
we  cannot  assume  there  were  none  existing  to  justify  one  rule 
to  the  companies  which  were  included  and  another  to  those 
which  were  excluded.  If  the  companies  not  included  have  in- 
tangible values,  such  values  are  not  relieved  from  taxation.  They 
may  have  no  real  estate  to  which  such  values  may  be  attached. 
But  on  the  same  day  this  act  was  approved  there  was  approved 
an  act  which  amended  article  5076  of  our  Revised  Statutes 
(Gen.  Laws  1905,  p.  357,  c.  147).  This  is  the  article  which 
provides  for  the  rendition  of  property  for  taxation.  It  contains 
43  specifications  of  different  kinds  of  property  subject  to  be 
assessed.  The  Thirty-Ninth  specification  is:  "The  value  of  all 
property  of  companies  and  corporations  other  than  property  here- 
inbefore enumerated."  And  the  Forty-Third  and  last  is:  "The 
value  of  all  property  not  enumerated  above."     It  follows  that 
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if  a  company,  although  it  have  no  real  estate,  have  intangible 
assets,  they  may  be  assessed  and  valued  as  provided  in  the  article 
cited.  That  the  matter  was  very  carefully  considered  by  the  l^g- 
islature  is  shown  by  the  fact  that  in  the  act,  which  was  also  ap- 
proved on  the  same  day  on  which  the  statute  in  question  was 
acted  on  by  the  Governor,  which  is  commonly  known  as  "the 
Kennedy  Bill,"  and  which  provides  for  the  levying  and  collect- 
ing taxes  on  the  gross  receipts  of  certain  corporations,  com- 
panics,  and  individuals,  the  gross  receipts  of  sleeping  car,  palace 
car,  and  dining  car  companies  are  taxed  together  in  one  section, 
but  separately  from  all  others,  made  subject  to  the  act  and  at  a 
higher  rate  than  any  other  corporation,  company,  or  individual. 
Laws  1905,  p.  359,  c.  148. 

It  is  also  insisted  that  by  reason  of  the  fact,  as  alleged  in  the 
petition,  that  the  county  assessors  of  the  respective  counties 
through  which  the  plaintiff's  lines  are  operated  habitually  assess 
the  properties  situated  in  such  county  at  less  than  its  true  value, 
namely,  from  one-fourth  to  two-thirds  thereof,  the  operation  of 
the  act  in  question  will  result  in  unequal  taxation.  But  we  must 
presume  that  these  officers  will  do  their  duty  and  will  obey  the 
law.  If  the  laws  for  taxing  property  be  followed,  no  inequalit}' 
can  result.  If  the  county  assessors  persist  in  assessing  the  prop- 
erties in  their  respective  counties  at  less  than  their  value,  it  seems 
the  plaintiff  company  is  not  without  a  remedy.  Cummings  v. 
Bank,  101  U.  S.  153,  25  L.  Ed.  903. 

The  last  proposition  in  the  argument  of  the  plaintiff  in  error 
is:  "Section  12  of  the  intangible  assets  act  taken  in  connection 
with  section  7  of  the  act  imposing  a  tax  of  1  per  cent,  on  the  gross 
incomes  of  railways,  passed  at  the  same  session  of  the  Legisla- 
ture,  delegates  to  the  individual  taxpayer  the  right  to  suspend  the 
operation  of  a  law  of  the  state  of  Texas  producing  gross  in- 
equality in  taxation,  and  renders  the  act  under  consideration 
void  for  lack  of  certainty."  Section  12  of  the  act  in  question 
reads  as  follows:  "That  upon  the  taking  effect  of  this  act,  and 
upon  compliance  >vith  its  provisions  by  the  individuals,  com- 
panies, corporations  and  associations  hereby  affected,  and  upon 
the  payment  of  the  taxes  imposed  hereunder,  if  any  are  imposed, 
all  laws  and  parts  of  laws  laying  taxes  upon  the  gross  receipts 
of  said  individuals,  companies,  corporations  and  association,  shall 
be  and  the  same  are  hereby  repealed."  Laws  1905,  p.  356,  c.  146. 
The  following  is  the  section  of  the  other  act  referred  to  in  the 
proposition:  "The  tax  imposed  by  this  act  shall  not  be  levied 
upon  or  collected  from  any  person,  firm,  association,  corpora- 
tion, or  receiver  owning,  operating,  managing  or  controlling 
any  line  of  railroad  in  this  state  after  such  person,  firm, 
association,  corporation  or  receiver  shall  have  paid  the  tax 
upon  its  intangible  assets  as  provided  for  in  an  Act  of  the 
Twenty-Ninth  Legislature  entitled  'An  act  for  the  taxation  of 
the  intangible  assets  of  certain  corporations,  and  to  provide  for 
the  creation  of  a  state  tax  board  for  the  valuation  of  such  in- 
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tangible  assets  and  for  the  distribution  of  said  valuation  for 
local  taxation,  and  for  the  assessment  of  said  assets,  and  the. 
levy  and  collection  of  taxes  thereon/  while  the  same  may  be 
in  force  and  effect."    Laws  1905,  p.  351,  c.  146.    It  is  insisted 
that  for  the  reason  that  these  statutes  place  it  in  the  power  of  a 
railroad  company  to  suspend  the  operation  of  the  occupation  tax 
law,  commonly  called  the  "Love  Bill,"  it  is  prohibited  by  that 
provision  of  our  Bill  of  Rights  which  declares  that  "no  power 
of  suspending  laws  in  this  state  shall  be  exercised  except  by  the 
Legislature."    Article  1,  §  28.    We  are  of  opinion  that  the  pro- 
vision does  not  apply  to  the  matter  here  in  question.    The  pur- 
pose of  the  Legislature  seems  to  be  that  the  provision  of  the 
"Love  Bill"  which  levies  an  occupation  tax  upon  railroad  com- 
panies should  cease  to  operate  as  soon  as  the  requirements  of 
the   intangible  assets  act,  commonly  known  as  the  "Williams 
Bill,"  should  be  fully  performed.     To  suspend  merely  means, 
according  to  Bouvier,  "a  temporary  stop  for  a  time."    The  sus- 
pension of  a  statute  is  different  form  a  provision  which  declares 
.that  its  operation  shall  cease  at  a  special  time,  or  upon  the  hap- 
pening of  a  contingency.    Brown  v.  Barry,  3  Dall.  365,  1  L.  Ed. 
638.    The  purpose  of  section  28,  art.  1,  of  our  state  Constitution 
(quoted  above),  was  to  prohibit  the  Legislature  from  delegating 
to  its  officers  the  power  of  suspending  the  laws,  and  not  to  pro- 
hibit it  from  providing  that  a  law  may  cease  wholly  to  operate 
upon  the  happening  of  an  event.    A  serious  question  may  here- 
after arise  upon  the  effect  of  the  "Love  Bill,"  bur  in  our  opinion 
it  does  not  arise  under  the  act  in  question  in  this  case!     It  is 
apparent  that  the  Legislature  did  not  intend  that  the  statute,' 
action  under  which  is  sought  to  be  enjoined  in  this  case,  should 
cease  to  have  effect  at  any  time. 

We  are  of  the  opinion  that  the  judgment  of  the  trial  court  and 
that  of  the  Court  of  Civil  Appeals  should  be  affirmed,  and  it  is 
accordingly  so  ordered. 
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(Supreme  Court  of  Utah,  March  8,  1907.) 
[88  Pac.   Rep.  1003.] 

Pleading — Amendment — Changing  Cause  of  Action. — Amendment 
of  complaint,  in  an  action  for  injury  to  stock  while  bein>2f  carried  on 
defendant's  line,  changinf?  the  destination  of  the  stock  from  the  end 
of  defendant's  line,  as  allej^ed  in  the  original  complaint,  to  a  place 
beyond,  is  not  a  change  of  cause  of  action,  and  its  allowance  is  not 
error;  the  damages  being  confined  to  the  injuries  occurring  on  de- 
fendant's line. 

Damages — Interest — Unliquidated  Damages.* — Damages  for  injury 
to  a  shipment  while  in  transit  is  the  amount  of  loss,  with  interest, 
from  the  time  of  delivery;  the  fact  that  the  damages  are  unliquidated 
not  being  by  itself  reason  for  not  allowing  interest,  but  it  is  enough 
that  the  damages  are  to  be  computed  as  of  a  fixed  time  and  according 
to  fixed  rules  of  evidence  as  to  value. 

Appeal  from  District  Court,  Weber  County;  J.  A.  Howell, 
Judge. 

m 

Action  by  A.  G.  Fell  against  the  Union  Pacific  Railway  Com- 
pany.   Judgment  for  plaintiff.    Defendant  appeals.    Affirmed. 

P.  L,  Williams,  Geo.  H.  Smith,  and  John  G.  Willis,  for  ap- 
pellant. 
:  Heywood  &  McCormick,  for  respondent. 

Frick,  J.  This  is  an  action  for  damages  for  injury  to  live 
stock  while  in  transit.  The  plaintiff  (hereinafter  called  re- 
spondent) alleges  that  he  delivered  to  and  that  the  defendant 
(hereinafter  designated  appellant)  received  from  him  for  trans- 
portation from  Granger,  Wyo.,  to  Chicago,  111.,  a  certain  num- 
ber of  sheep;  that  the  appellant  negligently  delayed  the  same 
while  in  transit  at  Schuyler,  Neb.,  for  a  period  of  32  hourss 
without  providing  any  facilities  to  feed  and  water  them ;  that  said 
sheep  were  confined  in  the  cars  of  appellant  without  food  or 
water  for  a  period  of  72  hours,  by  reason  of  which  a  large  num- 
ber of  lambs  died;  that  the  others  shrank  in  weight;  that  all 
that  did  not  die  were  by  such  negligent  delay  in  transportation 
affected  thereby;  and  that  respondent  was  compelled  to  and  did 
sell  them  for  SO  cents  on  the  hundredweight  less  than  they  would 
have  sold  for  if  they  had  been  promptly  and  seasonably  trans- 
ported and  delivered  at  the  place  of  destination.    In  view  of  the 

- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
interest  on  the  amount  of  damages  recovered  in  negligence  and 
eminent  domain  cases,  see  foot-notes  appended  to  Central  of  Georgia 
Ry.  Co.  V.  Hall  (Ga.),  19  R.  R.  R.  741,  42  Am.  &  Eng.  R.  Cas..  N. 
S.,  741. 
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errors  assigned,  the  pleadings  need  not  be  further  noticed,  except 
in  the  following  particular :  In  both  the  first  and  amended  com- 
plaints, the  respondent  alleged  the  destination  of  the  sheep  to 
have  been  Omaha,  Neb.,  but  in  the  second  amended  complaint 
alleged  the  destination  as  Chicago,  111.  This  amendment  was 
allowed  by  the  court  upon  due  notice  and  argument  and  a  long 
time  prior  to  the  trial  of  the  cause,  but  the  same  was  allowed 
over  appellant's  objection  and  exception.  The  cause  was,  by  the 
consent  of  the  parties,  tried  to  the  court  without  a  jury,  and  the 
court  specifically  fpund  that  the  death  of  the  lambs,  the  shrink- 
age in  weight,  and  the  loss  in  price  as  alleged  by  respondent 
were  all  due  to  the  negligence  of  appellant  in  delaying  the  sheep 
at  Schuyler,  Neb.,  for  32  hours,  and  in  not  providing  facilities 
for  food  and  water  for  the  sheep  for  a  period  of  72  hours,  and 
in  confining  them  in  cars  for  that  length  of  time  without  food 
and  water.  The  court  also  found  the  loss  and  damage  to  re- 
spondent for  each  item  separately;  that  is,  for  loss  of  death,  by 
shrinkage  in  weight,  and  for  loss  in  price  by  reason  of  the  con- 
dition of  the  sheep  caused  by  the  negligent  delay  in  transporta- 
tion and  in  not  providing  facilities  to  feed  and  water  them.  On 
the  whole  amount  of  damages  as  found,  the  court  allowed  legal 
interest,  as  appears,  from  the  findings,  from  the  date  on  which 
respondent  made  demand  on  appellant  for  damages  for  the  in- 
jury and  loss.  It  is  not  very  clear,  however,  whether  the  court 
intended  to  allow  interest  from  the  date  the  sheep  were  deliv- 
ered at  Chicago,  the  place  of  destination,  or  from  the  date  of 
demand  by  respondent.  In  our  view,  for  the  purposes  of  this 
decision,  it  makes  no  difference  from  what  date  the  court  com- 
puted interest,  because  the  date  from  which  it  was  computed, 
as  appears  from  the  record,  was  subsequent  to  the  date  of  de- 
livery of  the  sheep  at  their  destination.  The  court  entered  judg- 
ment for  the  amount  found  as  damages,  with  interest  thereon  as 
aforesaid,  against  appellant,  and  hence  this  appeal. 

There  are  but  two  assignments  of  error  argued — indeed,  in 
the  state  of  the  record,  no  other  assignment  could  be  reviewed 
by  this.  The  first  error  assigned  and  argued  is  the  one  that  the 
court  erred  in  permitting  the  second  amendment  of  the  complaint 
changing  the  place  of  destination  of  the  shipment  from  Omaha 
to  Chicago.  This  second  amendment  may  have  been  caused  by 
the  statement  contained  in  the  appellant's  answer  to  the  first 
amended  complaint,-  wherein  it  denied  that  the  destination  of  the 
sheep  was  Omaha,  and  alleged  that  the  destination  was  in  fact 
Chicago,  not  Omaha.  And  it  may  have  been  due  to  the  fact 
that  the  plaintiff  alleged  Omaha  in  his  first  complaint,  because 
that  was  the  end  of  appellant's  line  of  road.  The  change  made 
by  the  amendment  was  not  a  change  or  departure  from  the  origi- 
nal cause  of  action.  Casady  v.  Casady  (Utah)  88  Pac.  32.  The 
delict  of  the  appellant — the  cause  of  damages  and  the  amount 
thereof — was  alleged  precisely  the  same  in  all  the  complaints. 
Neither  could  the  appellant  have  been  misled  thereby,  as  appears 
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from  the  answer  itself.  Moreover,  the  court  confined  the  dam- 
ages strictly  to  the  injury  and  consequent  loss  occasioned  by  the 
neglect  of  appellant  on  its  own  line  of  road,  and  appellant  was 
thus  not  prejudiced  by  the  amendment.  The  contention  of  ap- 
pellant, we  think,  is  answered  in  this  respect  in  the  case  of  Mis- 
souri, K.  &  P.  Ry.  Co.  z/.  Truskett,  53  S.  W.  444,  2  Ind.  T.  633. 
This  assignment  therefore  cannot  be  sustained. 

The  next  and  only  other  assignment  of  error  relates  to  the 
allowance  of  interest  by  the  court  on  the  amount  of  damages 
found  to  have  been  sustained  by  the  respondent.  Appellant  as- 
serts that,  this  being  an  action  for  unliquidated  damages  sound- 
ing in  tort,  therefore  interest  cannot  legally  be  allowed  until 
the  loss  or  damage  is  ascertained  at  the  trial.  It  is  further  con- 
tended that  such  is  the  law  of  this  state  as  appears  from  the 
decisions  of  this  court.  Before  referring  to  our  own  decisions 
upon  this  question,  we  shall  examine  the  question  in  the  light 
of  the  authorities.  While  it  is  true  that  this  is  an  action  for  a 
tort,  and  that  the  damages  were  unliquidated,  the  cause  of  action, 
nevertheless,  arose  out  of  a  contract  for  carriage;  that  is,  the 
reciprocal  rights  and  duties  arising  out  of  the  relation  of  car- 
rier and  shipper  arose  by  virtue  of  a  contract.  Both  parties 
insist  on  this  in  their  pleadings,  and  such,  in  the  nature  of  things, 
must  be  so.  But,  since  appellant  acted  in  the  capacity  of  a  com- 
mon carrier,  its  duties  and  respondent's  rights  were  governed 
by  law,  and,  as  there  is  no  question  presented  for  review  in  re- 
spect to  the  modification  of  the  law  by  the  contract,  we  must 
treat  this  case,  for  the  purposes  of  this  decision,  upon  the  law 
applicable  to  a  common  carrier  of  live  stock  regardless  of  any 
special  contract.  In  view  of  the  law,  therefore,  applicable  to 
common  carriers,  where,  through  their  negligence,  a  shipper 
suffers  injur}'  and  damages  to  his  property  while  in  transit,  or 
for  negligent  delay  in  transportation  and  delivering  the  same  at 
the  place  of  destination,  what  is  the  prevailing  rule  as  to  the 
amount  of  damages  and  the  allowance  of  interest  ? 

In  the  case  of  New  York,  etc.,  Ry.  Co.  v.  Estil,  147  U.  S.  at 
page  622,  13  Sup.  Ct.  at  page  456  (37  L.  Ed.  401),  the  United 
States  Supreme  Court,  in  a  case  for  injury  to  live  stock  while 
in  transit,  states  the  general  rule  as  to  the  measure  of  damages 
in  the  following  language :  "It  is*  well  settled  as  a  general  rule 
that  the  measure  of  damages  in  a  case  of  a  common  carrier  is 
the  value  of  the  goods  intrusted  to  it  for  transportation,  with 
interest  from  the  time  when  they  ought  to  have  been  delivered" 
— citing,  among  other  authorities,  Hutchinson  on  Carriers  (2d 
Ed.)  §  771,  and  1  Sutherland  on  Damages,  629.  And  the  court 
then  proceeds  further:  "But  when  the  matter  appears  to  have 
been  regulated  by  statute  in  the  state,  and  the  statute  has  been 
interpreted  by  its  highest  court,  the  regulation  of  the  statute  will 
be  followed  in  the  courts  of  the  United  States."  This  was  done 
in  that  case,  and  interest  was  not  allowed  only  because  the  Su- 
preme Court  of  Missouri,  under  the  statute  of  that  state,  held 
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that  interest  is  not  permitted  in  case  of  unliquidated  damages, 
except  in  special  cases.  The  rule  is  also  stated  by  the  same 
court,  in  the  case  of  Mobile  &  M.  Ry.  Co.  v.  Jurey,  111  U.  S. 
584,  4  Sup.  Ct.  566,  28  L.  Ed.  527,  where,  in  the  syllabus,  it  is 
said:  "The  measure  of  damages  in  an  action  against  a  common 
carrier  for  loss  of  goods  in  transit  is  their  value  at  the  point  of 
destination,  with  legal  interest." 

In  the  case  of  Wilson  v,  Troy,  32  N.  E.  44,  135  N.  V.  96,  18 
L.  R.  a.  449,  31  Am.  St.  Rep.  817,  the  Court  of  Appeals  of 
New  York,  in  discussing  the  question  now  under  consideration, 
at  page  46  of  32  N.  E.,  page  457  of  18  L.  R.  A.  (135  N.  Y.  96, 
31  Am.  St.  Rep.  817),  says:  "It  is  difficult  to  perceive  any  sound 
distinction  between  a  case  where  the  defendant  converts  or  car- 
ries away  the  plaintiff's  horse  and  a  case  where,  through  negli- 
gence on  his  part,  the  horse  is  injured  so  as  to  be  valueless. 
There  is  no  reason  apparent  for  a  different  rule  of  damages  in 
the  one  case  than  in  the  other."  Quite  true  that,  notwithstand- 
ing the  court  here  clearly  points  out  that  there  can  be  no  dis* 
tinction  in  reason,  the  courts  of  New  York,  in  deference  to  early 
decisions,  still  cling  to  the  old  theory  that  in  certain  cases  it  is 
for  the  jury  to  say  whether  interest  shall  be  allowed  or  not. 
The  question,  however,  is  not  relegated  to  the  jury  in  cases  like 
the  one  at  bar,  even  in  New  York,  as  is  manifest  from  the  case 
of  Dana  v,  Feidler,  12  N.  Y.  40-50,  62  Am.  Dec.  130.  The  fols. 
lowing  cases  are  all  cases  of  injury  to  or  destruction  of  personal 
property  or  live  stock  while  in  transit,  and  in  all  of  them  the 
measure  of  damages  is  stated  to  be  the  amount  of  loss,  with 
legal  interest  from  the  time  of  delivery  or  loss:  Gulf,  C.  &  S. 
F.  Ry.  Co.  t;.  McCarty,  82  Tex.  608,  18  S.  W.  716;  Houston  & 
F.  C.  Ry.  Co.  V.  Jackson,  62  Tex.  209;  So.  Pac.  Ry.  Co  v. 
Anderson  (Tex.  Civ.  App.)  63  S.  W.  1022;  Missouri,  K.  &  P. 
Ry.  Co.  V,  Trusket,  53  S.  W.  444,  2  Ind.  T.  633;  St.  L.,  etc., 
Ry.  Co.  V,  Phelps,  46  Ark.  485;  Jacksonville,  T.  &  W.  Co.  v. 
Penn.  T.  &  Mfg.  Co.,  27  Fla.  1,  157,  9  South.  661,  17  L.  R.  A. 
33;  Erie  Ry.  Co.  v,  Lockwood,  28  Ohio  St.  358;  Illinois  C.  R. 
R.  Co.  V.  Haynes,  64  Miss.  604,  1  South.  765. 

If  we  assume  the  case  at  bar  to  be  one  commonly  called  a 
case  of  pure  tort  for  injury  to  or  destruction  of  personal  prop- 
erty through  ordinary  negligence,  still  the  respondent  was  en- 
titled to  interest  according  to  the  great  weight  of  authority.  In 
22  Cyc.  }500,  the  following  is  stated  to  be  the  law  upon  the  sub- 
ject of  allowing  interest  for  torts  to  property:  "While  it  has 
been  laid  down  in  many  cases  that  interest  will  not  be  allowed 
on  damages  recovered  for  torts  to  property  unless  the  defendant 
has  derived  some  benefit  from  his  tort,  or  has  been  guilty  of 
gross  negligence,  the  general  rule  supported  by  the  great  weight 
of  authority  is  that  in  cases  of  torts  to  property  interest  on  the 
damages  will  be  allowed  as  a  part  of  the  damages  and  as  an 
approximately  uniform'  measure  of  compensation."  This  text 
is  amply  sustained  by  the  following  authorities:     Woodland  v. 
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U.  P.  Ry.  Co.,  27  Utah,  543,  26  Pac.  298 ;  Rhemke  v.  Clinton,  2 
Utah,  230;  Varco  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  30  Minn. 
18,  13  N.  W.  921;  Railway  Co.  v,  Joachim,  58  Tex.  456;  Fre- 
mont, E.  &  M.  V.  Ry.  Co.  v,  Marley,  25  Neb.  138,  40  N.  W. 
948,  13  Am.  St.  Rep.  482 ;  U.  P.  Ry.  Co.  v.  Ray,  46  Neb.  750, 
65  N.  W.  773 ;  Kendrick  v.  Towle,  60  Mich.  363,  27  N.  W.  567, 
1  Am.  St.  Rep.  526 ;  Burdick  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 
87  Iowa,'  384,  54  N.  W.  439 ;  Johnson  v,  Chicago  &  N.  W.  Ry. 
Co.,  77  Iowa,  666,  52  N.  W.  512;  Dean  v.  Chicago  &  N.  W.  Rv. 
Co.,  43  Wis.  305;  Georgia  P.  Ry.  Co.  v,  FuUerton,  79  Ala.  298; 
Frazer  z\  Bigelow  C.  Co.,  141  Mass.  126,  4  X.  E.  620;  Regan 
V.  New  York  &  N.  E.  Ry.  Co.,  60  Conn.  124,  22  Atl.  503,  25 
Am.  St.  Rep.  306;  Schmidt  v.  Nunan,  63  Cal.  371. 

While  the  foregoing  by  no  means  constitute  all  the  authorities 
that  could  be  cited  upon  the  proposition,  they  are  quite  sufficient 
to  show  that  the  rule  has  become  general,  and  that  the  allow- 
ance of  interest  in  cases  of  torts  to  property  is  in  harmony  with 
the  trend  of  modern  authority.     It  is  quite  true  that  there  are 
cases  against  this  rule,  but  they  are  not,  as  we  conceive,  based 
on  either  good  reason  or  good  logic.    Th€  rule  adhered  to  in  the 
Kansas  and  other  like  cases,  as  instances  where  interest  is  al- 
lowed if  it  appears  that  the  person  committing  the  wrong  has 
to  some  extent  been  benefited  from  it,  is,  to  our  minds,  mani- 
festly unjust.    In  such  cases  interest  is  not  allowed  as  compensa- 
tion at  all,  but  upon  the  sole  ground  that  the  person  in  the 
wrong  must  yield  up  the  benefits  derived  by  him  to  the  one  to 
whom  they  belong  by  reason  of  ownership.     It  is  a  matter  of 
simple  restoration  of  what  has  been  withheld  without  adding 
anything  for  the  use.    It  is  only  a  mild  way  of  offering  a  pre- 
mium to  withold  pay  in  such  cases.    Is  there  any  reason  why  a 
person  sustaining  injury  and  damage  to  his  property  from  the 
negligent  act  of  another  should  not  receive  just  what  he  has  lost 
as  nearly  as  this  may  be  accomplished  in  a  court  of  justice?    If 
a  person's  property  is  destroyed  or  damaged,  why  is  he  not  en- 
titled to  be  compensated  to  the  full  extent  of  its  value  in  money 
so  that  he  may  replace  the  same  with  other  property  of  a  like 
nature?    If  on  the  day  of  its  injury  or  destruction  he  restores 
or  replaces  it  with  his  own  money,  why  is  he  not  entitled  to 
interest  on  that  money  to  the  date  of  repayment?     If  he  had 
loaned  the  money  to  some  one,  he  certainly  would  be  entitled  to 
interest,  and,  if  he  borrowed  it  from  some  one,  he  would  likely 
have  to  pay  interest  for  its  use.     By  being  awarded  legal  in- 
terest, therefore,  he  is, simply  placed  in  statu  quo, -and  nothing 
short  of  this  is  full  compensation,  and  that  is  just  what  the  law 
aims  to  accomplish.    Is  it  an  answer  to  say  that  the  damages  are 
unliquidated,  and  therefore  interest  is  not  to  be  allowed?    This, 
to  our  minds,  is  no  reason  at  all  in  case  of  injury  to  or  destnic- 
tion  of  property.    In  all  such  cases  the  party  sustaining  the  loss 
is  limited  in  his  recovery  to  the  market  or  actual  value  of  the 
property  at  the  time  of  the  injury  or  destruction.     Moreover, 
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he  must  establish  the  amount  of  the  loss  by  some  fixed  rule  or 
standard,  and  the  evidence  must  be  confined  thereto,  and  either 
the  court  or  jury  miist  find  the  value  in  accordance  with  the  evi- 
dence. In  the  class  of  cases,  therefore,  where  the  damage  is 
complete,  and  the  amount  of  the  loss  is  fixed  as  of  a  particular 
time,  there  is — there  can  be — no  reason  why  interest  should  be 
withheld  merely  because  the  damages  are  unliquidated.  There 
are  certain  cases  of  unliquidated  damages  where  mterest  cannot 
be  allowed.  In  all  personal  injury  cases,  cases  of  death  by 
wrongful  act,  libel,  slander,  false  imprisonment,  malicious  prose- 
cution, assault  and  battery,  and  all  cases  where  the  damages  are 
incomplete  and  are  peculiarly  within  the  province  of  the  jury  to 
assess  at  the  time  of  the  trial,  no  interest  is  permissible.  But 
this  is  so  because  the  damages  are  continuing  and  may  even 
reach  beyond  the  time  of  trial. 

There  are  also  other  cases  where  interest  is  not  allowed,  such 
as  where  exemplary  damages  are  permitted,  where  the  statute 
fixes  a  penalty  or  determines  the  damages  to  be  allowed.  Of 
the  latter  class  of  cases,  Oregon  S.  L.  R.  Co.  v,  Jones,  29  Utah, 
147,  80  Pac.  732,  is,  in  part,  an  illustration.  Some  courts  also 
seem  to  make  a  distinction  between  gross  or  wilful  negligence 
and  ordinary  negligence.  In  the  former,  interest  is  given;  in 
the  latter  it  is  withheld.  This  is  arbitrary  at  best.  The  loss  to 
the  injured  person  is  precisely  the  same  in  either  case,  and  he 
should  receive  compensation — no  more,  no  less.  There  is  an- 
other class  of  cases  where  the  matter  is  relegated  to  the  jury  or 
the  court  trying  the  case  to  allow  interest  or  not,  as  in  their 
judgment  may  seem  proper,  as  a  part  of  the  damages  to  be 
allowed.  This  rule  does  not  seem  to  be  based  upon  any  sound 
reason.  Moreover,  it  must  lead  to  uncertainty,  and  may  tend 
to  favoritism  in  its  application.  In  one  case  the  jury  may  allow 
20  per  cent.,  in  another  only  2,  and  in  another  none  at  all,  al- 
though the  cases  may  be  essentially  the  same.  If  the  law  is  to 
be  treated  as  a  science,  it  should  be  as  nearly  exact  as  it  can  be 
made,  and  its  operation  should  be  uniform.  In  those  cases  the 
courts  hold  that,  if  the  amount  allowed  by  the  jury  in  the  form 
of  interest  makes  the  damages  excessive,  then  the  courts  will 
require  a  remittitur  of  the  excess  or  grant  a  new  trial.  The 
whole  matter,  then,  resolves  itself  into  a  question  of  excessive 
damages.  If  the  amount  allowed  by  the  jury  is  excessive — ^that 
is,  not  supported  by  the  evidence  when  considered  as  a  whole — 
in  cases  where  the  amount  of  damages  is  to  be  ascertained  as 
of  a  particular  time  and  in  accordance  with  fixed  rules  of  evi- 
dence and  known  standards  of  value,  or  if  the  damages  allowed 
are  excessive,  appearing  to  have  been  given  under  the  influence 
of  passion  or  prejudice,  the  trial  courts  should,  when  a  motion 
for  a  new  trial  is  made  upon  the  ground,  require  a  remittitur  of 
the  excess,  or  grant  a  new  trial.  The  power  and  discretion  to  do 
this  is  expressly  vested  in  the  trial  courts  of  this  state,  and  should 
be  exercised  whenever  it  is  manifest  that  justice  and  right  re- 
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quire  it,  and,  unless  this  appears,  the  courts  should  not  interfere 
with  the  verdict  of  the  jury.  When  excessive  damages  are  al- 
lowed, the  case  should  be  treated  and  corrected  as  such,  and  not 
by  this  court  or  any  other  court  assuming  the  power  to  arbi- 
trarily withhold  interest  in  all  cases  of  unliquidated  damages. 
General  justice  is  never  promoted  by  an  effort  to  reach  it  by 
ignoring  sound  principles  of  law  in  particular  cases.  Whenever 
possible,  it  ought  not  be  left  to  the  mere  caprice  of  either  court 
or  jury  to  either  grant  or  withhold  that  which  is  due.  A  fixed 
rule,  when  based  on  sound  principles,  is,  in  most  instances,  a 
safer  guide  tlian  the  judgment -of  a  few  individuals,  however 
honest  or  pure  their  motives. 

Counsel  for  appellant,  however,  rely  on  the  case  of  Lester  v. 
Min.  Co.,  27  Utah,  470,  76  Pac.  341,  101  Am.  St.  Rep.  988; 
where  it  is  broadly  held  by  this  court  that  interest  is  not  allow- 
able in  cases  of  tort  for  unliquidated  damages.  That  case,  how- 
ever, is,  as  we  have  attempted  to  show,  not  only  against  reason, 
but  against  the  great  weight  of  authority.  Moreover,  it  is  against 
the  rule  laid  down  by  this  court  in  the  cases  of  Rhemke  v.  Clin- 
ton and  Woodland  v.  U.  P.,  supra.  The  latter  case  should  have 
been  reported  in  7  Utah,  but  is  found  in  27  Utah,  543,  26  Pac. 
298.  The  rule,  therefore,  that  we  have  announced  herein  has. 
practically  been  the  rule  of  .this  state  since  the  decision  in  2  Utah, 
supra,  and  that  case  has  been  cited  by  both  text-writers  and 
courts  as  placing  Utah  in  the  category  of  states  allowing  in- 
terest, in  cases  of  torts  to  property,  from  the  time  of  injury  or 
destruction.  In  the  Lester  Case,  supra,  no  authority  is  cited, 
except  the  case  of  Nichols  v.  Railroad  Co.,  7  Utah,  510,  27  Pac. 
693.  The  other  two  cases  are  not  mentioned.  An  examination 
of  the  Nichols  Case  discloses  that  it  was  correctly  decided,  and 
is  in  accordance  with  the  view  herein  expressed,  since  it  falls 
within  that  class  of  cases  where  the  damages  were  continuing, 
and  therefore  entirely  within  the  province  of  the  jury  to  fix  and 
assess  as  of  the  time  of  trial.  The  case  therefore  was  not  an 
authority  upon  the  question  decided  in  the  Lester  Case.  While 
we  have  not  been  able  to  find  any  cases,  except  from  Missouri 
(undoubtedly  there  are  such),  that  withhold  interest  in  a  case 
like  the  one  at  bar,  we  do  not  desire  for  that  reason  to  make  a 
distinction  in  respect  to  the  Lester  Case,  where  there  is  no  dif- 
ference in  principle.  Counsel  for  appellant  therefore  had  a  right 
to  rely  on  the  Lester  Case,  but,  as  that  case  is  wrong  in  principle, 
in  reason,  and  against  the  great  weight  of  authority,  as  well  as 
against  the  former  decisions  of  this  court  upon  the  subject,  it 
should  be,  and  accordingly  is,  overruled  upon  the  subject  of  al- 
lowing interest  in  cases  of  unliquidated  damages. 

Counsel  for  appellant  also  cite  some  other  cases.  The  Cali- 
fornia cases,  as  well  as  the  Nevada  case,  are  all  based  upon 
statutes  which  those  courts  construe  as  forbidding  interest  in 
the  class  of  cases  passed  upon.  Our  statute  (section  1241,  Rev. 
St.  1898)  is  general,  allowing  interest  in  all  cases  at  the  legal 
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rate,  in  the  absence  of  an  agreement.  Moreover,  with  perhaps 
one  or  two  exceptions,  all  the  cases  cited. by  counsel  are  readily 
distinguishable  from  the  case  at  bar.  In  most  of  them  the  matter 
of  the  amount  to  be  allowed  as  damages  was  not  controlled  by 
either  a  fixed  time  or  by  known  standards  of  value,  and  are  thus 
decided  in  accordance  with  the  principles  adopted  by  us  in  this 
case. 

The  true  test  to  be  applied  as  to  whether  interest  should  be 
allowed  before  judgment  in  a  given  case  or  not  is,  therefore,  not 
whether  the  damages  are  unliquidated  or  otherwise,  but  whether 
the  injury  and  consequent  damages  are  complefe  and  must  be 
ascertained  as  of  a  particular  time  and  in  accordance  with  fixed 
rules  of  evidence  and  known  standards  of  value,  which  the  court 
or  jury  must  follow  in  fixing  the  amount,  rather  than  be  guided 
by  their  best  judgment  in  assessing  the  amount  to  be  allowed 
for  past  as  well  as  for  future  injury,  or  for  elements  that  cannot 
be  measured  by  any  fixed  standards  of  value.  The  same  rule 
under  the  same  conditions  would  of  necessity  apply  to  actions 
for  breach  of  contract.  This  is  illustrated  by  some  of  the  Cali- 
fornia cases,  as  well  as  by  the  Nevada  case  cited  by  counsel  for 
appellant.  As  the  case  at  bar  falls  clearly  within  the  rule  where 
the  amount  is  computed  as  of  a  fixed  time,  and  in  accordance  with 
fixed  rules  of  evidence  as  to  value,  the  court  did  not  err  in 
computing,  on  the  amount  of  damages  found,  interest  at  the  legal 
rate. 

The  judgment  therefore  is  affirmed,  with  costs. 

McCarty,  C.  J.,  and  Straup,  J.,  concur. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v,  Osborn. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  October  16,  1906.) 

[148  Fed.  Rep.  606.] 

Receivers — Order  Appointing — Effect  of  Provisions. — An  inter- 
locutory order  appointing  receivers  for  a  railroad  confers  no  vested 
rights  on  any  outside  creditor  and  makes  no  provisions  which  cannot 
be  modified  or  changed  later  or  in  the  final  decree. 

Same — Foreclosure  Proceedings — Unsecured  Claims. — The  income 
of  a  ra'Iroad,  while  in  the  hands  of  receivers,  is  subject  to  equitable 
charges  of  a  different  character  from  those  to  which  the  fund  realized 
from  a  sale  of  the  corpus  of  the  property  is  subject. 

Same — Right  to  Priority  Over  Mortgages.* — Holders  of  unsecured 
claims  for  damages,  arising  from  negligence  of  a  mortgagor  railroad 
company  prior  to  the  appointment  of  receivers,  have  no  equity  which 
entitles  them  to  priority  of  payment  over  the  mortgage  creditors. 

Railroads — Foreclosure  of  Mortgage — Construction  of  Decree — ^Re- 
ceivership.—An  interlocutorv  decree  appointing  receivers  for  a  rail- 
<  .  ""  " 

*See  foot-note  appended  to  Hampton  v.  Norfolk  &  W.  Ry.  Co. 
(C.  C.  A.),  12  R.  R.  R.  165,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  165. 
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road  in  a  foreclosure  suit  directed  them,  to  pay  from  the  earnings 
of  the  road  all  just  and  legal  liabilities  of  the  company  incurred  in 
the  transportation  of  freight  and  passengers  within  the  preceding  13 
months,  including  damages  for  injuries  to  employees  or  other  per- 
sons and  to  property.  The  final  decree,  order  of  sale,  and  order  of 
confirmation  required  the  purchasers  or  their  assigns  to  pay,  in 
addition  to  the  price  bid,  any  indebtedness  and  liabilities  contracted 
or  incurred  by  the  mortgagor  ccanpany  in  the  operation  of  its  railroad 
prior  to  the  appointment  of  the  receivers,  "which  are  prior  in  lien 
to  said  general  mortgage,"  upon  the  court  adjudging  the  same  to  be 
prior  in  lien  to  said  mortgage,  and  reserved  jurisdiction  of  the  cause 
for  the  purpose  of  adjusting  such  claims,  giving  the  purchasers  or 
their  assigns  the  right  to  appear  and  defend  against  the  same  and 
the  right  of  appeal  from  the  decision  thereon.  Held,  that  a  claimant 
of  an  indebtedness  or  liability  of  the  old  company,  who  had  not 
secured  payment  thereof  out  of  the  earnings  of  the  road  while  in  the 
hands  of  the  receivers,  as  provided  by  the  interlocutory  decree,  could 
compel  payment  by  the  purchasers  or  their  assigns  only  by  estab- 
lishing on  principles  of  equity  that  his  demand  was  prior  in  lien  to 
the  mortgage,  on  a  hearing  in  conformity  to  the  provisions  of  the 
final  decree. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

On  December  23,  1893,  the  Union  Trust  Company  of  New. 
York,  as  trustee  under  the  general  mortgage  before  then  made 
by  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  filed 
its  bill  in  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kansas  against  the  railroad  company  to  foreclose  the  mort- 
gage. On  that  day  an  order  was  made  in  the  cause  appointing 
receivers  to  take  possession  of,  hold,  and  manage  the  railroad 
pending  the  litigation.  That  order  was  first  made  upon  a  con- 
dition that  all  liabilities  of  the  railroad  company,  including, 
among  others,  damages  for  injuries  to  employees  or  other  per- 
sons and  to  property  which  had  accrued  within  12  months  before 
that  date,  should  constitute  a  lien  upon  the  railroad  property 
paramount  to  the  lien  of  the  mortgage,  and  requiring  such  lia- 
bilities, if  not  paid  by  the  receivers  out  of  the  earnings,  to  be  paid 
out  of  the  proceeds  of  the  sale  of  the  road. 

Subsequently,  and  on  January  10,  1894,  the  order  was  mod- 
ified so  as  to  read  as  follows:  '*And  it  appearing  to  the  court 
that  the  defendant  company  owes  debts  and  has  incurred  lia- 
bilities which  the  holders  thereof  could,  without  any  interference 
with  the  legal  or  equitable  rights  of  the  complainant  under  the 
mortgage  set  out  in  the  bill,  collect  by  proceedings  at  law  from 
said  defendant  by  seizing  its  rents,  income,  and  earnings,  and  in 
other  lawful  modes,  if  not  restrained  from  so  doing  by  9iis  court, 
and  that  it  would  be  inequitable  and  unjust  for  uie  court  to 
deprive  said  creditors  of  their  legal  right  to  collect  their  several 
debts,  by  appointing  receivers  to  take  and  receive  the  earnings 
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of  said  road  during  the  pendency  of  this  suit,  as  prayed  by  the 
complainant,  without  making  suitable  provision  for  the  payment 
of  such  debts  and  liabilities,  the  receivers  herein  are  therefore 
further  directed  to  pay  all  just  and  legal  debts,  demands  and 
liabilities  due  or  owing  by  the  defendant  company  which  accrued 
or  were  incurred  for  work,  labor,  materials,  machinery,  fixtures 
and  supplies  of  every  kind  and  character,  done,  performed  or 
furnished  in  the  improvement,  equipment  or  operation  of  said 
road  and  its  branches,  and  all  just  and  legal  liabilities  incurred 
by  the  said  company  in  the  transportation  of  freight  and  passen- 
gers, including  damages  for  injuries  to  employees  or  other  per- 
sons and  to  property  which  have  accrued,  or  upon  which  suit  has 
been  brought  or  was  pending,  or  judgment  rendered  within 
twelve  months  last  past,  and  all  liability  of  said  company  to  per- 
sons or  corporations  who  may  have  become  sureties  for  said  com- 
pany on  stay,  supersedeas  or  cost  bonds,  or  bonds  in 
garnishment  proceedings,  or  other  bonds  of  like  character,  with- 
out regard  to  the  date  of  such  bonds;  and  also  all  liabilities  to 
persons  or  corporations  who  may  have  become  liable  by  indorse- 
ment, guaranty  or  otherwise,  for  the  debts  of  said  company  on 
account  of  money  borrowed  by  said  company  to  pay  operating 
expenses;  and  also  all  just  and  legal  debts  and  liabilities  which 
the  said  receivers  may  incur  in  opreating  said  road,  including 
claims  for  injury  to  persons  and  property.  The  receivers  are 
authorized  and  directed  to  pay  all  such  debts  and  liabilities,  as 
the  same  shall  accrue,  out  of  the  earnings  of  the  road." 

Afterwards,  on  August  27,  1895,  after  that  suit  had  been  con- 
solidated with  two  others,  a  final  decree  of  foreclosure  and  sale 
was  entered.  That  decree  contained,  among  other  things,  the 
following  provisions:  "The  purchaser  or  purchasers,  his  or  their 
successors  and  assigns,  shall  as  part  consideration  and  purchase 
price  of  the  property  purchased,  and  in  addition  to  the  sum  bid, 
cake  the  same  and  receive  the  deed  therefor  upon  the  express 
condition  that  he  or  they,  or  his  or  their  successors  or  assigns, 
shall  pay,  satisfy  and  discharge  any  unpaid  compensation  which 
shall  be  allowed  by  the  court  to  the  receivers,  and  all  indebted- 
ness and  obligations  or  liabilities  which  shall  have  been  legally 
contracted  or  incurred  by  the  receivers  before  delivery  of  posses- 
sion of  the  property  sold,  and  also  any  indebtedness  and  liabilities 
contracted  or  incurred  by  said  defendant  railroad  company  in  the 
operation  of  its  railroads  prior  to  the  appointment  of  the  re- 
ceivers, which  are  prior  in  lien  to  said  general  mortgage,  and  pay- 
ment whereof  was  provided  for  by  the  order  of  this  court  dated 
January  10,  1894,  and  filed  January  16,  1894,  and  which  shall  not 
be  paid  or  satisfied  out  of  the  income  of  the  property  in  the  hands 
of  the  receivers,  upon  the  court  adjudging  the  same  to 
be  prior  in  lien  to  said  mortgage  and  directing  pay- 
ment thereof,  provided  that  suit  be  brought  for  the  enforce- 
ment of  such  indebtedness,  obligation  or  liability  within  the  period 
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allowed  by  the  statute  of  limitations  of  the  state  of  Kansas 
for  the  commencement  of  such  suit  thereon  after  such  indebted- 
ness, obligation  or  liability  was  contracted  or  arose.  In  the  event 
that  said  purchaser  or  purchasers  shall  refuse,  after  demand 
made,  to  pay  any  such  indebtedness,  obligation  or  liability,  the 
person  holding  the  claim  therefor,  whether  established  in  a  state 
court  or  any  other  court  of  competent  jurisdiction,  may,  upon 
fifteen  days'  notice  to  said  purchaser  or  purchasers,  their  suc- 
cessors or  assigns,  file  his  petition  in  this  court  to  have  such  claim 
enforced  against  the  property  aforesaid  in  accordance  with  the 
usual  practice  in  relation  to  claims  of  a  similar  character;  and 
such  purchaser  or  purchasers,  and  his  and  their  successors  or 
assigns,  shall  have  the  right  to  appear  and  make  defense  to  any 
claim,  debt  or  demand  so  sought  to  be  enforced,  but  either  party 
shall  have  the  right  to  appeal  from  any  judgment,  decree  or  order 
made  thereon.  And  jurisdiction  of  this  cause  is  retained  by  this 
court  for  the  purpose  of  enforcing  the  foregoing  provisions  of 
this  decree,  and  the  court  reserves  the  right  to  retake  and  resell 
said  property  in  case  the  purchaser  or  purchasers,  his  or  their 
successors  or  assigns,  shall  fail  to  comply  with  any  order  of  the 
court  in  respect  to  the  payment  of  such  prior  indebtedness,  obli- 
gations or  liabilities  within  thirty  days  after  service  of  a  copy  of 
such  order.  Any  such  purchaser  or  purchasers,  and  his  or  their 
successors  and  assigns,  shall  have  the  riglit  to  enter  his  or  their 
appearance  in  this  court,  or  any  other  court,  and  he  or  they,  or 
any  of  the  parties  of  this  suit,  shall  have  the  right  to  contest  any 
claim,  demand  and  allowance  existing  at  the  time  of  the  sale  and 
then  undetermined,  and  any  claim  or  demand  which  may  arise  or 
be  presented  thereafter,  which  would  be  payable  by  such  pur- 
chaser or  purchasers,  his  or  their  successors,  or  assigns,  or  which 
would  be  chargeable  against  the  property  purchased,  in  addition 
to  the  amount  bid  by  such  purchaser  or  purchasers  at  the  sale,, 
and  may  appeal  from  any  decision  relating  to  any  such  claim, 
demand  or  allowance." 

Afterwards,  on  December  10,  1895,  the  property  described  and 
•  included  in  the  mortgages  foreclosed  was  sold  by  the  special 
master  appointed  for  that  purpose  to  Edward  King,  Victor 
Morawetz,  and  Charles  C.  Beaman,  and  on  that  day  the  sale  was 
confirmed  by  an  order,  which,  among  other  things,  contained  the 
following:  "And  it  appearing  by  such  special  master's  report 
that  he  has  fully  complied  with  the  directions  of  said  [final] 
decree  as  to  the  sale  of  said  property,  and  that  such  purchasers 
were  the  highest  and  best  bidders  for  such  railroad,  property  and 
franchises  sold  as  a  single  parcel,  and  that  the  same  was  struck 
off  to  them  for  the  sum  of  sixty  million  dollars,  subject,  however, 
to  the  payment  of  the  receivers'  compensation,  receivers'  debts 
and  other  preferential  liens  and  claims,  as  provided  for  in  said 
decree,  and  to  all  and  singular  the  terms  and  conditions  in  said 
decree  set  forth,  *  *  *  the  court  now  orders  and  decrees  that 
the  said  report  of  the  said  special  master  be  in  all  things  ap- 
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proved,  and  that  the  sale  made  by  him  *  *  *  be  and  the  same 
is  in  all  things  ratified,  approved,  confirmed  and  made  absolute, 
subject,  however,  to  the  payment  of  the  receivers'  compensation, 
receivers'  debts  and  preferential  claims  and  to  all  equities  re- 
served and  to  all  and  singular  the  conditions  of  purchase,  as  re- 
cited in  such  decree;  and  this  court  expressly  reserves  and  re- 
tains jurisdiction  of  this  cause  and  power  to  enforce  all  the 
.  provisions  of  said  decree.    *    *    *" 

After  reciting  that  the  purchasers  had  deposited  bonds  and 
paid  the  money  as  required  by  the  decree,  the  court  proceeds  in 
the  order  of  confirmation  and  directs  the  special  master  to  exe- 
cute a  deed  conveying  the  railroad  and  its  franchises  to  the  pur- 
chasers, "subject,  however,  to  the  payment,  satisfaction  or  dis- 
charge by  such  purchaser  or  purchasers,  or  their  successors  or 
assigns,  of  *  *  *  all  indebtedness  and  liabilities  contracted  or 
incurred  by  the  said  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  in  the  operation  of  its  railroads  prior  to  the  appoint- 
ment of  the  receivers,  which  are  prior  in  lien  to  said  general 
mortgage,  and  payment  whereof  was  provided  for  by  the  order 
of  this  court  dated  January  10,  1894,  and  filed  January  16,  1894, 
and  which  shall  not  be  paid  or  satisfied  out  of  the  income  of  the 
property  in  the  hands  of  the  receivers,  upon  the  court  adjudging 
the  same  to  be  prior  in  lien  to  said  mortgage  and  directing  pay- 
ment thereof." 

Later,  on  December  12,  1895,  the  special  master,  acting  under 
authority  of  the  foregoing  decree  and  order,  executed  a  deed 
conveying  to  the  purchasers  the  railroad  and  its  franchises  in 
which  the  sale  was  declared  to  be  subject  to  the  payment  by  the 
purchasers  of  the  indebtedness  and  liabilities  contracted  or  in- 
curred by  the  old  company  in  the  operation  of  its  railroads  prior 
to  the  appointment  of  the  said  receivers,  in  exactly  the  same 
language  as  that  found  in  the  final  decree  and  order  of  confir- 
mation already  quoted.  Later  the  purchasers  transferred  the 
property  by  them  acquired  at  the  special  master's  sale  to  the  ap- 
pellant herein,  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany, a  new  corporation  created  and  organized  for  the  purpose ; 
made  the  transfer  to  it  subject  to  the  same  conditions  concern- 
ing the  payment  of  debts  and  liabilities  as  were  contained  in  the 
final  decree,  order  confirming  the  sale,  and  master's  deed. 

Milo  H.  Osborn,  the  appellee,  in  1892,  prior  to  the  institution 
of  the  foreclosure  suit,  instituted  his  action  in  the  district  court 
of  Harper  county,  Kan.,  against  the  mortgagor,  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company,  to  recover  damages  for 
alleged  negligent  conduct  of  its  agents  and  servants,  resulting 
in  the  burning  and  destruction  of  his  wheat  crop  stacked  on  his 
premises.  This  action,  after  protracted  litigation  in  that  and  the 
Supreme  Court  of  Kansas,  resulted,  in  April,  1902,  in  a  final 
judgment  in  the  district  court  in  his  favor  against  the  old  com- 
pany for  $1,968.40.  Afterwards,  on  March  10,  1903,  Osborn 
filed  in  the  Circuit  Court  of  the  United  States  for  the  District  of 
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Kansas,  in  w^hich  the  original  foreclosure  proceeding  was  insti- 
tuted and  was  then  pending,  his  intervening  petition  praying  that 
his  judgment  be  ordered  paid  by  the  new  railroad  company  with- 
out any  inquiry  as  to  whether  it  evidenced  a  debt  prior  in  lien 
to  the  general  mortgage,  on  the  theory  that  the  interlocutory  and 
final  decrees  in  the  foreclosure  suit  imposed  its  payment  upon  the 
purchasers  and  their  assigns  as  a  part  of  the  purchase  price.  In 
answer  to  the  intervening  petition,  the  appellant  railway  compan) 
admitted  that  Osborn  had  secured  a  judgment  m  the  district 
court  of  Harper  county,  Kan.,  as  alleged  by  him,  but  averred  that 
it  (the  appellant)  was  not  liable  to  pay  the  same  under  the  de- 
crees entered  in  the  foreclosure  suit.  Upon  the  foregoing  facts 
the  Circuit  Court  ordered  the  appellant  railway  company  to  pay 
the  Osborn  judgment  with  interest,  without  any  hearing  or  in- 
quiry into  the  equity  of  the  claim  or  whether  it  was  in  fact  prior 
in  lien  to  the  original  mortgage  debt;  the  theory  of  the  learned 
trial  judge  being  that  this  demand  was  required  to  be  paid  by  the 
original  order  of  appointment  of  the  receivers  as  a  preferential 
demand,  and  that  nothing  occurred  later  in  the  final  decree  and 
confirmation  of  the  sale  to  aflFect  that  obligation.  The  railway 
company  appeals. 

Robert  Dunlap  ( Wnt.  R.  Smith  and  Gardiner  Lathrop,  on  the 
brief),  for  appellant. 

/.  P.  Campbell  (S,  S.  Sisson  and  H,  C,  Sluss,  on  the  brief), 
for  appellee. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judges. 
Adams,  Circuit  Judge,  after  stating  the  case  as  above,  deliv- 
ered the  opinion  of  the  court. 

The  deed  from  the  original  purchasers  of  the  railroad  to  the 
appellant,  the  Atchison,  Topeka  &  Santa  Fe  Railway  Company, 
obligates  it  to  pay  all  the  debts  and  liabilities  which  the  original 
purchasers  were  required  to  pay.  Accordingly,  our  inquiry  is 
limited  to  a  consideration  of  the  obligations  imposed  upon  the 
original  purchasers;  and,  as  this  depends  upon  the  construction 
to  be  placed  upon  the  interlocutory  and  final  decrees  entered  in 
the  foreclosure  suit,  it  becomes  necessary  to  carefully  consider 
them  with  the  purpose  of  ascertaining  their  true  meaning.  In 
order  to  do  so  it  is  well  first  to  advert  to  the  state  of  law  on  the 
subject  in  question  at  the  time  the  decrees  were  entered.  It  should 
be  presumed  that  the  chancellor  passed  all  the  orders  and  decrees 
in  the  light  of,  and  conformably  to,  existing  law.  By  that,  their 
meaning  may  well  be  elucidated. 

The  order  appointing  the  receivers  was  interlocutory  only. 
Its  function  was  to  lay  down  a  scheme  for  holding  and  operating 
the  railroad  pending  the  foreclosure  suit.  No  claimant  acquired 
any  right  to  the  property  or  its  income  by  virtue  of  that  order 
which  might  not  be  modified  by  later  orders  or  by  provisions  of 
the  final  decree.  In  other  words,  no  vested  rights  accrued  to  any 
such  claimant  by  the  provisions  of  that  order.     Kneeland  i\ 
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American  Loan  Co.,  136  U.  S.  89,  97,  10  Sup.  Ct.  950,  34  L.  Ed. 
379;  Louisville,  Evansville  &  St.  Louis  Railway  Co.  v.  Wilson, 
138  U.  S.  501,  506,  11  Sup.  Ct.  405,  34  L.  Ed.  1023;  Gregg  v. 
Mercantile  Trust  Co.,  48  C.  C.  A.  318,  109  Fed.  220,  226; 
Mather  Humane  Stock  Transp.  Co.  v,  Anderson,  22  C.  C.  A.  109, 
76  Fed.  164.  The  income  of  a  railroad  while  in  the  hands  of  a 
receiver  is  subject  to  equitable  charges  of  a  different  character 
and  for  different  reasons  from  those  to  which  the  corpus  of  the 
fund  realized  by  a  sale  is  subject.  Fosdick  v,  Schall,  99  U.  S. 
235,  25  L.  Ed.  339;  Union  Trust  Co.  v.  Souther,  107  U.  S.  591, 
2  Sup.  Ct.  295,  27  L.  Ed.  488;  St.  Louis,  etc.,  Railroad  Co.  v. 
Cleveland,  etc..  Railway,  125  U.  S.  658,  8  Sup.  Ct.  1011,  31  L. 
Ed.  832;  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  183,  25 
Sup.  Ct.  415,  49  L.  Ed.  717;  Blair  v,  St.  Louis,  etc..  Railroad 
(C.  C.)  22  Fed.  471.  The  lien  created  by  the  mortgage  in  favor 
of  the  bondholders  was  a  vested  right  subject  only  to  the  pay- 
ment of  a  few  unsecured  matured  claims  for  operating  expenses, 
equipment,  and  the  like,  necessary  to  equitably  restore  to  unse- 
cured creditors  that  which  by  the  nonpayment  of  their  claims 
when  due  amounted  to  a  diversion  of  the  fund  in  favor  of  the 
mortgage  creditors;  or,  in  the  language  of  Mr.  Justice  Brewer 
in  the  Kneeland  Case,  subject  only  to  the  payment  "of  a  few  un-^ 
secured  claims  which  by  the  rulings  of  this  court  have  been  de- 
clared to  have  an  equitable  priority."  Fosdick  v,  Schall,  supra; 
Kneeland  v,  American  Trust  Co.,  supra ;  Gregg  v.  Metropolitan 
Trust  Co.,  supra;  Southern  Railway  v,  Carnegie  Steel  Co.,  176 
U.  S.  257,  20  Sup.  Ct.  347,  44  L.  Ed.  458.  Unsecured  claims 
for  damages  arising  from  negligence  of  the  mortgagor  company 
before  the  appointment  of  receivers  had  not,  before  the  decrees 
were  made  in  this  case,  or  since  then,  been  recognized  as  con*, 
ferring  upon  the  holders  an  equity  for  their  payment  over  the 
mortgage  creditors.  On  the  contrary,  such  claims  had  been  de- 
clared by  this  court,  when*  the  learned  chancellor  who  passed  the 
decrees  in  this  case  was  one  of  its  honored  members,  not  to  be 
entitled  to  any  such  preferential  right..  St.  Louis  Trust  Co.  v, 
Riley,  16  C.  C.  A.  610,  70  Fed.  32,  30  L.  R.  A.  456.  See,  also, 
Atlantic  Trust  Co.  v,  Dana,  62  C.  C.  A.  657,  128  Fed.  209. 

In  the  light  of  the  foregoing  well-settled  propositions,  the  de- 
crees now  in  question  were  entered.  On  their  true  interpreta- 
tion depends  the  conclusion  to  be  reached  in  this  case.  If  the 
purchasers  at  the  master's  sale  purchased  the  railroad  and  re- 
ceived deeds  or  conveyances  thereof  subject  to  the  condition  that 
they  should  pay  all  liabilities  for  damages  incurred  by  the  negli- 
gent operation  of  the  road  before  the  receivers  were  appointed, 
then  the  decree  ordering  the  appellant  railway  company,  which 
holds  under  and  through  them  and  subject  to  all  their  assumed 
liabilities,  to  pay  the  same,  is  right  and  should  be  affirmed. 

It  may  readily  be  conceded  that,  by  the  interlocutory  order 
appointing  the  receivers,  the  chancellor  intended  to  subject  the 
earnings  or  income  resulting  from  the  operation  of  the  railroad 
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to  the  payment,  among  other  things,  of  claims  like  that  of  Os- 
born. In  fact,  by  the  first  order  made  on  December  23,  1893, 
before  its  modification  on  January  10,  1894,  the  chancellor  in 
express  words  declared  that  the  order  appointing  the  receivers 
was  made  on  condition  that  all  demands  and  liabilities  due  or 
owing  by  the  railroad,  including  damages  for  injuries  to  employ- 
ees or  other  persons  and  to  property,  should  be  paid  either  out 
of  the  earnings  of  the  road  while  in  the  hands  of  the  receivers 
or  out  of  other  funds  in  the  hands  of  the  receivers,  or,  "if  not 
sooner  discharged,  then  the  same  shall  be  paid  out  of  the  proceeds 
of  the  sale  of  the  road."  But,  as  already  seen,  this  order  confers 
no  vested  rights  upon  any  claimant  and  was  quickly  supplanted 
by  another  one.  On  January  10,  1894,  doubtless  out  of  def- 
erence to  the  then  recently  expressed  opinion  of  Mr.  Justice 
Brewer  in  Kneeland  v.  American  Loan  Company,  supra,  wherein 
he  announced  that  courts  had  no  right  to  make  the  appointment 
of  a  receiver  conditional  upon  the  payment  of  unsecured  indebt- 
edness, the  modified  order  found  in  the  statement  of  the  case  was 
made,  eliminating  the  condition  found  in  the  order  of  December 
23d,  and  also  striking  out  that  part  of  the  order  requiring  the  un- 
secured liabilities,  if  not  sqoner  discharged,  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  road.  It  may  reasonably  be  concluded 
that  the  chancellor,  by  the  modification  and  correction  of  the  in- 
terlocutory order,  in  the  way  just  indicated,  intended  that  such 
debts  should  not  be  paid  out  of  the  proceeds  of  the  sale,  or  in 
fact  in  any  way  other  than  out  of  the  earnings.  We  thus  ob- 
serve that,  at  the  initiation  of  the  proceedings,  the  chancellor 
discriminated  in  a  marked  manner  between  payment  out  of  in- 
come and  out  of  proceeds  of  sale,  and  clearly,  in  the  new  order, 
limited  the  fund  out  of  which  payments  should  be  made  to  the 
earnings  of  the  road. 

The  claim  in  question  not  having  been  paid  out  of  the  earnings, 
it  became  subject  to  the  provisions  of  the  final  decree.  The 
chancellor,  still  bearing  in  mind  the  equitable  rule  he  had  recog- 
nized by  the  amendment  of  January  10,  1894,  namely,  that  he 
could  not  lawfully,  arbitrarily  impose  upon  the  purchasers  the 
condition  of  paying  unsecured  demands,  or,  in  other  words, 
require  their  payment  out  of  the  proceeds  of  the  sale  before  the 
mortgage  debt  was  satisfied,  apparently  adjusted  the  final  decree 
to  the  requirement  of  that  rule.  The  interlocutory  order  was 
now  to  be  entirely  superseded,  and  the  rights  of  the  parties  were 
to  be  finally  determined  and  a  final  decree  entered  fixing  the 
same.  What  was  done  ?  The  chancellor  certainly  does  not  order 
and  decree  that  the  purchasers  shall  pay  as  part  consideration 
for  and  as  a  condition  to  securing  titje  to  the  railroad,  over  and 
above  the  sum  bid,  "all  indebtedness  and  liabilities  contracted 
and  incurred  by  the  railroad  in  the  operation  of  its  road  prior  to 
the  appointment  of  the  receivers."  If  he  had  so  intended,  the 
words  just  quoted  would  have  accurately  expressed  that  inten- 
tion.    Nothing  more  would  have  been  necessary.     But  he  im- 
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mediately  qualified  the  general  words  used,  by  providing  that 
the  debts  and  liabilities  to  be  paid  by  the  purchasers  should  have 
a  certain  quality  additional  to  that  of  having  been  incurred  be- 
fore the  appointment  of  the  receivers,  namely,  they  should  be 
such  as  "are  prior  in  lien  to  said  general  mortgage" ;  and  then, 
out  of  further  and  abundant  precaution,  and  apparently  for  the 
purpose  of  providing  for  an  adjudication  of  the  question  whether 
the  required  quality  determinative  of  the  right  of  priority  in  lien 
existed,  he  provided  that  they  should  be  paid  "upon  the  court 
adjudging  the  same  to  be  prior  in  lien  to  said  mortgage  and 
directing  a  payment  thereof." 

Still  further  evincing  a  purpose  to  subject  the  purchasers  to 
payment  of  only  such  debts  as  were  in  fact  prior  in  lien  to  the 
general  mortgage,  the  chancellor  provided  that,  if  such  debts  and 
liabilities  are  net  paid  on  demand,  the  claimant  may  "file  his 
petition  in  this  court  to  have  such  claim  enforced  against  the 
property"^  but  "such  purchaser  or  purchasers  and  his  or  their 
successors  or  assigns  shall  have  the  right  to  make  defense  to  any 
claim,  debt  or  demand  so  sought  to  be  enforced,  and  either  party 
shall  have  the  right  to  appeal  from  any  judgment,  decree  or  order 
made  thereon."    This  clause  cannot,  in  our  opinion,  mean  what 
is  contended  for  by  appellee's  counsel,  that  a  claimant  may  pre- 
sent his  petition  to  the  Circuit  Court  merely  for  the  purpose  of 
having  that  court  ascertain  and  find  that  it  was  a  claim  within 
the  class  mentioned  in  the  interlocutory  order  of  January   10, 
1894,  which  was  to  be  paid  out  of  the  earnings  of  the  road.    It 
obviously  has  a  broader  meaning.     The  petition  was  to  be  pre- 
sented to  secure  an  order  for  the  enforcement  of  the  claim,  not 
against  the  earnings  as  only  contemplated  by  the  interlocutory 
order,  but  against  the  property  itself  in  the  hands  of  the  pur- 
chasers or  their  assigns.    In  order  to  secure  such  an  order,  the 
claim  must  be  shown  to  be  prior  in  lien  to  the  general  mortgage. 
To  meet  an  issue  of  that  kind,  the  provision  was  made  for  bring- 
ing in  the  purchasers  or  their  assigns  and  conferring  upon  them 
the  right  to  defend  against  the  enforcement  of  the  claim  upon 
their  property  and  to  appeal  from  any  adverse  decision.     This 
elaborate   machinery   for   the   institution   of   a   proceeding   and 
bringping  the  parties  interested  was  not  devised  merely  to  ascertain 
that  the  claim  belonged  to  a  class  which  its  very  existence  as  a 
claim  demonstrated. 

The  order  confirming  the  master's  sale  and  the  deed  executed 
by  him  each  contain  the  identical  language  found  in  the  final 
decree  already  referred  to.  It  seems  to  us  that  the  learned 
chancellor  endeavored  in  those  three  documents  most  industri- 
ously to  accurately  discriminate  in  the  kind  of  liabilities  incurred 
before  the  appointment  of  the  receivers  which  the  purchasers 
were  required  to  pay  in  addition  to  the  sum  bid  by  them  for  the 
property.  The  provisions  seem  to  us  to  admit  of  no  doubt  as 
to  their  meaning.  They  carry  the  obvious  implication  that  some 
debts  or  liabilities  contracted  or  incurred  by  the  old  railroad  prior 
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to  the  appointment  of  the  receivers  were  not  of  equitable  cogni- 
zance and  constituted  no  lien  prior  to  the  mortgage  lien.  Such 
was  the  settled  law,  and  such  the  learned  chancellor  had  himself 
declared  in  the  Riley  Case.  The  obvious  purpose  of  the  pro- 
visions above  referred  to,  requiring  only  tho§e  debts  to  be  paid 
which  were  *'prior  in  lien  to  the  general  mortgage/*  and  that. 
too,  only  **upon  the  court  adjudging  the  same  to  be  prior  in  lien 
thereto,"  was  to  distinguish  between  such  as  were  not  of  that 
character,  and  therefore,  under  decisions  well  known  to  the 
chancellor,  not  entitled  to  take  precedence  over  the  mortgage 
creditors  and  those  *'few  unsecured  claims  which  by  the  rulings 
of  the  Supreme  Court"  were  entitled  to  equitable  priority. 

Learned  counsel  for  the  appellee  call  attention  to  the  following 
provisions  of  the  interlocutory  order  appointing  receivers: — 

"And  it  appearing  to  the  court  that  the  defendant  company 
owes  debts  and  has  incurred  liabilities  which  the  holders  thereof 
could,  without  any  interference  with  the  legal  or  equitable  rights 
of  the  complainant  under  the  mortgage  set  out  in  the  bill,  collect 
by  proceedings  at  law  from  said  defendant  by  seizing  its  rents, 
income,  and  earnings,  and  in  other  lawful  modes,  if  not  re- 
strained from  so  doing  by  this  court,  and  that  it  would  be  in- 
equitable and  unjust  for  the  court  to  deprive  said  creditors  of 
their  legal  right  to  collect  their  several  debts,  by  appointing  re- 
ceivers to  take  and  receive  the  earnings  of  said  road  during  the 
pendency  of  this  suit,  as  prayed  by  the  complainant,  without 
making  suitable  provision  for  the  payment  of  such  debts  and 
liabilities." 

— and  earnestly  urge  that  that  preamble  settles  the  law  of  the 
case,  was  unappealed  from,  and  is  now  binding  upon  the  railway 
company.  We  cannot  give  our  assent  to  any  such  view.  The 
authorities  already  referred  to  clearly  establish  the  doctrine  that 
the  interlocutory  decree  appointing  receivers  confers  no  vested 
rights  upon  any  outside  creditor  and  makes  no  provisions  which 
cannot  be  modified  or  changed  later  or  in  the  final  decree.  The 
recital  referred  to  orders  nothing  or  adjudges  nothing,  and,  if  it 
did,  was  not  an  appealable  order  prior  to  the  rendition  of  the 
final  decree. 

It  is  next  urged  that  the  true  interpretation  of  the  final  decree, 
wherein  it  refers  to  the  obligation  upon  the  purchasers  to  pay 
anv  indebtedness  and  liabilities  contracted  or  incurred  bv  the 
railroad  company  .prior  to  the  appointment  of  the  receivers, 
"which  are  prior  in  lien  to  said  general  mortgage,"  is  that  the 
last  italicized  words  constitute  a  statement  that  all  such  indebted- 
ness and  liabilities  so  incurred  prior  to  the  appointment  of  the 
receivers  are  in  fact  prior  in  lien  to  the  general  mortgage.  In 
other  words,  the  contention,  as  we  understand  it,  is  that  the  refer- 
ence in  the  final  decree  to  "the  indebtedness  and  liabilities  con- 
tracted or  incurred  by  the  railroad  prior  to  the  appointment  of 
the  receivers"  is  to  such  claims,  as  a  class,  created  by  the  order 
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appointing  the  receivers  of  date  June  10,  1894,  and  that  all  such 
claims  were  by  the  language  of  the  final  decree  declared  to  be 
prior  in  lien  to  the  general  mortgage.  We  are  unable  to  adopt 
that  view  of  the  decree.  It  is,  in  our  opinion,  not  warranted  by 
the  language  actually  employed  or  the  necessary  implications 
already  referred  to.  Moreover,  it  overlooks  or  fails  to  give  sig- 
nificance to  several  important  provisions  of  the  decree  already 
referred  to,  and  in  that  respect  violates  a  well-known  rule  of 
construction  of  contracts  and  other  written  documents.  A  de- 
cree as  so  interpreted  would  be  so  out  of  harmony  with  and  so 
contrary  to  existing  law  and  practice  in  equity  that  we  would 
not  assume  it  to  have  been  made  unless  the  language  employed 
imperatively  demanded  it.  We  cannot,  therefore,  in  view  of 
what  has  been  said,  agree  to  the  contention  of  learned  counsel 
for  the  appellee  that  the  claim  of  Osborn  was  ever  adjudicated 
either  by  the  interlocutory  decree  or  final  decree  to  be  prior  in 
lien  to  the  general  mortgage.  It  has  never  been  so  adjudicated, 
and  until  it  has  been  no  order  should  be  made  directing  the  fip- 
pellailt  railway  company  to  pay  it. 

But  it  is  contended  that,  since  the  decrees  were  entered  in  the 
foreclosure  suit,  there  has  been  a  harmonious  interpretation  of 
them  by  state  and  federal  courts  and  a  cotemporaneous  construc- 
tion of  them  by  the  railway  company,  to  the  effect  that  all  liabili- 
ties of  whatsoever  character  incurred  by  the  old  company  were 
by  those  decrees  imposed  as  obligations  upon  the  new  company. 
Our  attention  is  first  called,  in  support  of  that  contention,  to 
the  case  of  Goodwin  v,  Atchison,  Topeka  &  Santa  Fe  Railway 
Company,  55  C.  C.  A.  337,  118  Fed.  403,  decided  by  this  court. 
Judge  Thayer,  in  delivering  the  opinion,  disposed  of  the  case 
solely  on  the  ground  that,  by  the  voluntary  appearance  of  Mrs. 
Goodwin  and  submission  of  her  cause  upon  its  merits  to  the 
special  master  appointed  in  certain  supplemental  proceedings 
therein  described,  to  subject  unmortgaged  assets  of  the  old  com- 
pany to  the  payment  pro  rata  of  unsecured  demands  against  that 
company,  she  was  concluded  by  the  final  judgment  of  the  Circuit 
Court,  confirming  the  master's  report  and  disallowing  her  claim, 
from  again  contesting  the  same  matter  in  an  intervening  petition 
based  on  the  decrees  rendered  in  the  foreclosure  suit.  After  so 
disposing  of  the  appeal,  ^fudge  Thayer  took  occasion  to  say: 

"Neither  the  order  appointing  receivers  for  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company,  nor  the  decree  of  fore- 
closure, determined  that  the  claim  in  controversy  was  preferential 
and  must  be  paid  in  any  event.  The  order  appointing  receivers 
placed  the  claim  in  the  class  of  preferential  demands  provided 
the  intervener  succeeded  in  showing  that  she  had  a  valid  de- 
mand against  the  railroad  company.  The  question  of  the  validity 
of  the  claim  was  left  open  for  adjudication  by  the  order  ap- 
pointing receivers,  and,  as  the  intervener  failed  to  show  that  the 
claim  presented  was  a  legal  and  lawful  demand,  her  application 
for  relief  is  not  strengthened  by  an)^hing  contained  in  the  order 
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anpointing  receivers,  or  in  the  decree  of  foreclosure  and  sale, 
or  in  the  order  approving  the  sale." 

This  utterance  is  claimed  by  learned  counsel  for  appellees  to 
constitute  a  construction  of  the  decrees  in  the  foreclosure  suit 
in  harmony  with  their  construction.  We  are  unable  to  so  regard 
it.  It  is  at  best  a  construction  of  the  order  appointing  the  re* 
ceivers.  It  holds,  as  we  hold,  that  such  order  placed  appellee's 
claim  in  a  class  of  preferential  demands,  which,  if  determined 
to  be  valid,  was' entitled,  according  to  the  terms  of  that  order, 
to  payment  "out  of  the  earnings  of  the  road ;"  but  it  does  not  hold 
or  intimate,  as  we  understand  it,  that,  notwithstanding  the  pro- 
visions of  the  final  decree  superseding  the  interlocutory  order, 
a  valid  claim  in  that  class  against  the  old  company  constituted 
an  obligation  against  the  new  one,  without  a  hearing  and  ad- 
judication that  it  was  prior  in  lien  to  the  general  mortgage. 

It  is  next  urged  that  the  case  of  Atchison,  Topeka  &  Santa 
Fe  Railway  Co.  v.  Cross,  63  Kan.  564,  66  Pac.  620,  affords  an- 
other instance  of  the  construction  in  harmony  with  the  theory 
of  appellee's  counsel.  That  was  a  case  in  which  Cross,  having 
obtained  a  judgment  against  the  old  company  in  the  state  court 
for  $4,000  with  interest  for  the  negligent  killing  of  his  son,  had 
presented  that  judgment  to  the  special  master  appointed  in  the 
supplemental  proceedings  and  secured  an  allowance  and  con- 
firmation thereof  by  the  court  of  $4,000  without  interest.  Cross 
afterwards  brought  an  action  in  the  state  court  for  the  interest 
which  had  accrued  on  that  judgment,  amounting  to  about  $800. 
The  Supreme  Court  of  Kansas  held  that  the  order  of  allowance 
by  the  special  master,  when  confirmed  by  the  circuit  court,  was 
conclusive  as  to  the  extent  of  the  railway's  liabilities,  and  that 
Cross  could  not  relitigate  the  question  of  interest  in  anothr  ac- 
tion. Having  thus  effectually  disposed  of  the  case,  the  court 
made  use  of  the  following  language  in  its  opinion: 

"It  is  unnecessary  to  discuss  whether,  under  the  terms  of  the 
decree  confirming  the  sale  of  the  railroad  property,  the  pur- 
chasers became  liable  for  the  payment  of  the  judgment  held  by 
defendants  in  error  against  the  old  company  without  an  order  of 
court  'adjudging  the  same  to  be  prior  in  lien  to  the  general 
mortgage  and  directing  payment  thereof.'  The  quoted  language 
has  received  much  attention  from  counsel,  and  its  meaning,  when 
read  in  connection  with  other  parts  of  the  decree,  is  the  subject 
of  totally  divergent  views.  The  decision  of  another  question  in 
the  case  is,  in  our  judgment,  conclusive  against  recovery  by  the 
defendants  in  error." 

For  the  reasons  just  stated  there  was  no  discussion  or  de- 
termination of  the  construction  of  the  final  decree  or  order  con- 
firming the  sale  in  the  foreclosure  suit. 

In  the  last-mentioned  case  it  appears  by  way  of  evidence  that 
the  Circuit  Court,  in  which  jurisdiction  of  the  foreclosure  suit 
and  the  parties  thereto  was  reserved  by  the  court,  at  one  time 
declared  a  judgment  rendered  against  the  old  railroad  company 
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in  the  state  court,  in  favor  of  one  Elder  for  damages  occasioned 
by  negligence,  to  be  a  lien  upon  the  property  of  the  new  company 
and  ordered  its  payment  by  the  latter  company,  and  that  it  was 
paid  as  ordered.  It  also  appears  that,  notwithstanding  the  Circuit 
Court  had  ordered  that  the  Cross  judgment  be  allowed  against 
the  unmortgaged  assets  in  the  hands  of  the  receiver  in  the  supple- 
mental proceedings,  and  to  be  paid  pro  rata  with  other  claims 
against  such  assets,  the  railway  company  voluntarily  paid  the 
sum  of  $4,000  out  of  its  own  funds.  These  are  the  only  two  in- 
stances of  conduct  of  the  railway  company  looking  towards  a 
construction  of  the  obligation  imposed  upon  it  by  the  decrees  in 
the  foreclosure  suit  brought  to  our  attention.  They  are  not 
sufficient  to  constitute  proof  of  any  cotemporaneous  construction 
of  the  decrees.  Why  the  railway  company  paid  Cross  $4^000 
when  his  claim  was  adjudged  to  be  entitled  to  participate  in  the 
unmortgaged  assets  only,  or  why  it  submitted  to  a  decree,  with- 
out appeal,  obligating  it  to  pay  the  Elder  judgment,  is  only  a 
matter  of  conjecture.  There  being  no  obligation  to  pay  the  first, 
and  the  second  having  been  paid,  without  appeal,  would  naturally 
suggest  that  the  railway  company  did  so  as  a  matter  of  policy. 
If  it  saw  fit  for  any  reasons  to  make  a  voluntary  donation  of 
$4,000  to  Cross,  that  fact  certainly  should  not  be  made  use  of  to 
establish  a  legal  liability  to  pay  all  such  claims  that  might  there- 
after be  presented ;  and,  if  it  saw  fit,  for  any  reasons  satisfactory 
to  itself,  to  pay  the  judgment  awarded  in  favor  of  Elder  without 
an  appeal  to  this  court,  that  fact,  in  our  opinion,  affords  no  legal 
ground  for  holding  that  it  might  not  thereafter  contest  any  similar 
demand.  Facts  of  which  we  have  no  knowledge  may  have  ap- 
peared in  those  cases  justifying  or  requiring  the  payments  as 
made.*  Whatever  may  have  been  the  reasons  that  induced  the 
railway  company  to  pay  them  are  not  brought  to  our  attention. 
In  these  circumstances  there  is  nothing  beJFore  us  to  establish 
such  a  cotemporaneous  construction  as  concludes  the  railway 
company  from  now  insisting  upon  its  rights  as  fixed  by  the  de- 
crees properly  interpreted. 

It  results  from  the  foregoing  that  any  claimant  of  an  indebted- 
ness or  liability  against  the  old  railroad  company,  who  had  not 
secured  payment  thereof  out  of  the  earnings  of  the  road  while 
in  the  hands  of  receivers,  as  provided  by  the  interlocutory  de- 
cree of  January  10,  1894,  was  by  the  final  decree  given  the  op- 
portunity to  establish  on  principles  of  equity  that  his  demand  was 
prior  in  lien  to  the  general  mortgage  and  to  secure  an  order  from 
the  court  to  that  effect.  This  was  to  be  established  on  a  hearing 
at  which  purchasers  or  theii;  assigns  might  be  present  and  heard 
in  defense  and  enjoy  the  usual  right  of  appeal  to  a  higher  court, 
if  defeated.  This  construction  is  a  rational  one  in  harmony  with 
established  principles  of  law  and  practice  in  equity.  The  other 
construction  claimed  by  appellees  is,  in  our  opinion,  forced  and 
unnatural,  and  deprives  the  purchasers  and  assigns  of  their  prop- 


666        Vol,  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Comm'rs  v.  Scioto  Valley  Traction  Co 

erty  without  a  day  in  court  or  an  opportunity  to  be  heard  in  de- 
fense of  their  rights. 

The  decree  must  be  reversed,  and  the  cause  remanded,  with  in- 
structions to  proceed  in  accordance  with  the  principles  laid  down 
in  this  opinion. 


Commissioners  oi?  Ross  County  v,  Scioto  Valley  Traction 

Co. 

(Supreme  Court  of  Ohio,  Feb.  5,  1907.) 
f80   N.   E.  Rep.   176.] 

Street  Railroads — Railroad  and  Highway  Crossing.* — An  interurban 
railroad  for  the  operation  of  cars  by  electricity  and  by  the  tractive 
friction  resultinjsr  from  their  own  weight  is  not  within  the  act  of 
April  25,  1901  (97  Ohio  Laws,  p.  546),  "to  provide  how  railroad  and 
hifjrhway  crossings  may  be  constructed." 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ross  County. 

Action  by  the  board  of  commissioners  of  Ross  county  against 
the  Scioto  Valley  Traction  Company.  Judgments  for  defendants, 
and  plaintiffs  bring  error.  Affimied. 

The  two  cases  relate  to  the  crossing  by  the  defendant  of  two 
highways  of  Ross  county,  which  are  under  the  control  of  the 
board  of  commissioners  of  that  county.  The  records  to  be  re- 
viewed were  made  in  the  circuit  court,  where  the  causes  were 
tried  on  appeal.  Plaintiffs  are  the  board  of  commissioners  of 
Ross  county,  having  statutory  authority  and  control  over  the 
highways  in  question.  The  defendant  is  *a  corporation  organized 
for  the  construction  of'  an  interurban  railroad  from  the  citv  of 
Columbus,  in  Franklin  county,  to  the  city  of  Chillicothe,  in  Ross 
county.  The  object  of  the  suits  was  to  enjoin  the  defendant  from 
constructing  its  road  across  said  highways  at  grade.  Issues  of 
fact  having  been  joined,  the  cause  was  submitted  to  the  court  upon 
an  agreed  statement  of  facts.  The  material  facts  so  agreed  upon 
are  to  be  found  in  the  opinion. 

.  Peter  J.  Blosser  and  Albert  Douglass,  for  plaintiffs  in  error. 
Dougherty  &  Todd,  for  defendants  in  error. 

Shauck,  C.  J.  On  the  5th  day  of  September,  1904,  the  com- 
missioners, by  resolution  entered  on  their  journal,  authorized  the 

♦For  the  authorities  in  this  series  on  the  question  whether  street 
railways  are  railroads,  within  the  meaning  of  statutes,  see  foot-notes 
appended  to  Egan  v.  Cheshire  St.  Ry.  Co.  (Conn.),  21  R.  R.  R.  781. 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  781;  Little  Rock  Ry.  &  Elec.  Car. 
Newman  (Ark.>.  20  R.  R.  R.  631,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  631: 
Licznerski  v.  Wilmington  City  Ry.  Co.  (Del.  Sup'r  Ct.),  19  R.  R.  R- 
613.  42  Am.   &  Eng.  R.  Cas.,'N.  S..  613. 
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traction  company  to  construct  and  operate  its  road  over  these 
hifj^hways.  The  resolution  contemplated  grade  crossings,  and  it 
contained  the  express  provision  that  over  or  under  crossings 
should  not  be  required.  On  the  8th  of  February,  1905,  they 
passed  another  resolution  to  rescind  that  by  which  such  permis- 
sion had  been  conferred,  reciting  in  the  preamble  to  the  latter 
resolution  that  the  former  had  been  passed  through  mistake  and 
misunderstanding,  and  that  the  crossings  would  be  extremely 
dangerous  to  the  traveling  public.  To  the  latter  resolution  there 
was  appended  an  order  that  the  company  should  not  cross  any 
highway  in  Ross  county  except  in  the  manner  provided  in  the 
original  franchise,  or  in  such  manner  as  might  be  thereafter 
granted.  In  the  meantime  the  company  had  gone  forward  in 
acquiring  its  right  of  way  and  with  the  construction  of  its  road ; 
and  it  is  not  contended  that  the  latter  resolution  is  effective  to 
revoke  any  authority  which  had  been  effectively  conferred  by  the 
former.  The  question  presented,  as  counsel  agree,  is  whether 
the  company  is  withih  the  act  of  April  25,  1901  (97  Ohio  Laws, 
p.  546)  ;  its  construction  being  for  the  operation  of  its  cars  by 
electricity  conducted  upon  a  third  rail,  and  its  cars  being  in  fact 
so  operated.  The  scope  of  the  act  is  indicated  by  its  first  section, 
which  provides  that,  "except  as  in  this  act  elsewhere  provided, 
all  crossings  hereinafter  constructed,  whether  of  highways  by 
railroads  or  of  railroads  by  highways,  shall  be  above  or  below  the 
grade  thereof."  Other  sections  of  the  statute  provide  the  method 
by  which  crossings  may  be  authorized  at  grade  by  the  court  of 
common  pleas. 

Obviously  the  word  "railroad"  needs  not  to  be  used  in  a 
strained  or  unnatural  sense  to  include  an  interurban  road  operated 
by  electricity.  And  in  this  connection  counsel  for  the  plaintiffs 
naturally  advert  to  the  decisions  in  which  manifest  resemblances 
have  been  recognized  between  the  companies  which'  depend  for 
the  movement  of  their  cars  upon  their  own  tractive  friction,  and 
those  which  for  that  purpose  employ  locomotives  for  their  trac- 
tive power.  It  is,  however,  an  approximately  correct  generaliza- 
tion to  say  that  the  legal  likenesses  have  been  found  in  the  re- 
•  lations  which  the  different  companies  as  common  carriers  of 
passengers  and  freight  sustain  to  their  p^itrons,  and  their  rela- 
tions to  their  employees.  And  it  remains  to  inquire  whether  in 
the  provisions  which  the  Legislature  has  made  for  the  safety  of 
those  who  are  participating  in  the  common  use  of  crossings  and 
highways  and  the  tracks  of  common  carriers  it  has  preserved  a 
distinction  on  account  of  the  motive  power  or  the  tractive  me- 
thods employed  by  the  carriers.  A  substantial  basis  for  such 
distinction  is  found  in  the  greater  weight  and  momentum  of 
trains  drawn  by  locomotives  in  comparison  with  cars  for  whose 
propulsion  reliance  is  had  upon  the  traction  friction  produced  by 
their  own  weight,  and  the  promptness  with  which  the  latter  may 
be  stopped.  We  may  with  propriety  advert  to  the  substantial 
character  of  this  difference,  but  only  as  an  aid  in  determining 
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whether  the  Legislature  has  thought  it  sufficient  to  justify  the 
distinction  in  question.  The  amendments  of  various  statutes  upon 
the  subject  of  railroads  and  street  railroads  which  are  cited  in 
the  brief  of  counsel  for  the  defendant  show  that  in  the  opinion 
of  the  Legislature  the  former  term  does  not  include  roads  of 
the  latter  description,  and  that  other  terms  must  be  employed 
to  subject  roads  of  different  classes  to  the  same  statutor\'  pro- 
visions. 

The  case  of  Massillon  Bridge  Co.  et  al.  v,  Cambria  Iron  Co., 
59  Ohio  St.  179,  52  N.  E.  192,  involved  the  interpretation  of 
sections  3207  and  3208,  Rev.  St.  1892,  relating  to  the  construc- 
tion   of    railroads.    It    was    there    held    upon    considerations 
which   appear   to  be   as   applicable   here  that  the   word  "rail- 
road" does  not  include  street  railroads,  and  by  the  judgment  in 
the  case  an  interurban  road  was  regarded  as  a  street  railroad 
within  the  legislative  meaning.     That  case  was  decided  Novem- 
ber 29,  1898,  and  by  its  subsequent  acts  the  Legislature  has  in- 
dicated its  satisfaction  with  that  interpretation.     Even  the  act 
here  relied  on  was  passed  at  a  later  date,  employing  terms  which 
according  to   that   interpretation   would  not  apply   to  the  de- 
fendant.    It  is  admitted  that  existing  legislation  authorizes  the 
commissioners  of  a  county  to  permit  "street  railroads  outside  of 
municipalities"  to  run  upon  and  along  highways.    From  the  ex- 
ercise of  this  authority  it  would  result  that  the  traction  company 
might  enter  upon  these  highways  from  one  side  and  at  a  point 
more  or  less  remote  leave  them  upon  the  other.     No  considera- 
tions appear  which  would  justify  the  conclusion  that  the  Legis- 
lature intended  that  to  such  roads  as  the  defendant  grade  cross- 
ings, if  oblique  should  be  permitted,  and  if  direct  forbidden. 

Judgment  affirmed. 

Crew,  Summers  and  Davis,  JJ.,  concur.    Spear,  J.,  did  not 
participate. 


Nelson  v.  Chicago,  B.  &  Q.  R.  Co. 

(Supreme  Court  of  Illinois,  Dec.  22,  1906.     Rehearing  Denied  Feb. 

12,   1907.) 

[80    N.    E.   Rep.    109.] 

Railroads — ^Action  against  Railroad — Process  Service*  —  Practice 
Act,  Kurd's  Rev.  St.  1905,  c.  110,  par.  2,  provides  that  an  action 
against  a  railroad  company  may  be  brought  in  the  county  where  the 
cause  of  action  accrued,  and  paragraph  5  provides  that  a  corporation 

*For  the  authorities  in  this  series  on  the  questions,  where  ni3> 
actions  against  railroads  be  brought,  and  upon  whom,  in  such  actions- 
summons  may  be  served,  see  foot-notes  appended  to  Coakley  ^' 
Southern  Ry.  Co.  (Ga.),  13  R.  R.  R.  371,  36  Am.  &  Eng.  R.  Cas- >• 
S.,  371;  Williams  &  Pearson  v.  Dittenhoefer  (Mo.),  16  R.  R.  R-  '-'^' 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  723. 
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may  be  served  with  process  by  leaving  a  copy  with  one  of  certain 
designated  officers  or  employees  found  in  the  county  where  the  suit 
is  brought,  and  that  in  case  the  officer  serving  the  process  shall  re- 
turn that  he  cannot  find  any  officer,  etc.,  the  company  may  be  served, 
as  provided  in  Kurd's  Rev.  St.  1905,  c.  22,  §§  12,  13,  in  relation  to 
chancery  practice;  and  such  sections  provide  for  service  by  publica- 
tion, on  an  affidavit  showing  that  defendant  resides  or  has  gone  out 
of  the  state,  or  on  due  inquiry  cannot*  be  found,  or  is  concealed  within 
the  state,  so  that  process  cannot  be  served  on  him.  Held,  that  the 
statutes  authorize  service  by  publication  on  a  railroad  company  when 
no  officer,  etc.,  is  found  in  the  county  where  the  suit  is  brought, 
though  the  principal  office  of  the  railroad  is  in  the  state,  and  the 
action  is  one  for  the  recovery  of  a  judgment  in  personam. 

Constitutional  Law — Due  Process  of  Law — Service  of  Process. — 
The  statute  is  not  void  as  authorizing  service  not  constituting  due 
process  of  law. 

Appeal  from  Circuit  Court,  Kane  County;  Charles  A.  Bishop, 
Judge. 

•Action  by  Lars  R.  Nelson  against  the  Chicago,  Burlington  & 
Quincy  Railroad  Company.  From  a  judgment  dismissing  the 
action,  plaintiff  appeals.    Reversed  and  remanded. 

Murphy,  Alschuler  &  Clyne,  for  appellant. 
Hopkins,  Peffers  &  Hopkins,  for  appellee. 

Hand,  J.  The  appellant,  Lars  R.  Nelson,  on  the  21st  day  of 
April,  1906,  filed  a  praecipe  in  the  office  of  the  clerk  of  the  circuit 
court  of  Kane  county  for  a  summons  in  an  action  on  the  case 
against  the  Chicago,  Burlington  &  Quincy  Railway  Company,  an 
Iowa  corporation,  and  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  an  Illinois  corporation.  A  summons  was  issued 
against  both  companies,  and  delivered  to  the  sheriff  of  said  county 
to  serve,  which  summons  was  returned  by  said  sheriff  not  served 
as  to  the  railroad  company,  because  the  president  or  any  other  of 
the  officers  or  agents  of  said  railroad  company  with  whom  the 
statute  provides  a  copy  of  the  summons  may  be  left  to  effect  serv- 
ice of  process  upon  the  company  could  not  be  found  by  him  in 
said  county.  The  praecipe  and  summons  were  then  amended  and 
the  case  discontinned  as  to  the  railway  company,  and  the  railroad 
company  was  served  with  process  by  publication  and  mail,  as  in 
chancery  cases,  as  is  authorized  by  paragraph  5  of  the  practice 
act  (Kurd's  Rev.  St.  1905,  c.  110),  and  a  declaration  was  filed 
against  the  railroad  company.  It  appears  from  the  affidavit  for 
publication  and  the  declaration  that  said  railroad  company,  at 
the  time  of  the  alleged  injury,  was  the  owner  of  a  line  of  railway 
extending  into  and  through  Kane  county,  which  line  the  said 
railroad  company  had  leased  to  said  railway  company,  and  that 
the  appellant  was  injured  in  the  city  of  Aurora,  in  Kane  county, 
by  the  negligence  of  the  said  railway  company  while  operating 
the  said  railway  line,  and  that  the  principal  place  of  business  of 
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the  railroad  company  was  in  Chicago,  Cook  county,  111.  The  rail- 
road company  entered  a  special  appearance,  and  moved  to  quash 
the  service  of  process  had  upon  it  by  publication  and  mail,  which 
motion  was  sustained,  and,  the  appellant  electifig  to  stand  by 
the  service  of  process  and  refusing  to  proceed  further,  the  court 
dismissed  the  suit,  and  the  appellant  has  prosecuted  this  appeal. 

It  is  first  contended  by  the  railroad  company  that  paragraph 
5  of  the  practice  act  does  not  authorize  service  of  process  by  pub- 
lication and  mail  upon  a  defendant  railroad  company  that  has 
its  principal  office  in  this  state,  in  a  cause  where  the  object  of  the 
suit  is  to  obtain  a  judgment  in  personam  against  the  railroad 
company;  and,  secondly,  if  service  of  process  by  publication 
and  mail  is  authorized  by  said  paragraph  5  upon  a  defendant 
railroad  company  that  has  its  principal  office  in  this  state  in  a 
suit  where  a  judgment  in  personam  is  sought  against  the  rail- 
road company,  the  statute  is  unconstitutional  and  void,  as  such 
•service  of  process,  it  is  said,  does  not  constitute  due  process  of 
law.  Paragraph  2  of  the  practice  act  provides  actions  against 
a  railroad  company  may  be  brought  in  the  county  where  its 
principal  office  is  located,  or  in  the  county  where  the  cause  of 
action  accrued,  or  in  any  county  into  or  through  which  its  road 
may  run;  and  paragraph  S  of  the  same  act  provides  an  incor- 
porated company  may  be  served  with  process  by  leaving  a  copy 
of  the  process  with  its  president,  if  he  can  be  found  in  the  county 
in  which  the  suit  is  brought,  and  if  he  shall  not  be  found  in  the 
county,  then  by  leaving  a  copy  of  the  process  with  any  clerk, 
secretary,  superintendent,  general  agent,  cashier,  principal,  di- 
rector, engineer,  conductor,  station  agent,  or  any  agent  of  said 
company  found  in  the  county,  and  in  case  the  proper  officer  shall 
make  return  upon  such  process  that  he  cannot  in  his  county  find 
the  president  or  any  other  officer  or  agent  named  in  said  statute 
with  whom  it  is  provided  a  copy  of  the  summons  may  be  left  to 
effect  service  of  process  upon  such  incorporated  company,  "then 
such  company  may  be  notified  by  publication  and  mail  in  like 
manner  and  with  like  effect,  as  is  provided  in  sections  twelve 
(12)  and  thirteen  (13)  of  an  act  entitled  'An  act  to  regulate  the 
practice  in  courts  of  chancery,'  approved  March  15,  1872" 
(Kurd's  Rev.  St.  1905,  c.  22);  and  section  12  of  the  chancer}- 
act  provides  for  the  filing  of  an  affidavit,  the  publication  of  a 
notice  of  the  pendency  of  the  suit  in  a  newspaper,  and  the  mailing 
of  a  copy  of  the  notice  published,  within  10  days  from  the  date 
of  its  first  publication,  to  the  defendant  at  his  address  stated  in 
the  affidavit  for  publication ;  and  section  13,  that  the  notice  pro- 
vided for  in  section  12  shall  be  published  at  least  once  in  each 
week  for  four  successive  weeks,  and  that  no  default  or  proceed- 
ing shall  be  taken  against  a  defendant  not  served  with  summons 
and  not  appearing  unless  40  days  shall  intervene  between  the 
first  publication  of  said  notice  and  the  first  day  of  the  term  at 
which  such  default  or  proceeding  is  proposed  to  be  taken.  We 
are  unable  to  discover,  from  a  reading  of  these  sections  of  the 
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statute,  why  they  are  not  broad  enough  in  their  terms  to  include 
a  case  like  this,  or  any  other  action  at  law  which  may  be  brought 
against  an  incorporated  railroad  company  where  no  officer  or 
agent  of  the  company  is  found  in  the  county  where  the  suit  is 
brought  with  whom  a  copy  of  the  summons  can  be  left  to  effect 
service  upon  the  railroad  cmpany,  and  where  it  appears  the  prin- 
cipal office  of  the  railroad  company  is  located  within  the  state 
of  Illinois.  Sections  12  and  13  of  the  chancery  act  clearly  cover 
all  chancery  suits,  where  service  of  process  by  publication  and 
mail  is  permissible,  which  may  be  brought  against  an  incorporated 
railroad  company,  and  we  think  they  authorize  the  service  of  proc- 
ess by  publication  and  mail  in  an  action  upon  the  case  against  an 
incorporated  railrpad  company  whose  principal  office  is  located  in 
this  state,  outside  Mit  county  in  which  the  suit  is  brought,  where 
the  sheriff  makes  a  return  upon  the  summons  that  said  railroad 
company  has  no  officer  or  agent  in  the  county  where  the  suit  is 
brought  to  whom  a  copy  of  the  process  can  be  delivered  for  the 
purpose  of  effecting  service  of  process  upon  the  railroad  com- 
pany. In  Chicago,  Burlington  &  Quincy  Railroad  Co.  v.  Weber, 
219  111.  372,  390,  76  N.  E.  489,  494,  which  was  an  action  on  the 
case,  it  was  said :  "By  section  1  of  the  practice  act,  railroad  com- 
panies may  be  sued  where  the  principal  office  is  located,  or  in 
any  county  through  which  the  railroad  runs,  and  by  section  4  of 
the  act,  as  we  have  already  pointed  out,  service  may  be  had  in 
those  counties  where  no  agent  or  clerk  or  other  person  authorized 
by  the  statute  to  be  served  in  such  cases  is  kept,  by  publication, 
in  the  same  manner  as  in  suits  in  chancery." 

It  is  urged,  however,  that  service  of  process  by  publication  and 
mail  can  only  be  had  in  chancery  cases  where  the  affidavit  for 
publication  shows  that  the  defendant  resides  or  has  gone  out  of 
this  state,  or  on  due  inquiry  cannot  be  found,  or  is  concealed 
within  this  state,  so  that  process  cannot  be  served  upon  him ;  and 
it  is  said,  as  the  affidavit  for  publication  in  this  case  shows  the 
appellee  is  a  resident  of  Cook  county,  in  this  state,  service  of 
process  cannot  be  had  upon  it  by  publication  and  mail ;  in  other 
words  that  the  method  pointed  out  in  sections  12  and  13  of  the 
chancery  act  by  which  a  defendant  in  chancery  may  be  served 
with  process  by  publication  and  mail  applies  only  to  nonresident 
defendants,  and  such  defendants  as  have  gone  out  of  the  state, 
or  on  due  inquiry  cannot  be  found,  or  who  have  concealed  them- 
selves, so  that  process  cannot  be  served  upon  them.  If  sections 
12  and  13  of  the  chancery  act  were  considered  alone,  the  conten* 
tion  of  the  appellee  would  be  sound.  In  determining  the  question 
now  under  consideration,  however,  we  are  forced  to  consider 
paragraphs  2  and  5  of  the  practice  act  in  connection  with  sec- 
tions 12  and  13  of  the  chancery  act.  The  first  of  those  para- 
graphs provides  that  an  incorporated  railroad  company  may  be 
sued  in  any  county  where  its  principal  office  *is  located,  or  in  any 
county  where  the  cause  of  action  accrued,  or  in  any  county  into 
or  through  which  its  road  may  run.     The  appellant  was  injured 
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in  Kane  county,  apd  the  road  of  the  appellee  runs  into  and 
through  Kane  county.  The  appellant  was  therefore  authorized 
to  bring  his  suit  in  Kane  county.  It  is  also  provided  by  said 
paragraph  5,  if  the  officer  makes  a  return  that  he  cannot  find  the 
president  or  any  officer  or  agent  of  the  railroad  company  in  the 
cpunty  where  the  suit  is  brought  with  whom  he  is  authorized  to 
leave  a  copy  of  the  summons  to  effect  service,  then  service  of 
process  may  be  had  upon  the  company  by  publication  and  mail. 
in  like  manner  and  with  like  effect  as  is  provided  in  the  chancery 
act.  The  officer  in  this  case  did  make  a  return  that  he  could  not 
find  the  president  or  any  officer  or  agent  of  the  appellee  in  Kane 
county  with  whom  he  was  authorized  to  leave  a  copy  of  the 
summons,  and  that  in  consequence  of  such  failure  he 
returned  the  summons  not  served.  Th*e  appellant  has 
therefore  brought  himself  clearly  -within  the  language  of  that 
paragraph  of  the  practice  act,  and  those  provisions  of  the  chan- 
cery act  which  provide  that  the  affidavit  for  publication  shall 
show  that  the  defendant  does  not  reside  in  or  has  gone  out  of 
the  state,  or  upon  due  inquiry  cannot  be  found,  or  conceals  him- 
self, so  that  process  cannot  be  served  upon  him,  do  not  apply 
to  a  case  like  this.  The  only  condition  precedent  to  the  right  to 
obtain  service  of  process  by  publication  and  mail  in  case  the 
railroad  company  has  no  officer  or  agent  in  the  county  where  the 
suit  was  brought  with  whom  a  copy  of  the  summons  can  be  left 
to  effect  service  of  process  is  that  the  officer  shall  make  a  return 
showing  his  inability  to  find  an  officer  or  agent  of  the  company 
in  the  county  where  the  suit  is  brought  with  whom  he  is  author- 
ized to  leave  a  copy  of  the  summons  to  effect  service  of  process 
upon  the  company. 

It  is  also  said  that  in  chancery  cases  a  personal  judgment  can- 
not be  based  upon  service  of  process  by  publication  and  mail 
(Town  of  Virden  v.  Needles,  98  111.  366),  and  as  the  statute  pro- 
vides a  railroad  company  that  has  no  officer  or  agent  in  the 
county  in  which  the  suit  is  brought  with  whom  a  copy  of  the 
summons  may  be  left  may  be  served  with  process  by  publication 
and  mail  with  like  effect  as  is  provided  in  sections  12  and  13  of 
the  chancery  act,  and  as  there  can  be  no  personal  judgment  based 
upon  a  summons  by  publication  and  mail  in  a  chancery  suit,  and 
the  service  of  process  in  this  case  was  made  with  a  view  to  ob- 
tain a  personal  judgment  against  the  appellee,  the  service  of 
process  by  publication  and  mail  was  properly  quashed.  Para- 
graph 5  of  the  practice  act  contains  no  exceptions,  but  applies 
with  equal  force  to  a  case  against  an  incorporated  railroad  com- 
pany, whether  the  object  of  the  suit  is  to  obtain  a  judgment  in 
personam  or  the  proceeding  is  in  rem,  and,  if  the  service  of  proc- 
ess by  publication  and  mail  in  a  case  like  the  one  at  bar,  where 
the  object  of  the  suit  is  to  obtain  a  personal  judgment,  -is  valid, 
then  the  service  of  process  here  is  good.  To  give  to  the  words 
"with  like  effect."  found  in  paragraph  5  of  the  practice  act,  the 
construction  contended  for  by  the  appellee,  would  be  to  hold  that 
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while  the  sections  of  the  statute  above  referred  to,  when  con- 
sidered together,  authorize  a  defendant  railroad  company  situated 
like  the  appellee  company  to  be  served  with  process  by  publica- 
tion and  mail,  yet  after  it  is  thus  served  the  court  is  powerless  to 
render  a  judgment  against  su'ch  railroad  company,  which  con- 
struction would  nullify  those  sections  of  the  statute  when  applied 
to  a  case  like  this.  We  are  clearly  of  the  opinion  the  statute  is 
broad  enough  to  cover  a  case  like  the  one  at  bar,  if  the  Legisla- 
ture has  power  to  authorize  service  in  such  case  in  that  manner. 
If,  however,  under  no  circumstances  a  personal  judgment  in  an 
action  at  law  like  this  can  be  based  upon  a  service  of  process  by 
publication  and  mail,  then  the  service  of  process  here  was  bad, 
and  was  properly  quashed;  which  brings  us  to  a  consideration 
of  the  appellee's  second  proposition. 

The  law  provides  for  two  methods  of  service  of  process — the 
one  actual  and  the  other  constructive.  Actual  service  of  process 
is  made  by  reading  the  original  process  to  the  defendant,  or  by 
delivering  to  him  a  copy  thereof;  and  constructive  service  of 
process,  which  is  a  substituted  service  of  process,  is  made  by 
leaving  a  copy  of  the  process  at  the  defendants  residence  when 
he  is  absent,  or  by  posting  or  publishing  notice  of  the  pendency  of 
the  suit,  and  mailing  a  copy  of  the  notice  posted  or  published  to 
the  defendant,  if  his  post-office  address  is  known.  It  is  held  that 
service  of  process,  either  actual  or  constructive,  upon  a  nonres* 
ident  defendant  outside  the  limits  of  the  state  where  the  action 
or  proceeding  will  not  authorize  the  rendition  of  a  personal  judg- 
ment or  decree  against  a  defendant,  but  that  such  service  of 
process  is  sufficient  upon  which  to  base  a  decree  changing  the 
marital  status  in  a  proceeding  for  divorce,  or  a  judgment  or 
decree  disposing  of  property  situated  within  the  jurisdiction  of 
the  court  wherein  the  action  or  proceeding  is  pending.  It  is  also 
held  that  each  state  may  determine  for  itself  in  what  method 
process  may  be  served  upon  its  citizens  within  its  own  boundaries, 
and,  while  such  legislation  will  have  no  force  outside  the  state, 
service  of  process  within  the  state  in  the  manner  pointed  out  in 
the  statute  regulating  the  method  of  obtaining  such  constructive 
service  of  process,  if  the  method  of  service  of  process  provided 
for  is  such  as  to  amount  to  due  process  of  law,  as  these  terms  are 
used  in  the  state  and  federal  Constitutions,  will  be  sufficient  to 
authorize  the  courts  of  the  state  within  whose  jurisdiction  the 
service  of  process  is  had  to  pronounce  a  personal  judgment  or 
decree  against  a  defendant  so  served  with  process,  although  cases 
may  arise  in  practice  upon  such  constructive  service  of  process 
where  a  personal  judgment  or  decree  might  be  obtained  against 
a  defendant  without  such  defendant  having  received  actual  no- 
tice of  the  pendency  of  the  action  prior  to 'judgment  or  decree. 
Constructive  service  of  process,  it  is  said,  is  authorized  in  a  cer- 
tain class  of  cases,  such  as  when  the  defendant  has  gone  out  of 
the  state,  or  when  he  cannot  be  found,  or  when  he  conceals  him- 
self, so  that  process  cannot  be  served  upon  hini,  as  the  result  of 
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necessity;  that  is,  such  constructive  service  of  process  is  sub- 
stituted  for  actual  service  of  process  when  actual  service  of 
process  cannot  be  had  upon  a  defendant.  In  this  case  actual 
service  could  not  be  had  upon  the  defendant,  although  the  suit 
was  properly  brought  in  the  court  from  which  the  process  was 
issued,  and  the  defendant  was  a  resident  of  and  was  in  the  state, 
and  the  question  here  is  narrowed  to  this:  can  the  Legislature 
provide  a  constructive  or  substituted  service  of  process  by  pub- 
lication and  ;nail  in  lieu  of  actual  service  of  process  in  a  case 
where  the  process  cannot  be  actually  served  upon  the  defendant 
in  the  county  where  the  statute  expressly  authorizes  the  suit  to 
be  commenced,  although  the  defendant  resides  and  is  in  the  state? 
The  case  of  Bimeler  v.  Dawson,  4  Scam.  536,  39  Am.  Dec.  430, 
was  an  action  of  debt  upon  a  judgment  rendered  by  the  court  of 
common  pleas  of  Stark  county,  in  the  state  of  Ohio,  against 
Welch  &  Dawson.  There  was  service  of  process  upon  Dawson 
only,  and  he  pleaded  nul  tiel  record  and  that  he  was  not  person- 
ally served  with  process.  The  record  showed  personal  service 
upon  Welch  and  service  on  Dawson  by  leaving  a  copy  of  the 
summons  at  his  residence,  and  the  rendition  of  a  judgment  by 
default  against  both  defendants.  The  trial  court  held  that,  for 
want  of  personal  service  upon  Dawson,  the  judgment  was  not 
evidence  of  indebtedness  against  him,  and  rendered  judgment  in 
his  favor.  Upon  an  appeal  to  this  court  the  judgment  was  re- 
versed, and  in  an  opinion  prepared  by  Justice  Treat,  on  page 
542  of  4  Scam.  (39  Am.  Dec.  430),  it  was  said:  "The  laws  of 
the  several  states  provide  different  modes  of  bringing  parties 
into  court.  In  some  states  personal  service  of  the  process  is  re- 
quired, while  in  other  states  that  mode  is-  not  indispensable,  but 
a  party  may  be  required  to  appear  and  defend  an  action  on  notice 
by  publication,  or  by  the  leaving  of  process  at  his  residence.  It 
is  doubtless  competent  for  each  state  to  adopt  its  own  regulations 
in  this  respect,  which  will  be  binding  and  obligatory  on  its  own 
citizens.  We  cannot  doubt  the  right  or  power  of  the  state  of 
Ohio  to  provide  that  the  kind  of  service  which  it  appears  was 
made  in  this  case  shall  be  sufficient  to  authorize  its  courts  to  take 
jurisdiction  of  the  person  of  a  defendant,  and  proceed  to  hear  the 
case  and  render  judgment.  A  judgment  thus  rendered  against 
one  of  its  citizens  would  be  binding  and  conclusive  on  him,  for, 
owing  allegiance  to  the  state,  he  is  bound  by  its  law  and  amenable 
to  its  judicial  tribunals.  That  state,  however,  cannot  in  that 
way  get  jurisdiction  over  the  people  of  other  states.  Its  laws 
can  only  operate  within  its  own  territory  and  on  its  own  citizens. 
They  cannot  be  made  to  operate  extraterritorially,  or  on  the  cit- 
izens of  other  states,  unless  they  go  voluntarily  within  its  limits." 
And  in  Welch  v.  Sykes,  3  Gilm.  197,  201,  44  Am.  Dec.  689,  it 
was  said:  "It  is  competent  for  each  state  to  prescribe  the  mode 
for  bringing  parties  before  its  courts.  Although  its  regulations 
in  this  respect  can  have  no  extraterritorial  operation,  they  are 
nevertheless   binding  on  its    own   citizens."     And    in    Smith  v. 
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Smith,  17  111.  482,  on  page  484,  it  was  said:  "A  state  may  un-. 
doubtedly  provide  for  bringing  its  own  citizens  or  subjects  be* 
fore  its  tribunals  by  constructive  notice,  which  may  not  in  all- 
cases  come  to  the  actual  knowledge  of  the  party;  still  the  pre- 
sunaption  is  that  he  has  actual  notice,  or  might  have  such  notice 
by  the  exercise  of  proper  care  and  diligence." 

The  case  of  Bickerdike  v,  Allen,  157  111.  95,  41  N.  E.  740,  29 
L.  R.  A.  782,  was  a  creditors'  bill  based  upon  a  judgment  which 
had  been  revived  by  scire  facias  upon  the  service  of  process  by 
publication  and  mail,  and  the»contention  was  made  that  the  judg- 
ment was  not  properly  revived  upon  such  service,  as  it  was  said 
the  service  of  process  did  not  constitute  due  process  of  law.  The 
court  below  entered  a  decree  overruling  the  contention  of  the 
defendant,  and  upon  appeal  to  this  court  the  distinction  between 
the  effect  of  service  of  process  by  publication  and  mail,  hereto* 
fore  referred  to,  upon  a  resident  and  a  nonresident  defendant, 
was  pointed  out  by  the  court,  and  it  was  held  that,  if  section  26 
of  the  practice  act  was  so  construed  as  to  apply  to  a  nonresident 
judgment  creditor,  it  would,  as  to  such  creditor,  be  unconstitu- 
tional The  act,  however,  was  sustained  as  to  resident  judgment 
creditors,  and  it  was  held  that,  while  a  statute  which  authorized 
the  revival  of  a  judgment  by  scire  facias  upon  service  of  process 
by  publication  alone  would  be  invalid,  as  not  constituting  due 
process  of  law,  the  paragraph  of  the  statute  under  consideration, 
which  provided  for  service  of  process  by  both  publication  and 
mail  as  to  a  resident  judgment  creditor,  was  due  process  of  law 
and  valid.  The  court,  on  page  102  of  157  111.,  on  page  742  of 
41  N.  E.,  said:  "This  statute  does  something  more  than  require 
the  publication  of  the  notice ;  it  requires  a  copy  of  the  notice  to 
be  sent  by  mail,  addressed  to  the  defendant  whose  place  of  res- 
idence is  stated  in  the  affidavit.  *  *  *  Hence  we  are  inclined 
to  think  that  section  26,  taken  in  connection  with  section  12  of 
the  chancery  act,  is  a  constitutional  enactment  so  far  as  it  pro- 
vides for  service  by  publication  of  notice  and  mailing  of  copy 
thereof  to  residents  of  the  state  whose  residence  is  stated  in  the 
affidavit."  What  is  due  process  of  law  in  all  instances  is  not 
easily  defined,  but  as  applied  to  this  case  it  clearly  means  pro- 
ceeding according  to  the  course  of  the  common  law,  and  the 
common  law  has  from  time  immemorial  required  that  a  defendant 
be  personally  notified  of  the  petidency  of  an  action,  if  he  was 
within  the  jurisdiction  of  the  court  and  could  be  found  before 
judgment  or  decree  was  rendered  against  him.  The  common 
law,  however,  never  required  actual  service  of  process  in  all 
cases,  but  has  always  provided  for  a  constructive  service  of 
process  when  actual  service  thereof  could  not  be  had,  such  as 
the  leaving  of  a  copy  of  a  summons  at  the  defendant's  residence, 
and  latterly  a  posting  or  publishing  of  notice  of  the  pendency  of 
the  suit  or  proceeding,  when  the  defendant  was  out  of  the  state, 
or  upon  due  inquiry  could  not  be  found,  or  when  he  concealed 
himself,  so  that  process  could  not  be  served  upon  him. 
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In  Bardwell  v.  Anderson,  46  N.  W.  315,  9  L.  R.  A.  162,  20 
Am.  St.  Rep.  547,  the  Supreme  Court  of  Minnesota  said  (page 
317  of  46  N.  W.,  page  154  of  9  L.  R.  A.,  20  Am.  St.  Rep.  547) : 
"We  think  that  from  the  earliest  period  of  English  jurisprudence 
down  to  the  present,  as  well  as  in  the  jurisprudence  of  the 
United  States  derived  from  that  of  England,  it  has  always  been 
considered  a  cardinal  and  fundamental  principle  that  in  actions 
in  personam  proceeding  according  to  the  course  of  the  common 
law  personal  service  or  its  equivalent,  as  by  leaving  a  copy  at 
his  usual  place  of  abode,  oi  the  writ,  process,  or 
summons  must  be  made  on  all  defendants  resident  and  to  be 
found  within  the  jurisdiction  of  the  court.  We  do  not 
mean  that  the  term  'proceeding  according  to  the  course 
of  the  common  law,*  as  used  in  the  books,  is  to  be  understood  as 
meaning,  necessarily  and  always,  personal  or  actual  service  of 
process,  for  although  service  by  publication  is  of  modern  origin, 
there  has  always  been  some  mode  by  which  jurisdiction  has  been 
obtained  at  common  law  by  something  amounting  to  or  equiv- 
alent to  constructive  service,  where  the  defendant  could  not  be 
found -and  served  personally;  but  what  we  do  mean  to  assert  is 
that  the  right  to  resort  to  such  constructive  or  substituted  service 
in  personal  actions,  proceeding  according  to  the  course  of  the 
common  law,  rests  upon  the  necessities  of  the  case,  and  has  al- 
ways been  limited  and  restricted  to  cases  where  personal  service 
could  not  be  made  because  the  defendant  was  a  nonresident,  or 
had  absconded,  or  had  concealed  himself  for  the  purpose  of 
avoiding  service.  As  showing  what  means  were  resorted  to  as 
amounting  on  equivalent  to  constructive  service,  and  how  strictly 
it  was  limited  to  cases  of  necessity  by  both  courts  of  common  law 
and  courts  of  chancery,  reference  need  only  be  had  to  3  Black- 
stone's  Com.  283,  444." 

While  the  authorities  are  not  in  entire  harmony  upon  the  sub- 
ject, the  Illinois  cases  and  the  greater  weight  of  authority  clearly 
establish,  we  think,  the  proposition  that  a  personal  judgment  in 
an  action  at  law  may  be  rendered  against  a  defendant  residing  in 
and  who  is  in  the  state  where  the  suit  or  proceeding  is  pending, 
who  has  been  notified  of  the  pendency  of  the  suit  by  constructive 
service  of  process,  where  it  appears  actual  service  of  process 
could  not  be  had  upon  the  defendant,  if  the  constructive  service 
provided  for  was  required  to  be  had  in  such  manner  that  the 
reasonable  probabilities  were  that  the  defendant  would  receive 
notice  of  the  pending  action  or  proceeding  before  judgment  or 
decree  was  rendered  against  him. 

A  full  discussion  of  the  subject  of  the  right  of  a  court  to  render 
a  personal  judgment  or  decree  against  a  defendant  upon  con- 
structive service  of  process  will  be  found  in  an  exhaustive  note 
to  the  case  of  Pinney  v.  Providence  Loan  &  Investment  Co. 
(Wis.)  50  L.  R.  A.  577.  The  learned  author,  on  page  585,  says: 
"As  is  shown  by  the  cases  cited  in  the  preceding  subdivision,  the 
court  cannot  acquire  jurisdiction,  by  constructive  or  substituted 
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service  of  process,  to  render  a  personal  judgment  against  a  non- 
resident defendant  who  does  not  appear,  unless  he  can  be  deemed 
to  have  assented  to  such  mode  of  service ;  but  the  rule  is  other- 
wise with  respect  to  resident  defendants,  at  least  if  they  are 
within  the  state  at  the  time  of  the  attempted  service.  The  man- 
ner of  serving  process  must  necessarily  be  regulated  by  every 
country  for  itself,  and  if  a  state  permits  process  to  be  served  upon 
one  of  its  own  citizens  by  the  leaving  of  it,  in  his  absence,  at  his 
domicile  with  an  adult  member  of  his  household,  that  method  of 
service  is  not  so  repugnant  to  the  principles  of  natural  justice 
that  a  foreign  tribunal  should  refuse  to  recognize  it,  and  treat  a 
sentence  founded  on  it  as  a  nullity.  *  *  *  The  following 
cases  expressly  hold  that  it  is  competent  for  the  Legislature  to 
authorize  personal  judgments  against  residents  of  the  state  upon 
constructive  or  substituted  service  of  process,  under  proper  con- 
ditions: Betancourt  v.  Eberlin  (1882)  71  Ala.  461  (personal 
judgment  in  attachment)  ;  Fleming  v.  West  (1896)  98  Ga.  778, 
27  S.  E.  157  (judgment  for  alimony) ;  Bimeler  v,  Dawson 
(1843)  4  Scam.  536,  39  Am.  Dec.  430;  Bickerdike  v.  Allen,  157 
111.  95,  29  L.  R.  a.  782,  41  N.  E.  740;  Sturgis  v.  Fay  (1861)  16 
Ind.  429,  70  Am.  Dec.  440;  Beard  v.  Beard,  21  Ind.  321  (obi- 
ter);  Weaver  v.  Boggs  (1873)  38  Md.  255  (obiter);  Harry- 
man  V,  Roberts  (1879)  52  Md.  65;  Continental  Nat.  Bank  v. 
Thurber,  74  Hun.  632,  26  N.  Y.  Supp.  956,  affirmed  by  143  N. 
Y.  648,.  37  N.  E.  828;  Northcraft  v.  Oliver  (1889)  74  Tex.  162, 
11  S.  W.  1121 ;  Hinckley  v.  Kettle  River  Railroad  Co.,  70  Minn. 
105,  72  N.  W.  835." 

We  are  of  the  opinion  that  the  constructive  service  of  process 
provided  for  in  paragraph  5  of  the  practice  act,  when  taken  in 
connection  with  sections  12  and  13  of  the  chancery  act,  constitutes 
due  process  of  law  when  it  appears,  as  it  must  before  such  serv- 
ice can  be  had,  by  the  return  of  the  officer,  that  the  incorporated 
railroad  company  against  which  the  suit  is  brought  has  no  officer 
or  agent  in  the  county  in  which  the  suit  is  brought  with  whom  a 
copy  of  the  summons  can  be  left  to  effect  service  upon  the  rail- 
road company,  and  it  further  appears  the  principal  office  of  the 
railroad  company  is  in  the  state  of  Illinois. 

The  judgment  of  the  circuit  court  will  therefore  be  reversed, 
and  the  cause  remanded  to  that  court  for  futher  proceedings,  in 
accordance  with  the  views  herein  expressed. 

Reversed  and  remanded. 
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(Supreme  Court  of  North  Carolina,  March  12,  1907.) 

[56    S.    E.    Rep.   794.] 

Removal  of  Causes — Diverse  Citizenship — Separable  Controversy- 
Determination. — The  question  whether  the  controversy  in  an  action 
by  a  citizen  of  the  state  against  another  citizen  of  the  state  and  a 
citizen  of  a  sister  state  is  separable,  so  as  to  authorize  the  latter  to 
remove  the  cause  to  the  federal  court  on  the  ground  of  diversity  of 
citizenship,  must  be  determined  \>y  the  complaint,  and  the  petition 
for  removal  cannot  be  considered. 

Same. — A  suit  by  a  citizen  of  the  state  against  a  foreign  and  a 
domestic  railroad  company  for  damages  for  interference  with  his 
easements  in  streets  on  which  his  property  abuts  caused  by  the  opera- 
tion of  trains  thereon  pursuant  to  an  agreement  between  the  com- 
panies, and  for  an  injunction  to  prevent  further  interference,  pre- 
sents a  controversy  which  is  not  separable,  and  the  foreign  company 
is  not  entitled  to  remove  the  cause  to  the  federal  court  on  the 
ground  of  diversity  of  citizenship  within  Removal  Act  (Act  Con^. 
Aug.  13,  1888,  25  Stat.  433,  c.  866  [U.  S.  Comp.  St.  1901,  p.  509]). 

Evidence — Judicial  Notice — Public  Records. — The  Supreme  Court 
must  take  judicial  notice  of  the  reports  of  railroad  companies  to  the 
Corporation  Commission;  the  reports  being  public  records.  ' 

Removal  of  Causes — Citizenship  of  Corporations. — While  the  Leg- 
islature may  permit  a  foreign  corporation  to  come  into  the  state  and 
consolidate  with  a  domestic  corporation,  the  foreign  corporation 
availing  itself  of  such  permission  does  not  take  the  domestic  cor- 
poration out  of  the  state  so  as  to  deprive  the  state  of  jurisdiction 
of  it  in  suits  against  it  by  citizens  of  the  state,  especially  where  the 
statute  giving  the  right  to  consolidate  expressly  provides  that  the 
domestic  corporation,  together  with  any  corporation  with  which  it 
may  consolidate  shall  remain  a  domestic  corporation. 

Same.* — Where  a  domestic  railway  corporation  takes  advantage  of 
Private  Laws  1899,  p.  212,  c.  105,  authorizing  it  to  consolidate  with  a 
foreign  corporation,  but  declaring  that  the  consolidation  shall  not 
oust  the  jurisdiction  of  the  courts  of  the  state  over  causes  of  actions 
arising  in  the  state,  the  consolidated  corporation,  within  the  state,  is 
a  domestic  corporation,  and,  when  sued  in  the  state  by  a  citizen 
thereof,  it  cannot  remove  the  dause  to  the  federal  court  on  the 
ground  of  diversity  of  citizenship. 

Appeal  from  Superior  Court,  Edgecombe  County;  Cooke, 
Judge.  "  

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
remove  cause  to  federal  court  because  of  diversity  of  citizenship, 
see  foot-notes  'appended  to  Able  v.  Southern  Ry.  (S.  Car.),  22  R.  R 
R.  115,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  115;  foot-notes  appended  to 
Lanning  v.  Chicago  Great  Western  Ry.  Co.  (Mo.),  22  R.  R.  R.  81, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  81. 
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Action  by  L.  L.  Staton,  against  the  Atlantic  Coast  Line  Rail- 
road Company  and  another.  From  a  judgment  refusing  to  re- 
move the  cause  to  the  federal  court  on  the  petition  of  defendant 
the  Atlantic  Coast  Line.  Railroad  Company,  it  appeals.    Affirmed. 

The  plaintiff  alleged  that  during  the  year  1760  one  Joseph  . 
Howell  conveyed  to  trustees  a  tract  of  land  to  be  laid  off  into 
streets  and  lots  for  the  purpose  of  establishing  a  town ;  that  a  . 
town  common  of  not  less  than  50  acres  should  be  reserved  for 
the  use  of  the  citizens  of  said  town ;  that  thereafter  the  said  land 
was  surveyed  and  streets  and  lots  laid  off,  and  SO  acres  set  apart 
for  a  town  common ;  that  a  map  of  the  lots,  streets,  and  common 
was  made  and  duly  recorded  in  the  office  of  the  register  of  deeds 
of  Edgecombe  county;  that  on  November  30,  1760,  an  act  was 
passed  by  the  General  Assembly  of  the  state  incorporating  the 
town  of  Tarboro,  and  the  said  trustees  constituted  directors  or 
trustees  of  the  town;  that  thereafter,  November  18,  1786,  the 
General  Assembly  enacted  that  a  map,  plan,  and  survey  of  the 
town  showing  the  lots,  streets,  and  portion  reserved  as  a  town 
common,  then  made  under  the  direction  of  the  town  commission- 
ers and  filed  in  the  office  of  the  Secretary  of  State,  and  of  the 
board  of  commissioners  of  the  town,  should  be  ever  thereafter 
held  and  deemed  to  be  the  bounds  and  plan  of  the  town ;  that  by 
the  act  of  1852,  the  General  Assembly  authorized  the  commis- 
sioners of  the  town  to  lay  oif  into  lots  and  streets,  in  conformity 
with  the  plan  of  the  town  as  then  established,  the  whole  or  any 
portion  of  the  common  lying  on  the  western  side  thereof  between 
the  inhabited  portion  thereof  and  Hendrick's  creek,  the  western 
boundary  of  the  town,  and  to  sell  such  lots;  that  pursuant  to 
said  act  Wilson  street  was  extended  70  feet  wide  to  said  creek ; 
that  parallel  to  Albemarle  avenue,  and  west  of  it,  Hendricks 
street  was  laid  off  and  dedicated  to  the  use  of  the  public;  that 
the  lot  formed  by  the  intersection  of  said  streets  was  numbered 
122,  as  shown  on  the  map,  and  was  sold  pursuant  to  the  author- 
ity conferred  by  said  act;  that  said  lot  was  subsequently  pur- 
chased, and  is  now  the  property  of  the  plaintiff,  being  used  with 
a  dwelling  house  thereon  as  a  residence  for  himself  and  family ; 
that  the  plaintiff,  relying  upon  the  provisions  of  the  deed  of 
Howell  to  the  trustees,  and  the  acts  of  Assembly  aforesaid,  and 
believing  that  said  streets  and  common  would  continue  to  be 
used  only  for  the  purposes  to  which  they  had  been  dedicated, 
purchased  §aid  lot  and  made  valuable  improvements  thereon, 
aggregating  the  sum  of  $6,000;  that  surrounding  said  lot  are 
valuable  shade  trees;  "that  the  Atlantic  Coast  Line  Railroad 
Company,  of  Virginia  is  now,  and  has  been,  at  the  times  men- 
tioned, a  corporation  organized  and  existing  under,  and  by 
virtue  of,  the  laws  of  the  state  of  Virginia,  and  operating  a  steam 
railroad  in  the  state  of  North  Carolina,  subject  to  the  laws  of 
said  state,  which  runs  through  Edgecombe  county;"  that  the 
defendant  the  East  Carolina  Railway  Company  is  a  domestic 
corporation  duly  organized  and  existing  under,  and  by  virtue  of, 
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the  laws  of  the  state  of  North  Carolina,  and  operating  a  steam 
railroad  in  said  state;  that  without  the  consent  of  the  plaintiff, 
and  without  any  lawful  right  or  authority,  the  Atlantic  Coast 
Line  Railroad  Company,  of  Virginia  is  maintaining  and  operat- 
ing  a  steam  railroad  in  and  along  Albemarle  avenue  *upon  a 
track  within  29  feet  of  the  plaintiff's  residence ;  that  during  th^ 
year  1889,  without  legal  right  or  authority,  and  without  the  con- 
sent of  the  plaintiff,  the  said  defendant  constructed,  and  has 
since  maintained  and  operated,  a  railroad  leading  from  Albemarle 
avenue,  north  of  Wilson  street,  crossing  diagonally  across  Wil- 
son street  in  front  of  the  plaintiff's  premises,  and  down  said 
street  to  a  point  west  of  the  plaintiff's  premises  on  Wilson  street; 
that  in  1902,  the  said  defendant  without  the  consent  of  the 
plaintiff,  and  without  lawful  authority,  constructed,  and  has  since 
maintained,  other  tracks,  spur  tracks,  etc.,  in  front  of  the  plain- 
tiff's premises,  crossing  the  side  track  within  two  feet  of  his 
fence ;  that  said  defendant  has  built  and  maintains  a  track  on 
said  common;  that  the  defendant  the  East  Carolina  Railway 
Company,  without  the  consent  of  the  plaintiff,  and  without  law- 
ful authority,  is  maintaining  and  operating,  in  and  along  Albe- 
marle avenue,  a  steam  railroad  track,  under  an  agreement  or 
arrangement  with  the  Atlantic  Coast  Line  Railroad  Company,  of 
Virginia;  that  the  East  Carolina  Railway  Company  is  owned 
or  controlled  by  and  operated  in  conjunction  with  the  Atlantic 
Coast  Line  Railroad  Company,  of  Virginia,  by  an  agreement 
between  them.  The  plaintiff  sets  out  at  much  length  the  several 
acts  and  doings  of  the  defendants,  respecting  the  moving  of  cars, 
loading  and  unloading  freight,  and  otherwise  annoying  his  fam- 
ily, disturbing  their  peace  and  preventing  them  from  resting  and 
sleeping  at  night,  thereby  injuring  their  health  and  creating  a 
private  nuisance.  He  also  avers  that  without  lawful  authority 
the  authorities  of  the  town  of  Tarboro  intend  to  sell  the  common 
in  front  of  the  plaintiff's  premises  to  the  defendant  the  East 
Carolina  Railway  Company  for  the  purpose  of  establishing  a 
depot;  that  the  building  of  another  track  on  Albemarle  avenue 
will  necessarily  appropriate  that  part  of  the  avenue  from  the  At- 
lantic Coast  Line  track  to  the  plaintiff's  sidewalk,  and  completely 
deprives  the  plaintiff  of  all  use  of  said  street,  and  renders  ingress 
and  egress  to  and  from  his  premises  dangerous  and  practically 
impossible ;  that  there  is  not  now  so  much  as  SO  acres  of  the 
common  reserved,  and  if  the  common  is  permitted  to  be  sold  for 
railroad  purposes,  its  value  for  any  other  purpose  will  be  de- 
stroyed and  the  plaintiff  deprived  of  his  easement  therein.  Be- 
cause of  the  trespass  and  wrongs  set  out,  the  plaintiff  demands 
judgment  for  damages,  and,  to  prevent  further  injury  and  inter- 
ference with  his  easement  and  rights  in  the  premises,  he  asks 
injunctive  relief.  An  order  was  made  by  Judge  Cooke,  requiring 
the  defendants  to  show  cause  why  a  restraining  order  should  not 
be  issued.  The  defendant  the  Atlantic  Coast  Line  Railroad 
Company,  of  Virginia,  within  the  time  required  by  law,  filed  »ts 
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petition  for  removal,  for  that  "the  defendant  the  Atlantic  Coast 
Line  Railroad  Company  is  not  a  domestic  corporation,  but  is  a 
foreign  corporation  created  under  and  by  virtue  of  the  laws  of 
the  state  of  Virginia,  and  is  a  citizen  of  Virginia,  and  is  not  a 
resident  or  citizen  of  the  state  of  North  Carolina;  (2)  that  at  the 
time  the  plaintiff  instituted  his  said  suit,  to  wit,  September  26, 
1906,  and  long  prior  to  said  time,  the  said  defendant  was,  and 
is  now,  a  foreign  corporation,  as  stated  in  the  preceding  para- 
graph, and  a  citizen  of  the  state  of  Virginia;  (3)  that  the  plain* 
tiff,  L.  L.  Staton,  is  a  citizen  and  resident  of  the  state  of  North 
Carolina'' ;  that  the  amount  in  controversy  is  the  sum  of  $10,000, 
and  the  controversy  between  the  petitioner  and  thd  said  plaintiff 
is  separable  from  the  controversy  between  the  plaintiff  and  the 
codefendant,  the  East  Carolina  Railway  Company.  The  petition 
is  verified,'  and  accompanied  by  the  undertaking  required  by  stat- 
ute.  The  court  denied  the  petition,  and  refused  to  remove  the 
case.     Defendant  excepted,  and  appealed. 

John  L.  Bridgets^  for  appellant. 
G.  M,  T.  Fountain,  for  appellee. 

Connor,  J.  (After  stating  the  case.)  The  record  presents  two 
questions  for  decision :  ( 1 )  Is  the  defendant  Coast  Line  Railroad 
Company,  of  Virginia,  a  foreign  corporation?  (2)  Is  the  con- 
troversy, set  out  in  the  complaint,  separable  as  between  the 
plaintiff  and  the  two  corporations?  It  will  be  convenient  to  dis- 
pose of  the  second  question  first.  Removal  Act  1887,  §  2  (Act 
Cong.  Aug.  13,  1888,  25  Stat.  433,  c.  866  [U.  S.  Comp.  St.  1901, 
p.  509]),  provides  that  only  those  suits  may  be  removed,  by 
reason  of  diverse  citizenship,  when  the  controversy  is  wholly 
between  citizens  of  different  states.  A  large  number  of  decisions 
are  to  be  found  in  the  state  and  federal  reports,  in  which  the  term 
'^separable  controversy"  is  discussed.  It  is  not  always  easy  to 
say  upon  which  side  of  the  line  dividing  those  cases,  in  which 
for  this  cause  suits  may  be  or  may  not  be  removed,  any  given 
case  falls.  The  tendency  of  the  courts  has  been  to  narrow  the 
line  of  cases  which  are  removable,  under  the  act.  The  petitioner 
is  required  to  comply  strictly  with  the  provisions  of  the  statute, 
and  bring  the  case  clearly  within  its  terms.  Hughes  on  Fed. 
Proc.  302.  . 

To  constitute  a  sepyarable  controversy  "the  action  must  be  one 
in  which  the  whole  subject-matter  of  the  suit  can  be  determined 
between  the  parties  to  the  separable  controversy,  without  the 
presence  of  the  other  parties  to  the  suit."  Moon  on  Removal  of 
Causes,  §  140.  The  question  in  respect  to  the  separability  of  the 
controversy  must  be  determined  upon  an  examination  of  the 
plaintiff's  complaint.  Allegations  in  the  petition,  respecting  the 
defenses  of  the  several  defendants  are  not  to  be  considered. 

In  C.  &  O.  Ry.  Co.  v,  Dixon,  179  U.  S.  131,  21  Sup.  Ct.  67, 
45  L.  Ed.  121,  Fuller,  C.  J.,  says:  "It  is  conceded  that  if  an 
action  be  brought  on  a  joint  cause  of  action,  it  makes  no  differ- 
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ence  that  separate  causes  of  action  may  have  existed  on  which 
separate  actions  might  have  been  brought;  and,  furthermore,  it 
makes  no  difference  that  in  a  suit  on  a  joint  cause  of  action  a 
separate  recovery  may  be  had  against  either  of  the  defendants." 
The  learned  Chief  Justice  cites  with  approval  from  Powers  v.  C. 
&  O.  Ry.  Co.,  169  U.  S.  92,  18  Sup.  Ct.  264,  42  L.  Ed.  673:  "It 
is  well  settled  that  an  action  of  tort,  which  might  have  been 
brought  against  many  persons  or,  against  any  one  or  more  of 
them,  and  which  is  brought  in  a  state  court  against  all  jointly, 
contains  no  separate  controversy,  which  will  authorize  its  re- 
moval by  some  of  the  defendants  into  the  Circuit  Court  of  the 
United  States,  even  if  they  file  sep?ir?Lte  answers,  and  set  up 
different  defenses  from  the  other  defendants,  and  allege  that  they 
are  not  jointly  liable  with  them,  and  that  their  own  controversy 
with  the  plaintiff  is  a  separate  one,  for,  as  this  court  has  often 
said :  "A  defendant  has  no  right  to  say  that  an  action  shall  be 
severable  which  the  plaintiff  seeks  to  make  joint;  a  separate 
defense  may  defeat  a  joint  recovery,  but  it  cannot  deprive  a 
plaintiff  of  his  right  to  prosecute  his  suit  to  final  decision  in  his 
own  way.  The  cause  of  action  is  the  subject-matter  of  the  con- 
troversy ;  and  that  is,  for  all  purposes  of  the  suit,  whatever  the 
plaintiff  declares  it  to  be  in  his  pleadings."  In  that  case  the  de- 
fendant railway  company  and  its  employees  in  charge  of  its  train 
were  sued  jointly  for  injury  to  the  intestate  of  the  defendant  in 
error.  The  employees  being  residents  of  the  state  of  Kentucky, 
the  Supreme  Court  sustained  the  Court  of  Appeals  of  Kentuck)' 
in  denying  the  petition  for  removal.  Bellaire  v,  B.  &  O.  Railroad 
Co.,  146  U.  S.  117,  13  Sup.  Ct.  16,  36  L.  Ed.  910,  was  a  pro- 
ceeding by  the  plaintiff  municipal  corporation  of  the  state  of 
Ohio  to  condemn  a  right  of  way  over  certain  land  in  which  de- 
fendant and  corporation  had  an  interest^  together  with  the 
other  defendants.  The  railroad  company,  a  Maryland  corpora- 
tion, filed  its  petition  for  removal  on  account  of  diverse  citizen- 
ship. Mr.  Justice  Gray  said:  "The  object  of  the  suit  was  to 
condemn  and  appropriate  to  the  public  use  a  single  lot  of  land. 
*  *  *  The  cause  of  action  alleged,  and  consequently  the  sub- 
ject-matter of  the  controversy  was  whether  the  whole  lot  should 
be  condemned ;  and  that  controversy  was  not  the  less  a  single  and 
entire  one,  because  the  two  defandants  owned  distinct  interests 
in  the  land,  and  might  be  entitled  to  separate  awards  of  damages. 
The  ascertaining  of  those  interests  and  the  assessment  of  those 
damages,  were  but  incidents  to  the  principal  controversy  divisible 
by  itself,  apart  from  the  right  of  the  other  defendants,  and  from 
the  main  issue  between  both  defendants  on  the  one  side  and  the 
plaintiff  on  the  other."  Kohl  v.  United  States,  91  U.  S.  367.  2i 
L.  Ed.  449;  Winchester  z\  Loud,  108  U.  S.  130,  2  Sup.  Ct.  311. 
27  L.  Ed.  677.  "When  several  persons  participate  in  the  com- 
mission of  a  tort,  the  cause  of  action  accruing  to  the  injured 
party  is  joint  and  several,  in  the  sense  that  he  will  have  his 
option  to  proceed  against  one  or  more  of  the  tort-feasors  sep- 
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arately  or  to  join  them  all  as  defendants  in  one  suit.  But  if  he 
elects  to  treat  the  liability  of  the  defendants  as  joint,  and  pro- 
ceeds against  all  of  them  in  one  action,  it  will  be  regarded  aj» 
involving  but  one  single  controversy  between  the  plaintiff  on 
the  one  side,  and  all  the  defendants  on  the  other  side,  and  no 
one  of  the  defendants  can  remove  the  cause  to  a  federal  court 
on  the  averment  that  it  contains  a  separable  controversy  be- 
tween the  plaintiff  and  himself  alone."  Black's  Dillon  on  Re- 
moval of  Causes,  §  146;  Pirie  z\  Tvedt,  115  U.  S.  ^1,  S  Sup.  Ct. 
1034,  29  L.  Ed.  331 ;  Sloane  v.  Anderson,  117  U.  S.  275,  6  Sup. 
Ct.  730,  29  L.  Ed.  899;  Little  v,  Giles,  118  U.  S.  596,  7  Sup.  Ct. 
32,  30  L.  Ed.  269.  In  Torrence  v.  Shedd,  144  U.  S.  527,  12  Sup. 
Ct.  726,  36  L.  Ed.  528,  it  is  said:  "Not  only  in  cases  of  joint 
contracts,  but  in  actions  for  torts  which  might  have  been  brought 
against  all,  or  against  any  one  of  the  defendants,  separate  an* 
swers  by  the  several  defendants  sued  on,  joint  causes  of  action 
may  present  different  questions  for  determination^  but  they  do 
not  necessarily  divide  the  suit  into  separate  controversies.  A 
defendant  has  no  right  to  say  that  an  action  shall  be  separable, 
which  a  plaintiff  elects  to  be  joint.  *  *  *  The  cause  of  action 
is  the  subject-matter  of  the  controversy,  and  that  is  for  all  pur- 
poses of  the  suit,  whatever  the  plaintiff  declares  it  to  be,  in  his 
pleadings." 

The  controversy '  which  the  plaintiff,  according  to  his  com- 
plaint, has  with  the  defendants,  grows  out  of  his  alleged  ease- 
ment or  rights,  in  the  streets  upon  which  his  dwelling  is  lo- 
cated, and  the  town  common  in  front  of  his  dwelling,  by  virtue 
of  the  trusts  declared  in  the  deed  from  Howell  to  Moir  and 
others,  and  subsequent  acts  of  the  General  Assembly,  and  the 
alleged  trespass  upon,  or  wrongful  interference  with  such  rights, 
for  which  he  claims  damages.  In  addition  to  this  cause  of  action, 
he  says  that  the  interference  is  continuous;  that  other  and  fur- 
ther acts  are  threatened  by  said  corporations,  for  the  prevention 
of  which  he  asks  injunctive  relief.  While  he  sets  out  at  length 
the  acts  and  conduct  of  the  several  defendants,  he  alleges  that 
they  are  operating  and  maintaining  their  roads,  in  the  matter  of 
which  he  complains,  pursuant  to  an  existing  agreement  between 
them,  and  that  the  defendant  the  East  Carolina  Railroad  Com- 
pany is  owned  or  controlled  by  the  other  defendant  the  Atlantic 
Coast  Line  Railroad  Company.  It  is  manifest  that  the  alleged 
wrongs  of  which  he  complains,  and  the  continuance  of  which 
he  seeks  to  prevent,  are  inflicted  by  the  acts  of  both  defendants, 
and  for  the  purpose  of  this  discussion  pursuant  to  an  agreement 
between  them.  It  requires  neither  argument  nor  authority  to 
show  that  if  two  railroad  companies,  by  agreement,  but  each 
using  separate  tracks  and  cars,  entered  upon  and  occupied  plain* 
tiff's  premises,  without  legal  right  or  authority,  he  would  have 
a  right  of  action  against  them  jointly.  If  A.  and  B.,  by  an  agree- 
ment so  to  do,  drive  their  horses  and  wagons  upon  my  land,  can 
there  be  any  question  that  I  may  jo  inthem  in  one  action  for 
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damages,  and  certainly  before  they  have  done  so,  I  may  main- 
tain a  bill  assuming  that  I  have  a  right  to  invoke  injunctive  relief 
against  them  jointly  to  restrain  the  threatened  trespass?  It  will 
be  no  answer  to  my  action  to  say  that  they  may  have  been  sued 
separately.  I  am  entitled  to  so  join  them  that  at  the  end  of  the 
litigation  I  am  compensated  in  damages  or  protected  against  fur- 
ther interference  against  both  the  joint  wrongdoers.  We  express 
no  opinion  upon  the  merits  of  the  controversy..  Assuming  the 
truth  to  be  as  alleged,  and  that  the  complaint  states,  either  an 
actionable  injury  or  threatened  illegal  interference  with  plain- 
tiff's rights,  we  are  of  the  opinion  that  he  is  entitled  to  prosecute 
his  action  against  the  defendants  jointly,  and  that  therefore  the 
controversy  is  not,  for  the  purpose  of  removal,  separable.  The 
second  question  raised  by  the  record  is  of  more  difficulty  because 
of  the  allegations  in  the  complaint  and  condition  of  the  record. 
It  is  alleged  that  the  petitioning  defendant,  called  in  the  plead- 
ings the  "Atlantic  Coast  Line  Railroad  Company,  of  Virginia" 
is  "a  corporation  organized  and  existing  under,  and  by  virtue 
of  the  laws  of  the  state  of  Virginia.''  We  note  that  the  words 
"of  Virginia"  are  separated  from  the  word  "Company"  by 
a  comma.  We  supposed  that  the  plaintiff  referred  to 
and  was  prosecuting  his  action  against  the  corporation 
created  by  chapter  77,  p.  208,  Pub.  Laws  1899,  under  the  cor- 
porate name  of  the  "Atlantic  Coast  Line  Company,  of  Virginia," 
but  upon  close  inspection  of  the  record  it  appears  that  the  words, 
"of  Virginia"  are  intended  to  be  descriptive  of  the  domicile  of 
the  defendant  corporation,  the  "Atlantic  Coast  Line  Company." 
This  construction  is  sustained  by  reference  to  the  petition  in 
which  the  corporation  describes  itself  as  the  "Atlantic  Coast 
Line  Railroad  Company."  The  report  made  to  the  Corporation 
Commission,  a  public  record  of  which  we  must  take  judicial 
notice  (State  v.  Railroad,  141  N.  C.  846,  54  S.  E.  294),  states 
that  the  "Atlantic  Coast  Line  Railroad  Company"  is  "made  up" 
or  composed  of  a  number  of  "constituent  companies"  in  the 
states  of  Virginia,  North  Carolina,  South  Carolina,  Florida, 
Georgia,  and  Alabama. 

It  is  further  stated  that  the  organization  and  consolidation  is 
made  under  the  laws  of  the  "State  of  Virginia."  The  report 
further  states  that  the  charter  under  which  the  consolidation  in 
North  Carolina  is  made  is  the  "act  of  General  Assembly  of  North 
Carolina  approved  February  24,  1899."  Private  Laws  1899,  p. 
212,  c.  105.  By  referring  to  this  act,  we  find  it  to  be  "an  act 
to  amend  and  re-enact  chapter  284,  of  the  Laws  of  1893,  con- 
cerning the  Wilmington  &  Weldon  Railroad  Company,  and  to 
authorize  that  company  to  change  its  name  to  the  Atlantic  Coast 
Line  Railroad  Company,  of  North  Carolina."  The  act,  re-enact- 
ing the  act  of  1893,  conferred  upon  the  Wilmington  &  Weldon 
Railroad  Company,  power  to  consolidate  with  any  other  railroad 
company,  and  to  permit  any  other  railroad  company,  organized 
under  the  laws  of  this  state,  having  power  to  consolidate,  to  do 
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So  with  said  Wilmington  &  Weldon  Railroad  Company.  It  is 
expressly  provided  that  this  act  shall  not  have  the  effect  of 
ousting  the  jurisdiction  of  the  courts  of  this  state  over  causes  of 
action  arising  in  this  state.  The  act  ratified  February  24,  1899, 
confers  upon  the  Wilmington  &  Weldon  Railroad  Cojnpany 
power  "to  consolidate  or  merge  its  railroads  with,  or  to  buy, 
or  lease  the  railroad  or  railroads  of  any  other  railroad  company, 
with  which  it  may  connect,  either  directly  or  indirectly,  or- 
ganized under  the  laws  of  this  state,  or  of  any  adjoining  state 
which,  under  the  laws  of  this,  or  such  other  state,  may  have 
power  to  consolidate,  merge,  sell,  or  lease  its  road ;  and  any  such 
other  company  shall  have  the  right  to  consolidate,  merge,  sell, 
or  lease  its  railroad  in  whole  or  part,  with  or  to,  the  Wilmington 
&  Weldon  Railroad  Company,"  etc.  The  act  contains  a  pro- 
viso that  such  railroad,  etc.,  shall 'be  liable  to  taxation  in  this 
state,  and  a  further  proviso  that  "this  act  shall  not  have  the 
effect  of  ousting  the  jurisdiction  of  the  courts  of  this  state  over 
causes  of  action  arising  within  this  state.  Provided,  further, 
that  any  and  all  corporations  consolidated,  leased  or  organized 
under  the  provisions  of  this  act  shall  be  domestic  corporations 
of  North  Carolina,  and  shall  be  subject  to  the  laws  and  juris- 
diction thereof."  Section  two  confers  upon  the  Wilmington  & 
Weldon  Railroad  Company  power  to  change  its  name  to  the 
"Atlantic  Coast  Line  Railroad  Company,  of  North  Carolina." 

The  report  to  the  Corporation  Commission  states  that  the  con- 
solidation was  completed  July  1,  1902.  Prior  to  1873,  the  Wil- 
liamston  &  Tarboro  Railroad,  extended  from  Tarboro  in  this 
state  to  Williamston.  The  Seaboard  &  Raleigh  Railroad  Com- 
pany was  chartered  by  act  of  General  Assembly  1873,  1874,  p.  56, 
c.  45,  with  power  to  purchase  the  Williamston  &  Tarboro  Rail- 
road Company.  Section  18,  p.  64,  c.  45.  Thereafter  Laws  1883, 
p.  92,  c.  48,  the  Seaboard  &  Raleigh  Railroad  Company  was 
authorized  to  change  its  name  to  the  Albermarle  &  Raleigh  Rail- 
road Company.  The  report  made  to  the  railroad  commissioners 
by  the  Wilmington  &  Weldon  Railroad  Company  (1894,  p.  58) 
states  that  the  "Albermarle  &  Raleigh  Railroad  Company  from 
Tarboro  to  Plymouth,  consolidated  with  the  Wilmington  &  Wel- 
don Railroad  Company,  and  operated  as  a  prolongation  of  the 
Tarboro  Branch."  The  Wilmington  &  Weldon  Railroad  Com- 
pany, after  1894,  and  up  to  and  including  the  year  1899,  re- 
ported to  the  Commission  as  a  separate  corporation  (Report 
1899,  p.  82),  including  the  branch  from  Rocky  Mount  to  Ply- 
mouth. For  the  year  1900  the  "Atlantic  Coast  Line  Railroad" 
makes  a  report  to  the  Commission  (page  98)  showing  "property 
operated" — a  large  number  of  railroads,  including,  although  the 
mileage  is  distributed  differently,  the  Wilmington  &  Weldon 
Railroad  and  its  branches.  There  is  nothing  in  any  of  these 
reports  indicating  in  what  state  the  "Atlantic  Coast  Line  Rail- 
road Company"  is  incorporated,  except  the  statement  that  the 
consolidation  was  made  under  the  laws  of  Virginia.     In  the 
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absence  of  any  other  statute  or  public  record  showing  any  change 
in  the  domicile  of  the  defendant  corporation,  we  look  to  the  act 
ratified  February  24,  1899,  in  which  the  General  Assembly  con- 
ferred the  power  upon  the  Wilmington  &  Weldon  Railroad  Com- 
pany  to  consolidate,  etc.,  expressly  providing  that  "any  and  all 
corporations  consolidated,  leased  or  organized  under  the  pro- 
visions of  this  act,  shall  be  domestic  corporations  of  North  Car- 
olina, and  subject  to  the  laws  and  jurisdiction  thereof."  If  this 
provision  is  valid,  it  would  seem  that  no  power  is  conferred  upon 
the  domestic  corporation,  chartered  by  the  General  Assembly 
of  this  state  during  the  session  of  1833,  to  change  its  domicile  or 
become,  for  any  purpose,  a  foreign  corporation.  It  is  elementary 
that  a  corporation  is  to  be  deemed  a  resident,  or  citizen,  of  the 
state  in  which  it  is  created — its  domicile  of' origin  or  creation. 
Clark  on  Corp.  §  74.  "The  residence  of  a  corporation  is  in  the 
sovereignty  by  which  it  was  created.  It  must  dwell  in  the  place 
of  its  creation  and  cannot  migrate  to  another  sovereignt}'.''  7 
Am.  &  Eng.  Enc.  694.  This  is  plain  enough;  but,  when  by 
permission  of  the  sovereignty  of  its  creation,  it  consolidates  with 
a  corporation  of  another  sovereignty,  difficult  and  sometimes 
perplexing  questions  regarding  its  relation  to  the  two  sovereign- 
ties arise.  The  statutes  and  public  records  show  that  the  Wil- 
mington &  Weldon  Railroad  Company,  a  domestic  corporation, 
has,  by  permission  of  the  Legislature,  become  one  of  "the  con- 
stitutent  roads,"  in  a  line  of  consolidated  railways,  extending 
through  six  states.  In  the  consolidation  are  a  large  number  of 
other  "constitutent  roads."  To  say  that  each  of  these  roads, 
chartered  in  six  different  states,  from  Virginia  to  Alabama,  have, 
by  the  consolidation,  become  citizens  of  the  state  of  Virginia,  is 
rather  startling.  If  this  result,  so  far  as  the  Wilmington  &  Wel- 
don Railroad  Company  is  concerned,  has  been  accomplished  by 
virtue  of  the  power  conferred  by  Act  1899,  p.  212,  c.  105,  in 
defiance  of  the  express  provision  in  the  statute  that  it  should 
continue  a  domestic  corporation,  it  would  indicate  an  absence 
of  power  in  the  Legislature  to  guard  the  sovereign  rights  of  the 
state  in  respect  to  corporations  of  its  own  creation.  It  would 
seem  perfectly  clear  that  a  railroad  corporation  has  no  power  to 
change  its  domicile.  While  the  Legislature  may  permit  a  Vir- 
ginia corporation  to  come  into  this  state  and  consolidate  with 
one  of  her  own  corporations,  we  cannot  perceive  how,  in  avail- 
ing itself  of  such  permission,  the  Virginia  corporation  may  take 
the  North  Carolina  corporation  out  of  this  state  into  Virginia 
and  so  adopt  it  that  the  state,  by  virtue  of  whose  laws  it  came 
into  existence  and  continues  to  exist,  loses  jurisdiction  of  it,  for 
the  purpose  of  bringing  it  into  her  courts  to  answer  for  wrongs 
done  her  own  citizens.  While  we  do  not  concede  that  such 
would  be  the  result  of  permission  to  consolidate,  in  the  absence 
of  restrictive  words,  certainly  where,  in  the  statute  conferring 
the  power  to  consolidate,  it  is  expressly  provided  that  the  cor- 
poration, together  with  any  corporations  with  which  it  should 
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consolidate,  should  remain  a  domestic  corporation,  it  would  seem 
that  such  restriction  would  place  the  question  beyond  contro- 
versy. 

The  question  involved  in  this  appeal  is  essentially  different 
from  that  presented  in  Southern  Ry.  Co.  v,  Allison,  190  U.  S. 
326,  23  Sup.  Ct.  713,  47  L.  Ed.  1078.  There,  the  plaintiff  in 
error  was  a  Virginia  corporation.  The  contention  of  defendant 
in  error  was  that  by  virtue  of  the  provisions  of  the  statute  passed 
by  the  Qeneral  Assembly  of  this  state,  and  the  act  of  the  cor- 
poration pursuant  thereto,  it  became  a  domestic  corporation.  The 
court  held  that,  by  filing  a  copy  of  its  charter  with  the  Secre- 
tary  of  State,  it  did  not  become  a  citizen  of  this  state.  Assum- 
ing that  the  defendant  Atlantic  Coast  Line  Railroad  Company 
is  a  Virginia  corporation,  with  power  conferred  by  its  charter 
to  consolidate  with  the  Wilmington  &  Weldon  Railroad  Com- 
pany, and  that,  pursuant  to  the  provisions  of  the  act  ratified 
February  24,  1899,  as  stated  in  its  report  to  the  Corporation  Com- 
mission, the  two  corporations  did  consolidate,  what  is  the  status 
in  regard  to  citizenship  of  the  consolidated  corporation  for  the 
purpose  of  jurisdiction?  It  is  well  settled  that  the  Legislature* 
of  two  states  cannot,  by  any  joint  legislation,  create  one  corpora- 
tion having  a  domicile  in  each  state.  Coolev,  C.  J.,  in  Chicago 
&  N.  W.  Ry.  Co.  V,  Auditor,  53  Mich.  79,  at  page  91,  18  N.  W. 
586,  at  page  591,  discussing  the  status  of  corporations  chartered 
by  different  states,  which  have  consolidated  under  statutory 
power,  says:  "We  appreciate  very  fully  the  difficulty  of  de- 
termining, under  all  circumstances,  in  what  light  we  are  to  re* 
gard  the  anomalous  organizations  which  are  formed  by  the  con- 
solidation of  two  or  more  corporations  which  have  received  their 
corporate  powers  from  different  sovereignties.  "^  *  *  It  is 
familiar  law  that  each  corporation  has  its  existence  and  domicile, 
so  far  as  the  term  can  be  applicable  to  the  artificial  person,  within 
the  territory  creating  it.  It  comes  into  existence  then  by  its 
sovereign  will;  and,  though  it  may  be  allowed  to  exercise  cor- 
porate functions  within  another  sovereignty,  it  is  impossible  to 
conceive  of  one  joint  act.  performed  simultaneously  by  two  sov- 
ereign states,  which  shall  bring  a  single  corporation  into  being, 
except  it  be  by  compact  or  treaty.  There  may  be  separate  con- 
sent given  for  the  consolidation  of  corporations  separately  cre- 
ated; but  when  the  two  unite,  they  severally  bring  to  the  new 
entity  the  powers  and  privileges  already  possessed,  and  the  con- 
solidated company  simply  exercises,  in  each  jurisdiction,  the 
powers  the  corporation  there  chartered  had  possessed  and  suc- 
ceeds there  to  its  privileges.  *  *  *  After  the  consolidation, 
each  state  legislates,  in  respect  to  the  road  within  its  own  Himts, 
and  which  was  constructed  under  its  grant  of  power,  as  it  did 
before."  The  learned  Chief  Justice  proceeds  to  say:  "It  also 
necessarily  follows,  from  the  doctrine  maintained  by  the  federal 
Supreme  Court  in  respect  to  the  citizenship  of  corporations  *  *  * 
where,  therefore,  two  corporations   created  in  different  states, 
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consolidate,  though  for  most  purposes  they  are  not  thereafter 
to  be  separately  regarded,  yet,  in  each  state,  the  consolidated 
company  is  deemed  to  stand  in  the  place  of  the  corporation  to 
which  it  then  succeeded,  and  of  its  members,  and  consequently 
to  be  a  citizen  of  that  state  for  many  purposes,  while,  in  the 
other  state,  it  would  stand  in  the  place  of  the  other  corporation 
in  respect  to  citizenship  there."  In  Quincy  Bridge  Co.  v.  Adams 
Co.,  88  111.  615,  the  same  question  was  presented.  Breese,  J.. 
said:  "The  states  of  Illinois  and  Missouri  have  no  power  to 
unite  in  passing  any  legislative  act.  It  is  impossible,  in  the  very 
nature  of  their  organizations,  that  they  can  do  so.  They  cannot 
so  fuse  themselves  into  a  single  sovereignty,  and,  as  such,  create 
a  body  politic,  which  shall  be  a  corporation  of  the  two  states, 
without  being  a  corporation  of  each  state  or  of  either  state.  *  *  * 
The  only  possible  status  of  a  company,  acting  under  charters 
from  two  states,  is  that  it  is  an  association  incorporated  in  and 
by  each  of  the  states,  and  when  acting  as  a  corporation  in  either 
of  the  states  it  acts  under  the  authority  of  the  state  in  which  it  is 
then  acting,  and  that  only,  the  legislation  of  the  other  state  hav- 
ing no  operation  beyond  its  territorial  limits."  Both  these  cases 
are  cited  with  approval  bv  Thavef,  Judge,  in  Missouri  Pac.  Rv. 
Co.  z\  Meeh,  69  Fed.  753,  16  C.  C.  A.  510,  30  L.  R.  A.  250.  in 
which  the  authorities  are  reviewed,  and  it  is  held  that :  "A  cor- 
poration formed  by  the  consolidation  of  corporations  of  three 
different  states,  pursuant  to  the  laws  thereof,  is,  within  each  of 
such  states,  a  corporation  of  that  state;  and  the  federal  courts 
have  no  jurisdiction  of  a  suit  against  it  by  a  citizen  of  the  state. 
on  the  ground  of  diverse  citizenship." 

The  conclusion  to  which  all  the  authorities  come,  being 
founded  upon  the  case  of  Ohio  &  Miss.  Railroad  Company  i\ 
Wheeler,  1  Black  (66  U.  S.)  286,  17  L.  Ed.  130,  is  thus  stated 
by  Judge  Thompson  in  his  valuable  and  exhaustive  article  on 
'^Corporations"  in  10  Cyc.  296 :  "If  the  consolidated  corporation 
is  sued  in  a  state  in  which  one  of  the  constituent  corporations  is 
created,  defendant  cannot  have  the  cause  removed  from  the  state 
court  to  the  Circuit  Court  of  the  United  States,  because,  within 
that  state,  the  corporation  is  a  domestic  corporation,  and  hence 
a  citizen  of  that  state ;  so  that  both  plaintiff  and  defendant  are 
in  theory  of  the  law  citizens  of  the  same  state."  Muller  v.  Dows, 
94  U.  S.  444,  24  L.  Ed.  207 ;  Moon  on  Removal  of  Causes,  §  129. 
The  law  is  well  stated  in  Black's  Dillon  Rem.  of  Causes,  §  102. 
citing  Fitzgerald  v.  Misso.  Pac.  Ry.  Co.  (C.  C.)  45  Fed.  812: 
"Although  the  consolidated  corporation  bears  the  same  name  in 
the  three  states,  has  one  board  of  directors  and  the  same  share- 
holders, and  operates  the  road  as  one  entire  line,  and  is  designed 
to  accomplish  the  same  purposes  and  exercises  the  same  general 
corporate  powers  and  functions  in  all  the  states,  it  is  not  the 
same  corporation  in  each  of  the  states,  but  a  distinct  and  sep- 
arate entity  in  each.  It  is  a  corporate  trinity,  having  no  citizen- 
ship of  its  own,  distinct   from  its  constituent  members,  but  a 
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citizenshi]^  identical  with  each.  By  the  consolidation,  the  cor- 
poration of  one  state  did  not  become  a  corporation  of  another, 
nor  was  either  merged  in  the  other.  The  corporation  of 
each  state  had  a  distinct  legislative  paternity,  and  the  sep- 
arate identity  of  each  as  a  corporation  of  the  state  by 
which  it  was  created,  and  a  citizen  of  that  state,  was  not  lost  by 
the  consolidation.  Nor  could  the  consolidated  company  become 
a  corporation  of  three  states  without  being  a  corporation  of  each 
or  of  either.  While  the  consolidated  corporation  is  a  unit,  and 
acts  as  a  whole  in  the  transaction  of  its  corporate  business,  it 
is  not  a  corporation  at  large,  nor  is  it  a  joint  corporation  of  three 
states.  Like  all  corporations,  it  must  have  a  legal  dwelling  place. 
Every  corporation,  not  created  by  act  of  Congress,  dwells  in  a 
state.  This  consolidated  corporation  dwells  in  three  states,  and 
is  a  separate  and  single  entity  in  each."  Clark  z/.  Barnard,  108 
U.  S.  436,  2  Sup.  Ct.  878,  27  L.  Ed.  780. 

The  General  Assembly  of  this  state  by  Pub.  Acts  1899,  p.  208, 
c.  77 y  ratified  February  13,  1899,  chartered  the  Atlantic  Coast 
Line  Railroad  Company,  of  Virginia.  The  preamble  of  the  act 
recites  the  reasons  which  induced  the  Legislature  to  grant  the 
charter,  and  in  section  2,  enacts:  "The  Atlantic  Coast  Line 
Railroad  Company,  of  Virginia  is  hereby  authorized  and  em- 
powered to  maintain  and  operate  the  railroad  which  formerly 
belonged  to  the  Petersburg  Railroad  Company  in  this  state,"  etc. 
It  will  be  observed  by  reference  to  this  act  that  the  only  purpose 
of  granting  the  charter  was  to  enable  the  corporation,  in  con- 
nection with  a  corporation  of  the  same  name  created  by  the 
Legislature  of  Virginia,  to  operate  the  portion  of  the  Petersburg 
Railroad  located  in  this  state.  The  Virginia  corporation  of  the 
same  name  is  not  "domesticated"  under  the  "Craig  act"  (Pub. 
Laws  1899,  p.  197,  c.  62),  but  a  new  corporation  was  created  in 
this  state.  Without  entering  into  any  discussion  of  the  status 
of  a  corporation  created  in  this  way,  it  is  sufficient  to  say  that 
while  the  defendant  is  described  in  the  complaint  as  the  "At- 
lantic Coast  Line  Railroad  Company,  of  Virginia,"  the  summons 
is  served  upon  the  agent  of  the  "Atlantic  Coast  Line  Railroad 
Company,"  who  in  verifying  the  petition  so  describes  himself. 
The  petition  is  filed  by  the  "Atlantic  Coast  Line  Railroad  Com- 
pany," and  in  this  name  the  corporation  makes  its  reports  to 
the  State  Corporation  Commission,  and  is  referred  to  in  Poor's 
Manual  1899,  p.  397,  and  Id.,  1902,  p.  199.  We  do  not  find  that 
the  "Atlantic  Coast  Line  Railroad  Company,  of  Virginia"  makes 
any  report  to  the  Commission.  It  is  probably  one  of  the  "con- 
stituent roads"  of  the  defendant  "Atlantic  Coast  Line  Railroad 
Company,"  although  it  does  not  so  appear  in  the  reports,  nor  is 
any  reference  made  to  chapter  77,  p.  208,  Pub.  Laws  1899.  We 
notice  further  that  no  power  is  conferred  upon  the  corporation 
created  by  that  act  to  consolidate,  unless  it  be  found  in  the 
charter  of  the  Petersburg  Railroad  Company  of  1830  and  chapter 
149,  p.  218,  Acts  1893,  extending  the  charter  of  said  corporation. 

23  R  R  R— 44 
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It  IS  true  that  the  complaint  alleges  that  the  defendaijt 'corpora- 
tion is  a  Virginia  corporation,  operating  a  railroad  in  this  state. 
As  we  have  seen,  there  is  no  statute  which  has  been  called  to 
our  attention,  or  which  a  diligent  examination  on  our  part  dis- 
covers, authorizing  the  Atlantic  Coast  Line  Railroad  Company 
to  operate  in  this  state,  otherwise  than  by  consolidation  with 
domestic  corporations,  nor  is  any  such  claim  made  by  the  cor- 
poration in  its  reports  to  the  Corporation  Commission.  As  a 
matter  of  law,  the  plaintiff  is  in  error  in  averring  the  contrary. 
The  question  involved  is  of  far  reaching  importance  to  the  cor- 
poration and  the  citizens  of  the  state.  We  are  of  opinion  that 
the  defendant  Atlantic  Coast  Line  Railroad  Company  in  respect 
to  its  "constituent  roads,''  domestic  corporations,  is  a  domestic 
corporation,  and  that,  as  between  the  plaintiff  and  itself  there 
is  no  diverse  citizenship,  entitling  it  to  remove  the  cause  into 
the  federal  court. 
Affirmed. 


Spaij)ing  v.  Macomb  &  W.  I.  Ry.  Co. 

(Supreme  Court  of  Illinois,  Feb.  21,  1907.) 
[80   N.    E.   Rep.   327.] 

Dedication — Statutory    Dedication — Defective    Acknowledgment.  — 

Law  of  January  4,  1825,  §  3  (Rev.  Laws  111.  1828-29,  p.  184),  as  to 
the  making?  of  town  plats,  required  county  commissioners,  before 
offering  a  plat  for  record,  to  acknowledge  the  same.  Section  4  pro- 
vided that,  if  a  mistake  were  made  in  a  plat  of  a  town  as  to  the  ac- 
knowledgment, it  should  be  the  duty  of  the  county  commissioners 
or  a  majority  of  them  to  correct  the  same.  Held,  that  an  acknowl- 
edgment of  a  town  plat  by  two  only  of  three  county  commissioners 
was  not  a  compliance  with  section  3,  and  a  plat  so  acknowledged  did 
not  convey  the  fee  of  the  streets  to  the  town. 

Equity — Pleading — ^Allegations  as  to  Ownership  of  Pee  in  Street- 
Admissions  by  Demurrer. — A  bill  alleged  that  plaintiff  was  the  owner 
of  certain  city  property  fronting  on  the  street;  that  the  original  pro- 
prietors of  the  city  caused  plats  of  the  same  to  be  made;  so  that 
there  was  a  common-law  dedication  of  the  street  marked  on  the  plats, 
instead  of  a  statutory  dedication,  and  that  thereby  the  fee  in  the 
streets  remained  in  the  original  proprietors;  that  the  city  consented 
to  the  dedication;  and  that,  by  grants  from  the  original  proprietors, 
plaintiff  had  acquired  title  to  the  land  in  the  street  to  its  center. 
Held  that,  taking  the  allegations  of  the  bill  in  connection  with  the 
plats  and  surveys,  sufficient  facts  were  set  out  so  that  a  demurrer 
must  be  held  to  admit  that  plaintiff  was  the  owner  of  the  fee  to  the 
center  of  the  street  in  front  of  his  property. 

Street  Railroads — Commercial  Railroads.* — Where  a  railway  com- 

*See  foot-notes  appended  to  Wilder  v.  Aurora,  etc.,  Co.  (Ill)»  ^ 
R.  R.  R.  99,  43  Am.  &  Eng.  R.  Cas.,  N.  S..  99. 
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pany  did  not  limit  its  business  to  carrying  passengers  with  ordinary 
hand  luggage,  but  engaged  in  the  transportation  of  practically  all 
kinds  of  freight  from  one  point  to  another  on  the  street  and  from 
town  to  town  along  the  entire  line  of  its  road,  it  was  not  a  street 
railway. 

Eminent  Domain — Remedies  of  Landowners — Injunction. — Where 
a  railway  company  constructs  its  road  in  a  city  street  without  first 
obtaining  the  consent  of  the  owner  of  the  fee,  and  without  con- 
demning such  right  of  way,  and  operates  its  trains  thereon,  such  use 
is  an  additional  burden  upon  the  owner  of  the  fee,  of  which  a  court 
of  equity,  on  a  proper  showing,  can  compel  the  removal  by  a  manda- 
tory injunction. 

Same-— Laches. — A  railway  company  constructed  its  road  in  a  city 
street  in  December,  1903,  without  first  obtaining  the  consent  of  the 
owner  of  the  fee  or  condemning  a  right  of  way,  but  it  did  not  appear 
when  the  road  was  first  operated.  In  August,  1905,  the  owner  com- 
menced his  suit  to  compel  the  removal  of  the  railway  from  the  street. 
Held,  that  plaintiff  was  not  guilty  of  laches  in  tiOt  beginning  suit  at 
an  earlier  date. 

EU]iiity — Laches — Pleading. — The  general  rule  is  that  the  defense  of 
laches  to  be  available  must  be  set  up  by  plea  or  answer. 

Error  to  Circuit  Court,  McDonough  County;  John  A.  Gray, 
Judge. 

Bill  by  John  L.  Spalding  against  the  Macomb  &  Western  Illi- 
nois Railway  Company.  From  a  decree  for  defendant,  plaintiff 
brings  error.    Reversed  and  remanded. 

August  28,  1905,  plaintiff  in  error  filed  his  bill  in 'the  circuit 
court  of  McDonough  county,  alleging,  among  other  things,  that 
he  claimed  the  title  in  fee  to  the  N.  yi  of  block  22,  in  plat  2, 
of  the  Old  Town  of  Macomb,  in  said  county,  fronting  on  John- 
son street,  in  said  city ;  that  the  original  proprietors  of  said  city 
caused^  the  same  to  be  laid  out  and  platted  about  April  26,  1831, 
and  afterwards,  December  13,  1834,  caused  the  same  to  be  resur- 
veyed  and  replatted,  which  last  survey  is  known  as  "Plat  2"  of 
said  city;  that  there  was  made  thereby  what  is  known  by  the 
laws  of  the  state  as  a  "common-law  dedication"  of  the  streets 
and  alleys  marked  on  said  plats,  instead  of  what  is  known  as  a 
"statutory  dedication,"  and  that,  thereby  the  fee  in  said  streets 
and  alleys  remained  in  said  original  proprietors  instead  of  being 
vested  in  the  municipal  authorities;  that  said  city  afterwards, 
and  ever  since  that  time  has  adopted,  approved,  and  consented 
to  said  dedication  of  the  streets  according  to  said  platting;  that, 
by  virtue  of  the  grants  from  the  original  proprietors,  plaintiff 
in  error  has  acquired  title  and  is  seised  in  fee  of  the  land  em- 
braced within  said  Jonhson  street,  lying  immediately  east  of  said 
above-described  block,  to  the  center  of  said  Johnson  street ;  that 
said  city  has  only  an  easement  in  said  street,  which  it  has  ac- 
cepted and  holds  in  trust  for  the  uses  and  purposes  for  which 
the  same  was  dedicated,  and  no  other;  that  true  and  correct 
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copies  of  said  surveys  and  plats  of  said  property  and  adjoining 
streets  and  blocks,  together  with  accompanying  surveys,  are  at- 
tached to  the  bill  and  made  a  part  of  the  same ;  that  the  city 
council  of  said  city,  without  authority  of  law,  on  or  about  May 
6,  1903,  granted  a  pretended  franchise  or  license  to  the  defend- 
ant in  error  to  construct  and  operate  its  railroad  in  said  Johnson 
street ;  that  said  pretended  franchise  is  a  part  of  a  railroad  sys- 
tem extending  through  certain  streets  of  said  city  to  the  south 
limits  and  thence  to  the  village  of  Littleton,  in  Schuyler  county, 
111. ;  that  on  or  about  December  1,  1903,  defendant  in  error,  with- 
out any  lawful  right  or  authority,  entered  upon,  and  took  pos- 
session of,  said  Johnson  street,  and  constructed  thereon,  in  the 
center  of  said  street,  the  railway  tracks  upon  which  it  is  now 
operating,  over  the  fee  of  plaintiff  in  error  and  along  the  entire 
line  of  the  same,  steam  locomotives,  passenger,  freight,  cattle, 
and  hog  cars,  and  conducting  a  large  business  of  carrying  freight 
and  merchandise  between  the  towns  along  the  line  of  said  road: 
that  said  railroad  company's  locomotives  and  trains  stand  in 
front  of  the  premises  of  plaintiff  in  error  while  discharging  pas- 
sengers and  freight,  thereby  obstructing  egress  from,  and  ingress 
to,  said  premises,  by  means  whereof  the  premises  have  been 
greatly  injured  and  damaged,  and  greatly  impaired  for  church, 
school,  and  residence  purposes — the  uses  to  which  said  property 
is  being  put — whereby  the  fee  of  plaintiff  in  error  is  subject  to 
an  additional  servitude  not  authorized  by  law,  and  without  com- 
pensation. The  bill  also  alleges  that  the  ordinance  granting  the 
franchise  was  passed  without  a  proper  frontage  petition  of  the 
property  owners,  and  was,  therefore,  without  authority  of  law. 
The  prayer  of  the  bill  is  that  defendant  in  error  be  commanded 
to  remove  its  railway  and  be  restrained  from  continuing  to 
operate  the  same  on  that  portion  of  Johnson  street  fronting  on 
the  premises  of  plaintiff  in  error,  and  restrained  from  in  any 
manner  obstructing  that  portion  of  Johnson  street  until  it  has 
obtained  the  right  so  to  do  by  obtaining  a  grant  from  plaintiff 
in  error,  or  by  the  exercise  of  its  right  of  eminent  domain  (if  it 
has  such  right)  and  the  payment  of  any  damages  which  plaintiff 
in  error  may  sustain.  A  demurrer  was  filed  to  this  bill  by  de- 
fendant in  error,  which,  on  hearing,  the  chancellor  sustained. 
The  case  is  brought  here  by  writ  of  error  for  review. 

W.  R,  Moore  and  Neece  &  Biting,  for  plaintiff  in  error. 
Sherman,  TunniclifF  &  Gumbart  and  Appollos  W,  O'Ham, 
for  defendant  in  error. 

Carter,  J.  (after  stating  the  facts).  If  both  plats  laying  out 
Johnson  street,  in  the  city  of  Macomb,  were  not  made  in  accord- 
ance with  the  statute  then  in  force,  the  title  in  fee  to  the  land  to 
the  center  of  Johnson  street  in  front  of  the  premises  in  question 
belongs  to  plaintiff  in  error.  It  is  contended,  however,  that  the 
bill  is  not  so  drawn  as  to  properly  raise  this  question,  and  that, 
therefore,  the  demurrer  does  not  admit  that  fact;  that  the  de- 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        693 

Spaldins^  v.  Macomb  A.  W.  I.  Ry.  Co 

murrer  only  admits  the  correctness  of  the  surveys  as  given  in 
the  bill,  and  **their  true  legal  effect,  but  not  the  conclusion  of 
the  pleader  as  to  their  legal  effect."  Defendant  in  error  insists 
that  the  fee  .to  one-half  of  Johnson  street  in  front  of  the  premises 
in  question  is  not  in  the  plaintiff  in  error .#  It  admits  the  acknowl- 
edgment of  the  second  plat, 'made  in  1834,  was  not  in  accord- 
ance with  the  statute  then  in  force,  but  asserts  that  there  are  no 
allegations  in  the  bill  which  properly  set  up  that  the  plat  made 
in  1831  is  riot  legal  and  in  accordance  with  the  statute.  The  law 
then  in  force,  enacted  January  4,  1825,  as  to  the  making  of  town 
plats,  required  "that  the  county  commissioners  *  *  *  shall 
at  or  before  the  time  of  offering  such  plat  *  *  *  for  record, 
acknowledge  the  same,"  etc.  Rev.  Laws  111.  1828^9,  p.  184, 
§  3.  A  copy  of  the  plat,  made  in  1831,  and  the  acknowledgment 
attached  thereto,  are  made  a  part  of  the  bill,  and  show  that 
there  were  then  three  county  commissioners  of  said  county,  but 
that  only  two  of  them  acknowledged  the  plat.  Under  said  sec- 
tion 3  of  the  law  of  1825,  was  it  required,  in  order  to  make  a 
legal  plat  and  dedication  thereunder,  that  all  three  county  com- 
missioners should  duly  acknowledge  the  same? 

It  has  been  held  by  this  court  in  Davenport  Bridge  Railway 
Co.  V.  Johnson,  188  111.  472,  59  N.  E.  497,  in  construing  a  similar 
provision  of  the  law  of  1833,  that  this  duty  as  to  acknowledging 
the  town  plat  was  imposed  upon  the  commissioners  as  individuals, 
and  not  upon  them  as  a  court  or  body.    The  section  of  the  law 
of   1833  that  was  there  construed  is  identical  with  the  law  of 
1825,  so  far  as  it  affects  the  question  here  under  consideration. 
Section  4  of  said  law  of  1825  provides,  as  did  section  7  of  said 
act  of  1833  (Rev.  Laws  1833,  p.  600),  that,  if  a  mistake  were 
made  in  the  platting  of  the  town  as  to  acknowledgment  or  in 
other  respects,  it  should  be  the  duty,  and  "it  is  hereby  required 
of  the  present  county  commissioners,  a  majority  of  them,"  etc., 
to  correct  the  same.    The  insertion  of  the  words  ''or  a  majority 
of  them"  after  the  words  "county  commissioners,"  in  said  section 
4  of  the  law  of  1825,  and  their  omission  in  said  section  3  after 
the  words  "county  commissioners,"  shows  plainly  that  it  was  the 
intention  of  the  Legislature,  under  said  section  3,  that  every  one 
of  the  three  county  commissioners  should  be   required  to  ac-. 
knowledge  the  original  plat.    This  conclusion  is  in  entire  harmony 
with  the  holding  of  this  court  in  Davenport  Bridge  Railway  Co. 
V,  Jonhnson,  supra.    In  construing  similar  statutes,  where  three 
persons  have  been  named  to  do  a  certain  thing,  the  same  con- 
clusion— that  is,  that  all  must  act — ^has  frequently  been  reached 
by  this  court.     Boynton  v.  People,  155  111.  66,  39  N.  E.  622; 
Adcock  V,  of  Chicago,  160  111.  61 L  43  N.  E.  589;  Hinkle  v.  City 
of  Mattoon,  170  111.  316,  48  N.  E.  908 ;  Larson  v.  City  of  Chicago, 
172  111.  298,  50  N.  E.  179;  Town  of    Cicero  v,  Andren,  79  N. 
E.  962.     Not  only  the  plat  of  1834,  but  also  the  plat  of  1831,  as 
shown  by  the  record,  was  not  acknowledged  in  conformity  with 
the  statute  then  in  force. 
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While  the  allegations  fn  the  bill,  considered  by  themselves, 
without  reference  to  these  plats,  may  not,  in  the  most  apt  termj), 
set  forth  facts  that  would  show  the  title  to  one-half  of  Johnson 
street  in  front  of  the  property  in  question  to  be  in  plaintiff  in 
error,  still  we  think,  taking  these  plats  and  surveys  in  connection 
with  the  bill  of  which  they  are  made  a  part,  that  these  facts  are 
so  pleaded  that  the  demurrer  must  be  held  to  admit  that  plaintiff 
in  error  is  the  owner  of  the  fee  of  the  land  to  the  center  of 
Johnson  street  in  front  of  said  property.  It  is  true  that,  in  the 
original  brief  of  plaintiff  in  error,  the  special  defense  claimed  as 
to  the  plat  of  1831  is  not  clearly  set  out;  still,  it  is  evident  that 
plaintiff  in  error  claimed  that  such  plat  was  not  in  accordance 
with  the  statute  then  in  force.  Judged  by  the  brief  and  argument 
of  defendant  in  error,  it  was  in  no  way  surprised  as  to  the 
ground  on  which  said  plat  is  alleged  to  be  defective. 

Defendant  in  error  strenuously  insists  that,  even  if  the  fee  to 
the  land  to  the  center  of  Johnson  street  in  front  of  said  premises 
is  in  plaintiff  in  error,  he  has  mistaken  his  remedy ;  that  a  court 
of  equity  cannot,  on  the  facts  alleged  in  this  bill,  by  a  mandatory 
injunction  compel  the  removal  of  the  railroad  from  that  portion 
of  Johnson  street  fronting  the  premises  of  plaintiff  in  error  or 
discontinue  its  operation.  Where  the  fee  of  a  street  is  in  the 
city,  any  damages  to  abutting  property  owners  which  may  accrue 
from  allowing  a  railroad  track  in  a  street  are  merely  conse- 
quential. In  such  case  we  have  held  that  there  is  no  physical 
taking  of  the  land  and  that  injunction  will  not  lie,  the  rem- 
edy being "  at  law.  But  the  construction  of  a  steam  rail- 
way in  a  city  street,  where  the  fee  belongs  to  abutting  property 
owners,  has  been  frequently  held  by  this  court  to  create  an  ad- 
ditional servitude  as  not  one  of  the  ordinary  uses.  The  owner 
of  the  abutting  property  may  maintain  trespass,  or  may  enjoin 
said  railroad  from  constructing  or  operating  without  first  settling 
with  the  owner  of  the  fee,  even  though  the  municipal  authorities 
have  granted,  by  an  ordinance  based  on  a  legal  frontage  petition, 
permission  to  construct  and  operate  a  railroad  on  said  street. 
Bond  V,  Pennsylvania  Co.,  171  111.  508,  49  N.  E.  545 ;  Davenport 
Bridge  Railway  Co.  v.  Johnson,  supra;  Rock  Island  &  Peoria 
Railway  Co.  v,  Johnson,  204  111.  488,  68  N.  E.  549 ;  Wilder  v, 
Aurora  Traction  Co.,  216  111.  493,  75  N.  E.  194;  Pennsylvania 
Co.  V.  Bond,  202  111.  95,  66  N.  E.  941.  The  charter  of  this 
railroad  and  the  ordinance  permitting  it  to  be  constructed  in  John- 
son street  provide  that  the  road  is  not  to  be  operated  by  steam. 
We  understand  that  defendant  in  error  contends  that  it  is  a  street 
railroad.  Street  railroads  are  generally  understood  to  be  only 
such  as  are  constructed  and  operated  in  the  streets  of  a  city  for 
the  purpose  of  conveying  passengers,  with  ordinary  hand  luggage, 
from  one  point  to  another  along  the  line  thereof.  Whether  the 
road  be  a  street  railroad  or  not  will  depend  upon  the  character 
of  its  traffic.  The  bill  alleges  that  this  road  is  carrying  not  only 
passengers  with  ordinary  hand  luggage,  but  practically  freight 
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of  all  kinds  from  one  point  to  another  on  the  street  and  from 
town  to  town  along  the  entire  line  of  the  road.  Under  these  al- 
leg-ations  of  the  bill,  admitted  to  be  true  by  the  demurrer,  de* 
fendant  in  error  cannot  b^  held  to  be  a  street  railway.  Wilder  z\ 
Aurora  Traction  Co.,  supra.  Moreover,  the  bill  alleges  that  the 
road  is  being  operated  by  steam,  thereby  contravening  its  chartei. 

Defendant  in  error  further  insists  that,  while  this  court  has 
g^ranted  injunctions  restraining  the  construction  of  a  railroad  on 
facts  such  as  alleged  in  this  bill,  it  has  never  held  that  a  court  of 
equity  had  authority  to  grant  an  injunction,  such  as  herein  prayed 
for,  after  the  railroad  has  been  constructed  and  is  in  operation. 
The  case  of  Postal  Telegraph  Co.  v,  Eaton,  170  111.  513,  49  N.  E. 
365,  39  L.  R.  A.  722,  62  Am.  St.  Rep.  390,  is  cited  in  support  of 
this  contention.  That  decision  only  holds  that  an  action  of  eject- 
ment,  where  telegraph  poles  have  been  constructed  along  the 
highway  without  the  consent  of  the  owner  of  the  fee,  is  a  proper 
remedy.  The  right  of  a  court  of  chancery  to  issue  a  mandatory 
injunction  under  such  circumstances  was  not  considered  in  that 
case  by  this  court.  In  the  recent  case  of  Burrall  v.  American 
Telephone  Co.,  224  111.  266,  79  N.  E.  705,  citing  Postal  Tele- 
graph Co.  V.  Eaton,  supra,  we  held  that  a  telephone  line  in  a 
public  highway  is  an  additional  burden  upon  the  owner  of  the 
fee,  for  which  the  owner  is  entitled  to  compensation  and  of  which 
a  court  of  equity  can  compel  the  removal  by  injunction.  This 
decision,  with  the  authorities  therein  cited,  is  conclusive  as  to 
the  right  of  a  court  of  equity  to  interfere  on  a  proper  showing 
and  issue  a  mandatory  injunction  in  cases  of  this  kind. 

The. further  contention  is  made  that,  even  had  a  mandatory 
injunction  been  proper  in  the  first  instance,  the  bill  shows  that 
there  was  such  laches  on  the  part  of  plaintiff  in  error  that  such 
injunction  ought  not  to  be  issued  at  the  present  time.  This  bill 
was  filed  August  28,  1905,  and  alleges  that  on  or  about  December 
1,  1903,  the  railway  was  constructed  over  the  premises  in  ques- 
tion. In  Rock  Island  &  Peoria  Railway  Co.  v,  Johnson,  supra, 
it  appears  that  the  ordinance  for  the  railroad  was  passed  in  July, 
1898,  and  the  bill  for  injunction  was  asked  for  in  April,  1899. 
This  delay  in  that  case  was  held  not  to  be  laches.  In  Burrall  v. 
American  Telephone  Co.,  supra,  the  poles  were  erected  in  the 
highway  in  October,  1896.  The  record  discloses  that  the  bill  in 
that  case  was  filed  in  January,  1904 — over  seven  years  after  the 
poles  were  erected.  There  is  no  specific  allegation  in  this  bill  as 
to  when  this  road  was  first  operated.  What  amounts  to  laches 
will  depend  upon  the  special  facts  and  circumstances  as  shown 
in  each  case.  The  general  rule  in  this  jurisdiction  is  not  that  the 
defense  of  laches,  to  be  availed  of,  must  be  set  up  by  plea  or  an- 
swer, so  as  to  afford  the  complainant  an  opportunity  to  amend  the 
bill  by  inserting  allegations  accounting  for  the  delay.  Corvell  v. 
Klehm,  157  111.  462,  41  N.  E.  86^.  On  the  facts  as  alleged  in 
the  bill  we  are  not  prepared  to  hold  that  plaintiff  in  error  was 
guilty  of  laches  in  not  beginning  these  proceedings  at  an  earlier 
date. 
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Other  points  are  urged  in  the  briefs  which  it  is  unnecessary 
here  to  pass  upon. 

The  demurrer  of  defendant  in  error  should  have  been  over- 
ruled by  the  circuit  court. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded to  that  court  for  further  proceedings  in  harmony  with 
the  views  herein  expressed. 

Reversed  and  remanded. 


Cleveland   Electric   Railway   Company,  Appt,  v.   City  of 
Cleveland  and  Forest  City  Railway  Company. 

City  of  Cleveland  and  Forest  City  Railway  Company,  Appts., 
V.  Cleveland  Electric  Railway  Company. 

(ArRued   November   12,   13,   1906.     Decided  January  7,   1907.) 

[27  Sup.  Ct.   Rep.  202.] 

Street  Railway  —  Franchise  —  Construction.  —  Municipal  grants  of 
street  railway  franchises  must  be  strictly  construed. 

Street  Railways — Franchise — Term. — Municipal  ordinances  extend- 
ingf  the  life  of  the  franchise  of  the  Euclid  avenue  or  main  line  of  the 
Cleveland  street  railway  system  will  not  be  construed  as  applicable 
to  a  road  with  a  separate  route  and  a  different  term  of  life,  known 
as  the  Garden  street  branch,  on  the  theory  that  the  latter  road  be- 
came a  part  of  the  main  line  because  it.  was  permitted  to  run  in 
connection  with  such  main  line,  and  to  use  a  portion  of  that  line  to 
reach  a  public  square. 

Street  Railways — Franchise — Term. — The  words  "main  line"  in 
municipal  ordinances  /arranting  respectively  the  right  to  construct  a 
small  extension  to  the  Garden  street  branah  of  the  Cleveland  street 
railway  system  and  the  right  to  lay  a  second  track  on  a  portion  of 
that  branch,  to  terminate  with  the  expiration  of  the  grant  for  the 
main  line,  must  be  deemed  to  refer  to  the  rest  of  the  Garden  street 
branch,  and  not  to  the  Euclid  avenue  line. 

Street  Railways  —  Franchise  —  Term.  —  A  street  railway  franchise 
made  to  terminate  with  the  grant  to  the  main  line  is  to  be  measured 
by  the  grant  as  it  then  exists,  and  not  by  any  subsequent  extension 
of  the  term  which  may  be  granted. 

Street  Railway — Franchise — Term. — A  grant  of  a  street  railway 
franchise  by  the  Cleveland  common  council,  to  be  valid  "until  the 
expiration  of  the  grants  for  said  company's  tracks  on  said  Quincy 
street  east  of  Lincoln  avenue,  to  wit:  July  13,  1913," — is  not  a  grant 
extending  to  that  date,  where  the  Quincy  street  grants  were  then  in 
fact  to  terminate  at  an  earlier  date. 

Street  Railway — Franchise — Term. — An  extension  of  the  time  for 
th^  termination  of  the  franchise  of  the  Garden  street  b1*anch  of  the 
Cleveland  street  railway  system  to  the  date  set  for  the  termination 
of  the  Euclid  avenue  or  main  line  was  not  effected  by  a  municipal 
ordinance  consenting  to  a  consolidation   of   several  street  railroads, 
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including  the  Euclid  avenue  and  Garden  street  lines,  on  condition  that 
but  one  fare  should  be  charged  for  a  continuous  ride. 

Street  Railway — ^Title  to  Property  after  Expiration  of  Franchise. — 
The  title  to  the  rails,  poles,  and  other  appliances  for  operating;  the 
Garden  street  branch  of  the  Cleveland  street  railway  system  re- 
maining^ in  the  various  streets  at  the  expiration  of  its  franchise  is' 
in  the  railway  company  which  has  been  operating  the  road. 

Constitutional  Law — Due  Process  of  Law. — The  right  to  take  pos- 
session of  the  property  of  a  street  railway  company  remaining  in  the 
streets  at  the  expiration  of  its  franchise  cannot,  consistently  with  due 
process  of  law,  be  conferred  by  municipal  ordinance  upon  another 
street  railway  company. 

Cross  Appeals  from  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Ohio  to  review  a  decree  adjudging  that 
a  street  railway  franchise  has  expired  and  enjoining  the  munici- 
pality from  attempting  to  put  another  street  railway  company  in 
possession  of  the  rails,  poles,  and  other  appliances  remaining  in 
the  city  streets.    Affirmed. 

See  same  case  below,  137  Fed.  111. 

Statement  by  Mr.  Justice  Pkckham  ; 

This  bill  was  filed  in  the  United  States  circuit  court  for  the 
northern  district  of  Ohio  on  the  21st  of  March,  1905,  against  the 
city  of  Cleveland  and  the  Forest  City  Railway  Company,  for  the 
purpose  of  obtaining  an  injunction  to  restrain  the  city  from  car* 
rying  out  a  certain  ordinance  relating  to  the  Garden  street  branch 
of  complainant's  railroad,  passed  by  the  city  council  January  11, 

1904,  on  the  ground  that  it  was  null  and  void,  because  it  impaired 
the  obligations  of  various  contracts  which  the  complainant  al- 
leged had  been  entered  into  between  the  complainant  and  the 
city,  providing  for  the  use  until  either  July  13,  1913,  or  July  1, 
1914,  of  certain  streets  by  the  railroad  owned  by  the  complainant, 
and  known  as  the  Garden  street  or  Central  avenue  branch,  and 
hereafter  called  .the  Garden  street  branch.  The  ordinance 
granted  to  the  Forest  City  Railway  Company  (a  stranger  to  the 
original  grants)  the  renewal  right  to  maintain  and  operate  the 
existing  street  railroads  through  the  streets  named  therein,  which 
were  the  same  streets  theretofore  granted  to  the  Garden  street 
railroad.  The  right  was  granted  upon  condition  that  the  grantee 
should  pay  to  the  owners  of  the  poles  and  other  property  being 
in  the  streets  an  amount  to  be  agreed  upon  therefor,  or  such 
sum  as  should  be  finally  adjudicated  upon  by  a  court.  A  tem- 
porary restraining  order  was  granted.  The  defendants  made 
separate  answers,  denying  the  existence  of  any  contract  between 
the  complainant  and  the  city  upon  the  subject  of  the  Garden  street 
branch  subsequent  to  March  22,  1905,  and  the  Forest  City  Rail- 
way Company  claimed  under  the  ordinance  of  January,  1904,  the 
right  to  take  possession  of  such  Garden  street  branch  after  March, 

1905,  and  to  use  the  tracks  of  the  complainant's  railroad.  The 
case  was  heard  upon  the  pleadings  and  various  ordinances  and 
resolutions  of  the  council  of  the  city. 
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After  hearing,  a  decree  was  made  by  the  circuit  court  (137 
Fed.  Ill)  which  decreed  that  the  right  claimed  by  the  com- 
plainant to  operate  its  Garden  street  branch  railroad  in  the 
streets  named  in  the  bill  expired  on  the  22d  day  of  March,  1905. 
It  was  also  decreed  that  the  ordinance  of  January  11,  1904,  was 
inoperative,  so  far  as  it  assumed  to  confer  upon  the  defendant 
the  Forest  City  Railway  Company  any  legal  right  to  take  the 
tracks,  poles,  wires,  and  appliances  erected  and  maintained 
by  the  complainant  in  the  streets,  because  such  ordinance  au- 
thorized the  taking  of  the  property  of  complainant  without  due 
process  of  law.  The  railroad  company,  therefore,  was  enjoined 
from  interfering  with  the  complainant  in  the  peaceable  posses- 
sion of  the  property  mentioned,  and  the  city  was  enjoined  from 
attempting  in  any  manner,  by  virtue  of  the  ordinance,  to  put  the 
defendant  the  Forest  City  Railway  Company  into  possession  of 
the  same.  From  the  decree  the  complainant  and  both  of  the  de- 
fendants appealed  directly  to  this  court,  as  involving  questions 
arising  under  the  Constitution  of  the  United  States.  The  com- 
plainant's appeal  is  No.  197,  and  is  from  that  portion  of  the  de- 
cree which  adjudges  that  the  right  of  the  complainant  to  maintain 
and  operate  its  Garden  street  branch  railroad  expired  on  the  22d 
of  March,  1905.  The  cross  appeal  of  the  defendants  is  from  that 
portion  of  the  decree  which  enjoins  the  Forest  City  Railway  Com- 
pany from  taking  possession  of  the  property  described,  and  which 
also  enjoins  the  city  from  in  any  manner  attempting  to  put  that 
company  into  possession  thereof.  It  thus  appears  that  the  whole 
controversy  turns  upon  the  question  whether  the  right  of  the 
Garden  street  railroad  terminated  March  22,  1905,  or  lasts  until 
July  1,  1914,  or  possibly  only  until  July  13,  1913. 

The  record  shows  that  there  are,  among  others,  two  lines  of 
railroad  belonging  to  the  complainant,  one  of  which  is  known  as 
the  Euclid  avenue,  sometimes  called  the  "main"  line,  and  the 
other  the  Garden  street  branch.  Both  lines  run  from  east  to 
west  through  the  city  in  different,  though  generally  parallel, 
streets  up  to  the  point  of  their  intersection  at  Erie  street  and 
Euclid  avenue  (or  Prospect  street)  from  which  point  west,  for 
a  short  distance,  to  the  public  square  and  Water  street,  the  Garden 
street  branch  is  authorized  to  use  the  Euclid  avenue  tracks. 

The  following  (among  many  other)  ordinances  and  resolutions 
of  the  council  of  the  city  were  put  in  evidence  on  the  trial  to- 
gether with  the  various  resolutions  of  complainant,  in  which  it 
accepted  such  ordinances  and  resolutions.  These  constitute  the 
case  between  the  parties,  and  there  is  no  contradictory  evidence. 
Complainant  contends  that  the  Garden  street  grant  must  be 
measured  in  time  by  that  provided  for  the  termination  of  the 
Euclid  avenue  grant. 

The  ordinances  and  resolutions  relating  to  the  Euclid  avenue 
line  will  be  first  stated.  The  first  i^  a  resolution  which  granted  to 
the  East  Cleveland  Railroad  Company,  a  corporation  incorporated 
Februar\'  28,  1859,  for  that  purpose,  the  right  to  construct  and 
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Operate  a  railroad  from  a  point  on  Prospect  street  at  its  intersec- 
tion with  Erie  street,  to  the  eastern  terminus  of  Prospect  street, 
which  grant  was  for  the  term  of  twenty  years  trom  September 
20,  1859.  The  company,  having  obtained  the  necessary  consents 
of  the  property  owners  along  the  line,  duly  located,  constructed, 
and  operated  the  road  under  that  resolution  and  within  a  short 
time  after  it  was  authorized  so  to  do. 

This  was  the  commencement  of  what  is  known  as  the  Euclid 
avenue,  or  somtimes  (after  1868)  the  main  line  of  one  of  the 
roads  owned  now  by  the  complainant. 

By  ordinance,  April  15,  1862,  the  company  was  authorized  to 
extend  its  line  from  the  intersection  of  Erie  and  Euclid  streets 
west  to  the  public  square. 

September  15,  1879,  an  ordinance  was  passed  which  granted 
a  renewal  of  the  franchise  to  the  East  Cleveland  Railroad  Com- 
pany to  maintain  and  operate  its  whole  Euclid  avenue  street 
railroad  as  far  as  Willson  avenue,  on  the  east,  for  a  period  of 
twenty-five  years  from  September  20,  1879  (September  20, 
1904).  This  ordinance  makes  no  reference  to  the  Garden  street 
line,  which  had  then  been  built  and  was  in  operation,  and  does 
not  mention  any  of  the  streets  through  which  that  line  passed, 
although  the  Garden  street  line  had  the  right,  under  the  ordi- 
nance of  1868,  hereinafter  mentioned,  to  use  the  tracks  of  the 
Euclid  avenue  line  from  the  point  of  junction  therewith  westerly 
to  its  terminus. 

On  the  4th  of  April,  1883,  another  ordinance  was  passed, 
granting  to  the  East  Cleveland  Railroad  Company  the  right  to 
extend,  lay,  and  operate  its  double  track  on  Euclid  avenue  from 
the  west  line  of  Willson  avenue  easterly  to  the  east  line  of  Fair- 
mount  street,  the  right  granted  to  terminate  on  the  20th  of  Sep- 
tember, 1904,  "With  the  said  renewal  of  that  part  of  said  com- 
pany's line  lying  west  of  Willson  avenue."  Ordinance  of  Sep- 
tember 15,  1879,  above  referred  to. 

By  ordinance  of  March  15,  1886,  another  grant  was  made  to  the 
Euclid  avenue  line  east  of  Fairmount  street,  which  grant  was 
to  cease  and  terminate  upon  the  20th  of  September,  1904,  "as 
provided  for  said  company's  tracks  in  Euclid  avenue,  west  of 
Fairmount  street." 

In  order  to  change  from  animal  power  to  electricity  an  or- 
dinance was  passed  July  13,  1888,  granting  to  the  East  Cleveland 
Street  Railway  Company  the  right  to  construct  and  operate  an 
electric  street  railway  on  Euclid  avenue  from  Willson  avenue 
easterly  to  the  city  limits,  and  on  Cedar  avenue  from  a  point 
near  the  Cleveland  &  Pittsburg  Railway  Company's  right  of  way 
in  that  avenue,  easterly  to  a  point  about  1,500  feet  east  of  Fair- 
mount  street.  The  permission  was  given  on  the  condition  that 
the  grant  was  to  be  exercised  within  six  months  from  the  passage 
of  the  ordinance.  The  grant  was  also  upon  condition  that  if  the 
company,  from  any  cause,  should  fail  to  extend  the  electric  sys- 
tem over  its  entire  main  and  Cedar  avenue  lines  within  eighteen 
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months  from  the  date  of  the  passage  of  the  ordinance,  then  the 
ordinance  should  be  void.  Nothing  in  the  ordinance  was  to  be 
construed  as  authorizing  any  increase  in  the  fare  for  transporta- 
tion over  any  portion  of  the  company's  line.  The  6th  section  of 
the  ordinance  stated  that  the  privilege  of  constructing  the  electric 
system,  as  provided  in  the  ordinance,  was  granted  '*in  considera- 
tion of  the  improved  facilities  hereby  contemplated  and  the  large 
expenditures  necessary'  to  secure  the  same,  and  shall  be  in  force 
for  the  period  of  twenty-five  years  from  and  after  the  date  of 
the  passage  of  this  ordinance,  upon  its  main  and  Cedar  avenue 
.lines."  The  right  to  change  to  electric  power,  as  given  by  the 
foregoing  ordinance,  was  confined,  it  will  be  observed,  to  that 
portion  of  the  Euclid  avenue  line  east  of  Willson  avenue,  and 
on  Cedar  avenue  to  that  part  lying  between  the  Cleveland  & 
Pittsburg  Railway  Company's  right  of  way  and  a  point  1.500 
feet  east  of  Fairmount  street.  Nothing  west  of  Willson  avenue  is 
included  in  that  grant, 

On  May  13,  1889.  a  resolution  was  adopted,  which  authorized 
and  required  the  railroad  company,  "as  soon  as  practicable,  to 
extend  the  use  of  such  motive  power  over  its  main  and  Cedar 
avenue  lines  to  the  westerly  termini  thereof."  This  included 
those  lines  west  of  Willson  avenue,  and  under  the  ordinance  and 
resolution  the  Euclid  avenue  line  was  changed  to  an  electric 
street  railroad  within  the  times  mentioned  in  the  ordinance  and 
resolution. 

There  was  no  extension  of  time  granted  by  the  resolution  of 
1889  for  the  termination  of  the  grant  on  any  portion  of  the 
Euclid  avenue  line. 

On  July  17,  1893,  the  right  was  given  to  the  company  to  ex- 
tend its  road  at  the  intersection  of  Prospect  and  Erie  streets  to  the 
intersection  of  Prospect  and  Ontario  streets,  and  also  at  the  in- 
tersection of  Superior  and  Seneca  streets,  thence  along  Seneca, 
Lake,  and  Ontario  streets,  and  the  council  imposed  upon  it  the 
'duty,  if  required  by  the  council,  of  operating  its  cars  over  the 
entire  length  of  any  of  the  lines.  Other  duties  were  imposed 
upon  it.  Complainant  contends  that  some  part  of  this  ordinance 
refers  to  a  portion  of  the  .Garden  street  extension,  and  that  it  re- 
quires the  operation  of  all  the  Garden  street  cars  over  these 
tracks,  and  the  grant  is  to  terminate  at  the  time  mentioned  in  the 
1888  ordinance,— July  13,  1913. 

The  above  list  includes  the  material  ordinances  and  resolutions 
pertaining  particularly  to  Euclid  avenue. 

After  the  Euclid  avenue  line  had  been  built  the  council,  on  the 
14th  of  January,  1868,  passed  a  resolution  granting  its  consent 
to  the  East  Cleveland  Street  Railroad  Company  to  lay  down  its 
tracks  from  the  intersection  of  Prospect  and  Brownell  streets, 
"to  connect  with  the  main  line  of  its  railroad,"  running  thence 
through  Garden  and  other  streets  to  and  across  Willson  avenue, 
to  the  eastern  boundary  of  the  city,  during  the  period  of  twent}' 
years.    Willson  avenue  was  then  the  eastern  boundary  of  the  city. 
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The  road  could  continue  to  use  and  occupy  the  streets,  avenues, 
and  public  grounds  over  which  its  main  line  was  then  constructed 
and  operated  westerly  from  the  junction  (at  Brownell  and  Pros- 
pect streets)  of  said  road  with  the  main  line  to  its  westerly  ter- 
minus, for  the  same  length  of  time. 

This  Garden  street  line  was  thereafter  built,  and  it  is  asserted 
that  it  was  the  inception  of  a  new  and  separate  street  railroad. 
It  has  been  extended  at  various  times  since,  and  forms,  with  its 
various  extensions,  what  is  called  the  Garden  street  branch,  and 
is  the  railroad  in  question. 

On  the  30th  of  March,  1868,  the  railroad  company  was  permit- 
ted by  ordinance  of  the  village  of  East  Cleveland  to  construct  a 
branch  railroad  on  Garden  street,  which  would  form  an  exten- 
sion, in  fact,  of  the  Garden  street  line  easterly  through  the  vil- 
lage to  the  line  of  Wade  street.  The  grant  was  for  twenty  years 
from  the  time  of  the  completion  of  the  work,  which  was  to  be 
completed  within  five  years  from  the  date  of  the  passage  of  the 
resolution  granting  the  right, — March  30,  1868. 

On  the  25th  of  March,  1873,  the  council  passed  a  resolution, 
in  the  preamble  of  which  it  was  stated  that  the  East  Cleveland 
Railroad  Company  desired  and  proposed  to  connect  their  Garden 
street  branch  with  the  main  line  of  their  road  at  the  intersection 
of  Erie  and  Prospect  streets,  and  thereupon  the  council  granted 
to  the  railroad  company  the  **right  to  lay  down  a  double  track 
street  railroad  in  Ohio  street  from  their  present  track  in  Brow- 
nell street  to  Erie  street,  and  in  Erie  street,  from  Ohio  street  to 
Prospect  street,  to  connect  with  their  main  track  ai  this  point." 
This  made  a  junction  at  Erie  and  Prospect  streets,  with  the  Euclid 
Avenue  Railroad,  instead  of  at  Brownell  and  Prospect  streets,— 
a  small  difference  as  to  length  of  road. 

On  the  23d  of  May,  1876,  the  council  authorized  the  East 
Cleveland  Railroad  Company  to  extend  the  Garden  street  branch 
of  its  road  at  the  easterly  end  thereof  along  Garden  street  to 
Baden  avenue  thence  to  Quincy,  along  Quincy  to  New,  and  along 
New  street  to  Garden  street,  there  to  connect  with  the  Garden 
street  tracks.  The  ordinance  provided  that  the  right  therein 
granted  should  continue  for  twenty  years  from  that  date. 

This  extension  placed  a  track  in  Quincy  street  from  Baden  to 
New  street,  which  was  a  very  short  distance.  It  did  make  a  dif- 
ferent date  for  the  termination  of  the  grant  than  was  provided 
for  the  rest  of  the  branch,  and  it  was  to  be  operated  "in  con- 
nection with  said  branch  and  its  main  line."  No  increase  of  fare 
was  to  be  charged  by  the  company  on  any  part  of  its  branch  or 
of  its  main  line  or  extentsion  by  reason  of  the  extension. 

In  the  year  1880,  on  the  22d  of  March,  the  council  passed  an 
ordinance  authorizing  the  East  Cleveland  Railroad  Company  to 
extend  the  Garden  street  branch  of  its  railway  from  the  then-ex- 
isting track  at  the  intersection  of  Baden  avenue  and  Quincy 
street,  on  and  along  said  Quincy  street,  in  an  easterly  direction 
to  the  intersection  of  Quincy  street  and  Lincoln  avenue,  and  to 
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equip  and  operate  the  said  extension  and  its  Garden  street 
branch  for  the  period  of  twenty-five  years  from  and  after  the 
passage  of  the  ordinance."  When  this  ordinance  was  passed 
the  eastern  limits  of  the  citv  of  Cleveland  had  been  extended,  so 
that  the  territory  covered  by  the  grants  to  the  Garden  street  line 
was  at  that  time  included  in  the  city  of  Cleveland. 

In  1885,  February  9,  the  council  passed  an  ordinance  permit- 
ting the  East  Cleveland  Railroad  Company  "to  extend  its  Garden 
street  branch  from  the  intersection  of  Quincy  street  and  Lincoln 
avenue,  in  an  easterly  direction,  to  Woodland  Hills  avenue, 
*  *  *  and  equip  and  operate  said  extension  as  a  single  track 
railroad,  with  all  necessary  switches,  turnouts,  and  turntables" 
in  connection  with  said  branch  and  its  main  line,  and  terminating 
with  the  grant  for  the  main  line,  but  with  the  express  condition 
that  "no  increase  of  fare  shall  be  charged  by  said  company  on 
any  part  of  its  main  line,  or  on  said  extension,  by  reason  of  said 
extension." 

On  the  17th  of  June,  1887,  the  council  granted  another  exten- 
•  sion  to  the  Garden  street  branch  on  Garden  street  from  Baden 
avenue  easterly  to  Lincoln  avenue,  the  grant  to  terminate  "with 
the  grant  for  the  Garden  street  main  line,"  and  no  extra  fare. 

On  the  10th  of  March,  1890,  the  council  passed  an  ordinance 
which  "granted  the  right  to  operate  its  Garden  street  branch  by 
electricity"  from  and  to  the  points  named  in  the  ordinance,  and 
this  grant  was  "to  operate  by  electric  power  the  said  Garden 
street  branch  during  the  term  of  its  present  grant  for  said  Garden 
street  branch."  Both  roads  were  thereafter  operated  as  electric 
street  railroads. 

On  the  30th  day  of  March,  1891,  another  ordinance  was  passed, 
authorizing  the  railroad  company  "to  operate  a  second  or  addi- 
tional track  in  and  upon  Central  avenue  (Garden  street)  from  the 
east  line  of  Willson  avenue  to  the  Cleveland  &  Pittsburg  Rail- 
road tracks."  It  was  provided  that  the  "right  herein  granted 
shall  be  valid  until  the  expiration  of  the  grants  for  the  said  com- 
pany's main  line." 

On  the  20th  of  April,  1891,  an  ordinance  was  passed  which 
authorized  the  railroad  company  to  "operate  a  second  or  addi- 
tional track  in  and  upon  Quincy  street  from  New  street  to  Wood- 
land Hills  avenue."  This  was  part  of  the  Garden  street  line. 
Section  3  of  the  ordinance  contained  the  provision  that  the  "right 
herein  granted  shall  be  valid  until  the  expiration  of  the  gnnts 
for  said  company's  tracks  on  said  Quincy  street  east  of  Lincoln 
avenue;  to  wit,  July  13,  1913." 

These  are  the  material  ordinances  which  particularly  relate  to 
the  Garden  street  railroad. 

During  March  and  April,  1893,  the  complainant  herein  was 
organized  as  a  consolidation  of  several  street  railroads,  which» 
it  is  enough  to  say,  included,  among  others,  the  Euclid  avenue  and 
the  Garden  street  lines,  and  on  the  22d  day  of  May,  1893,  the 
consolidated  railroad  company   (this  complainant),  through  its 
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vice  president,  addressed  a  communication  to  the-  council,  stating 
that  the  various  consolidations  had  been  made  under  advice  of 
counsel,  but  inasmuch  as  some  question  seemed  to  have  arisen 
as  to  the  intention  of  the  company,  it  was  stated  that  the  company 
did  not  claim  any  rights  greater  than  the  constituent  companies 
forming  the  organization ;  that  it  intended  to  obey  all  ordinances 
to  which  each  and  all  the  constituent  companies  were  subject, 
and  that  it  had,  since  the  consolidation  had  been  effected,  issued 
transfer  checks  to  all  persons  desiring  them,  to  enable  such  per* 
sons  to  have  a  continuous  ride  from  any  East  Side  line  to  any 
South  Side  or  West  Side  line,  and  from  any  South  or  West  Side 
line  of  the  company  to  any  East  Side  line,  for  one  fare,  and  would 
continue  such  system  of  transfers  where  it  could  not  better  ac- 
commodate  its  patrons  by  such  through  lines  as  it  might  establish ; 
and  that  it  disclaimed  all  intention  of  charging  more  than  one 
fare  for  any  such  continuous  ride;  "and  that  its  aim  has  been 
and  will  be  to  give  its  patrons  vastly  improved  service  and  ac- 
commodations by  reasons  of  such  consolidation." 

The  council  thereupon,  by  resolution,  consented  to  the  con- 
solidation of  the  various  railroad  companies  named  in  the  res- 
olution under  the  name  of  the  Cleveland  Electric  Railway  Com- 
pany, upon  the  condition  that  "only  one  fare  shall  be  charged 
for  a  continuous  ride  on  or  over. any  line  of  railway  formerly 
owned  by  any  other  of  said  constituent  companies  within  the 
limits  of  the  city  of  Cleveland;  and  passengers  on  any  of  such 
lines  paying  one  fare  shall  be  entitled,  without  extra  or  additional 
charge,  to  be  transferred  to  any  other  of  said  lines. and  have  a 
continuous  ride  thereon  for  said  single  fare."  The  conditions 
contained  in  the  resolution  were  thereafter  accepted  by  the  com- 
plainant in  writing. 

On  the  19th  day  of  February,  1894,  the  council  adopted  "an 
ordinance  granting  permission  to  the  Cleveland  Electric  Railway 
and  the  Cleveland  City  Railway  Company  to  extend  their  tracks 
in  Willson  avenue."  This  avenue  runs  north  and  south  and 
crosses  many  of  the  avenues  in  which  some  of  the  constituent 
companies  oi  the  consolidated  road  had  laid  their  tracks. 

The  ordinance  granted  each  railroad  company  the  right  to 
extend  its  double  track  railroad  along  Willson  avenue  from  and 
to  the  various  points  named  in  the  ordinance,  and  the  road  was 
to  be  constructed  and  operated  in  connection  with  the  existing 
tracks  in  Willson  avenue  as  a  double  track  street  railroad.  The 
two  companies  named  in  the  ordinance  were  to  jointly  construct 
and  maintain  the  road,  and  each  was  to  have  the  right  to  occupy 
and  use  the  track,  wires,  etc.,  of  the  other  company  then  in  Will- 
son  avenue,  on  such  terms  and  conditions  as  the  council  might 
deem  just  and  reasonable,  unless  the  companies  should  otherwise 
agree.  Provision  was  then  made  for  the  running  of  through 
cars  on  Willson  avenue  between  certain  points,  and  night  cars 
were  to  be  operated  by  the  companies  throughout  the  entire 
length  of  Willson  avenue.    A  passenger  on  any  car  operated  on 
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any  part  of  said  Willson  avenue  was  to  have  the  right,  on  the 
payment  of  one  fare,  without  additional  or  extra  charge,  to  be 
transferred  to  any  other  line  of  either  of  said  companies  inter- 
secting or  coming  to  said  Willson  avenue,  and  was  to  have  a 
continuous  ride  thereon,  with  the  right,  without  additional  charge, 
to  be  transferred  from  said  second  line  to  a  car  on  any  other  line 
of  either  of  these  companies  intersecting  or  coming  to  WjUson 
avenue,  and  was  to  be  entitled,  without  additional  or  extra 
charge,  to  be  transferred  to  the  Willson  avenue  line  and  to  have 
a  continuous  ride  thereon.  Regfulations  were  made  for  the  paving 
of  certain  portions  of  the  street  by  the  company  under  the  direc- 
tion of  the  city  authorities,  and  provision  was  made  for  widening 
the  roadway  on  Willson  avenue  between  certain  points  named, 
and  for  setting  back  curbs,  hydrants,  etc.,  all  of  which  was  to  be 
done  at  the  expense  of  the  companies,  which  were  also  to  complv 
with  and  perform  all  the  general  ordinances  of  the  city  relating 
to  street  railroads,  then  or  thereafter  in  force.  By  §  10  it  was 
provided  that  the  grant  should  be  in  force  until  the  1st  day  of 
July,  1914. 

On  the  25th  of  June,  1894,  the  council  passed  "An  Ordinance 
Granting  the  Cleveland  Electric  Railway  the  Right  to  Extend 
and  Operate  Its  Double  Track  Street  Railroad  in  Quincy  Street 
frorn  New  Street  to  Willson  Avenue."  This  ordinance  provided 
for  the  extension  and  operation  by  the  Cleveland  Electric  Rail- 
way Company  of  a  double  track  street  railroad  on  and  along 
Quincy  street,  from  its  then  present  tracks  thereon,  westerly  to 
Willson  avenue,  connecting  by  curves  with  its  Willson  avenue 
tracks.  The  6th  section  provided  that  "this  grant  shall  terminate 
with  the  grant  for  said  company's  present  line  in  Quincy  street.'* 

These  ordinances  and  resolutions  are  those  which  particularly 
relate  to  the  extent  of  the  grants  to  the  railroad  company  for 
the  Euclid  avenue  and  for  the  Garden  street  lines.  Other  or- 
dinances and  resolutions  were  passed,  showing,  in  connection  with 
those  already  in  evidence,  as  insisted  upon  by  the  complainant, 
the  existence  of  a  general  system  for  the  operation  of  the  roads 
owned  by  the  complainant,  including  the  Euclid  avenue  and 
Garden  street  lines,  as  a  unit,  and  the  necessity  existing  for 
operating  all  of  the  lines  in  connection  with  each  other  for  the 
life  of  the  longest  grant.  And  it  is  insisted  that  this  was  the  ob- 
vious intention  of  the  council,  to  be  gathered  from  the  various- 
ordinances,  among  them  those  especially  above  adverted  to. 

Messrs.  William  B.  Sanders,  John  W.  Warrington,  and  An- 
drew Squire  for  Cleveland  Electric  Railway  Company. 

Messrs.  D.  C.  Westenhaver  and  Garfield,  Howe,  &  Westen- 
haver  for  Forest  City  Railway  Company. 

Mr.  Nezvton  D.  Baker  for  the  city  of  Cleveland. 

Mr.  Justice  Peckham,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  court : 

Out  of  these  various  ordinances  and  resolutions  arise  the  diffi- 
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culties  suggested  in  this  case.  The  facts  are.  somewhat  compli- 
cated by  reason  of  their  number,  and  the  inferences  to  be  drawn 
from  them  are  not  always  perfectly  plain  and  certain.  The  com- 
plainant contends  that,  by  reason  of  the  action  of  the  city  council 
and  the  acceptance  by  the  complainant  of  the  various  ordinances 
and  resolutions  adopted  by  that  council,  a  valid  contract  has  been 
entered  into  between  the  city  and  the  complainant,  by  which  the 
right  to  use  the  streets  named  in  the  ordinances  by  the  Garden 
street  branch  has  been  granted  to  complainant  up  to  July  1, 
1914 ;  or,  if  it  is  mistaken  as  to  that  time,  that  then  the  contract 
terminates  on  the  13th  of  July,  1913.  The  city  contends  that 
neither  date  is  right,  but  that  the  contract,  so  far  as  it  related 
to  the  Garden  street  branch,  terminated  on  the  22d  of  March, 
1905. 

The  rules  of  construction  which  have  been  adopted  by  courts 
in  cases  of  public  grants  of  this  nature  by  the  authorities  of  cities 
are  of  long  standing.  It  has  been  held  that  such  grants  should 
be  in  plain  language,  that  they  should  be  certain  and  definite  in 
their  nature,  and  should  contain  no  ambiguity  in  their  terms.  The 
legislative  mind  must  be  distinctly  impressed  with  the  unequivo- 
cal form  of  expression  contained  in  the  grant,  "in  order  that  the 
privileges  may  be  intelligently  granted  or  purposely  withheld. 
It  is  matter  of  common  knowledge  that  grants  of  this  character 
are  usually  prepared  by  those  interested  in  them,  and  submitted 
to  the  legislatures  with  a  view  to  obtain  from  such  bodies  the 
most  liberal  grant  of  privileges  which  they  are  willing  to  give. 
This  is  one  among  manv  reasons  why  they  are  to  be  strictly  con- 
strued." Blair  v.  Chicago,  201  U.  S.  400,  471,  SO  L.  ed.  801, 
830,  26  Sup.  Ct.  Rep.  427.  In  the  case  cited  this  court  has  had 
occasion  to  state  the  principle  of  construction  and  to  cite  some 
of  the  authorities  upon  which  it  is  based.  This  has  been  so  latdly 
done  that  it  is  unnecessary  to  more  than  refer  to  that  case  as 
authority  for  the  doctrine  above  stated. 

Before  proceeding  with  an  examination  of  the  various  ordi- 
nances and  resolutions  referred  to  in  the  foregoing  statement, 
it  is  well  to  say  that  we  do  so  upon  the  assumption  that  the  Legis- 
lature has  heretofore  granted  to  the  city  council  of  Cleveland 
most  comprehensive  power  to  contract  with  street  railroads 
within  its  limits,  with  regard  to  the  use  of  its  streets,  and  the 
length  of  time  for  which  such  use  may  be  granted,  not  longer 
than  twenty-five  years.  Cleveland  v.  Cleveland  City  R.  Co.,  194 
U.  S.  517,  533,  48  L.  ed.  1102,  1107,  24  Sup.  Ct.  Rep.  756; 
Cleveland  v.  Cleveland  Electric  R.  Co.,  201  U.  S.  529,  541,  50  L. 
ed.  854,  859,  26  Sup.  Ct.  Rep.  513.  Therefore,  in  deciding  this 
case,  we  assume  the  validity  of  the  contract,  whatever  it  is,  that 
was  made.  The  only  question  involved  is  one  of  construction  and 
intent. 

The  most  important  of  the  many  ordinances  and  resolutions  re« 
lating  to  the  Euclid  avenue  line,  commencing  in  1859,  have  been 
referred  to  in  the  foregoing  statement  of  facts  because  of  the  con- 
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tention  of  complainant  that  the  Garden  street  branch  is  nothing 
but  an  extension  and,  in  reality,  as  in  law,  a  component  part  of 
the  Euclid  avenue  line,  and  that  the  Garden  street  grant  is  limited 
and  governed  by  the  time  of  the  expiration  of  the  Euclid  avenue 
grant.  In  other  words,  that  the  grant  of  1888  to  the  Euclid  avenue 
line  of  the  right  to  change  its  motive  power,  and  extending  the 
termination  of  the  grant  until  twenty-five  years  from  that  date, 
thereby  extended  the  termination  of  the  grant  to  the  Garden 
street  branch  to  the  same  time,  although  the  whole  branch  road 
had  been  separately  and  otherwise  provided  for,  and  had  never 
before  had  the  same  termination  as  the  Euclid  avenue  line.  The 
grant  is  to  be  implied  which  is  to  work  such  a  change  in  a  grant 
then  existing  in  specific  and  direct  language.  The  same  argu- 
ment is  also  set  forth  in  regard  to  the  ordinance  of  July  17,  1893, 
which  will  be  again  referred  to. 

Under  these  circumstances  it  is  important  to  direct  special  at- 
tention to  the  Garden  street  branch. 

The  East  Cleveland  Railroad  Company,  having  built  and  oper- 
ated its  road  through  the  various  streets  mentioned  in  the  ordi- 
nance of  1859,  granting  it  leave  so  to  do,  became  desirous  of 
building  another  road  in  connection  with  the  one  it  was  then 
operating,  but  there  was  no  statute  at  that  time  in  Ohio  permit- 
ting the  extension  of  a  road  then  built,  and  the  company,  there- 
fore, in  1867  and  the  early  part  of  1868,  took  the  same  proceed- 
ings to  acquire  the  right  to  build  the  new  road  that  it  had  taketr 
to  build  the  former,  although  it  did  not  seek  a  new  incorporation. 
As  a  railroad  company  already  existing,  it  applied  to  the  council 
of  the  city  of  Cleveland  for  leave  to  construct  a  street  railroad 
from  the  intersection  of  Prospect  and  Brownell  streets,  to  con- 
nect with  the  main  line  of  its  road,  and  thence  through  various 
streets  and  along  the  center  of  Garden  street,  to  and  across 
Willson  avenue,  to  the  easterly  boundary  of.  the  city.  It  procured 
the  consents  of  the  property  owners  along  the  line;  notice  for 
the  reception  of  bids  was  published  by  the  city  as  provided  for 
in  the  statute,  and  the  railroad  company  made  a  formal  bid  for 
the  privilege  of  laying  down  its  tracks  through  the  various 
streets,  and  named  the  rates  of  fare  which  would  be  charged. 
That  bid  was  the  lowest,  if  not  the  only  one,  made,  and  it  was 
duly  accepted,  and  the  privilege  was  granted  to  build  a  railroad 
in  Garden  street,  and  to  operate  it  for  twenty  years  from  the-  date 
of  the  adoption  of  the  ordinance,  January  14,  1868,  and  the  com- 
pany was  to  continue  to  use  the  western  end  of  the  Euclid  avenue 
road  as  stated  in  the  ordinance.  The  ordinance  was  accepted 
and  the  road  built.  At  this  time  the  grant  to  the  Euclid  avenue 
line  expired  September  20,  1879. 

Referring  to  the  procedure  under  which  the  Garden  street 
branch  was  created  and  the  permission  of  the  city  council  to 
build  the  road  obtained,  it  is  plain  that  the  branch  thus  built 
was  not  a  mere  extension  or  part  of  the  Euclid  avenue  line,  so 
that  a  grant  to  the  latter  necessarily  covered  the  other  as  an  in* 
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separable  part  of  it,  but  was  a  distinct  line,  with  a  separate  route, 
with  the  exception  of  a  short  distance  at  the  west  end,  where  it 
was  permitted  to  use  the  tracks  of  the  Euclid  avenue  line.  The 
termination  of  the  right  was  at  a  different  time  from  that  pro- 
vided for  the  Euclid  avenue  line.  This  use  of  the  Euclid  avenue 
tracks  for  a  short  distance  did  not  make  the  Garden  street  branch 
a  mere  extension  of  the  former  road.  .  Whether  authorized  by 
its  charter  to  build  the  Garden  street  road  is  not  important.  It 
did  so,  and  its  right  to  do  it  was  given  by  an  ordinance  of  the 
council  which  has  been  recognized  as  valid  ever  since.  Because 
on  some  occasions  it  has  been  called  a  branch  does  not  alter  the 
weight  to  be  given  the  facts  stated,  or  turn  the  branch  into  a 
mere  extension  where  it  has  been  otherwise  uniformly  treated. 

It  is  contended  that  by  the  resolution  of  March  25,  1873, 
which  granted  to  the  East  Cleveland  Railway  Company  the  right 
to  lay  a  double  track  street  railroad,  intersecting  with  its  main  line 
at  Erie  street  and  Prospect  street,  and  thence  through  other 
streets  mentioned  in  the  resolution,  the  Garden  street  line  thereby 
became  an  extension  of  the  main  line,  or  was  recognized  as  a 
mere  extension.  The  preamble  to  that  resolution  recites  that  the 
railroad  company  desires  to  connect  the  Garden  street  branch 
with  the  main  line  of  their  road  at  the  intersection  of  Erie  and 
Prospect  streets,  and  to  remove  the  other  track  from  Brownell 
street,  between  Ohio  and  Prospect  streets,  and  therefore  permis- 
sion is  granted  to  the  company  so  to  do.  That  resolution  pro- 
vided simply  for  changing  the  connection  of  the  Garden  street 
branch  with  the  Euclid  avenue  line  from  Brownell  street  to  Erie 
street,  and  for  the  taking  up  of  the  track  on  Brownell  street, 
between  Ohio  and  Prospect  streets.  It  did  not  make  the  Garden 
street  branch  any  more  of  an  extension  of  the  main  line  than  it 
had  been  before.  The  branch  road  certainly  did  not  become  a 
part  of  the  main  road  simply  because  it  ran  in  connection  with 
it,  or  because  it  ran  over  a  small  portion  of  the  tracks  of  that, 
road.  It  remained  what  it  started  out  as,  a  road  with  a  separate 
route  and  a  different  term  of  life. 

The  grant  made  in  1876  to  the  company  to  extend  its  Garden 
street  tracks  from  its  then  terminus  at  Baden  street,  to  and  along 
other  streets  towards  the  east,  with  the  right  to  equip  and  operate 
said  extension  for  twenty  years,  in  connection  with  the  said 
Garden  street  branch  and  its  main  line,  had  no  effect  upon  the 
question  we  are  discussing.  That  extension  of  the  tracks  of  the 
Garden  street  branch  spoken  of  in  the  ordinance  was  also  a  short 
one,  and  was  to  terminante  at  a  different  time  from  that  then 
existing  in  regard  to  the  other  portion  of  the  Garden  street 
branch.  That  it  was  to  be  operated  in  connection  with  its  Gar- 
den street  branch  and  the  main  line  did  not  make  the  branch  as 
extended  a  part  of  the  main  line,  or  alter  the  fact  that  the  branch 
was  a  separate  road,  although  operated  in  connection  with  the 
main  line.  It  is  quite  difficult  to  see  why  the  right  to  operate  this 
particular  extension  should  have  been  granted  for  twenty  years 
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or  until  1896,  instead  of  being  limited  to  terminate  with  the 
branch,  but,  at  any  rate,  the  grant  is  in  unambiguous  terms,  and 
states  in  so  many  words  the  length  of  time  it  is  to  last.  Its  im- 
portance is  not  very  great,  and  is  entirely  effaced  by  the  subse- 
quent ordinance  of  1880,  which  provided  for  the  termination  of 
the  whole  Garden  street  branch  at  the  time  specified, — 1905. 

By  that  ordinance  (March  22,  1880)  the  question  of  the  termi- 
nation of  the  grant  for  the  whole  Garden  street  branch  was  dis- 
tinctly settled.  By  it  the  right  to  extend  that  branch  of  its 
railroad  in  an  easterly  direction,  on  and  along  Quincy  street,  was 
given  to  the  company,  and  the  right  **to  equip  and  operate  the 
said  extension  and  its  Garden  street  branch"  was  given  for  the 
period  of  twenty-five  years  from  the  passage  of  the  ordinance,  but 
without  increase  of  fare  on  any  portion.  This,  of  course,  placed 
the  termination  of  the  whole  grant  to  the  Garden  street  branch 
on  March  22,  1905.  There  is  no  ambiguity  as  to  this  grant,  and 
the  termination  of  the  grants  to  the  two  roads  was  kept  apart, 
one  being  September  20,  1904,  the  other  March  22,  1905. 

Much  stress  is  laid  by  the  complainant  on  the  ordinance  of  the 
9th  of  February,  1885,  which  was  entitled  "An  Ordinance  to 
Permit  the  East  Cleveland  Railroad  Company  to  Extend  the 
Garden  Branch  of  Its  Railway."  The  company  was  thereby  au- 
thorized to  extend  the  Garden  street  branch  from  the  intersection 
of  Quincy  street  and  Lincoln  avenue  in  an  easterly  direction,  to 
Woodland  Hills  avenue.  It  was  to  be  operated  in  connection 
"with  said  branch  and  its  main  line  and  terminating  with  the 
grant  for  the  main  line,"  but  with  no  increase  of  fare.  It  is 
contended  that  the  particular  grant  mentioned  in  this  ordinance 
was  to  terminate  with  the  grant  for  the  main  line,  which  would 
make  it  terminate  September  20,  1904,  instead  of  March  22,  1905. 
If  this  were  the  only  question,  of  course,  the  complainant  would 
not  insist  that  the  grant  to  it  should  be  shortened  six  months. 
But  it  is  cited  for  the  purpose  of  showing  an  intention  of  the 
council  to  limit  the  termination  of  the  Garden  street  branch  by 
the  limitation  then  existing  in  regard  to  the  Euclid  avenue  line. 
It  is  contended  that  from  the  time  of  the  passage  of  this  ordi- 
nance by  the  council  and  its  acceptance  by  the  complainant  the 
parties  thereby  agreed  that  the  extension  should  be  operated  with 
the  main  line,  and  that  its  grant  for  such  operation  should  expire 
with  the  grant  for  the  main  or  Euclid  avenue  line,  and  that  this 
was  in  pursuance  of  the  plan  by  the  city  to  have  the  grants  to  the 
two  roads  expire  at  the  same  time.  And  the  claim  is  that  the 
subsequent  ordinances  must  be  construed  in  the  same  manner 
and  for  the  purpose  of  carrying  out  the  same  scheme.  There  is 
here  undoubtedly  some  room  for  the  contention  of  complainant, 
but  we  think,  upon  looking  at  all  the  facts  in  connection  with  this 
question,  that  the  intention  of  the  council  was  not  that  way.  The 
Garden  street  branch,  running  from  the  intersection  of  Erie  and 
Prospects  streets,  towards  the  east,  terminated,  at  the  time  of 
this  grant,  at  Lincoln  avenue.    This  made  a  long  line  of  road. 
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By  the  ordinance  it  was  lengthened  from  Lincoln  avenue  to 
Woodland  Hills  avenue, — a  comparatively  short  extension  of 
track.  The  right  granted  to  the  whole  branch  line  as  far  east  as 
Lincoln  avenue  then  terminated  on  the  22d  of  March,  1905,  and 
yet,  by  this  construction  of  the  ordinance  of  1885,  this  small  ex- 
tension of  track  from  Lincoln  avenue  to  Woodland  Hills  avenue 
was  to  expire  September  20,  1904.  Why  this  difference?  The 
ordinance  did  not  assume  in  any  way  to  alter  the  time  of  the 
termination  of  the  then-existing  grant  to  the  rest  of  the  Garden 
street  branch,  but  it  simply  limited  the  time  of  the  termination 
of  the  grant  for  the  extension  then  given.  Hence  it  is  difficult 
to  see  how  any  agreement  can  be  found  to  arise  from  the  ordi- 
nance for  the  simultaneous  termination  of  all  the  grants  to  both 
the  main  line  and  the  Garden  street  branch.  Nor  can  any  general 
scheme  to  have  the  grants  of  both  roads  terminate  together  be 
evolved  from  anything  done  by  the  parties  up  to  and  including 
1885. 

There  is  nothing  in  Cleveland  v.  Cleveland  Electric  R.  Co.,  201 
U.  S.  529,  539,  50  L.  ed.  '854,  858,  26  Sup.  Ct.  Rep.  513,  that 
covers  this  case.  The  language  of  the  ordinance  adverted  to  in 
that  case  is  to  be  applied  to  very  different  facts  from  those  exist- 
ing here.  We  assume  the  ability  of  the  council  to  make  such  a 
contract  as  complainant  contends  for  herein,  but  we  think  none 
such  was  made  in  fact. 

So  far  as  can  be  determined  from  this  record,  there  was  ab- 
solutely no  reason  for  terminating  the  right  to  use  this  small 
extension  of  track  in  September,  1904,  while  the  rest  of  the 
branch  then  existing  was  not  to  terminate  until  six  months  later. 
It  cut  up  the  branch  line  in  a  way  which  it  is  impossible  from 
this  record  to  give  any  reason  for,  and  accordingly,  under  the 
then-existing  circumstances,  it  might  be  argued  that  the  words, 
"terminate  with  the  grant  for  the  main  line,"  did  not  mean  the 
Euclid  avenue  line,  but  it  referred  to  the  Garden  street  branch, 
which  was,  as  a  matter  of  fact,  the  main  line  so  far  as  concerned 
the  small  extension  of  the  track  from  Lincoln  avenue  to  Wood- 
land Hills  avenue.  To  terminate  the  grant  for  the  extension  at 
the  same  time  with  the  grant  for  the  line  thereby  extended  would 
be  the  obvious  and  natural  course  to  pursue.  It  is  true  the  or- 
dinance itself  recognizes  the  "branch  and  its  main  line"  as  con- 
stituting two  different  lines,  and  provides  that  the  grant  is  to 
terminate  with  the  grant  for  the  main  line.  And  yet  the  real 
meaning  of  the  ordinance,  when  regarded  in  the  light  of  the 
facts  then  existing,  becomes,  to  say  the  least,  ambiguous.  The 
general  provision  for  the  termination  of  the  grant  for  the  whole 
Garden  street  branch,  as  made  in  1880,  ought  not  to  be  expunged 
by  an  implication  arising  out  of  such  doubtful  language  as  is 
found  in  this  1885  ordinance.  But  if  otherwise,  it  results  only 
that  the  particular  extension  expired  in  September,  1904,  with 
the  grant  to  Euclid  avenue  line,  which,  at  that  period,  expired 
on  that  date. 
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In  1887,  June  17,  an  extension  of  the  Garden  street  branch 
was  granted,  which,  by  the  terms  of  the  ordinance,  was  to  termi- 
nate "with  the  grant  for  the  Garden  street  main  line,"  without 
increase  of  fare  being  charged.  Here  the  council,  it  will  be  ob- 
served,  expressly  referred  to  the  Garden  street  branch  as  the 
main  line,  and  it  is  undoubtedly  plain  that  it  was  properly  so  re- 
ferred to.  In  extending  the  branch,  and  with  reference  to  tht 
extension,  the  branch  would  naturally  be  regarded  and  spokien 
of  as  the  main  line.  If  not  done  in  all  cases  it  is  somewhat 
difficult  to  find  any  reason  for  it. 

Again,  by  an  ordinance  passed  March  10,  1890,  granting  leave 
to  change  the  motive  power  on  the  Garden  street  branch,  the 
right  was  given  to  operate  that  branch  by  electric  power  "during 
the  term  of  its  present  grant  of  said  Garden  street  branch."  The 
^'present  grant"  for  the  Garden  street  branch  was  that  which  was 
granted  in  March,  1880,  which  was  to  terminate  in  twenty-five 
years,  or  March  22,  1905.  Here  was  a  clear  recognition  of  the 
time  when  that  grant  expired,  and  there  had  been  no  ordinance 
or  resolution  of  the  council,  since  1880,  which,  in  our  opinion, 
changed  the  termination  of  that  grant.  It  is  an  entire  mistake  to 
say  that  at  this  time  the  right  to  operate  the  Garden  street  tracks 
terminated  at  the  same  time  with  the  right  of  the  company  to 
operate  the  Euclid  avenue  line,  or  that  the  Garden  street  branch 
was  but  an  extension  of  that  line. 

On  the  30th  of  March,  1891,  the  right  was  granted  to  con- 
struct and  operate  a  second  or  additional  track  upon  Central 
avenue  (Garden  street)  from  the  east  line  of  Willson  avenue  to 
the  Cleveland  &  Pittsburg  Railroad  tracks.  It  was  provided  in 
that  ordinance  that  the  right  therein  granted  should  be  for  and 
until  the  expiration  of  the  grants  for  said  company's  main  line. 
Here  again  the  question  arises.  What  w^  the  meaning  of  the 
expression  "main  line"  as  used  in  this  connection?  The  ordi- 
nance allowed  a  second  or  additional  track  in  a  street  in  which 
the  company  then  had  the  right  to  use,  and  was  using,  a  single 
track.  So  far  as  that  extended  grant  was  concerned,  the  main 
line  was  the  rest  of  the  Garden  street  branch,  and  the  same  ob- 
servations that  we  have  made  heretofore  in  regard  to  the  main 
line  are  operative  here. 

It  cannot  be  possible  that  it  was  intended  to  limit  the  right  to 
use  the  second  or  additional  track,  in  the  portion  of  the  street 
mentioned,  to  a  different  time  than  that  which  existed  with  rela- 
tion to  the  first  track  laid  down  by  the  company  in  the  same 
street.  Of  course,  the  two  grants  were  meant  to  terminate  at  the 
same  time. 

At  this  time  the  grant  to  the  company's  Euclid  avenue  line  had 
been  extended  so  that  it  did  not  expire  until  July  13,  1913.  Can 
it  be  supposed  that  the  council  intended  that  this  short  length  of 
road,  in  which  a  second  or  additional  track  was  to  be  laid,  was 
to  be  operated  with  two  tracks  until  1905  and  after  that  with  one 
track  until  1913?    We  think  such  a  construction  is  not  permi"^- 
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sible,  and  that  what  is  meant  by  the  language,  "main  line,"  in  that 
ordinance,  means  the  line  which  is  the  main  line  with  reference 
to  the  extension  therein  granted;  namely,  the  Garden  street 
branch,  and  not  the  Euclid  avenue  line. 

The  ordinance  of  the  20th  of  April,  1891,  is -somewhat  impor- 
tant. It  granted  the  East  Cleveland  Railroad  Company  permis- 
sion to  lay  an  addtional  or  second  track  in  Quincy  street,  from 
New  street  to  Woodland  Hills  avenue.  That  street  at  the  point 
indicated  is  part  of  the  Garden  street  branch,  and,  as  compared 
with  the  rest  of  the  Garden  street  branch,  is  a  very  small  portion 
thereof,  and  the  ordinance  only  grants  the  right  to  lay  an  addi- 
tional track.  The  right  granted  was,  by  the  terms  of  §  3,  to  "be 
valid  until  the  expiration  of  the  grants  for  said  company's  tracks 
on  said  Quincy  street,  east  of  Lincoln  avenue,  to  wit,  July  13, 
1913." 

It  is  said  that  the  council,  in  such  ordinance,  expresi^ly  author- 
izes the  continuation  of  the  operation  of  this  Central  avenue 
(Garden  street)  extension  until  July  13,  1913,  the  date  of  the 
expiration  of  the  Euclid  avenue  line  of  the  company.  But  the 
language  used  in  this  ordinance  as  to  the  time  of  the  expiration 
of  the  grant  for  the  company's  tracks  on  Quincy  street,  east  of 
Lincoln  avenue,  is  a  clear  mistake  of  fact.  The  grant,  it  will  be 
observed,  is  not  in  terms  an  extension  to  July  13,  1913.  The 
reference  to  that  date  is  but  the  expression  of  an  opinion  that 
the  date  named  is  the  true  time  of  the  termination  of  the  Quincy 
street  grants.  It  is  not  a  grant  extending  to  that  date,  unless 
the  previous  grants  are  limited  to  that  time.  Now,  on  April  20, 
1891,  the  grants  on  Quincy  street,  east  of  Lincoln  avenue,  in  fact 
terminated  either  in  1904  or  1905,  depending  upon  the  construc- 
tion of  the  language  of  the  original  grant  in  Quincy  street,  made 
in  February,  1885.  That  was  a  grant  which  was  to  expire  with 
the  termination  of  the  grant  for  the  main  line.  For  the  reasons 
already  given  we  think  that  that  language  meant  the  Garden 
street  branch,  which  was  the  main  line  as  to  that  extension,  and 
that  it,  therefore,  expired  in  1905,  March  22.  There  was  no  sub- 
sequent legislation  which  extended  that  grant  beyond  that  time. 

But  if  it  be  assumed  that  the  grant  for  the  company's  tracks 
on  Quincy  street,  east  of  Lincoln  avenue,  was  to  terminate  with  , 
the  grant  for  the  Euclid  avenue  line  as  the  main  line,  it  must  be 
recollected  that  that  grant  on  Quincy  street  was  made  February 
9,  1885,  to  the  Garden  street  branch,  and  at  that  time  the  grant 
to  the  Euclid  avenue  line  terminated  in  September,  1904.  The 
grant  of  1885  was  not  made  to  terminate  with  the  grant  for  the 
main  line,  as  that  main  line  might  thereafter  b.e  extended,  but  it 
referred  to  that  ^rant  as  it  then  existed,  and  it  was  to  be  meas- 
ured by  such  existing  grant,  and  not  by  any  subsequent  extension 
which  might  be  granted  to  the  Euclid  avenue  line. 

Nor  do  we  think  the  time  for  the  termination  of  the  Garden 
street  branch  was  in  any  degree  affected  by  the  consolidation  of 
the  various  roads  in  1893.    The  communication  from  the  railway 
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company,  throug^h  its  vice  president,  May  22,  1893,  states  dis- 
tinctly that  it  "does  not  claim  any  rights  greater  than  the  con- 
stituent companies  forming  the  organization,  and  that  it  intends 
to  obey  all  ordinances  to  which  each  and  all  of  the  constituent 
companies  were  subject."    Its  intention  to  issue  transfer  checks, 
so  as  to  have  a  continuous  ride  for  one  fare,  gave  no  greater 
rights  to  the  company  than  it  theretofore  had,  nor  did  the  resolu- 
tion of  the  council,  consenting  to  the  consolidation  on  condition 
that  but  one  fare  should  be  charged  for  a  continuous  ride,  give 
any  greater  rights  to  the  consolidated  company  than  each  of  the 
constituent  companies  had  theretofore  enjoyed.     The  consolida- 
tion does  not  require,  in  order  to  comply  with  the  conditions 
specified  in  the  resolution  consenting  to  the  consolidation,  that 
the  consolidated  companies  should  be  permitted  to  operate  until 
the  expiration  of  the  longest  grant  to  any  of  the  companies.    At 
the  expiration  of  the  grant  to  the  Garden  street  branch  the  oper- 
ation of  that  road  might  terminate,  while  the  operation  of  the 
rest  of  the  consolidated  roads  could  go  on  perfectly  well.     To 
hold  that,  by  virtue  of  the  consolidation,  upon  the  conditions 
stated,  there  was  in  implied  extension  of  the  grant  to  the  Garden 
street  branch  of  at  least  eight  years,  is  to  violate  the  rules  of 
construction  above  referred  to  in  regard  to  grants  of  this  nature. 
It  is  also  strongly  urged  by  the  complainant  that  the  ordinance 
passed  soon  after  the  consolidation  ordinance,  vis.,  the  ordinance 
of  July  17,  1893,  not  only  imposed  additional  burdens  on  the  con- 
solidated company,  but  that  the  ordinance  relates  to  a  portion  of 
the  line  originally  constructed  as  part  of  the  Garden  street  branch, 
and  that  it  also  required  the  operation  of  all  the  Garden  street 
cars  over  these  tracks,  so  that  the  council  legislated  as  to  the 
operation   of  the   tracks   upon   Garden  street  and  provided  that 
such  operation  should  continue  until  July  13,  1913.     It  is  true 
the  ordinance  provided  that  the  grant  therein  made  should  be 
limited  to  the  above  date,  and  there  were  certain  conditions  at- 
tached to  the  making  of  the  grant,  but  it  is  quite  plain  to  us  that 
the  ordinance  could  not  be  read  as  thereby  extending  the  time  for 
the  termination  of  the  Garden  street  branch  without  a  most  vio- 
lent implication,  based  upon  a  very  small  foundation.     This  is 
made  clear  when  it  is  seen  that  the  streets  through  which  the  or- 
dinance provides  for  extending  the  double  track  railroad  formed 
no  part  of  the  line  originally  constructed  as  part  of  the  Garden 
street  branch.    The  latter  road  was  permitted  to  use.  for  a  short 
distance,  the  tracks  of  the  Euclid  avenue  line  from  a  point  at  the 
junction  of  Brownell  street  (subsequently  made  Erie  street)  with 
Prospect  street,  west  to  the  public  square.     But  that  portion  of 
the  track  of  the  Euclid  avenue  line  was  never  part  of  the  line 
originally  constructed  for  the  Garden  street  branch,  nor  did  it 
become  such  because  subsequently  the  branch  road  was  permitted 
to  UFe  it  for  the  passage  of  its  cars  to  the  public  square.    It  is  quite 
clear,  therefore,  that  the  limitation  of  the  time  for  the  termination 
of  the  grant  provided  for  in  the  6th  section  of  the  ordinance  was 
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not  also  an  extension  of  the  time  for  the  termination  of  the  sep- 
arate grant  to  the  Garden  street  branch  from  1905  to  1913. 

The  same  may  be  said  of  the  ordinance  of  February  19,  1894, 
extending  the  tracks  in  Willson  avenue.  While  the  council  con- 
sented to  the  extension  by  the  complainant  and  the  Cleveland  City 
Railroad  Company  of  the  line  of  railway  in  Willson  avenue,  and 
also  to  the  operation  of  that  line  in  connection  with  other  lines 
of  the  consolidated  company,  which  included  the  Garden  street 
branch,  yet  it  cannot  be  held  that  there  arose  from  that  ordinance, 
when  accepted  by  the  company,  a  contract  which  should  extend 
the  time  on  all  of  the  roads  until  the  expiration  of  the  grant  con- 
tained in  that  ordinance,  July  1,  1914.  By  such  means  an  implied 
extension  of  time,  affecting  over  200  miles  of  tracks,  as  is  stated, 
would  be  accomplished  by  making  these  conditions  in  regard  to 
the  Willson  avenue  grant  a  substitute  for  a  grant,  in  plain  lan- 
guage, affecting  the  Garden  street  branch.  On  the  contrary,  we 
think  that  the  effect  of  that  ordinance  was  simply  to  make  it 
necessary  for  the  Garden  street  branch  and  the  other  roads  also, 
to  comply  with  the  conditions  set  forth  in  the  ordinance  until  the 
expiration  of  their  respective  and  existing  grants,  but  that  or- 
dinance did  not  thereby  extend  the  various  other  railroad  grants 
by  implication.  There  is  no  such  connection  between  the  various 
roads  as  to  make  it  necessary,  in  order  to  operate  one,  that  all 
the  others  should  be  in  operation  as  a  unit,  and  as  comprehend- 
ing one  indivisible  system.  There  is  nothing  in  this  record  which 
shows  any  difficulty  whatever  in  operating  the  Garden  street 
branch  as  separate  from  the  rest  of  the  so-called  system,  or  in 
operating  that  system  separate  from  the  branch.  If  the  council 
had  intended  to  extend  the  time  of  the  termination  of  the  various 
grants  to  these  railroads  it  surely  would  have  said  so,  and  not 
left  it  to  such  vague  and  uncertain  presumptions. 

The  chief  importance  of  the  various  ordinances  and  resolutions 
for  the  extension  of  the  Garden  street  branch,  coupled  with  the 
user  of  the  tracks  of  the  Euclid  avenue  line  by  the  branch  road 
from  Erie  street  west  to  the  public  square,  and  providing  for  but 
one  fare  over  the  whole  road,  is  to  strengthen,  if  possible,  the 
contention  of  complainant  that  such  branch  has  always  been 
treated  by  the  city  and  the  company  as  a  mere  extension  of  the 
Euclid  avenue  line,  and  to  be  operated  in  connection  with  it,  so 
that  a  grant  extending  the  time  of  the  termination  of  the  latter 
line  included  thereby  the  Garden  street  branch.  We  think  the 
contention  is  not  justified  by  the  facts.  The  whole  history  of  the 
branch  line  shows  differently.  Even  in  the  important  matter  of 
a  change  of  motive  power,  the  Euclid  avenue  line  was  provided 
for  in  1888  and  1889,  while  there  was  a  separate  and  distinct  pro- 
vision made  for  the  Garden  street  branch  in  1890,  and  a  state- 
ment therein  made  that  the  permission  was  granted  to  the  Garden 
street  branch  during  the  term  of  the  present  grant  to  said  branch. 

A  careful  examination  of  the  whole  record  leads  us  to  the 
opinion  that  there  is  no  error  therein  so  far  as  the  complainant's 
appeal  is  concerned,  and  the  decree  upon  its  appeal  is  affirmed. 
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Upon  the  appeal  of  the  defendants,  we  think  little  need  be  said. 
The  defendants  insist  that,  upon  the  termination  of  the  grant  to 
the  Garden  street  branch,  the  rails,  poles,  and  other  appliances 
for  operating  that  road,  and  then  remaining  on  the  various  streets, 
became  the  property  of  the  city ;  or,  at  least,  that  the  city  had  the 
right  to  take  possession  of  the  streets  and  of  the  rails,  tracks,  etc.. 
therein  existing.  We  agree  with  the  court  below  in  the  opinion 
that  the  title  to  the  property  remains  in  the  railroad  company 
which  had  been  operating  the  road,  and  we  are  of  opinion  thai 
the  Forest  City  Railway  Company  had  no  rights  in  the  streets^ 
so  far  as  to  affect  the  right  of  the  complainant  to  its  property 
then  existing  in  such  streets.  How  that  property  may  be  dis- 
posed of  is  not  now  a  matter  before  this  court.  We  only  hold 
that  the  defendant  company  cannot  avail  itself  of  the  provisions 
of  the  ordinance  of  January  11,  1904,  so  far  as  taking  possession 
of  the  property  is  concerned. 

The  decree  upon  the  defendants'  appeal  is  also  affirmed. 


Chicago,  Burlington,  &  Quincy  Railway  Company,  Appt,  v. 
F.  C.  Babcock,  As  Treasurer  of  Adams  Countv,  Nebraska, 
et  aL  (No.  215.) 

Union  Pacific  Railroad  Company,  Appt.,  v.  Robert  O.  Fink, 
Treasurer  of  Douglas  County,  Nebraska,  et  al.  (No.  341.) 

(AfRued  January  21,  22,  1907.     Decided  February  25,  1907.) 

[27  Sup.   Ct.  Rep.  326.] 
Taxation  of  Railroad  Property — Collateral  Attack  on  Valuation.— 

The  members  of  a  state  board  of  equalization  and  assessment  should 
not  be  subjected  to  a  cross-examination,  in  a  proceeding  for  equitable 
relief  ajsrainst  the  taxation  of  railroad  property,  with  regard  to  the 
operation  of  their  minds  in  arriving  at  the  valuation  of  such  property 
for  tax  purposes. 

Injunction  against  Taxation — Methods  of  Valuation. — Injunctive  re- 
lief against  the  taxation  of  railroad  property  because  of  the  methods 
adopted  by  the  state  board  of  equalization  and  assessment  in  ar- 
riving at  the  valuation  of  such  property  for  tax  purposes  will  not 
be  given  in  a  Federal  court  except  in  a  case  of  fraud  or  a  clearly 
shown  adoption  of  a  fundamentally  wrong  principle. 

Injunction  against  Taxation — Inequality  of  Valuation.* — A  Federal 
court  will  not  enjoin  the  collection  of  state  taxes  on  railroad  prop- 
erty because  of  undervaluation  of  the  other  taxable  property  in  the 
state,  where  such  inequality  is  not  the  result  of  a  scheme  or  agree- 
ment among  the  taxing  officers. 

Taxation  of  Railroad  Property  —  Valuation  —  Including  Property 
Outside  of  State. t — A  state  may  tax  that  portion  of  the  property  o( 

*See  foot-notes  appended  to  Cumberland,  T.  &  T.  Co.  r.  Hopkins 
(Ky.).  18  R.  R.  R.  673,  41  Am.  &  Eng.  R.  Cas..  N.  S.,  673. 

tSee  foot-notes  appended  to  State  v.  Canadian  Pac.  R.  Co.  (Mc.\ 
16  R.  R.  R.  470,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  470. 
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an  interstate  railroad  company  lying  within  the  state  at  its  value  as 
an  organic.portion  of  the  entire  road. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Nebraska,  to  review  decrees  dismissing  bills  to  de- 
clare void  certain  assessments  of  taxes  on  railroad  property  and 
to  enjoin  the  collection  of  the  same  beyond  certain  sums  tendered. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Charles  J,  Greene,  James  E.  Kelby,  and  Charles  F, 
Manderson  for  appellant  in  No.  215. 

Messrs.  John  N.  Baldwin,  Maxwell  Bvarts,  and  R.  S.  Lovett 
for  appellant  in  No.  341. 

Messrs,  William  T,  Thompson,  Norris  Brown,  and  M.  F. 
Stanley  for  appellees. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
These  are  bills  to  declare  void  assessments  of  taxes  made  by 
the  state  board  of  equalization  and  assessment  for  the  year  1904, 
and  to  enjoin  the  collection  of  the  same  beyond  certain  sums 
tendered.  The  bills  allege  that  the  board,  coerced  by  political 
clamor  and  its  fears,  arbitrarily  determined  in  advance  to  add 
about  nineteen  million  dollars  to  the  assessment  of  railroad  prop- 
erty for  the  previous  year,  and  then  pretended  to  fix  the  values 
of  the  several  roads  by  calculation.  They  allege  that  the  assess- 
ments were  "fraudulent,  and  void  for  want  of  jurisdiction,  and 
justify  these  g-eneral  allegations  by  more  specific  statements. 
One  is  that  other  property  in  the  state,  especially  land,  was  valued 
at  a  lower  rate  than  that  of  the  railroads.  Another,  of  more  im- 
portance, is  to  the  effect  that  the  board  adopted  a  valuation  by 
stock  and  bonds,  and  then  taxed  the  appellants  upon  the  propor* 
tion  of  the  value  so  reached  that  their  mileage  within  the  state 
bore  to  their  total  mileage,  without  deducting  a  large  amount  of 
personal  property  owned  outside  the  state,  or  specially  valuable 
terminals,  etc.,  east  of  the  Missouri  river.  The  principle  of  this 
last  objection  was  sanctioned  in  Fargo  v.  Hart,  193  U.  S.  490, 
48  L.  ed.  761,  24  Sup.  Ct.  Rep.  498,  under  the  commerce  clause 
of  the  Constitution,  art.  1,  §  8,  but  later  cases  have  decided  that 
tangible  property  permanently  outside  the  jurisdiction  is  ex- 
empted from  taxation  bv  the  14th  Amendment  (Delaware,  L.  & 
W.  R.  Co.  V.  Pennsylvania,  198  U.S.  341,  49  L.  ed.  1077,  25  Sup. 
Ct.  Rep.  669:  Union  Refrigerator  Transit  Co.  r,  Kentucky,  199 
U.  S.  194,  50  L.  ed.  150,  26  Sup.  Ct.  Rep.  36),  and  the  14th 
Amendment  alone,  somewhat  inadequately  referred  to,  is  the 
foundation  of  these  appeals.  Demurrers  to  the  bills  were  over- 
niled,  mainly,  if  not  wholly,  on  the  ground  of  the  charges  of 
duress  and  fraud.  Answers  then  were  filed  denying  the  material 
allegations,  and,  after  a  hearing  on  evidence,  the  bills  were  dis- 
missed. 

The  dominant  purport  of  the  bills  is  to  charge  political  duress, 
so  to  speak,  and  a  consequent  scheme  of  fraud,  illustrated  by  the 
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specific  wrongs  alleged,  and  in  that  way  to  make  out  that  the 
taxes  were  void.  As  the  cases  come  from  the  circuit  court,  other 
questions  besides  that  under  the  Constitution  are  open,  and, 
therefore,  it  is  proper  to  state  at  the  outset  that  the  foundation 
for  the  bills  has  failed.  The  suggestion  of  political  duress  is 
adhered  to  in  one  of  the  printed  briefs,  but  is  disposed  of  by  the 
finding  of  the  trial  judge,  which  there  is  no  sufficient  reason  to 
disturb.  The  charge  of  fraud,  even  if  adequately  alleged  (Mis* 
souri  V,  Dockery,  191  U.  S.  165,  170,  48  L.  ed.  133,  134,  24  Sup. 
Ct.  Rep,  53),  was  very  slightly  pressed  at  the  argument,  and 
totally  fails  on  the  facts.  Such  charges  are  easily  made  and,  it 
is  to  be  feared,  often  are  made  without  appreciation  of  the  re- 
sponsibility incurred  in  making  them.  Before  the  decree  could 
be  reversed  it  would  be  necessary  to  consider  seriously  whether 
the  constitutional  question  on  which  the  appeals  are  based  was 
not  so  pleaded  as  part  of  the  alleged  fraudulent  scheme  that  it 
ought  not  to  be  considered  unless  that  scheme  was  made  out. 
Evre  V.  Potter.  15  How.  42,  56,  14  L.  ed.  592,  598:  French  v. 
Shoemaker,  14  Wall.  314,  335,  20  L.  ed.  852,  857;  Hickson  v, 
Lombard  L.  R.  1  H.  L.  324. 

When  we  turn  to  the  evidence  there  is  equal  ground  for  crit- 
icism. The  members  of  the  board  were  called,  including  the 
governor  of  the  state,  and  submitted  to  an  elaborate  cross- 
examination  with  regard  to  the  operation  of  their  minds  in  val- 
uing and  taxing  the  roads.  This  was  wholly  improper.  In  this 
respect  the  case  does  not  differ  from  that  of  a  jury  or  an  umpire, 
if  we  assume  that  the  members  of  the  board  were  not  entitled  to 
the  possibly  higher  immunities  of  a  judge.  Buccleuch  v.  Metro- 
politan Bd.  of  Works,  L.  R.  5  H.  L.  418,  433.  Jurymen  cannot 
be  called,  even  on  a  motion  for  a  new  trial  in  the  same  case,  to 
testify  to  the  motives  and  influences  that  led  to  their  verdict. 
Mattox  V.  United  States,  146  U.  S.  140,  36  L.  ed.  917,  13  Sup. 
Ct.  Rep.  50.  So,  as  to  arbitrators.  Buccleuch  v.  Metropolitan 
Bd.  of  Works,  L.  R.  5  H.  L.  418,  457,  462.  Similar  reasoning 
was  applied  to  a  judge  in  Faverweather  v,  Ritch,  195  U.  S.  276, 
306,  307,  49  L.  ed.  193,  213,  214,  25  Sup.  Ct.  Rep.  58.  A  mul- 
titude of  cases  will  be  found  collected  in  4  Wigmore  on  Evidence, 
§§  2348,  2349.  All  the  often-repeated  reasons  for  the  rule  as  to 
jurymen  apply  with  redoubled  force  to  the  attempt,  by  exhibiting 
on  cross-examination  the  confusion  of  the  members'  minds,  to 
attack  in  another  proceeding  the  judgment  of  a  lay  tribunal, 
which  is  intended,  so  far  as  may  be,  to  be  final,  notwithstanding 
mistakes  of  fact  or  law.  See  Coulter  v,  Louisville  &  X.  R.  Co. 
196  U.  S.  599,  610.  49  L.  ed.  615,  618,  25  Sup.  Ct.  Rep.  342; 
Central  P.  R.  Co.  v.  California,  162  U.  S.  91.  107,  108,  117,  40 
L.  ed.  903,  908,  909,  16  Sup.  Ct.  Rep.  766,  105  Cal  576,  594,  38 
Pac.  905;  State  Railroad  Tax  Cases,  92  U.  S.  575,  23  L.  ed. 
663;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133  Ind.  513, 
542,  18  L.  R.  A.  729,  33  N.  E.  421.  In  Fargo  v.  Hart,  193  U. 
S.  490,  496,  497,  48  L.  ed.  761,  764,  24  Sup.  Ct.  Rep.  498.  there 
was  no  serious  dispute  as  to  what  was  the  principle  adopted. 
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Again,  this  -board  necessarily  kept,  and  evidently  was  ex- 
pected by  the  statute  to  keep,  a  record.  That  was  the  best  evi- 
dence, at  least,  of  its  decisions  and  acts.  If  the  roads  had  wished 
an  express  ruling  by  the  board  upon  the  deductions  which  they 
demanded,  they  could  have  asked  for  it,  and  could  have  asked 
to  have  the  action  of  the  board  or  its  refusal  to  act  noted  in  the 
record.  It  would  be  time  enough  to  offer  other  evidence,  when 
such  a  request  had  been  made  and  refused.  See  Fargo  v.  Hart, 
193  U.  S.  490,  498,  48  L.  ed.  761,  764,  24  Sup.  Ct.  Rep.  498; 
Cleveland,  C.  C.  &  St.  i,.  R.  Co.  v.  Backus,  supra ;  Havemeyer  v. 
Cook  County,  202  111.  446,  66  N.  E.  1044.  However,  as  the  fore^ 
going  objections  were  not  urged,  and  as  the  cases  were  discussed 
upon  all  the  testimony,  we  shall  proceed  to  consider  them  in  the 
same  way. 

The  facts  that  appear  from  any  source  are  few.  The  board 
voted  first,  as  a  preliminary  step  toward  ascertaining  the  actual 
value  of  all  property  to  be  assessed,  to  make  an  estimate  of  the 
tangible  property  of  the  railroads,  to  be  taken  as  one  of  the  fact- 
ors in  making  up  the  total  assessment  of  the  roads.  Schedules 
were  prepared,  and  it  is  objected  that  ,the  board  added  25  per 
cent,  to  certain  items  as  furnished  by  the  companies.  If  this  be 
true,  and  it  is  not  admitted  that  any  figures  were  more  than  ten- 
tative, the  addition  seems  to  have  been  made  on  personal  judg- 
ment and  on  a  theory  that  the  values  given  were  the  values  the 
property  was  insured  for.  If  mistaken,  a  mistake  does  not  af- 
fect the  case.  The  main  point  comes  on  the  final  assessment,  to 
which  we  turn  at  once. 

The  board  expressed  its  result  in  another  vote.  "Having  given 
full  and  due  consideration  to  the  returns  furnished  said  board 
by  the  several  railroad  companies,  and  having  taken  into  consid- 
eration the  main  track,  side  track,  spur  tracks,  warehouse  tracks, 
roadbed,  right  of  way,  and  depot  grounds,  and  all  water  and  fuel 
stations,  buildings,  and  superstructures  thereon,  and  all  machin- 
ery, rolling  stock,  telegraph  lines,  and  instruments  connected 
therewith,  all  material  on  hand  and  supplies,  moneys,  credits, 
franchises,  and  all  other  property  of  said  railroad  companies,  and 
having  taken  into  consideration  the  gross  and  net  earnings  of 
said  roads,  the  total  amount  expended  in  operation  and  mainte- 
nance, the  dividends  paid,  the  capital  stock  of  each  system  or 
road  and  the  market  value  thereof  and  the  total  amount  of  se- 
cured and  unsecured  indebtedness  [we]  do  hereby  ascertain  and 
fix,  for  the  purposes  of  taxation,  the  full  actual  value,  the  average 
value  per  mile,  and  the  assessable  value  per  mile  of  the  several 
roads  as  follows :"  with  a  list.    . 

The  roads  supplement  the  record  by  evidence  that  the  state 
treasurer,  a  member  of  the  board,  on  the  objection  being  made 
to  a  paper  said  to  exhibit  the  stock,  bonds,  and  floating  debt  of 
the  Union  Pacific,  that  the  stock  and  bonds  of  other  companies 
owned  by  the  Union  Pacific  had  not  been  deducted,  answered, 
"the  board  has  decided  that  it  cannot  make  deductions  for  prop- 
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erty  outside  of  the  state."  This  answer  was  in  the  presence  of 
the  other  members  of  the  board.  It  is  agreed  that  the  paper  re- 
ferred to  was  prepared  for  the  use  of  the  board.  It  shows  a 
column  of  figures  marked  **Deductions  for  locally  assessed,"  and 
amounting,  when  added,  to  1,152,230.  Then,  under  the  head 
"Earnings,"  are  the  figures  398,474,068,  from  which  is  sub- 
tracted 1,152,230,  giving  397,321,838,  which  is  divided  by  6,104, 
giving  65,092  as  the  quotient.  This  dividend  is  said  to  be  show^n, 
by  the  coincidence  of  figures,  to  have  been  made  up  of  the  market 
value  of  the  stock  of  the  Union  Pacific,  its  mortgage  bonds  and 
other  indebtedness,  less  the  property  locally  assessed  in  the  state, 
but  without  the  deduction  to  which  we  have  referred  and  to 
which  the  road  alleges  that  it  was  entitled.  The  divisor  is  the 
total  number  of  miles  of  the  road.  It  is  true  that  the  valuation 
ultimately  reached  was  $55,000  a  mile  instead  of  $65,092,  but 
this  is  said  to  have  been  an  arbitrary  reduction,  and  did  not  re- 
duce the  amount  sufficiently,  if  we  were  to  assume  that  this  paper 
furnished  the  basis  of  the  tax. 

But  no  such  assumption  can  be  made.    The  board  considered 
the  paper,  no  doubt,  but  so  they  considered  a  capitalization  of 
what  they  understood  to  be  the  net  earnings  in  the  state,  and 
the  value  of  the  tangible  property  apart  from  its  outside  con- 
nections.    Exactly  what  weighed  in  each  mind,  and  even  what 
elements  they  purported  to  consider  in  their  debates,  is  little  more 
than  a  guess.     There  is  testimony  which  cannot  be  neglected 
that,  in  this  very  matter  of  valuing  the  road  by  stocks  and  bonds, 
etc.,  the  board,  from  another  table  furnished  by  the  company, 
valued  it  at  over  $540,000,000,  and  did  deduct  from  that  sum 
the  stocks  and  bonds  owned  by  the  road,  and  valued  by  the  board 
at  over  $140,000,000,  prior  to  the  subsequent  reduction  to  $55,000 
a  mile.    It  is  said  that  this  valuation  is  absurd  and  due  to  mis- 
understanding of  the  table.     But  we  have  nothing  to  do  with 
complaints  of  that  nature,  or  with  anything  less  than  fraud,  or 
a  clear  adoption  of  a  fundamentally  wrong  principle.    The  board, 
in  its  formal  action  properly  before  us,  did  vote  to  request  of 
the  Union  Pacific,  among  other  things,  "an  itemized  statement 
of  the  several  bonds  and  stocks  owned  by  said  company,  for 
which  they  are  legally  entitled  to  receive  credit  on  oflFset.   in 
estimating  the  value  of  said  Co.  for  assessment."    This  recog- 
nizes the  true  principle,  almost  in  terms.     Beyond  a  speculation 
from  figures,  and  a  few  statements  improperly  elicited  from  one 
or  two  members  of  the  board,  there  is  nothing  to  contradict  the 
inference  from  this  vote  except  the  above  alleged  statement  of 
the  treasurer,  met  by  his  and  others'  testimony  that  a  proper 
deduction  was  made. 

Evidently  the  board  believed  that  the  figures  furnished  by  the 
roads  were  too  favorable  and  were  intended  to  keep  the  taxes 
as  low  as  they  could  be  kept.  Evidently,  also,  the  members  or 
some  of  them  used  their  own  judgment  and  their  own  knowl- 
edge, of  which  they  could  give  no  very  good  account  on  cross- 
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examination,  but  which  they  had  a  right  to  use,  if  honest,  how* 
ever  inarticulate  the  premises.  It  would  seem  from  the  testi- 
mony,  as  might  have  been  expected,  that  the  valuations  fixed 
were  a  compromise  and  were  believed  by  some  members  to  be 
too  low,  as  they  seemed  to  one  too  high.  It  is  argued  to  us,  on 
expert  testimony,  that  they  are  too  low.  The  result  of  the  evi- 
dence manifests  the  fruitlessness  of  inquiries,  which,  as  we  have 
said,  should  not  have  been  gone  into  at  all.  We  have  adverted 
more  particularly  to  the  case  of  the  Union  Pacific,  but  that  of 
the  Chicago,  Burlington,  &  Quincy  Railroad  stands  on  similar 
and  no  stronger  ground,  and  what  we  have  said  disposes  of  the 
main  contention  of  both.  If  the  court  below  had  found  the 
other  way  it  would  have  been  difficult  to  say  that  the  finding 
was  sustained  by  competent  evidence.  There  certainly  is  no 
•sufficient  reason  for  disturbing  the  finding  as  it  stands. 

A  point  less  pressed  than  the  foregoing  was  that  the  other 
property  in  the  state  was  greatly  undervalued  and  that  thus  the 
rule  of  uniformity  prescribed  by  the  Constitution  of  Nebraska 
had  been  violated.  Upon  this  matter  it  is  enough  to  say  that  no 
scheme  or  agreement  on  the  part  of  the  county  assessors,  who 
taxed  the  other  property,  was  shown,  or  on  the  part  of  the  board 
of  equalization  and  assessment,  and  to  refer  to  Coulter  v.  Louis- 
ville &  N.  R.  Co.,  196  U.  S.  599,  49  L.  ed.  615,  25  Sup.  Ct. 
Rep.  342. 

Again,  it  was  said  that,  inasmuch  as  the  present  Union  Pacific 
Company,  a  Utah  corporation,  acquired  its  road  by  foreclosure 
of  a  mortgage  from  a  preceding  corporation  chartered  by  the 
United  States,  it  appeared  from  admissions  in  testimony  or  fol- 
lowed from  the  board's  taxing  the  Nebraska  portion  of  the  road 
as  a  going  concern  that  it  was  taxing  United  States  franchises, 
contrary  to  the  decision  in  California  v.  Central  P.  R.  Co.,  127 
U.  S.  1,  32  L.  ed.  150,  2  Inters.  Com.  Rep.  153,  8  Sup.  Ct.  Rep. 
1073.  This,  also,  although  stated,  was  not  pressed.  It  does  not 
appear  that  the  present  Union  Pacific  has  any  United  States 
franchises  that  were  taxed,  and  if  it  has  any  that  were  consid- 
ered in  estimating  the  value  of  the  road,  it  does  not  appear  that 
they  were  considered  improperly  under  the  later  decisions  of  this 
court.  Central  P.  R.  Co.  v,  California,  162  U.  S.  91,  40  L.  ed. 
903,  16  Sup.  Ct.  Rep.  766,  105  Cal.  576,  590,  38  Pac.  905.  See 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  166  U.  S.  185,  41  L.  ed. 
965,  17  Sup.  Ct.  Rep.  604.  And  the  same  thing  may  be  said 
as  to  the  interstate  business  of  the  roads.  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  165  U.  S.  194,  41  L.  ed.  683,  17  Sup.  Ct. 
Rep.  305,  166  U.  S.  .185,  41  L.  ed.  965,  17  Sup.  Ct.  Rep.  604. 
The  board  had  a  right  to  tax  all  the  property  in  the  state,  and  to 
tax  it  at  its  value  as  an  organic  portion  of  a  larger  whole.  West- 
em  U.  Teleg.  Co.  v,  Missouri,  190  U.  S.  412,  47  L.  ed.  1116, 
23  Sup.  Ct.  Rep.  730. 

Various  arguments  were  addressed  to  us  upon  matters  of  de- 
tail which  would  afford  no  ground  for  interference  by  the  court. 


720       Vol,  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

Chicago,  etc.,  Rjr.  Co.  v.  Babcock 

and  which  we  do  not  think  it  necessary  to  state  at  length.  Among 
them  is  the  suggestion  of  arbitrariness  at  different  points,  such 
ds  the  distribution  of  the  total  value  set  upon  the  Chicago,  Bur- 
lington, &  Quincy  system,  among  the  different  roads  making  it 
up.  But  the  action  does  not  appear  to  have  been  arbitrary  ex- 
cept in  the  sense  in  which  many  honest  and  sensible  judgments 
are  so.  They  express  an  intuition  of  experience  which  outruns 
analysis  and  sums  up  many  unnamed  and  tangled  impressions,— 
impressions  which  may  lie  beneath  consciousness  without  losing 
their  worth.  The  board  was  created  for  the  purpose  of  using 
its  judgment  and  i^s  knowledge.  State  Railroad  Tax  Cases,  92 
U.  S.  575,  23  L.  ed.  663 ;  State  ex  rel.  Bee  Bldg.  Co.  v.  Savage, 
65  Neb.  714,  768,  769,  91  N.  W.  716;  Re  Cruger,  84  N.  Y.  619. 
621 ;  San  Jose  Gas  Co.  v,  January,  57  Cal.  614,  616.  Within  its 
jurisdiction,  except,  as  we  have  said,  in  the  case  of  fraud  or  a 
clearly  shown  adoption  of  wrong  principles,  it  is  the  ultimate 
guardian  of  certain  rights.  The  state  has  confided  those  rights 
to  its  protection  and  has  trusted  to  its  honor  and  capacity  as  it 
confides  the  protection  of  other  social  relations  to  the  courts  of 
law.  Somewhere  there  must  be  an  end.  We  are  of  opinion  that, 
whatever  grounds  for  uneasiness  may  be  perceived,  nothing  has 
been  proved  so  clearly  and  palpably  as  it  should  be  proved,  on 
the  principle  laid  down  in  San  Diego  Land  &  Town  Co.  v. 
National  City,  174  U.  S.  739,  754,  43  L.  ed.  1154,  1160,  19  Sup. 
Ct.  Rep.  804,  in  order  to  warrant  these  appeals  to  the  extra- 
ordinary jurisdiction  of  the  circuit  court. 

Decrees  affirmed. 

Mr.  Justice  Pi^ckham  and  Mr.  Justice  McKenna  dissent 
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(Supreme  Court  of  Iowa,  March  12,  1907.) 
[110  N.  W.  Rep.  1052.] 

Waters  and  Water  Courses — Discharge  of  Surface  Water.* — A  rail- 
way company  acquiring  a  right  of  way  by  condemnation  proceedings 
has  no  right  to  collect  surface  water  by  the  construction  of  a  solid 
roadbed,  and  discharge  the  same  on  adjacent  land. 

Same — Injunction — Injury  to  Property. — A  railroad  maintained  a 
solid  roadbed,  and  thereby  collected  water  and^  discharged  the  same 
onto  adjacent  land.  A  culvert  might  have  been  constructed  in  the 
roadbed  without  injury  to  the  bed,  and  without  damage  to  the  trav- 
eling public.  Held  that,  though  the  adjacent  landowner  might  main- 
tain an  action  for  damages,  he  was  entitled  to  an  injunction  restraining 
the  railroad  from  a  continued  invasion  of  his  property  rights  by 
discharging  surface  water  thereon. 

Appeal  from  District  Court,  Johnson  County ;  O.  A.  Byington, 
Judge. 

Action  in  equity  to  restrain  defendant  from  maintaining  a 
ditch  along  its  right  of  way  which  gathers  and  discharges  water 
on  the  plaintiff's  land.  There  was  a  trial  and  judgment  for  the 
plaintiff,  from  which  the  defendant  appeals.    Affirmed. 

John  A.  Reed,  for  appellant. 
Milton  Remley,  for  appellee. 

Sherwin,  J.  The  plaintiflF  is  the  owner  of  the  N.  E.  J4  of 
section  24,  township  80,  range  7,  Johnson  county,  and  one  James 
Lacina  owns  the  S.  E.  J4  of  the  same  section.  The  two  quarters 
are  separated  by  a  public  highway  running  east  and  west.  The 
defendant's  railway  crosses  both  quarters  from  north  to  south 
near  the  center  thereof.  It  acquired  the  right  of  way,  100  feet 
in  width,  over  both  pieces  of  land  by  condemnation  proceedings. 
Some  300  or  400  feet  south  of  the  north  line  of  Lacina's  quarter, 
there  is  a  natural  swale  or  water  course  which  drained  the  ad- 
jacent land  and  carried  the  water  to  the  east  before  the  defend- 
ant's road  was  constructed.  In  the  construction  of  its  road  the 
defendant  failed  to  provide  for  the  passage  of  the  water  down 
this  natural  swale,  but  made  a  solid  roadbed  over  the  same  and 
made  a  ditch  on  the  west  side  of  its  right  of  way,  which  col- 
lected and  carried  the  water  which  had  formerly  been  carried 
east  by  the  swale, -north  across  the  public  highway,  and  some 
850  feet  onto  the  plaintiff's  land,  where  it  was  carried  through 
its  road  by  a  pipe  culvert  and  discharged  onto  the  plaintiff's  land 

♦See  foot-notes  appended  to  San  Antonio,  etc.,  Ry.  Co.  v.  Kiersey 
(Tex.).  16  R.  R.  R.  10,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  10;  Ulh  v. 
Ohio  River  R.  Co.  (W.  Va.),  15  R.  R.  R.  608,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  608. 

23  R  R  R— 46 
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east  on  the  defendant's  right  of  way.  The  record  conclusively 
shows  that  the  water  so  discharged  on  the  plaintiff's  land  has 
damaged  him,  and  that,  if  the  defendant  is  permitted  to  con- 
tinue the  ditch,  further  damage  will  be  done  to  the  plaintiff. 

It  is  a  rule  of  long  standing  in  this  state  that  a  landowner 
may  not  collect  surface  water  and  discharge  it  upon  his  neighbor 
below  in  an  unusual  quantity  or  in  a  different  manner.  SuUens 
V.  Railway  Co.,  74  Iowa,  659,  38  N.  W.  545,  7  Am.  St.  Rep.  501  ; 
Livingston  v.  McDonald,  21  Iowa,  160,  89  Am.  Dec.  563;  Keck 
V.  Venghause,  127  Iowa,  529,  103  N.  W.  773.  It  is  also  a  gen- 
eral rule  that  a  railway  company  has  no  right  to  neglect  or 
refuse  to  construct  sluices  or  culverts  where  they  may  be  neces- 
sary for  the  conduct  of  water  in  its  natural  course  and  by  so 
doing  flood  the  adjoining  land;  in  other  words,  a  railway  com- 
pany is  bound  to  provide  suitable  passageways  for  the  water  in 
streams  or  for  the  water  which  flows  in  the  natural  water  course, 
when,  by  failure  to  so  do,  the  water  will  be  diverted  and  flood 
the  adjoining  land  to  the  injury  of  the  owner  thereof.  Gould  on 
Waters  (3d  Ed.)  §  256;  Noe  v.  C,  B.  &  Q.  Ry.  Co.,  76  Iowa, 
360,  41  N.  W.  42;  Houghtaling  v.  C.  Gt.  W.  Ry.  Co.,  117  Iowa, 
540,  91  N.  W.  811.  To  meet  this  proposition,  the  appellant  con- 
tends that  the  damages  paid  to  the  plaintiff  for  its  right  of  way 
over  his  land  include  any  damage  which  he  may  suffer  by  reason 
of  the  diversion  of  the  water  onto  his  land;  that,  it  not  being 
shown  that  it  was  negligent  in  the  construction  of  its  railway,  no 
cause  of  action  exists  for  the  injury  complained  of.  A  sufficient 
answer  to  this  contention  is  to  be  found  in  the  fact  that  the 
water  which  is  now  carried  onto  the  plaintiff's  land  by  the  ditch 
in  question  is  gathered  from  land  belonging  to  another,  and  which 
is  separated  from  the  plaintiff's  land  by  a  public  highway.  The 
plaintiff,  even  if  he  had  made  a  voluntary  conveyance  of  the 
right  of  way,  would  not  have  been  found  to  anticipate  that  the 
defendant  would  dam  a  natural  water  course  on  another's  land, 
a  half  mile  or  a  mile  away  from  him,  and  by  so  doing  flood  his 
land  to  his  damage.  We  know  of  no  case  which  goes  to  the 
extent  of  holding  that  such  damages  are  within  the  contempla- 
tion of  the  parties  in  right  of  way  matters,  and  we  have  been 
cited  to  no  case  which  so  holds.  On  the  contrary,  this  court 
has  held  that,  in  procuring  the  right  of  way,  railway  companies 
do  not  thereby  acquire  the  right  to  divert  a  stream  of  water 
from  its  natural  channel  to  the  injury  of  the  landowner;  and 
this  rule  applies  as  well  to  the  diversion  of  surface  water  from  its 
natural  course.  Stodghill  v,  C,  B.  &  Q.  R.  Co.,  43  Iowa,  26, 
22  Am.  Rep.  210;  Van  Orsdol  v,  B.  C.  R.  &  N.  R.  Co.,  56  Iowa, 
470,  9  N.  W.  379 ;  King  v.  Iowa  Midland  R.  R.  Co..  34  Iowa,  458. 

The  appellant  contends  that,  if  the  rule  above  announced  be 
conceded,  the  plaintiff's  only  remedy  is  in  an  action  for  dam- 
ages, and  that  it  was  error  to  grant  an  injunction  restraining  the 
defendant  from  maintaining  the  ditch  in  question  and  command- 
ing it  to  close  the  same.    This  contention  is  based  upon  the  evi- 
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dence  of  its  engineers  that  a  culvert  for  the  passage  of  water 
at  the  point  in  question  on  the  Lacina  land  would  be  incon- 
venient. This  proposition  does  not  appeal  to  us  very  strongly, 
however.  There  is  a  fill  of  about  two  feet  at  the  point  in  ques- 
tion, and  we  see  no  valid  reason  why  a  culvert  may  not  be  con- 
structed without  serious  injury  to  the  plaintiff's  road  and  with- 
out damage  to  the  traveling  public.  It  is  undoubtedly  true  that 
the  plaintiff  might  maintain  an  action  for  damages,  if  he  had 
chosen  that  form  of  relief;  but,  notwithstanding  that,  he  is  en- 
titled to  an  injunction  restraining  the  defendant  from  a  con- 
tinued invasion  of  his  property  rights. 

The  decree  of  the  district  court  is  therefore  affirmed. 

Affirmed. 


LiNDSEY  V.  Southern    Ry.  Co. 

(Supreme  Court  of  Alabama,  Feb.  14,  1907.) 

[43  So.   Rep.   139.] 

Waters  and  Water  Courses — Ditches — Negligent   Construction.* — 

A  railroad  company  is  liable  for  damages  caused  by  a  ditch  dug 
along  its  right  of  way  and  which  leads  into  a  creek,  through  which 
ditch  in  time  of  high  water  the  water  from  the  creek  flows,  and, 
passing  through  openings  under  its  track,  overflows  plaintiff's  land, 
although  the  excavations  were  not  negligently  constructed,  and  the 
damage  only  occurs  during  high  water,  as  the  company  would  be 
liable  for  damages  from  ordinary  floods. 

Same — ^Actions — Pleading. — In  an  action  against  a  railroad  com- 
pany for  damages  caused  by  a  ditch  dug  by  defendant  along  its  right 
of  way,  and  which  leads  into  a  creek,  through  which  ditch  in  time 
of  high  water  the  water  from  the  creek  flows,  and,  passing  through 
openings  under  its  track,  overflows  plaintiffs  land,  it  is  not  necessary 
to  aver  that  the  excavations  were  negligently  constructed;  nor  is 
the  complaint  objectionable  because  averring  that  the  damage  occurs 
during  high  water,  as  the  company  is  liable  for  damages  caused  by 
ordinary  floods,  and,  if  the  flood  is  unprecedented,  such  fact  is  a 
defense,  and  need  not  be  negatived  in  the  complaint. 

Appeal  from  Circuit  Court,  Lawrence  County;  A.  H.  Alston, 
Judge. 

Action  by  Sarah  E.  Lindsey  against  the  Southern  Railway 
Company.  Judgment  for  defendant,  and  plaintiflF  appeals.  Re- 
versed and  remanded. 

The  complaint  as  originally  filed  was  as  follows:  "PlaintiflF 
claims  of  the  defendant  the  sum  of  one  thousand  dollars,  for  that, 
whereas,  during  the  latter  part  of  the  year  1902,  she  owned  the 
following  described  real  estate,  in  the  county  of  Lawrence,  in 

*See  preceding  case,  and  foot-note. 
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the  state  of  Alabama:  [Here  follows  a  description  of  the  land.] 
That  during  said  time  the  defendant  has  owned  and  operated  a 
railroad  track  and  roadbed  adjacent  to  said  land.  That  some 
time  during  the  year  1900  the  defendant  cut  a  ditch  on  the  south 
side  of  its  said  track,  and  also  on  the  south  side  of  the  above- 
described  land  and  along  its  right  of  way  to  a  certain  creek  which 
runs  north  and  across  said  railroad  track,  and  that  said  ditch 
has  been  kept  open  to  the  time  of  bringing  this  suit.  Plaintiff 
alleges  that  on  account  of  the  digging  of  the  said  ditch  and  the 
maintaining  of  the  same  by  the  defendant  the  waters  from  said 
creek  during  high  water  flows  west  along  said  ditch  and  in 
great  torrents,  and  makes  its  way  through  openings  under  said 
track  and  overflows  the  above-described  premises.  That  the  said 
waters  did  not  overflow  the  land  of  the  defendant  before  the 
digging  of  the  ditch.  That  during  the  latter  part  of  the  year 
1902,  and  during  a  part  of  the  year  1903,  the  waters  that  were 
thrown  back  upon  the  premises  of  the  plaintiff  by  maintaining 
of  said  ditch  washed  the  soil  from  portions  of  the  land,  caused 
a  deposit  of  sand  upon  other  portions  of  it,  created  a  pond  of 
water  upon  a  portion  of  the  land,  and  destroyed  plaintifF's  crops 
that  were  growing  thereon,  to  plaintiff's  damage  as  aforesaid." 
To  this  complaint  the  defendant  filed  the  following  demurrers : 
'•(1)  It  does  not  state  the  cause  of  action.  (2)  It  does  not 
appear  from  said  complaint  that  the  opening  or  constructing  of 
said  ditch  was  the  proximate  cause  of  the  injury  set  forth  in 
the  complaint.  (3)  That  in  the  digging  and  constructing  said 
ditch  defendant  was  in  the  rightful  exercise  of  its  power  of 
dominion  over  its  own  land,  as  appears  from  the  complaint. 

(4)  It  does  not  appear  that  the  said  ditch  was  opened  or  con- 
structed in  an  unskillful  or  negligent  manner,  so  that  the  said 
opening  or  construction  of  said  ditch  itself  caused  the  injury. 

(5)  For  that  it  appears  that  the  injury  complained  of  was  caused 
by  high  water  or  flood.  (6)  For  that  it  does  not  appear  that 
the  injury  complained  of  would  not  have  happened  at  particular 
time  if  there  had  been  no  ditch.  (7)  It  does  not  appear  from 
said  complaint  that  the  defendant  exercised  its  right  of  dominion 
over  its  land  in  a  wrongful,  careless,  or  negligent  manner.  (8) 
It  does  not  appear  that  the  injury  complained  of  was  caused  by 
the  exercise  of  the  defendant's  power  o£  dominion  over  its  land 
in  a  wrongful,  careless,  or  negligent  manner.  (9)  It  does  not 
appear  that  defendant  opened  or  constructed  said  ditch  with  due 
care  and  diligence.  (10)  It  does  not  appear  from  that  said 
ditch  was  wrongfully,  carelessly,  or  negligently  constructed. 
(12)  It  does  not  appear  in  said  complaint  that  at  the  time  of 
the  opening  of  said  ditch  that  plaintiff  had  any  interest  in  said 
land.  (13)  It  appears  that  at  the  time  of  the  cutting  of  said 
ditch  defendant  was  upon  its  right  of  way  and  in  the  rightful 
exercise  of  its  right  of  eminent  domain.  (14)  It  does  not  ap- 
pear that  the  defendant  was  a  trespasser,  or  that  its  right  of 
way  upon  w^hich  said  ditch  was  cut  was  not  properly  condemned. 
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and  compensation  therefor  paid  to  the  owner  of  the  land. 
(15)  It  appears  that  said  ditch  was  cut  along  the  right  of  way 
of  defendant's  said  railroad  before  and  prior  to  the  plaintiflF's 
acquiring  any  interest  in  said  land,  and  said  ditch  was  open  and 
in  use  by  defendant  for  the  purpose  for  which  it  was  cut  and 
opened  continuously  from  the  opening  of  it  to  the  institution  of 
this  suit". 

These  4cmurrers  were  sustained,  whereupon  the  plaintiff  filed 
an  amended  complaint,  which  is  but  an  elaboration  of  the  first 
count  and  in  which  the  gravamen  of  the  charge  is  the  maintain- 
ing of  the  ditch.  Similar  demurrers  were  filed  to  this  count  and 
sustained,  whereupon  the  plaintiff,  amended  her  cpmplaint  in 
other  particulars,  and  similar  demurrers  were  interposed  and 
sustained  to  this.  There  was  verdict  and  judgment  for  de- 
fendant. 

Kirk,  Carmichael  &  Rather,  for  appellant. 
Milton  Humes  and  Cooper  &  Foster,  for  appellee. 

Haralson,  J.  The  original  complaint  alleges  in  substance  that 
the  defendant  cut  and  maintained  a  ditch  on  and  along  its  right 
of  way  leading  into  a  certain  creek,  that  because  of  same,  the 
waters  from  the  creek  in  times  of  high  water  flow  west  along 
the  ditch  in  great  torrents  and,  "making  its  way  through  openings 
under  defendant's  track,  overflows  plaintiff's  lands;  that  such 
waters  did  not  overflow  the  lands  before  the  digging  of  the  ditch, 
and  that  the  waters  so  thrown  back  on  plaintiff's  lands  caused 
the  injury  complained  of  to  her  damage,  etc. 

The  action  is  in  case  for  damages  caused  by  thus  diverting 
waters  from  the  channel  of  a  running  stream.  No  question  is 
involved  of  the  right  to  collect  and  discharge  in  great  volume 
surface  waters  which  by  nature  already  flow  over  the  lands  of 
the  party  complaining.  This  latter  question  was  considered  in 
Hughes  V,  Anderson,  68  Ala.  286,  44  Am.  Rep.  147,  where  the 
court  drew  a  distinction  between  the  two  classes  of  cases. 
Touching  the  issue  here  involved  it  was  said:  "Under  these 
rules,  defendant  had  no  right,  by  ditches  or  otherwise,  to  cause 
water  to  flow  on  the  lands  of  plaintiffs,  which  in  the  absence  of 
such  ditches,  would  have  flowed  in  a  different  direction."  In 
Central  of  Ga.  Ry.  Co.  v,  Windham,  126  Ala.  559,  28  South.  395, 
it  was  said :  "The  gravaman  of  the  complaint  lies  in  averments 
*  *  *  that  the  defendant,  *  *  *  made  excavations,  ditches 
and  culverts  whereby  surface  rain  water  which  otherwise  would 
have  run  in  a  different  direction,  was  conveyed  to  and  allowed 
to  overflow  plaintiff's  lands  to  his  damage."  Again  in  S.  A.  & 
M.  Ry.  V,  Buford,  106  Ala.  312,  17  South.  398:  "The  wrong 
intended  to  be  guarded  against  is  the  diversion  of  water,  causing 
it  to  flow  upon  the  lands  of  another,  without  his  will,  which  did 
not  naturally  flow  there,  and  it  is  not  deemed  material,  whether 
the  water  is  diverted  from  a  running  stream,  or  is  surface  water 
caused  to  flow  where  it.  did  not  flow  before."    Citing  authorities. 
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It  is  not  necessary  in  such  cases  that  there  be  an  averment  that 
the  excavations,  though  made  by  defendant  on  his  own  lands, 
were  negligently  constructed.  The  flow  of  waters  is  governed 
by  well  known  natural  laws.  The  comparative  levels  of  the 
banks  of  a  stream  and  of  neighboring  lands  are  to  easy  ascer- 
tainment. It  is  not  an  unjust  application  of  the  maxim,  "sic 
utere  tuo,"  etc.,  to  require  a  party  in  cutting  ditches  on  his  own 
lands  to  ascertain  at  his  peril  whether  he  will  thereby  divert  the 
water  from  a  stream  and  cause  it  to  overflow  the  lands  of  his 
neighbor.  Speaking  of  averments  of  negligence,  etc.,  this  court 
declared  in  S.  A.  &  M.  Ry.  v.  Buford,  supra:  "This  verbiage 
may  be  rejected  as  surplusage,  for  it  is  obvious  the  gravamen  of 
the  complaint,  is,  that  the  roadbed  and  embankment,  at  a  par- 
ticular time  after  their  construction,  caused  the  surface  water  to 
flow  from  the  right  of  way  of  the  defendant,  in  and  upon  the 
lands  of  the  plaintiflF,  where  it  did  not  flow  naturally,  to  her 
injury." 

Nor  is  it  objectionable  that  it  is  averred  the  injury  occurred 
during  times  of  high  water.  It  is  of  common  knowledge  that 
frequently  at  certain  seasons  of  the  year,  and  occasionally  at  all 
seasons,  heavy  rainfall  occurs  in  this  state,  producing  high  waters 
or  floods  in  the  streams,  often  filling  their  channels  to  the  top 
of  the  banks,  and  even  overflowing,  them.  At  such  times  the 
owners  of  adjacent  lands  have  the  right  to  drainage  to  the  full 
capacity  of  the  channel  of  the  stream.  One  who  diverts  such 
high  water  from  the  stream  over  the  lands  of  another  is  answer- 
able for  the  consequent  injury,  the  same  as  if  diverting  it  at 
ordinary  stages  of  water.  Only  unprecedented  floods,  such  as 
with  aid  of  past  experience  could  not  have  been  reasonably  an- 
ticipated, constitute  the  act  of  God,  for  which  man  is  not  an- 
swerable. Such  act  of  God  is  defensive  matter  and  need  not  be 
negatived  in  the  complaint.  Gulf  Red  Cedar  Co.  v.  Walker, 
132  Ala.  556,  31  South.  374;  Nininger  v.  Norwood,  72  Ala.  281, 
47  Am.  Rep.  412. 

Applying  the  foregoing  principles  to  the  rulings  of  the  court 
below,  it  follows  that  there  was  error  in  sustaining  the  demur- 
rers to  the  original  complaint.  The  same  must  be  said  as  to  the 
other  added  counts  to  which  demurrers  were  sustained. 

It  seems  to  be  unnecessary-  to  consider  other  matters  assigned 
as  error. 

Reversed  and  remanded. 

Tyson,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        727 


Arkansas    Southern    R.  Co.    et    al,    v,    Wilson,  Tax    Col- 
lector, et  al, 

(Supreme  Court  of  Louisiana,  Jan.  7,  1907.     Rehearing  Denied  Feb. 

4,  1907.) 

[42  So.   Rep.  976.] 

Mandamus — Corporation  as  Relator — Affidavit  by  Attorney. — The 

fact  that  one  of  the  relators  in  a  petition  for  mandamus  is  a  resident 
corporation  is  no  obstacle  to  the  required  affidavit  being  made  by 
the  attorney,  where  the  other  relators,  who  are  the  real  parties  in 
interest,  are  absentees. 

Same — Pleading — Petition. — The  petition  for  a  mandamus  to  en- 
force the  levy  of  a  tax  that  has  been  voted  in  aid  of  a  railroad  enter- 
prise need  not  recite  every  detail  of  the  proceedings  by  which  the 
election  was  held.  All  it  need  do  is  to  give  the  requisite  particulars 
for  serving  as  a  basis  for  the  mandamus,  as  that  on  such  a  day  the 
authorities  of  the  defendant  town  held  an  election  to  take  the  sense 
of  the  taxpayers  of  the  town  touching  the  imposition  of  a  tax  of  so 
many  mills  for  so  many  years  in  aid  of  the  construction  of  the 
plaintiff  railroad,  and  that  the  result  of  the  election  was  duly  ascer- 
tained and  proclaimed  by  the  authorities  of  the  town,  and  was  fa- 
vorable to  the  tax,  and  that  the  railroad  has  been  duly  completed 
according  to  agreement,  and  the  tax  earned. 

Towns — Tax  in  Aid  of  Railroads* — Election — Estoppel. — A  town  is 
in  no  position  to  contest  the  regularity  of  an  election  held  by  itself 

♦For  all  the  authorities  in  this  series  on  the  subject  of  taxation, 
etc.,  in  aid  of  railroads,  see  Hunt  v.  Upton  (Wash.),  21  R.  R.  R.  351, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  351  (co'mpliance  with  subscription 
contract  as  to  location  of  railroad,  etc.);  Lincoln  Tp.  v.  Kansas 
City,  etc.,  R.  Co.  (Neb.),  20  R.  R.  R.  364,  43  Am.  &  Eng.  R.  Cas., 
N.  S.,  364  (right  of  township  to  maintain  action  to  recover  value  of 
bonds  voted  to  aid  in  constructing  railroad  doubted);  Doherty  v. 
Arkansas  &  O.  R.  Co.  (Ind.  Terr.),  14  R.  R.  R.  99,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  90  (right  to  withdraw  subscription,  etc.);  Texas 
Cent.  R.  Co.  v.  Bowman  (Tex.).  12  R.  R.  R.  182,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  182  (Tex.  Const.,  art.  7.  §  2,  does  not  prohibit  the 
granting  to  railroads  right  of  way  over  school  lands);  Board  of 
Commissioners  of  Wilkes  County  v.  Coler  &  Co.  (U.  S.),  8  R.  R.  R. 
122,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  122  (authority  of  county  to  sub- 
scribe to  railroad's  capital  stock,  etc.) ;  State  v.  Board  of  Com'rs 
of  Clinton  County  (Ind.),  8  R.  R.  R.  938,  31  Am.  &  Eng.  R.  Cas., 
N.  S.,  938  (right  of  taxpayer  to  maintain  action  to  prevent  aid,  etc.); 
Atkins  V.  Shreveport  &  R.  R.  Ry.  Co.  (La.),  1  R.  R.  R.  651,  24  Am. 
&  Eng.  R.  Cas.,  N.  S.,  651  (stipulation  requiring  railroad  to  operate 
towboats  as  consideration  for  grant,  etc.) ;  Board  of  Com'rs  of  Stanly 
Co.  V.  Coler  (C.  C.  A.),  2  R.  R.  R.  496,  25  Am.  &  Eng.  R.  Cas.,  N.  S., 
496  (power  of  counties  to  aid  railroads,  under  Code  of  North  Caro- 
lina of  1883,  sec.  1996,  etc.);  Carpenter  v.  Greene  County  (Ala.), 
23  Am.  &  Eng.  R.  Cas.,  N.  S.,  191  (validity  of  railroad  aid  bonds, 
etc.);  Vicksburg,  S.  &  P.  R.  Co.  v.  Scott  (La.),  17  Am.  &  Eng.  R. 
Cas.,  N.  S.,  745  (estoppel  to  deny  legality  of  railroad  aid  tax,  etc.) ; 
Bras  y.  McConnell  (Iowa),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  127 
(validity  of  special  election  to  vote  railroad  aid  tax,  etc.). 
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for  votinjf  a  tax  in  aid  of  a  railroad  enterprise,  especially  after  the 
tax  has  been  earned  by  the  completion  of  the  proposed  railroad. 

Same — Action  by  Taxpayers. — The  action  of  taxpayers  to  contest 
an  election  held  for  voting?  a  tax  in  aid  of  a  railroad  enterprise  is 
prescribed  by  three  months. 

Railroads — Public  Aid — Proceeds  of  Tax — Assignment  by  Railroad. 
— The  assignment  by  the  railroad  company  to  private  individuals  of 
the  right  to  the  avails  of  such  a  tax  will  not  operate  an  abandonment 
of  the  tax,  where  the  right  to  assign  the  tax  has  been  unconditionally 
granted  to  the  railroad.  A  private  individual  may  be  the  bene- 
ficiary of  such  a  tax  as  well  as  a  corporation,  where  he  becomes  so 
by  assignment;  and  it  is  no  concern  of  the  town,  or  of  the  taxpayers, 
whether  such  assignment  has  been  with  or  without  consideration. 

Towns — Tax  in  Aid  of  Railroad — Construction. — A  tax  .voted  in  the 
following  terms,  to  quote  the  language  of  the  ballot  used  at  the 
election: .  "For  a  special  tax  of  five  mills  on  the  dollar  of  all  assessed 
property  within  the  corporation  limits  of  the  town  of  Ruston  for 
ten  years,  in  aid,"  etc. — could  not  possibly  mean  anything  else  than 
that  the  town  should  each  year  for  10  consecutive  years  levy  and 
collect,  and  pay  over  to  the  beneficiary,  a  tax  of  five  mills  on  the 
assessment  of  the  town  for  each  of  the  10  years;  and  especially  will 
that  construction  be  enforced  where  it  was  the  one  adopted  by  the 
authorities  of  the  town  and  acted  on  for  the  four  consecutive  years 
following  the  election,  without  demur  from  any  quarter.  In  such  a 
case  there  is  no  room  for  the  contention  that  what  was  voted  was 
not  a  tax  at  such  a  rate  on  the  assessment  of  the  town  for  each  of 
the  consecutive  years,  but  an  amount  of  money  equal  to  the  avails 
of  the  tax  for  the  first  year  multiplied  by  10,  or  that  the  tax  was 
intended  to  be  imposed  only  on  the  property  which  was  in  the  town 
at  the  date  of  the  election, -and  at  its  then  valuation,  and  not  on  the 
same  property  at  its  increased  valuation  from  year  to  year,  or  on 
any  property  brought  into  the  town,  or  there  coming  into  exist- 
ence, subsequent  to  the  election. 

Same. — Whatever  representations  may  have  been  made  by  way  of 
electioneering  arguments  for  inducing  the  voting  of  the  tax  cannot 
be  invoked  for  placing  upon  the  tax  a  different  interpretation  from 
that  expressed  in  the  ballot  and  other  proceedings  by  which  it  was 
voted. 

(Syllabus  by  the  Court.) 

Appeal  from  Fourth  District  Court,  Parish  of  Lincoln;  Rob- 
ert Brooks  Dawkins,  Judge. 

Action  by  the  Arkansas  Southern  Railroad  Company  and 
others  against  J.  H.  Wilson,  tax  collector,  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.     Affirmed. 

James  Samuel  Atkinson  and  John  B,  Holstead,  for  appellants. 
Andrew  Augustus  Gunby,  for  appellees. 

Provosty,  J.  The  taxpayers  of  the  parish  of  Lincoln  and  of 
the  town  of  Ruston  voted  a  five-mill  tax  for  10  years  in  aid  of 
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the  construction  of  a  railroad  from  Eldorado,  Ark.,  to  and 
through  Ruston.  One  of  the  .taxpayers  of  the  town  enjoined 
the  town  tax  on  the  ground  that  with  another  similar  tax  pre* 
viously  voted  it  exceeded  the  allowed  limit  of  taxation.  The 
complaint  was  held  not  to  be  well  founded,  and  the  tax  was  sus- 
tained. Railroad  Co.  z/.  Tax  Col.,  108  La.  442,  32  South.  404. 
Apart  from  this,  not  a  sign  of  objection  was  made  by  any  one 
to  the  levy  and  collection  of  the  tax,  and  it  was  levied  and  col- 
lected both  by  the  parish  and  the  town  in  the  years  1901,  1902, 
1903,  and  1904.  Said  levies  and  collections  were  based  on  the  as- 
.  sessments  of  those  years.  In  1905,  however,  both  the  parish  and 
the  town  refused  to  levy  the  tax,  and  mandamus  suits  were  brought 
against  them  to  compel  them  to  do  so.  The  suit  against  the 
parish  was  recently  decided  by  this  court  favorably  to  plaintiff 
(State  ex  rel,  v.  Knowles  et  aL,  41  South.  439),  and  the  man- 
damus made  peremptory.  The  instant  suit  is  that  against  the 
town,  and  we  have  reached  in  it  the  same  conclusion  as  in  that 
against  the  parish.  • 

The  original  beneficiary  of  the  tax  was  the  Alexandria,  Junc- 
tion City  &  Shreveport  Railroad  Company,  but  with  express 
grant  of  the  right  of  assignment ;  and  it  assigned  the  tax  to  the 
Arkansas  Southern  Railroad  Company,  and  Sie  latter  company, 
in  payment  of  a  debt  of  $80,000,  has,  in  turn,  assigned  it  to  the 
present  relators,  10  in  number,  who  are  private  individuals,  and 
nonresidents.  We  may  mention,  in  passing,  that  the  railroad 
was  completed  and  the  tax  earned  by  the  Arkansas  Southern 
Railroad  Company  to  the  perfect  satisfaction  of  everybody,  and 
that  the  coming  of  the  railroad  has  admittedly  proved  of  in- 
calculable benefit  to  the  parish  and  town. 

The  first  defense  is  that  the  petition  is  not  sworn  to  as  re- 
quired by  law;  the  affidavit  having  been  made  by  the  attorney, 
who  would  have  had  authority  in  the  premises  only  if  his  client 
had  been  absent,  and  the  relator,  the  Arkansas  Southern  Rail- 
road Company,  could  not  be  absent,  since  it  is  a  corporation 
having  its  domicile  in  Ruston,  where  the  suit  has  been  brought. 
The  reply  is  that  the  said  company  is  merely  a  nominal  party 
to  the  suit.  The  real  parties  in  interest  are  the  assignees,  who, 
being  nonresidents,  could  be  represented  by  their  attorney  in 
the  making  of  the  affidavit. 

The  next  defense  is  that  the  petition  shows  no  cause  of  action, 
because  "it  does  not  show  specifically  that  all' the  requirements 
of  the  law  were  complied  with  in  the  imposition  of  the  tax." 

The  petition  appears  to  us  to  be  amply  full  and  sufficient.  The 
part  relating  to  the  voting  and  levying  of  the  tax  is  as  follows : 

"Represent  that  the  town  of  Ruston,  a  municipal  corporation, 
situated  in  said  parish  and  state,  held  a  special  election  on  the 
2Sth  day  of  April,  1899,  to  take  the  sense  of  the  property  tax- 
payers of  said  town  as  to  thd  levy  and  collection  of  a  five-mill 
tax  per  annum  for  10  years  on  all  the  taxable  property  of  said 
.  town,  in  aid  of  the  Alexandria,  Junction  City  &  Shreveport  Rail- 
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road  Company,  in  consideration  and  on  the  condition  of  said 
company's  constructing  a  railroad  from  Eldorado,  Ark.,  to  and 
through  the  town  of  Ruston. 

"Aver  that  said  election  was  held  pursuant  to  law,  after  a 
petition  signed  by  more  than  a  majority  of  the  taxpayers  of  said 
town  had  been  presented  to  the  town  council  asking  that  such 
an  election  be  held,  and  the  adoption  of  a  legal  ordinance  order- 
ing  said  election,  which  was  advertised  and  held  in  all  respects 
according  to  law.  Aver  that  said  election  resulted  in  favor  of 
said  five-mill  tax  for  the  term  of  10  years  by  an  overwhelming 
majority  in  number  and  amount;  there  being  only  three  votes 
recorded  against  said  tax. 

"Aver  that  the  result  of  said  special  election  was  duly  can- 
vassed by  the  mayor  and  the  town  council  of  Ruston  on  the  10th 
day  of  May,  1899,  and  the  result  declared  and  promulgated  to 
be  in  favor  of  said  five-mill  tax  for  the  term  of  10  years ;  and 
the  said  tax  levied  and  ordered  to  be  collected  by  Ordinance 
98,  adopted  by  said  town  council  of  said  date,  designating  that 
the  assessment  and  collection  of  said  tax  should  begin  as  soon 
as  said  railroad  should  be  completed  to  the  town  of  Ruston. 

"Aver  that  the  Alexandria,  Junction  City  &  Shreveport  Rail- 
road Company  transferred  and  assigned  said  special  tax  to  the 
Arkansas  Southern  Railroad  Company,  which  constructed  and 
completed  said  railroad  to  the  town  of  Ruston  in  December, 
1899,  and  faithfully  and  entirely  discharged  all  its  duties  and 
obligations  under  the  contract  with  the  town  of  Ruston." 

This  petition  gives  all  the  particulars  required  for  serving  as 
a  basis  for  a  mandamus,  and  that  is  sufficient.  Every  detail  of 
the  proceedings  by  which  the  election  was  held  need  not  be 
stated. 

The  next  defense  is  an  attack  upon  the  regularity  of  the  pro- 
ceedings by  which  the  tax  was  voted  and  levied.  The  grounds 
are,  first,  that  the  petition  of  the  taxpayer  asking  that  an  election 
be  held  to  vote  the  tax  was  not  signed  by  the  requisite  number 
of  taxpayers ;  second,  that  throughout  the  proceedings  by  which 
the  tax  was  voted  and  levied  the  rate  of  the  tax  was  mentioned, 
instead  of  the  amount  of  money  to  be  realized  from  it,  althoug^h 
the  law  under  which  the  proceedings  were  had  (Act  No.  35,  p. 
44,  of  1886,  and  Act  No.  153,  p.  191,  of  1894)  requiring  that  the 
amount  of  money  to  be  realized  by  the  tax  be  mentioned,  and  not 
the  rate  of  the  tax. 

It  suffices  to  say  on  this  head  that  the  town  cannot,  for  the 
purpose  of  getting  out  of  its  contract  with  the  builders  of  the  rail- 
road, impugn  the  election  held  and  proceedings  carried  on  by 
itself  and  for  which  it  is  itself  responsible;  and  that,  moreover, 
both  on  its  part  and  on  the  part  of  the  intervening  taxpayers  the 
attempted  repudiation  of  the  tax,  after  the  railroad  has  been 
constructed  and  the  benefits  of  it  reaped,  comes  entirely  too  late; 
and,  finally,  that  the  action  to  contest  an  election  such  as  the  one 
in  question  must  be  brought  within  three  months  after  the  pro- 
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mulgation  of  the  result  of  the  election,  and  it  is  now  more  than 
three  years  since  the  result  of  the  said  election  was  promulgated. 
Guillory  v.  Railroad  Co.,  104  La.  11,  28  South.  899. 

The  remaining  defenses  may  be  taken  up  together.  They  are, 
first  that  the  assignment  of  the  tax  by  the  Arkansas  Southern 
Railroad  Company  to  the  present  relators  was  without  consider- 
ation; second,  that  none  but  a  corporation  can  be  the  beneficiary 
of  such  a  tax,  and  that  consequently  the  assignment  of  the  tax 
to  the  relators,  who  are  mere  private  individuals,  has  operated,  an 
abandonment  of  it;  third,  that  what  was  voted  to  the  railroad 
was  not  a  tax  of  so  many  mills  to  be  levied  annually  for  so  many 
years,  but  a  sum  of  money  equal  to  the  avails  of  the  tax  for  the 
first  year  multiplied  by  10,  and  that  this  amount  was  $12,215.25, 
and  has  been  already  overpaid  by  the  tax  levied  and  collected 
and  paid  to  the  railroad  in  the  years  1901,  1902,  1903,  and  1904, 
amounting  to  $13,012.27 ;  fourth,  that,  at  all  events,  the  tax  was 
voted  only  on  the  property  which  was  in  the  town  at  the  date  of 
the  election,  and  on  the  then  valuation  of  said  property,  and  not 
on  said  property  at  its  increased  value,  and  surely  not  on  any 
property  that  has  come  into  the  town  since  then ;  fifth  and  last, 
the  interveners  make  a  separate  defense  in  these  words : 

"The  electioneering  agents  of  the  Arkansas  Southern  Railroad 
Company  in  general,  and  C.  C.  Henderson,  general  manager  of 
said  company  in  particular,  represented  to  the  tax-payers  of  Rus- 
ton  and  to  the  people  generally  prior  to  the  election  in  question 
that  to  vote  the  tax  would  not  cost  the  taxpayers  anything, 
that  the  enhanced  values  of  their  property  resulting  from  the 
road  would  more  than  pay  the  taxes  back,  and  that  the  bringing 
in  of  new  taxes  by  immigrants  to  the  town  would  minimize  the 
tax  to  almost  nothing." 

Proceeding  to  consider  these  contentions  in  regular  order,  we 
will  say,  first,  that  it  is  no  concern  of  the  town  and  interveners 
whether  the  assignment  by  the  railroad  to  the  relators  was  with 
or  without  consideration ;  second,  no  reason  is  suggested  and  we 
can  think  of  none  why  individuals  could  not  be  the  beneficiaries 
of  the  tax  by  assignment  where  the  right  of  assignment  has  been 
unconditionally  granted  to  the  railroad;  and,  we  may  add,  that 
the  railroad  having  fulfilled  its  contract,  and  thereby  earned  the 
tax,  it  is  no  concern  of  the  town  and  interveners  what  it  does 
with  it;  third  and  fourth,  that  the  taxpayers  voted,  to  use  the 
language  of  their  ballot,  "*for  a  special  tax  of  five  mills  on  the 
dollar  of  all  assessed  property  within  the  corporate  limits  of  the 
town  of  Ruston,  for  ten  years,  in  aid/'  etc.,  without  even  hinting 
at  the  restriction  now  contended  for,  and  that  the  language  of 
said  ballot  can  mean  nothing  else  than  that  the  tax  should  be 
levied  from  year  to  year  for  10  consecutive  years  on  the  assess- 
ments of  the  town  as  they  may  happen  to  be,  whether  increasing 
or  diminishing;  and,  we  can  add,  that  nobody  has  thought  differ- 
ently in  all  the  years  up  to  now,  and  that,  if  originally  there  could 
have  been  any  room  for  doubt  in  the  matter,  same  has  been 
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effectually  removed  by  a  unanimous  cotemporaneous  interpreta- 
tion now  acted  on  for  several  years ;  fifth  and  last,  it  is  worse 
than  idle  to  be  at  this  late  date  recalling  the  pre-election  talk  of 
the  "electioneering  agents"  of  the  railroad.  What  has  to  be  con- 
sidered is  the  will  of  the  taxpayers  as  expressed  in  their  ballot, 
and  not  anybody's  electioneering  arguments. 
Judgments  affirmed. 


Mansi^ield  Mut.  Ins.  Co.  et  aL  v.  Cleveland,  C,  C.  &  St.  L.  R. 

Co. 

(Supreme  Court  of  Ohio,  March  6,  1906.) 
[77   N.   E.    Rep.   269.] 

Landlord  and  Tenant — Lease — Exoneration  from  Liability  for 
Damages  by  Fire* — Validity. — A  stipulation  in  a  lease  made  by  a 
railroad  company  that  the  lessee  is  to  exonerate  it  from  all  liability 
for  dama^ires  by  fire  to  any  property  or  structure  on  the  demised 
premises,  which,  in  the  operation  of  the  railroad,  may  be  accidentally 
or  negligently  communicated  to  it,  is  not  void  as  against  public 
policy. 

Same — ^Construction  of  Lease. — Such  lessee  and  his  insurers  cannot 
recover  from  the  railroad  company  the  amount  of  the  loss  by  fire  to 
a  building  and  its  contents  owned  by  the  lessee,  and  located  partly 
on  such  premises,  when,  in  the  operation  of  the  railroad,  the  fire  was 
communicated  to  that  part  of  the  building  on  the  demised  premises. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Richland  County. 

Action  by  the  Mansfield  Mutual  Insurance  Company  and  others 
against  the  Cleveland,  Cincinnati,  Chicago,  &  St  Louis  Railroad 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

A  building  belonging  to  the  Shelby  Stove  Company  and  located 
partly  on  the  right  of  way  of  the  defendant,  was  partially  de- 
stroyed by  fire.  It  was  insured  for  $5,000,  $1,000  in  each  of  the 
five  insurance  companies,  plaintiffs  in  error.  The  insurance 
companies  paid  part  of  the  loss,  and  each  in  the  amount  paid 
was  subrogated  to  the  right  of  the  'insured,  and  they  and  the 
insured  jointly  sued  the  defendant  to  recover  the  whole  amount 
of  the  loss.  The  building  was  an  entirety,  and  it  is  averred  that 
the  fire  was  caused  by  sparks  from  a  locomotive  and  started  in 
that  part  of  the  building  on  the  right  of  way.  The  defendant 
answered  that  the  building  was  on  land  that  was  part  of  its  right 

*For  the  authoriities  in  this  series  on  the  question  whether  a  rail- 
road company  may  stipulate  against  liability  for  its  negligence  m 
setting  fires  through  the  operation  of  locomotives,  see  foot-note 
appended  to  Blitch  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  17  R-  R-  ^• 
362,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  362. 
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of  way,  and  that  the  stove  company  was  in  possession  under  a 
lease  that  contained  the  following  stipulation :  "With  full  knowl- 
edg^e  of  the  difficulty  of  preventing  the  emission  of  sparks  and 
fire  from  engines  and  trains  it  is  expressly  stipulated,  agreed  and 
understood  that  as  a  part  of  the  consideration  for  the  execution 
of  this  agreement  the  licensee  is  to  assume  all  risks  of  fires  and 
the  danger  thereof  to  any  property  or  structure  on  the  demised 
premises  and  to  save  harmless  the  licensor  from  all  liability  for 
damage  by  fire  to  any  su-ch  property  or  structure  which  in  the 
operation  of  licensor's  road  may  accidently  or  negligently  be 
communicated  to  any  such  property  or  structure,  anything  in  any 
law  of  the  state  of  Ohio  to  the  contrary  notwithstanding."  The 
plaintiffs  replied  that  only  about  12  feet  in  width  of  the  building 
was  on  the  leased  land  and  averred  that  three-fourths  of  the  loss 
was  in  that  part  of  the  building  not  on  defendant's  land.  A  jury 
was  waived  and  the  case  tried  to  the  judge,  who  found  for  the 
defendant,  and  on  error  the  judgment  was  affirmed  by  the  circuit 
court. 

Laser,  Huston  &  Marquis,  for  plaintiffs  in  error. 
Cummings,  McBride  &  Wolfe,  for  defendant  in  error. 

Summers,  J.  (after  stating  the  facts).  It  is  well  settled  in 
this  state  that  a  common  carrier  may  not,  by  contract,  exempt 
itself  from  its  common-law  liability  for  its  own  negligence;  but 
this  rule  applies  only  to  its  duties  as  a  common  carrier,  and  a 
stipulation  in  a  lease  like  that  in  the  present  case,  exempting  it 
from  liability  for  loss  by  fire  occasioned  by  its  negligence,  is  not 
against  public  policy.  This  has  been  held  in  the  following  very 
carefully  considered  cases:  Griswold  v.  Illinois  Central  Ry. 
Co.,  90  Iowa,  265,  57  N.  W.  843,  24  L.  R.  A.  647;  Stephens  v. 
Southern  Pacific  R.  R.  Co.,  109  Cal.  86,  41  Pac.  783,  29  L.  R.  A. 
751,  50  Am.  St.  Rep.  17;  Greenwich  Insurance  Co.  v,  L.  &  N. 
R.  R.  Co.,  112  Ky.  598,  66  S.  W.  411,  67  S.  W.  16,  56  L.  R.  A. 
477,  99  Am.  St.  Rep.  313;  Hartford  Fire  Ins.  Co.  v.  Chicago, 
M.  &  St.  P,  Ry.  Co.,  175  U.  S.  91,  20  Sup.  Ct.  33,  44  L.  Ed. 
84;  Richmond  v.  New  York,  N.  H,  &  H.  R.  R.  Co.  (R.  I.)  58 
Atl.  767. 

Section  3365-5,  Rev.  St.  1906,  is  as  follows :  "Every  railroad 
company  operating  a  railroad  or  any  portion  of  a  railroad  wholly 
or  partially  within  the  state  of  Ohio,  shall  be  liable  for  all  loss 
or  damage  by  fire  originating  upon  the  land  belonging  to  such 
railroad  company  caused  by  operating  such  railroad.  Such  rail' 
road  company  shall  be  further  liable  for  all  loss  or  damage  by 
fires  originating  on  lands  adjacent  to  such  railroad  company's 
land  caused  in  whole  or  in  part  by  sparks  from  an  engine  passing 
over  the  line  of  such  railroad,  to  be  recovered  before  any  court 
of  competent  jurisdiction  within  the  county  in  which  the  lands 
on  which  such  loss  or  damage  occur  are  situated,  and  the  ex- 
istence of  such  fires  upon  such  railroad  company's  lands  shall  be 
prima  facie  evidence  that  such  fire  was  caused  by  operating  such 
railroads." 
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Section  3365-6  is  as  follows :  "That  in  all  actions  against  any 
person  or  incorporated  company  for  the  recovery  of  damages  on 
account  of  any  injury  to  any  property,  whether  real  or  personal, 
occasioned  by  fire  communicated  by  any  locomotive  engine,  while 
upon  or  passing  along  any  railroad  in  this  state,  the  fact  that 
such  fire  was  so  communicated,  shall  be  taken  as  prima  facie 
evidence  to  charge  with  negligence  the  corjporation,  or  person 
or  persons  who  shall,  at  the  time  of  such  injury  by  fire,  be  in 
the  use  and  occupation  of  such  railroad,  either  as  owners,  lessees, 
or  mortgagees,  and  also  those  who  shall  at  such  time  have  the 
care  and  management  of  such  engine ;  and  it  shall  not,  in  any  case, 
be  considered  as  negligence  on  the  part  of  the  owner  or  occupant 
of  the  property  injured,  that  he  has  used  the  same  in  the  manner, 
or  permitted  the  same  to  be  used  or  remained,  had  no  railroad 
passed  through  or  near  the  property  so  injured,  except  in  cases 
of  injury  to  personal  property,  which  shall  be  at  the  time  upon 
the  property  occupied  by  such  railroad." 

These  sections  are  sections  1  and  2  of  an  act  entitled  "An  act 
to  make  a  railroad  company  liable  for  loss  or  damage  by  fires 
in  certain  cases  and  prescribing  rules  of  evidence  in  certain 
cases,"  passed  April  26,  1894  (91  Ohio  Laws,  p.  187).  This  act 
has  not  been  before  us  for  interpretation,  but  similar  legisla- 
tion has  existed  in  a  number  of  states  for  many  years.  The  oc- 
casion for  it,  and  the  history  of  it,  is  very  fully  set  forth  in  the 
learned  opinion  of  Mr.  Justice  Gray  in  St.  Louis  &  San  Francisco 
Rv.  Co.  V.  Mathews,  165  U.  S.  1,  17  Sup.  Ct.  243,  41  L.  Ed. 
611.  At  common  law  a  man  was  liable  for  an  injury  caused  by 
a  fire  started  upon  his  own  premises  by  himelf  or  his  servants  or 
guests,  unless  its  spreading  to  a  neighbor's  property  was  caused 
by  a  violent  tempest  or  other  inevitable  accident  which  he  could 
not  have  foreseen.  In  the  earlier  cases  in  England  it  was  ac- 
cordingly held  that  a  railway  company  was  liable  for  property 
destroyed  by  fire  kindled  by  sparks  from  its  engines  indepenckntly 
of  negligence.  But  later  it  was  settled  in  Vaughan  v.  Taff  Vale 
Ry.  Co.,  5  Hurl  &  Nor.  679,  that  the  use  of  the  engine  having 
been  authorized  by  an  act  of  Parliament,  the  railroad  company 
was  not  liable  for  such  loss,  unless  it  was  occasioned  by  its  negli- 
gence. In  this  country,  in  the  absence  of  a  statute,  the  decisions 
generally  are  to  the  same  effect.  But  as  early  as  1837,  Massa^ 
chusetts  provided  by  statute  that  a  railroad  company  should  be 
liable  for  such  losses,  "unless  the  said  corporation  shall  show  that 
they  have  used  all  due  caution  and  diligence,  and  employed 
suitable  expedients  to  prevent  such  injury."  In  the  course  of 
his  opinion,  Mr.  Justice  Gray  says :  "In  Connecticut,  before  any 
legislation  towards  holding  railroad  corporations  liable  for  prop- 
erty burned  by  sparks  from  their  locomotive  engines,  they  were 
held  not  to  be  so  liable,  if  their  use  of  such  engines  was  with 
due  care  and  skill,  and  in  conformity  with  their  charters.  Bur- 
roughs V.  Housatonic  R.  R.  Co.,  15  Conn.  124,  38  Am.  Dec.  64. 
The  subsequent  legislation  upon  the  subject  and  the  reasons  for 
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it  as  stated  by  the  Supreme  Court  of  the  state  were  as  follows* 
Experience  demonstrated  that  in  all  cases  >oi  fire  set  by  the 
operation  of  railroads  it  was  extremely  difficult,  and  in  some 
cases  impossible,  to  prove  negligence  even  when  it  existed.  This 
led  to  the  passage  in  1840,  and  to  the  re-enactment  in  1875,  of 
a  statute  providing  that,  in  all  actions  for  an  injury  occasioned  by 
fire  communicated  by  any  railway  locomotive  engine  in  the  state, 
proof  that  such  fire  was  so  communicated  should  be  prima  facie 
evidence  of  negligence.  St.  Conn.  1840,  c.  26;  Gen.  St.  Conn. 
1875,  tit.  19,  c.  11,  §  29.  Even  then,  the  difficulty  was  but 
partially  removed,  for  in  most  cases  the  defendant  could  easily 
prodijce  evidence  of  due  care,  and  the  plaintiff  would  be  ill- 
prepared  to  meet  it.  Therefore,  in  1881,  the  Legislature  took 
the  broad,  equitable  ground  that  upon  proof  of  the  fact  that 
the  locomotive  engine  communicated  fire  to  and  destroyed  prop- 
erty the  company  should  be  liable,  independently  of  the  question 
of  negligence;  and  accordingly  enacted  another  statute,  in  the 
words  of  the  Massachusetts  statute  of  1840,  before  mentioned, 
imposing  an  absolute  liability,  qualified  only  by  the  insertion  of 
the  words,  'without  contributory  negligence  on  the  part  of  the 
person  or  corporation  entitled  to  the  care  and  possession  of 
the  property  injured.' " 

We  are  not  called  upon  in  the  present  case  to  interpret  these 
sections  of  the  statute,  and  what  has  been  set  out  respecting  the 
probable  purpose  of  such  legislation  has  been  done  in  order  that 
it  may  be  seen  that  a  stipulation  such  as  was  contained  in  the 
lease  under  consideration  does  not  contravene  the  public  policy 
of  the  state  as  evinced  by  this  legislation.  It  was  not  necessary 
that  the  stove  company  in  this  matter  should  deal  with  the  rail- 
road company  by  locating  its  building  upon  the  railroad  com- 
pany's property.  The  transaction  on  its  part  with  the  railroad 
company  was  a  matter  of  choice.  The  railroad  company,  had 
it  owned  the  building,  might  have  protected  itself  from  loss  by 
insurance,  and  no  good  reason  is  apparent  why  it  might  not  ex- 
onerate itself  from  liability  when  it  licensed  the  stove  company 
to  erect  a  building  on  the  premises.  In  Griswold  v,  Illinois  Cen- 
tral Ry.  Co.,  supra,  it  is  expressly  held  that  a  similar  stipulation 
does  not  contravene  the  statutes  of  Iowa  making  a  common  car- 
rier liable  for  loss  by  fire. 

It  is  clear,  also,  that  the  insurance  company,  by  the  articles 
of  subrogation,  could  not  take  greater  rights  than  those  of  the  as- 
sured (St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Commercial  Union  Ins. 
Co.,  139  U.  S.  223,  11  Sup.  Ct.  554,  35  L.  Ed.  154),  so  that  the 
only  question  remaining  is  the  interpretation  of  this  stipulation 
of  the  lease.  The  contention  of  counsel  for  plaintiffs  is  that  in- 
asmuch as  the  exemption  is  not  of  the  entire  building  but  only 
of  any  property  or  structure  on  the  demised  premises  it  should  be 
interpreted  to  exempt  only  so  much  of  the  building  and  contents 
as  is  on  the  right  of  way,  and  they  put  this  case :  Suppose  there 
had  been  two  buildings,  one  on  the  right  of  way  and  the  other 
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on  the  stove  company's  land,  so  close  that  the  destruction  of  the 
one  on  the  right  of  way  by  fire  would  almost  inevitably  involve 
the  other;  would  the  court  then  say  that  that  stipulation  in  the 
lease  exonerated  the  defendant  from  liability  for  the  loss  by  fire 
of  the  building  on  the  stove  company's  land,  resulting  from  the 
burning,  occasioned  by  the  defendant's  negligence,  of  the  build- 
ing on  its  right  of  way?  They  say,  certainly  not,  and  their  con- 
clusion may  be  correct.  We  find  it  sustained  by  Railroad  Co.  v. 
Blaker,  68  Kan.  244,  75  Pac.  71,  64  L.  R.  A.  81.  It  might  be 
sufiicient  answer  to  say  that  the  supposed  case  is  not  this  case 
and  that,  under  the  circumstances  stated,  it  is  probable  the  ex- 
emption would  have  been  from  any  loss  by  fire  of  the  structure 
and  property  on  the  right  of  way  and  by  fire  communicated  from 
such  fire. 

The  interpretation  contended  for  is  too  narrow  and  is  un- 
reasonable. The  lease  undoubtedly  is  on  a  form  prepared  for 
cases  in  which  it  was  contemplated  the  insured  structure  would 
be  entirely  on  the  leased  premises.  The  building  was  an  entiret}'. 
The  setting  fire  to  that  part  of  it  on  the  right  of  way  was  the 
proximate  cause  of  the  entire  loss.  When  that  part  of  it  was  set 
on  fire  the  probable  consequence  was  that  the  entire  structure 
would  be  a  loss  and  to  admit  that  the  parties  contemplated  that 
the  lessee  might  make  the  lessor  liable  for  a  big  loss  by  erecting 
a  building  on  the  adjacent  lands  with  a  comer  of  it  on  the  right 
of  way,  when  the  lessor  stipulated  for  an  exemption,  would  be 
to  convict  the  defendant  of  the  wisdom  of  an  ostrich  which 
imagines  its  whole  body  is  hid  when  it  sticks  its  head  in  the  sand. 

Judgment  affirmed. 

Shauck,  C.  J.,  and  Price,  Crew^  Spear,  and  Davis,  JJ., 
concur. 
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Ry.  Co.  et  al, 

(Supreme  Court  of  Minnesota,  June  29,  1906.) 
[108  N.  W.   Rep.  261.] 

Railroads — Highway    Crossing — Construction   and   Maintenance. "^ — 

The  state  may,  in  the  exercise  of  its  police  power,  impose  upon  rail- 
road companies  whose  lines  intersect  public  highways  laid  out  after 
the  construction  of  the  railroad  the  uncompensated  duty  of  construct- 
injjT  and  maintaininf?  at  such  crossinpfs  all  such  safety  devices  as  are 
reasonably  necessary  for  the  protection  of  the  traveling  public. 

Constitutional  Law— Due  Process  of  Law.* — Such  a  requirement, 
being  referable  to  the  police  power,  is  not  a  taking  of  private  prop- 
erty for  public  use  in  violation  of  the  Constitution. 

Railroads — Crossing — Safety  Devices. — A  bridge  over  the  railroad 
tracks,  when  necessary  to  make  the  crossing  safe  for  public  use,  is  a 
"safety  device,"  within  the  meaning  of  that  expression. 

Same — Franchises. — Statutes  granting  franchises  to  corporations, 
involving  rights 'of  the  public,  are  to  be  construed  liberally  in  favor 
of  the  public  and  strictly  against  the  corporation. 

Same — Crossings.t — The  charter  of  the  Minnesota  &  Pacific  Rail- 
way Company,  of  which  defendants  are  successors  in  interest,  and 
subject  to  all  its  liabilities,  contained  the  following  provision: 

"The  said  company  shall  have  the  right  and  authority  to  construct 
their  said  railroad  and  branches  upon  and  along,  across,  under  or 
over,  any  public  or  private  highway,  road,  street,  plank  road,  or  rail- 
road, if  the  same  shall  be  necessary;  but  the  said  company  shall  put 
such  hijrhway,  road,  street,  plank  road,  or  railroad,  in  such  condition 
and  state  of  repair  as  not  to  impair  or  interfere  with  its  free  and 
proper  use." 

Held,  that  this  provision  applies  to  streets  and  highways  laid  out 
over  the  railroad  after  its  construction. 

Same — New  Streets  and  Highways.! — A  railroad  company  receives 
its  charter  and  franchise  subject  to  the  implied  right  of  the  state  to 
establish  and  open  such  streets  and  highways  over  and  across  its 
right  of  way  as  public  convenience  and  necessity  may  from  time  to 
time  require.  That  right  on  the  part  of  the  state  attaches  by  im- 
plication of  law  to  the  franchise  of  the  railroad  company,  and  imposes 
upon  it  an  obligation  to  construct  and  hiaintain  at  its  own  expense, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  police 
powers  of  a  state  over  railroad  companies,  see  foot-notes  appended 
to  Chicago,  etc.,  Ry.  Co.  v.  People  (U.  S.),  19  R.  R.  R.  657,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  657. 

fFor  the  authorities  in  this  series  on  the  power  to  require  railroads 
to  construct  anfl  maintain  crossings  over  streets  and  highways  laid 
out  after  the  construction  of  the  railroads,  see  foot-notes  appended 
to  St.  Louis  S.  W.  Ry.  Co.  v.  Royall  (Ark.),  16  R.  R.  R.  309,  39  Am. 
&  Enjr.  R.  Cas.,  N.  S.,  309.  See  also.  Western  Ry.  of  Alabama  f. 
Cleghorn  (Ala.),  17  R.  R.  R.  216,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  216. 
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suitable  crossinpfs  at  new  streets  and  highways  to  the  same  extent  as 
required  by  the  rules  of  the  common  law  at  streets  and  highways  in 
existence  when  the  ra^Jroad  was  constructed. 

Municipal  Corporations — Contracts. — A  contract  by  a  city,  by  which 
the  police  power  is  attempted  to  be  forever  abdicated,  is  ultra  vires 
and  void. 

•  Same — Police  Power. — Neither  the  state  nor  a  municipal  subdivision 
thereof,  to  which  that  power  is  delegated,  can  by  affirmative  action 
or  by  inaction  permanently  divest  itself  of  the  authority  and  power 
to  exercise  it. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Hennepin  County;  Andrew  Holt, 
Judge. 

Application  by  the  state,  on  the  relation  of  the  city  of  Minne- 
apolis, for  writ  of  mandamus  against  the  St.  Paul,  Minneapolis 
&  Manitoba  Railway  Company  and  others.  Judgment  for  de- 
fendants, and  relator  appeals.    Reversed,  and  new  trial  granted. 

Frank  Healy,  for  appellant. 

Rome  G.  Brown  and  Charles  S.  Albert,  for  respondents. 

Brown,  J.  Proceedings  in  mandamus  to  compel  defendants 
to  erect  and  maintain  a  bridge  over  their  right  of  way  and  rail- 
road tracks  as  the  same  extend  across  University  avenue  in  the 
city  of  Minneapolis.  The  facts,  briefly  stated,  are  as  follows: 
The  Minnesota  &  Pacific  Railroad  Company  was  incorporated 
by  chapter  1,  p.  3,  Laws  Minn.  Terr.  Ex.  Sess.  1857;  and  de- 
fendants, St.  Paul,  Minneapolis  &  Manitoba  Railroad  Company 
and  the  Great  Northern  Railroad  Company,  are  successors  in 
interest,  entitled  to  all  its  rights  and  subject  to  all  its  obligations 
and  liabilities,  in  so  far  as  involved  in  this  proceeding.  The  line 
of  railroad  was  constructed  through  the  city  of  Minneapolis 
many  years  ago  upon  a  right  of  way  acquired  by  purchase,  of 
which  defendants  are  now  the  owners.  Long  after  the  construc- 
tion of  the  railroad,  in  the  year  1892,  the  council  of  the  city  of 
Minneapolis,  pursuant  to  the  provisions  of  its  charter  conferring 
authority  to  that  end,  duly  laid  out  and  opened  the  street  in 
question  over  and  across  the  railroad  right  of  way,  and  it  has 
since  that  time  been  used  as  one  of  the  public  thoroughfares  of 
the  city.  At  the  time  the  street  was  opened,  the  city,  at  its  own 
cost  and  expense,  erected  a  bridge  over  the  railroad  tracks,  and 
thereafter  maintained  the  same  until  the  year  1903,  when  it 
was  partly  burned  and  practically  destroyed;  since  which  time 
there  has  been  no  passage  over  the  tracks  at  this  point.  Sub- 
sequent to  the  destruction  of  the  bridge  the  city  council,  by  res- 
olution duly  adopted,  ordered  and  directed  defendants  to  con- 
struct a  good  and  suitable  bridge  over  their  tracks  at  the  inter- 
section of  this  new  street,  at  their  own  cost  and  expense.  Plans 
and  specifications  were  prepared  by  the  city  engineer  under  the 
direction  of  the  council.    Defendants  refused  to  comply  with  the 
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order,  and  thereafter  these  proceedings  were  commenced  to  com- 
pel a  compliance  therewith.  The  matter  came  on  for  hearing 
before  the  court  below,  and  was  submitted  for  its  determination 
upon  a  stipulation  of  facts,  from  which  it  appears,  among  other 
things,  that  the  erection  of  the  bridge  is  necessary  to  render  the 
street  crossing  safe  for  public  travel.  This  must  be  taken,  for 
present  purposes,  as  conclusive  upon  the  question  of  the  pro- 
priety and  necessity  of  the  proposed  improvement.  Of  course, 
if  this  stipulation  was  entered  into  by  counsel  for  defendants  on 
the  theory  that  this  was  not  a  grade  crossing,  and  that  the  neces- 
sity for  the  bridge  arises  solely  from  the  fact  that  the  street  was 
laid  over  the  tracks,  he  is  not  bound  by  it,  and  the  question  of  ne- 
cessity will  be  open  on  a  new  trial.  The  court  below  held  that, 
inasmuch  as  the  street  was  laid  out  and  opened  subsequent  to 
the  construction  of  the  railroad,  the  burden  of  erecting  and  main- 
taining the  bridge  rested  upon  the  city,  and  not  upon  the  rail- 
road company.  Judgment  was  entered,  dismissing  the  proceed- 
ings, from  which  relator  appealed. 

The  case  is  an  important  one,  not  only  to  the  railway  companies 
of  the  state,  but  to  the  numerous  municipalities  thereof  as  well. 
In  a  word,  the  turning  point  of  the  controversy  is,  shall  the  rail- 
way companies,  or  interested  municipalities,  bear  the  burden 
and  expense  of  constructing  crossings  at  streets  and  highways 
intersected  by  railroads,  and  maintaining  them  in  a  safe  and  suit- 
able condition  for  public  use,  where  the  street  or  highway  ia 
laid  out  after  the  construction  of  the  railroad?  The  precise 
question  was  not  involved  in  any  previous  case  in  this  court, 
except  in  a  measure  in  State  ex  rel.  v.  District  Court,  42  Minn. 
247,  44  N.  W.  7,  7  L.  R.  A.  121,  which  will  be  referred  to  here- 
after; and  whatever  may  be  found  in  former  opinions  in  analo- 
gous cases  on  the  subject,  must  be  treated  as  mere  obiter  re- 
marks. Some  conflicting  views  are  apparent,  but  we  are  not 
required,  in  disposing  of  the  present  case,  to  reconcile  them.  The 
court  is  confronted  with  the  principal  question  for  the  first  time. 
We  have  been  assisted  by  exhaustive  arguments  by  able  counsel, 
have  considered  the  subject  thoroughly,  and  the  result  of  our  de- 
liberations is,  in  our  opinion,  fully  in  accord  with  the  legislative 
policy  of  this  state  respecting  the  matter  in  issue,  and  in  harmony 
with  the  law  and  policy  of  other  states.  Several  questions  are 
presented  by  the  record  which  will  be  considered  in  their  logical 
order. 

1.  It  is  contended  on  the  part  of  defendants  that  the  proceed- 
ings laying  out  and  establishing  the  street  in  question  did  not 
vest  in  the  city  the  right  to  open  the  same  on  a  grade  with  the 
railroad  track ;  that  a  proper  view  of  such  proceedings,  taken  as 
a  whole,  will  permit  of  no  conclusion  other  than  that  the  street 
was  laid  out  up  to  the  right  of  way  and  then  over  the  same  by 
means  of  a  bridge,  which  was  erected  by  and  at  the  expense  of 
the  city.  A  strict  construction  of  the  proceedings  might  sustain 
this  contention;  but  we  are  of  opinion  that  fairly  construed,  a 


740       Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S 

state  ex  rel.  Mianeapolia  v.  St.  Paul,  etc.,  Ry.  Co 

street  was  laid  out  across  the  right  of  way,  and  the  city  author- 
ities thereby  became  vested  with  power  to  open  the  same  at  grade, 
or  by  an  overhead  crossing,  as  propriety,  necessity,  ^nd  public 
safety  required.  It  is  unnecessary  to  go  further  into  this  phase 
of  the  case,  and  we  pass  to  other  more  vital  and  important  ques- 
tions. 

2.  We  come,  then,  to  the  question  whether  the  state,  in  the 
exercise  of  its  police  power,  may  require  railroad  companies  to 
construct,  at  their  own  cost  and  expense,  suitable  crossings  at 
street  and  highway  intersections,  in  cases  where  the  street  or 
highway  was  laid  out  subsequent  to  the  construction  of  the  rail- 
road ;  and  further,  if  that  power  be  vested  in  the  state,  whether 
the  Legislature  has,  by  any  statutory  enactment,  imposed  the 
obligation  upon  the  respondents,  or  whether  it  rests  upon  them  at 
common  law.  It  is  insisted  by  defendants  that  there  is  no  such 
obligation  at  common  law ;  that  the  state  has  no  power  to  cast 
the  burden  upon  the  railroads;  and  that  if  any  statute  exists 
which  may  be  so  construed,  it  is  in  violation  of  both  state  and 
federal  Constitutions,  in  that  it  denies  to  such  companies  the 
equal  protection  of  the  law,  and  operates  to  take  from  them  their 
private  property  for  public  use,  without  compensation  first  paid 
or  secured. 

3.  The  question  as  to  the  power  of  the  state,  as  respects  streets 
and  highways  existing  at  the  time  of  the  construction  of  a  rail- 
road and  over  which  it  passes,  to  require  the  latter  to  construct 
and  maintain  suitable  crossings,  by  bridges,  viaducts  or  other- 
wise, at  its  own  expense,  has  been  before  the  courts  in  numerous 
cases,  and  the  uniform  rule,  so  far  as  our  examination  of  the 
authorities  has  extended,  is  that  the  state  possesses  that  power. 
The  obligation  of  the  company  in  such  cases  arises  from  the  rule 
of  the  "Common  law  that,  where  a  new  highway  is  laid  out  across 
one  already  in  existence  and  use,  the  crossing  must  only  be  made 
with  as  little  injury  as  possible  to  the  old. way,  but  whatever 
structure  may  be  necessary  for  the  convenience  and  safety  of 
the  crossing  must  be  erected  and  maintained  by  the  person  or 
Corporation  constructing  and  using  the  new  way.  Northern  Cent. 
Ry.  Co.  V.  City  of  Baltimore,  46  Md.  445 ;  Dver  County  v.  Rail- 
way Company,  87  Tenn.  712,  11  S.  W.  943.  The  obligation 
exists  in  such  cases  independent  of  statute,  and,  as  observed,  the 
authorities  enforce  it  in  all  cases  where  the  streets  were  laid  out 
and  in  existence  before  the  advent  of  the  railroad,  and  it  extends 
to  grade  crossings,  bridges,  and  viaducts,  or  whatever  may  be 
essential  and  necessary  to  make  the  crossing  safe.  If  the  duty 
to  construct  and  maintain  the  bridge  in  question  rests  upon  the 
railroad  company,  either  by  force  of  the  provisions  of  its  charter, 
or  at  common  law,  it  is  clear  that  the  citv  mav  enforce  it.  Its 
specially  delegated  supervision  and  control  over  streets  and  high- 
ways, with  authority  to  lay  out  and  open  new  ones,  vest  in  it 
authority  to  enforce  all  appropriate  regulations  sanctwned  by  the 
police  power  of  the  state.    The  obligation  was  enforced  by  the 
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city  of  Minneapolis  in  the  case  of  State  v.  Railway  Co.,  39  Minn. 
219,  39  N.  W.  153,  without  special  statutory  authority,  the  obli- 
gation existing,  as  it  is  contended  it  does  in  the  case  at  bar,  by 
force  of  the  provisions  of  the  charter  of  the  railroad  company. 

4.  The  authorities  are  not  fully  agreed  upon  the  question 
whether  the  state  may,  in  the  exercise  of  the  police  power,  com- 
pel a  railroad  company,  without  compensation,  to  construct  and 
maintain  suitable  crossings  at  streets  extended  over  the  right  of 
way  subsequent  to  the  construction  of  the  railroad.  Our  exam- 
ination of  the  books,  however,  leads  to  the  conclusion  that,  the 
great  weight  of  authority  sustains  the  affirmative  of  that  proposi- 
tion. The  right  of  the  state  so  to  act  is  maintained  in  the  states 
of  Maine,  Connecticut,  Illinois,  New  York,  Tennessee,  Indiana, 
Texas,  Mississippi,  Ohio,  Nebraska,  New  Jersey,  Vermont,  Wis- 
consin, and  by  the  Supreme  Court  of  the  United  States.  It  in- 
volves an  exercise  of  the  police  power,  and  the  inquiry  is  whether 
such  a  requirement  is  a  proper  exercise  of  that  power.  It  is  im- 
necessary  to  enter  into  an  extended  discussion  to  show  the  ex- 
tent to  which  the  Legislature  may  go  in  the  exercise  of  this 
governmental  prerogative.  The  property,  rights,  and  liberty  of 
the  citizen  are  to  be  enjoyed  in  subordination  to  the  general 
public  welfare,  and  all  reasonable  regulations  for  the  preserva- 
tion and  promotion  thereof  are  uniformily  sustained  by  the  courts. 
"Rights  of  property,  like  all  other  social  and  conventional  rights. 
are  subject  to  such  reasonable  limitations  in  their  enjo\Tnent  as 
shall  prevent  them  from  beine:  injurious,  and  to  such  reasonable 
restraints  and  regulations,  established  by  law,  as  the  Legislature, 
under  the  governing  and  controlling  power  vested  in  them  by 
the  Constitution,  may  think  necessary  and  expedient."  Common- 
wealth V.  Alger.  7  Cush.  (Mass.)  53,  85;  Thorpe  v.  Rutland  & 
B.  R.  Ry.  Co.,  27  Va.  140,  62  Am.  Dec.  625 ;  New  Orleans  Gas 
Co.  7'.  Drainae-e  Commission,  197  U.  S.  453,  25  Sup.  Ct.  471,  49 
L.  Ed.  831.  The  reasonable  limits  of  the  exercise  of  the  power 
are  not  readily  defined,  but  generally  speaking  it  extends  to  all 
matters  where  the  general  public  welfare,  morals,  and  health 
of  the  communitv  are  involved.  Butler  v.  Chambers,  36  Min. 
69.  30  N.  W.  308,'  1  Am.  St.  Rep.  638. 

A  reference  to  a  few  of  the  adjudged  cases  will  show  the 
jQpeneral  trend  of  judicial  opinion  upon  the  subject  before  us. 
In  Railway  Co.  v.  County  ComV,  79  Me.  386,  10  Atl.  113,  the 
court  had  before  it  a  statute  imposing  upon  the  railroad  com- 
panies of  that  state  the  duty  of  constructing  crossings  at  subse- 
quently laid  out  highways,  and  its  validity  was  affirmed.  The 
court  there  said:  "The  power  of  the  Legislature  to  impose  un- 
compensated duties  upon  individuals  and  corporations  for  the 
general  safetv  is  fundamental.  It  is  the  police  power.  Its  proper 
exercise  is  that  highest  duty  of  government.  The  state  may  in 
some  cases  forgo  the  right  of  taxation,  but  it  can  never  relieve 
itself  of  the  duty  of  providing  for  the  safetv  of  its  citizens. 
This  duty  and  consequent  power  override  all  statute  or  contract 
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exemptions;  the  state  can  never  free  any  person  or  corporation 
from  subjection  to  this  power.  All  personal  as  well  as  property 
rights  must  be  held  subject  to  the  police  power  of  the  state/' 

In  the  case  of  C.  &  N.  W.  Ry.  Co.  v,  Chicago,  140  111.  309, 
29  N.  E.  1109,  the  court  had  before  it  a  case  where  the  city  in- 
stituted condemnation  proceedings  for  the  purpose  of  opening- 
and  extending  a  street  across  a  railroad  already  in  existence,  and 
the  question  presented  was  whether  the  company  owning  the  rail- 
road was  entitled,  as  a  part  of  its  compensation  for  opening  the 
street  across  its  tracks,  to  the  cost  or  constructing  and  maintaining" 
the  crossing.  It  appeared  that  the  railroad  was  constructed  priot 
to  the  passage  of  a  statute  which  required  all  railroad  companies 
thereafter  to  construct  and  maintain  such  crossings  and  all  ap- 
proaches thereto.  It  was  insisted  that  the  statute  was  invalid, 
and  had  no  application  to  the  defendant,  because  its  road  was 
constructed  prior  to  the  opening  of  the  street  and  prior  to  the 
enactment  of  the  statute.  In  that  case  the  court  said:  "Gov- 
ernment owes  to  its  citizens  the  duty  of  providing  and  preserv- 
ing safe  and  convenient  highways.  From  this  duty  results  the 
right  of  public  control  over  highways.  Railroads  are  public  high- 
ways, and  in  their  relations  as  such  to  the  public  are  subject  to 
legislative  supervision,  though  the  interest  of  their  shareholders 
are  private  property.  Every  railroad  company  takes  its  right 
of  way  subject  to  the  right  of  the  public  to  extend  the  public 
highways  and  streets  across  such  right  of  way.  *  *  *  if 
railroads,  so  far  as  they  are  public  highways,  are,  like  other  high- 
ways, subject  to  legislative  supervision,  then  railroad  companies 
in  their  relation  to  highways  and  streets  which  intersect  their 
rights  of  way  are  subject  to  the  control  of  the  police  power  of 
the  state ;  that  power  of  which  this  court  has  said  that  *it  may  be 
assumed  that  it  is  a  power  coextensive  with  self-protection,  and 
is  not  inaptly  termed  the  law  of  overruling  necessity.'  Lake 
View  V,  Rose  Hill  Cemetery  Co.,  70  111.  191,  22  Am.  Rep.  71. 
The  requirement  embodied  in  section  8  (2  Starr  &  C.  Ann.  St. 
1885,  p.  1937,  c.  114),  that  railroad  companies  shall  construct 
and  maintain  the  highway  and  street  crossings  and  the  approaches 
thereto  within  their  respective  rights  of  way,  is  nothing  more 
than  a  police  regulation.  It  is  proper  that  the  portion  of  the  street 
or  highway  which  is  within  the  limits  of  the  railroad  should  be 
constructed  by  the  railroad  company  and  maintained  by  it,  be- 
cause of  the  dangers  attending  the  operation  of  its  road.  It 
should  control  the  making  and  repairing  of  the  crossing  for  the 
protection  of  those  passing  along  the  street  and  of  those  riding 
on  the  cars.  *  *  *  The  items  of  expense  for  which  appel- 
lant claims  compensation  are  such  only  as  are  involved  in  its 
compliance  with  a  police  regulation  of. the  statute.  It  is  well 
settled  that  'neither  a  natural  person  nor  a  corporation  can  claim 
damages  on  account  of  being  compelled  to  render  obedience  to 
a  police  regulation  designed  to  secure  the  common  welfare.* 
Chicago  &  Alton  Ry.  Co.  v.  Joliet,  Lockport,  etc.,  Ry.  Co.,  105 
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111.  388,  44  Am.  Rep.  799.  It  has  been  held  by  this  court  in  a 
number  of  cases  that  railroad  corporations  may  be  required  to 
fence  their  tracks,  to  put  in  cattle  guards,  to  place  upon  their  en- 
gines a  bell,  and  to  do  other  things  for  the  protection  of  life  and 
property,  although  their  charters  contained  no  such  requirements. 
Galena  &  Chicago  Union  Ry.  Co.  v.  Dill,  22  111.  264;  Ohio  & 
Mississippi  Ry.  Co.  v,  McClelland,  25  111.  140;  Peoria  &  Perkin 
Union  Ry.  Co.  v,  Peoria  &  Farmingtpn  Ry.  Co.,  105  111.   110. 

*  *  *  Uncompensated  obedience  to  a  regulation  enacted  for 
the  public  safety  under  the  police  power  of  the  state  is  not  taking 
or  damaging  without  just  compensation  of  private  property, 
or  of  private  property  affected  with  a  public  interest.  *  *  * 
The  language  of  section  8  is  broad  enough  to  include  streets  to 
be  thereafter  opened  or  extended  as  well  as  to  existing  streets. 

*  *  *  There  is  no  reason  for  supposing  that  the  Legislature 
intended  to  refer  exclusively  to  a  railroad  crossing,  created  by 
running  a  new  railroad  across  an  existing  street.  The  language 
includes  also  a  railroad  crossing  created  by  running  a  new  street 
across  an  existing  railroad." 

The  Supreme  Court  of  the  United  States,  in  166  U.  S.  226,  17 
Sup.  Ct.  581,  41  L.  Ed.  979,  in  reviewing  the  case  of  C,  B.  & 
Q.  Ry.  Co.  V.  Chicago,  149  111.  457,  37  N.  E.  78,  after  quoting 
the  above  excerpt  from  the  prior  Illinois  decisions,  said:  "We 
concur  in  these  views.  The  expense  that  will  be  incurred  by 
the  railroad  company  in  erecting  gates,  planking  the  crossing, 
and  maintaining  flagmen,  in  order  that  its  road  may  be  safely 
operated — if  all  that  should  be  required — necessarily  result  from 
the  maintenance  of  a  public  highway,  under  legislative  sanction, 
and  must  be  deemed  to  have  been  taken  by  the  company  into  ac- 
count when  it  accepted  the  privileges  and  franchise  granted  by 
the  state.  Such  expenses  must  be  regarjled  as  incidental  to  the 
exercise  of  the  police  powers  of  the  state."  See,  also.  Railway 
Co.  V.  Osborn,  189  U.  S.  383,  23  Sup.  Ct.  540,  47  L.  Ed.  860'; 
Railway  Co.  v.  Bristol,  151  U.  S.  556,  14  Sup.  Ct.  437,  38  L.  Ed. 
269.  In  C,  M.  &  St.  P.  Ry.  Co.  v.  City  of  Milwaukee,  97  Wis. 
418,  72  N.  W.  1118,  the  Supreme  Court  of  Wisconsin  reviewed 
the  subject  at  length  and  reached  the  conclusion  that  the  sub- 
ject of  crossings  at  streets  laid  out  after  the  construction  of  the 
railroad  was  a  proper  subject  for  legislative  control,  within  the 
police  power,  and  the  obligation  to  construct  them  might  be  im- 
posed upon  the  railroad  company  without  compensation.  The 
opinion  in  that  case  points  out  that  the  decisions  of  the  Supreme 
Court  of  the  state  of  Massachusetts,  which  apparently  laid  down 
a  different  doctrine,  were  founded  upon  a  statute  of  that  state, 
by  which  the  expense  of  such  crossings  was  imposed  upon  the 
municipality.  In  the  course  of  the  discussion  the  court  said: 
"The  correct  policy,  in  our  judgment,  is  that  held  by  the  courts 
of  New  York,  Maine,  Illinois,  and  Iowa,  that  the  probable  result 
of  a  failure  of  duty,  respecting  the  safety  of  railroad  crossings, 
are  so  serious  that  the  public    interests    require,    as    between 
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municipalities  and  railway  corporations,  that  such  duty  be 
lodged  in  some  one  place,  undivided,  absolute  and  with  cer- 
tainty, and  that  such  place  be  the  one  where,  in  the  esti- 
mation of  legislative  authority,  nt  can  be  most  readily,  econom- 
ically, certainly,  and  efficiently  •  performed.  Whichever  place 
is  designated,  the  municipalities  owning  the  highways,  or  the 
railway  corporation,  the  expenses  directly  or  indirectly  fall  to  the 
public.  These  considerations  are  abundantly  sufficient,  judicially 
considered,  to  legitimately  locate  the  whole  subject  of  maintain- 
ing safe  crossings  within  the  domain  of  the  police  regulations,  so 
far  as  the  legislative  branch  of  the  government  may  see  fit  to 
exercise  its  authority.  It  needs  no  extension  of  well-settled 
principles  to  reach  this  conclusion.  But  if  it  did,  the  increase 
of  railroad  operations,  with  consequent  increasing  dangers  to 
persons  and  property,  might  reasonably  warrant  the  extension. 
This  tendency  of  modern  development  is  in  the  direction  of 
greater,  rather  than  more  restricted,  use  of  police  power,  and 
necessarily  so  in  order  to  meet  new  dangers,  and  increase  of  old 
dangers,  constantly  occurring  as  natural  incidents  of  advancing 
civilization.  We  think  the  weight  of  modern  authority  is  in 
accord  with  these  views  just  expressed,  and  to  the  effect  that 
everything  that  goes  to  make  up  a  crossing,  safe  for  public  use, 
is  as  essentially  within  the  police  regulations  as  any  part  of  it" 
It  was  held  immaterial,  as  respects  the  right  of  the  state  to  re- 
quire those  things  to  be  done,  whether  the  highway  be  laid  out 
before  or  after  the  construction  of  the  railroad.  Their  statutes 
were,  however,  strictly  construed,  and  held  not  broad  enough 
to  include  subsequently  laid  out  streets,  though  an  "obvious  leg- 
islative policy"  so  imposing  the  obligation  upon  the  railroads  was 
recognized.  In  People  v,  Boston  Ry.  Co.,  70  N.  Y.  569,  the 
railroad  company,-  long  after  it  had  constructed  its  road,  was 
required  by  statute  to  construct  a  bridge  over  its  track  at  an  inter- 
secting highway,  and  the  act  was  sustained  as  a  proper  exercise 
of  the  police  power.  The  court  in  that  case  said,  in  substance, 
that  while  the  Legislature  could  not  confiscate  property  under  a 
pretence  of  an  exercise  of  the  police  power,  yet  it  might  impose 
upon  railroad  corporations  such  reasonable  restrictions,  regula- 
tions, and  burdens  as  the  public  good  required;  could  regulate 
the  ^peed  of  trains,  the  way  in  which  they  should  cross  highways, 
and  make  all  regulations  proper  to  protect  the  lives  of  persons 
carried  by  them  or  passing  upon  the  highways  across  the  track. 
.See,  also,  Albany  Northern  Ry.  Co.  v,  Brownell,  24  N.  Y.  345; 
Railway  Co.  7'.  Greenbush,  5  Lans.  (N.  Y.)  461.  It  was  held 
by  the  Supreme  Court  of  Tennessee,  in  Citv  of  Harriman  i\ 
So.  Ry.  Co.  (Tenn.)  82  S.  W.  213,  that  an  act'of  the  Legislature 
of  that  state  empowering  cities  to  require  railroad  companies  to 
construct  bridges  at  places  where  their  tracks  crossed  the  public 
streets,  being  referable  to  the  police  power  applied  to  railroads 
whose  tracks  were  laid  before  the  streets  were  opened  or  the 
city  was  incorporated.    In  that  case  the  railroad  was  constructed 
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and  in  operation  many  years  before  the  city  of  Harriman,  which 
sought  therein  to  compel  the  company  to  construct  a  bridge, 
was  founded.  It  was  incorporated  by  the  Legislature  long  after 
the  appearance  and  location  of  the  railroad,  and  numerous  streets 
were  laid  out  over  the  railroad  right  of  way  In  III.  Cent.  Ry.  Co, 
V.  Swalm,  83  Miss.  631,  36  South.  147,  the  court  held  that  a 
railway  company  might  be  required  to  place  a  bridge  over  its 
road  and  to  grade  approaches  thereto  for  a  highway  crossing  it, 
though  the  railroad  was  in  operation  for  many  years  before  the 
highway  was  laid  out.  It  appeared,  in  that  case,  that  the  proposed 
new  highway  crossed  the  tracks  of  the  railroad  company  at  a 
point  where  there  was  a  cut  15  feet  deep  and  50  feet  wide,  in 
which  the  double  tracks  of  the  road  were  located.  The  court 
applied  the  rule  of  the  cases  already  referred  to,  following  a 
prior  decision  of  that  court.  111.  Cent..  Ry.  Co.  v,  Copiah  County, 
81  Miss.  685,  33  South.  502.  The  same  doctrine  is  affirmed  in 
Texas,  Gulf,  Colo.  &  Santa  Fe  Ry.  Co.  v.  Milam  County,  90 
Tex.  355,  38  S.  W.  747.  The  court  in  that  case  sustained  an  act 
of  the  Legislature  imposing  the  duty  upon  railroad  companies 
of  constructing  crossings  over  public  highways,  and  held  that 
it  applied  to  cases  where  the  highways  were  laid  out  by  the 
county  subsequent  to  the  building  of  the  railroad,  as  well  as  to 
previously  existing  highways,  and  that  the  expense  of  grading 
such  crossings,  putting  in  cattle  guards,  drain  pipes,  sign  boards, 
and  crossing  planks  formed  no  part  of  the  damages  which  the 
company  was  entitled  to  recover  on  account  of  the  condemnation 
of  its  right  of  way  for  highway  purposes.  Such  is  the  law  in 
Connecticut  (Woodruff  v,  Catlin,  6  Atl.  849),  in  Nebraska  (State 
ex  rel.  v.  Railway  Co.,  29  Neb.  412,  45  N.  W.  469 ;  Railway  Co. 
V,  Omaha,  66  N.  W.  624,  41  L.  R.  A.  481,  53  Am.  St.  Rep.  557), 
in  Ohio  (Railwav  Co.  v.  Sharpe,  38  Ohio  St.  150),  in  Vermont 
(Thorpe  v.  Railway  Co.,  27  Vt.  141,  62  Am.  Dec.  625),  and  in 
Indiana  (Railway  Co.  v.  State  ex  rel.  [Ind.  Sup.]  49  N.  E.  2; 
Railway  Co.  v,  Cluggish,  143  Ind.  347,  42  N.  E.  743 ;  Railway 
Co.  V,  Shelley,  163  Ind.  36,  71  N.  E.  151).  See,  also,  Railway 
Co.  V.  People,  200  U.  S.  561,  26  Sup.  Ct.  341,  50  L.  Ed.  — . 

5.  A  contrary  doctrine  may  be  said  to  be  the  law  in  the  states 
of  Kansas,  Louisiana,  and  Michigan,  but  the  great  weight  of  au- 
thority, as  shown  by  the  foregoing  citations,  sustains  the  general 
proposition  that  the  police  power  will  uphold  legislation  of  this 
kind.  That  the  state  has  such  authority,  as  respects  all  devices 
necessar>'  for  the  safety  and  protection  of  the  public,  has  been 
held  bv  this  court.  State  ex  rel  v.  District  Court  of  Hennepin 
Co.,  42  Minn.  247,  44  N.  W.  7,  7  L.  R.  A.  121 ;  State  ex  rel.  v. 
Railway  Co.,  39  Minn.  219,  39  N.  W.  153;  State  ex  rel  St.  Paul 
V.  Railway  Co..  80  Minn.  108,  83  N.  W.  32,  50  L.  R.  A.  656. 
In  the  case  first  cited  the  court  held  that,  where  the  highway 
was  laid  out  over  and  across  the  railroad  tracks,  the  company 
was  not  entitled  to  compensation  for  providing  and  maintaining 
cattle  guards  and  signboards  at  the  new  crossing,  but  was  en- 
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titled  to  compensation  for  planking  the  roadway  where  it  crosses 
the  railroad  tracks  and  for  the  maintenance  of  the  same.  The  de- 
cision in  that  case  is  in  harmony  with  the  rule  laid  down  in 
Kansas  and  Massachusetts,  but  is  at  variance  with  all  other  courts 
whose  decisions  we  have  cited.  The  theory  of  this  court  in  that 
case  was  that  planking  the  tracks  was  a  part  of  the  work  of  con- 
structing the  highway,  and  in  no  sense  a  safety  device  or  neces- 
sary for  the  protection  of  the  traveling  public;  and  did  not  come 
within  a  proper  exercise  of  the  police  power.  That  case,  how- 
ever, sustains  the  general  propostion  that  safety  devises  may  be 
required  at  new  streets;  and  sustains  the  contention  of  relator, 
if  the  bridge  in  question  comes  within  the  meaning  of  a  safety 
device.  But  the  decision  rested  upon  the  general  statutes  re- 
quiring cattle  guards  and  gates  to  be  constructed,  and  is  not  here 
directly  in  point.  What  was  said  in  State  ex  rel.  v.  Railway  Co., 
35  Minn.  131,  28  N.  W.  3,  59  Am.  Rep.  313,  with  reference  to 
the  construction  of  the  statute  there  before  the  court,  as  respects 
streets  laid  out  after  the  location  of  the  railroad,  was  not  intended 
as  a  decision  of  the  question.  That  question  was  not  involved  in 
the  case,  and  the  remark  was  made  for  the  purpose  of  indicating 
that  the  decision  was  intended  to  be  limited  to  existing  streets 
only. 

6.  Counsel  for  defendants  attempted  to  distinguish  many  of 
the  cases  cited  as  supporting  the  contention  of  the  relator,  on  the 
ground  that  they  involved  grade  crossings  only.  The  cases  cited 
from  Tennessee,  Indiana,  and  Mississippi  involved  the  construc- 
tion of  bridges  over  the  tracks  of  the  railroad  company,  but  as 
urged  by  counsel,  the  other  cases  concerned  only  grade  crossings. 
But  there  can  be  no  difference  on  principle,  in  so  far  as  an  exer- 
cise of  the  police  power  is  concerned,  between  a  grade  crossing 
and  a  bridge  over  the  tracks.  The  difference  between  the  two 
is  one  of  degree,  relating  solely  to  the  matter  of  expense.  But 
the  expense  incident  to  a  compliance  with  police  regulations  is 
not  an  element  of  consideration,  except,  perhaps,  where  arbitrary 
and  unreasonable,  or  resulting  in  a  practical  confiscation  of 
property.  Cases  where  one  railroad  crosses  another  have  no  ap- 
plication, because  both  stand  on  an  equality  respecting  rights  and 
obligations,  while  in  cases  like  that  at  bar  the  rights  of  the  public 
are  superior. 

7.  If,  then,  it  is  within  the  authority  of  the  state,  in  the  exercise 
of  its  police  power,  td  require  railroad  companies  to  construct 
and  maintain  crossings,  either  at  grade,  or  above  or  below  the 
tracks,  at  streets  laid  out  after  the  construction  of  the  road,  it 
becomes  necessary  to  inquire  whether  the  Legislature  of  this 
state  has  so  declared  or  ordered  by  any  statute,  or  whether  the 
obligation  rests  upon  the  railroad  company  at  common  law. 

The  charter  of  the  Minnesota  &  Pacific  Railroad  Company, 
predecessor  of  defendants,  provides  as  follows :  "The  said  com- 
pany shall  have  the  right  and  authority  to  construct  their  said 
railroad  and  branches  upon  and  along,  across,  under  or  over, 
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any  public  or  private  highway,  road,  street,  plank  road,  or  rail- 
road, if  the  same  shall  be  necessary;  but  the  said  company  shall 
put  such  highway,  road,  street,  plank  road,  or  railroad,  in  such 
condition  and  state  of  repair  as  not  to  impair  or  interfere  with 
its  free  and  proper  use."  Laws  Extra  Sess.  1857,  p.  6,  c.  1,  §  7. 
A  statute  very  similar  to  this  was  held  applicable  to  new  streets 
by  the  Indiana  Supreme  Court  (Railway  Co.  v.  Smith,  91  Ind. 
119),  and  the  rule  announced  by  that  court  may  be  said  to  have 
been  applied  in  effect,  by  other  courts,  as  shown  by  the  cases 
cited  (Railway  Co.  z/.  Chicago,  140  111.  309,29  N.  E.  1109). 
While  the  statute  on  its  face  might  be  construed  as  intended  to 
apply  to  existing  highways  only,  a  fair  and  reasonable  construc- 
tion thereof,  in  view  of  the  legislative  policy  of  the  state  on  this 
subject,  and  the  propriety  and  necessity  for  some  specific  regula- 
tion, will  bring  within  its  scope  and  purpose  streets  and  highways 
subsequently  laid  out  and  opened.  It  is  elementary  that  charters 
of  public  corporations,  in  which  the  rights  of  the  public  are  in- 
volved, are  to  be  construed  with  strictness  against  the  corpora- 
tion, and  liberally  in  favor  of  the  public.  St.  Louis  River  Imp. 
Co.  V,  Nelson  Lumber  Co.,  51  Minn.  10,  52  N.  W.  976;  Com- 
monwealth V.  Railway  Co.,  27  Pa.  339,  67  Am.  Dec.  471.  Or, 
as  said  by  the  New  York  Court  of  Appeals,  in  Tracy  v.  Railway 
Co.,  38  N.  Y.  433,  98  Am.  Dec.  54,  an  act  of  the  Legislature, 
induced  by  public  considerations,  the  purpose  of  which  is  to  pro- 
tect the  traveling  public,  should  receive  a  liberal  construction  to 
effectuate  the  purpose  of  its  framers.  "A  rigid  and  literal  read- 
ing would  in  many  cases  defeat  the  very  object  of  the  statute 
and  exemplify  the  maxim  that  'the  letter  killeth,  while  the  spirit 
keepeth  alive.' "  The  operation  of  statutes  is  often  extended,  by 
construction,  to  matters  of  subsequent  creation  and  applie'd  to 
conditions  that  accrue  after  their  passage,  as  well  as  to  those  that 
existed  before.  Statute  Law  (Wilberforce)  166;  Kine  v.  Iron 
Co..  93  Minn.  63,  100  N.  W.  681 ;  Schus  v.  Powers-Simpson  Co., 
85  Minn.  447,  89  N.  W.  68,  69  L.  R.  A.  887.  In  those  cases 
we  construed  the  fellow  servant  statute,  which,  on  its  face,  ap- 
plied to  commercial  railroads,  to  apply  to  "logging"  railroads, 
thoujsrh  they  were  unknown  when  the  statute  was  enacted :  and 
the  construction  there  given  was  sustained  by  the  Supreme  Court 
of  the  United  States  in  Minnesota  Iron  Co.  v,  Kline,  199  U.  S. 
593,  26  Sup.  Ct.  159,  50  L.  Ed.  — . 

The  language  of  statutes,  when  under  liberal  construction,  is 
flexible,  and  general  words  admit  of  more  than  one  interpreta- 
tion. The  court  may  carry  the  statute  beyond  the  natural  import 
of  its  words  when  essential  to  answer  the  purpose  of  the  Legisla- 
ture. Black  on  Interpretation  of  Laws,  307,  315;  2  Sutherland 
on  Statutory  Construction  (2d  Ed.)  582  et  seg. ;  Avery  v.  Gro- 
ton.  36  Conn.  304;  Smith  z\  Stevens,  82  111.  554;  Vigo's  Case, 
21  Wall.  (U.  S.)  648,  22  L.  Ed.  690.  "It  is  an  old  and  unshaken 
nile  in  the  construction  of  statutes  that  the  intention  of  a  reme- 
dial statute  will  always  prevail  over  the  literal  sense  of  its  terms, 
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and  therefore  when  the  expression  is  special  or  particular,  but 
the  reason  is  general,  the  expression  shall  be  deemed  general." 
Brown  v.  Pendergast,  89  Mass.  427.  A  "large  construction  is  to 
be  given  to  statutes  having  for  their  end  the  promotion  of  import- 
ant and  beneficial  public  objects."  To^vn  of  Wolcott  v.  Pond,  19 
Conn.  597.  In  Silver  v.  Ladd,  7- Wall.  (U.  S.)  219,  19  L.  Ed. 
138,  the  Supreme  Court  of  the  United  States  applied  this  rule 
to  an  act  of  Congress  granting  lands  to  certain  settlers,  and  held 
that  the  words  "single  man"  included  unmarried  women.  A  stat- 
ute of  Alabama  provided  that  whenever  an  officer,  required  by 
law  to  give  an  official  bond,  acts  under  a  bond  "which  is  not  as 
to  penalty  conditioned  and  payable  as  prescribed  by  law/'  such 
bond  is  not  void  but  stands  in  the  place  of  the  official  bond,  sub- 
ject, on  its  conditions  being  broken,  to  all  the  remedies  which  the 
persons  aggrieved  might  have  had  upon  the  bond,  had  it  been 
executed  in  conformity  with  the  law.  The  court  held  that  the 
statute,  being  a  remedial  one,  should  be  construed  to  apply  to  a 
bond  properly  conditioned,  but  defectively  executed.  Sprowl  v. 
Lawrence,  33  Ala.  685.  Numerous  illustrations  of  the  applica* 
tion  of  this  rule  to  various  statutes  will  be  found  referred  to  in 
2  Southerland  on  Statutory  Construction  (2d  Ed.)  593  et  seq. 
See,  also,  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  (U. 
S.)  420,  9  L.  Ed.  773,  938. 

The  purpose  of  incorporating  this  particular  provision  in  the 
charter  of  the  railroad  company  was  in  the  interests  of  the  public, 
and  to  require  the  railroad  company  to  keep  in  good  repair  all 
crossings  at  the  intersection  of  highways ;  and,  though  it  may  be 
said  to  be  declaratory  of  the  common  law,  the  general  rules  of 
statutory  construction  apply  to  its  interpretation.  At  the  time 
the  Legislature  granted  the  charter  of  the  railroad  company  in 
1857,  the  city  of  Minneapolis  was  a  small  village,  and  the  ter- 
ritory to  the  north  and  west  through  which  the  proposed  line  of 
railroad  was  to  extend  was  a  vast  wilderness,  occupied  by  roving 
bands  of  Indians.  It  was  in  the  mind  of  the  Legislature,  at  that 
time,  that  the  city  of  Minneapolis  would  increase  in  population 
and  ultimately  become  a  large  city ;  that  the  state  through  which 
the  road  was  to  be  constructed  would  develop  and  improve ;  that 
settlers  would  make  their  homes  upon  the  public  lands;  and 
that  villages  and  cities  would  spring  up  along  the  line  of  the 
railroad,  thus  rendering  new  streets  and  highways  an  absolute 
necessity  for  public  use.  Respondent's  charter  was  granted  with 
the  reserved  right  on  the  part  of  the  state  to  construct  new  high- 
ways and  streets  over  its  line  of  railroad,  wherever  made  neces- 
sary by  the  future  development  of  the  state.  It  is  not,  therefore, 
in  view  of  this  condition,  which  was  in  the  mind  of  the  Legis- 
lature and  the  railroad  company,  unreasonable  to  believe  that 
they  cpntemplated,  when  providing  for  the  care  of  highway  and 
street  crossings,  not  only  those  then  existing,  but  such  as  might 
thereafter,  in  the  course  of  the  growth  and  development  of  the 
state,  become  necessary  to  be  laid  across  the  railroad's  right  of 
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way.  The  evils  intended  to  be  guarded  against  are  the  same  and 
apply  equally  to  both  new  and  old  streets.  There  was  no  reason 
why  the  Legislature  should  deem  it  prudent  to  provide  for  ex- 
isting highways  only ;  and  we  do  no  violence  to  the  rules  of  stat- 
utory construction  in  holding  that  the  provisions  of  defendant's 
charter  were  intended  to  include  all  streets  and  highways  inter^ 
sected  by  railroads,  whether  laid  out  before  or  after  the  building 
of  the  railroad.  The  expression  of  the  statute  is  special,  perhaps ; 
but  the  reason  therefor  is  general.  The  expression  must  there- 
fore be  deemed  general.    Brown  v.  Pendergast,  supra. 

A*  railroad  company  accepts  and  receives  its  franchise  subject 
to  the  implied  right  of  the  state  to  lay  out  and  open  new  streets 
and  highways  over  its  tracks,  and  must  be  deemed,  as  a  matter 
of  law,  to  have  had  in  contemplation  at  the  time  its  charter  was 
granted,  and  is  bound  to  assume,  all  burdens  incident  to  new,  as 
well  as  existing,  crossings.  This  feature  of  the  case  was  before 
this  court  in  State  ex  rel.  Railway  Co.  v.  District  Court,  42  Minn. 
247,  44  N.  W.  7,  7  L.  R.  A.  121.  That  case  involved  the  general 
statutes  requiring  cattle  guards  and  sign  boards  to  be  erected 
at  crossings,  which,  on  their  face,  like  the  provisions  of  respond- 
ent's charter,  have  at  least  apparent  reference  to  highways 
crossed  by  railroad  lines.  It  was  there  insisted  that  the  require- 
ment had  no  application  to  new  streets,  and  that  .the  railroad 
company  was  entitled  to  compensation  for  their  construction  to 
be  allowed  as  damages  for  opening  the  new  street  over  the  right 
of  way.  The  court  held  that  the  statute  applied  to  new  streets, 
but  that  the  company  entitled- to  compensation  for  planking  the 
crossing.  In  the  course  of  the  opinion,  the  court  said,  in  sub- 
stance, that,  although  the  street  involved  in  that  case  was  not  in 
existence  when  the  railroad  was  constructed,  and  hence  the  re- 
quirement of  the  statute  referred  to  did  not  impose  the  duty  of 
putting  in  cattle  guards  and  sign  boards  at  the  particular  place 
at  that  time,  yet  as  soon  as  the  street  was  laid  out  and  opened, 
the  existing  statute  became  applicable  and  required  those  things 
to  be  done ;  that  the  circumstances,  with  reference  to  which  the 
statute  as  a  police  regulation  applied,  came  into  existence  by  the 
location  of  the  new  street,  and  the  requirements  of  the  statute 
became  operative.  "When  the  railroad  company  accepted  its 
charter,  it  received  its  franchise  subject  to  the  authority  and 
power  of  the  state  to  impose  such  reasonable  regulations  con- 
cerning the  use,  in  matters  affecting  the  common  safety,  of  its 
dangerous  enginery,  and  not  merely  subject  to  the  then  existing 
conditions ;  and  whether  the  obligations  now  in  question  had  been 
imposed  at  this  time  by  direct  act  of  the  Legislature,  or,  as  is  the 
case,  arises  from  the  laying  out  of  a  new  highway,  to  which  the 
previously  existing  law  becomes  applicable,  can  make  no  differ- 
ence." The  court  further  said  that,  when  the  franchise  was 
granted  to  the  railroad  company  to  construct  and  operate  its  rail- 
road, it  was  not  contemplated  either  by  it  or  by  the  state  that  no 
more  public  highways  should  be  laid  out  which  would  increase 
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the  number  of  places  where  the  ordinary  police  regulations  would 
have  to  be  complied  with  by  the  railroad  company  to  its  incon- 
venience and  expense;  on  the  contrary,  that  it  must  have  been 
understood  and  contemplated,  especially  in  a  new  state,  rapidly 
advancing  in  population  and  in  the  development  of  its  resources^ 
where  new  towns  were  springing  up  and  new  avenues  for  travel 
and  traffic  were  becoming  necessary,  that  new  streets  and  roads 
would  and  must  be  laid  out,  and  that  many  of  these  would  nee* 
essarily  cross  existing  railroad  lines;  and  "we  cannot  resist  the 
conclusion  that,  so  far  as  concerns  the  matter  now  under  con- 
sideration, the  charter  of  the  relator  was  taken  subject  to  the 
right  of  the  state  to  impose  this  duty  whenever,  by  reason  of  the 
establishing  of  new  highways,  it  should  become  necessary ;  and 
hence  the  relator  is  not  entitled  to  compensation  for  obediance 
to  this  requirement" — citing  Lake  Shore,  etc.,  Ry.  Co.  v,  Cin- 
cinnati, etc.,  Ry.  Co.,  30  Ohio  St.  604;  Chicago  &  Alton  Rv. 
Co.  V.  Joliet,  etc.,  Ry.  Co.,  105  111.  388,  44  Am.  Rep.  799 ;  Citv 
of  Hannibal  v,  Hannibal  &  St.  Joseph  Ry.  Co.,  49  Mo.  480 ;  City 
of  Bridgeport  v,  N.  Y.,  etc.,  Ry.  Co.,  36  Conn.  255, 4  Am.  Rep.  63. 
The  reasoning  of  the  court  in  that  case  applies  to  the  case  at  bar. 
In  conclusion,  on  this  branch  of  the  case,  we  say,  as  was  said  by 
the  Indiana  Supreme  Court  in  Railway  Co.  v.  Smith,  supra,  that 
the  provisions  of  the  railroad  charter  should  not  receive  the 
literal  and  restricted  construction  contended  for  by  respondent. 
Neither  the  interest  of  the  railroad  company  nor  of  the  public 
require  it. 

8.  Again,  we  are  clear  that  the  obligation  is  imposed  upon  the 
railroads  at  common  law.  The  common-law  doctrine,  that  where 
a  street  or  highway  is  laid  over  one  already  in  existence,  the  ex- 
pense of  making  the  crossing  safe  rests  upon  the  company  or 
corporation  using  the  new  way,  had  its  origin  when  the  railroads 
were  unknown,  at  a  time  when  the  use  of  all  highways,  generally 
speaking,  was  of  the  same  general  nature,  the  traffic  or  use  of 
either'  not  being  inherently  dangerous  to  the  free  use  and  enjoy- 
ment of  the  other.  Not  so  where  a  railroad  crosses  a  public 
street,  or  a  street  a  railroad.  In  such  a  case  the  operation  of 
trains  over  the  latter,  particularly  in  our  large  cities,  is  highly 
dangerous  and  a  menance  to  the  public  using  the  intersecting 
street.  The  railroad  company  is  alone  responsible  for  this  con- 
dition, and,  though  it  has  an  unquestioned  right  to  operate  its 
trains  in  such  manner  as  the  practical  conduct  of  its  business 
may  require,  the  dangers  resulting  therefrom  are  of  its  own  cre- 
ation, and  on  every  principle  of  right  and  wrong  it  should  bear 
the  burden  of  protecting  the  public  so  far  as  practicable  from 
accident  or  injury.  The  common  law  is  not  a  codification  of 
exact  or  inflexible  rules  for  human  conduct,  for  the  redress  or 
injuries,  or  protection  against  wrongs,  nor  yet  a  mere  figment 
of  judicial  genius;  but,  on  the  contrar>%  is  the  embodiment  of 
broad  and  comprehensive  unwritten  principles,  inspired  by  nat- 
ural reason,  an  innate  sense  of  justice,  adopted  by  common  con- 
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sent  for  the  regulation  and  government  of  the  affairs  of  men.  It 
is  the  growth  of  ages,  and  an  examination  of  many  of  its  prin- 
ciples, as  enunciated  and  discussed  in  the  books,  discloses  a  con- 
stant improvement  and  development  in  keeping  with  advancing 
civilization  and  new  conditions  of  society.  Holmes,  Common 
Law,  1-5,  36,  et  seq.  Its  guiding  star  has  always  been  the  rule 
of  right  and  wrong,  and  in  this  country  its  principles  demon- 
strate that  there  is  in  fact,  as  well  as  in  theory,  a  remedy  for  all 
wrongs.  The  principles  governing  the  rights  and  liabilities  of 
individuals  are  often  inapplicable  to  railroad  companies,  or  other 
corporations,  clothed  as  they  are  by  the  state  with  special  rights, 
powers,  and  privileges,  not  enjoyed  by  individuals.  The  nature 
and  character  of  the  business  of  railroad  companies,  the  numer* 
ous  hazards  and  dangers  connected  with  the  conduct  of  their 
affairs,  render  the  law  for  the  individual  inappropriate  and  in* 
efficient,  and  the  courts,  in  testing  the  various  pertinent  principles 
in  connection  with  their  peculiar  features,  have,  by  methods  of 
differentiation  and  analogy,  evolved  new  and  appropriate  rules 
for  the  determination  of  their  rights  and  liabilities.  5  Harvard 
Law  Rev.  189. 

It  is  insisted  that  the  rule  of  the  common  law  above  referred 
to  applies  to  and  governs  the  position  of  relator  in  the  case  at 
bar,  imposing  the  obligation  of  constructing  the  bridge  in  ques- 
tion upon  the  city,  because  the  street  was  laid  over  the  existing 
railroad.  The  rule  in  its  abstract  form  can  have  no  application 
to  facts  and  conditions  such  as  here  shown,  and  cannot  be  helrf 
to  impose  upon  the  municipality  the  burden  of  constructing  safety 
devices  to  protect  pedestrians  from  dangers  caused  solely  by  the 
railroad  company.  In  view  of  the  fact  that  the  railroad  company 
takes  its  franchise  subject  to  the  reserved  right  of  the  state  to 
lay  new  streets  over  and  acroSs  its  track,  and  in  contemplation 
that  it  may  do  so  (Railway  Co.  v.  Chicago,  140  111.  309,  29  N.  E. 
1109;  Railway  Co.  v,  Chicago,  166  U.  S.  226,  17  Sup.  Ct.  581, 
41  L.  Ed.  979 ;  State  ex  rel.  v,  Dist.  Court,  42  Minn.  247,  44  N. 
W.  7,  7  L.  R.  A.  121),  and  the  further  fact  that  the  company  is 
solely  responsible  for  the  necessity  of  safety  devices  at  street 
crossings,  the  same  being  occasioned  by  the  operation  of  its 
trains  over  and  across  the  street,  and  the  further  elementary 
principle  that  he  who  creates  and  maintains  upon  his  premises  a 
condition  dangerous  and  inimical  to  others  is  under  legal  obliga- 
tion to  so  guard,  and  protect  it  that  injury  to  third  persons  may 
not  result  therefrom,  the  rule  of  the  common  law  as  to  existing, 
must  be  held  to  apply  equally  to  new,  streets.  The  right  of  the 
state  to  lay  out  and  open  new  streets  is  a  condition  attached  by 
implication  of  law  to  the  charter  and  franchise  of  the  railway 
company,  and  the  obligation  to  maintain  the  street  intersections 
in  good  repair  is  a  continuing  one,  follows  the  franchise,  and  ap- 
plies to  new  streets  or  highways  as  soon  as  they  come  into  ex- 
istence. 

9.  It  follows,  from  what  has  been  said,  that  the  obligation  to 
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construct  and  maintain  the  bridge  in  question  rests  upon  defend- 
ant, unless  it  is  a  part  and  portion  of  the  crossing,  for  which, 
within  State  ex  rel.  v.  District  Court,  42  Minn.  247,  44  N.  W. 
7,  7  L.  R.  A.  121,  it  is  entitled  to  compensation,  and  in  no  sense 
a  safety  device.  The  court,  in  the  case  just  referred  to,  held  that 
the  railroad  company  might  be  required  to  construct  safety  de- 
vices at  new  streets,  the  planking  for  the  crossing  being  held  in 
that  case  not  to  come  within  the  scope  of  that  expression.  So,  if 
the  proposed  bridge  constitutes  a  safety  device,  within  the  mean- 
ing of  that  term,  relator's  contention  must  be  sustained,  and  the 
order  of  the  court  below  reversed.  That  it  comes  within  the 
meaning  of  that  expression  we  have  no  serious'  doubt.  It  appears 
from  the  record  that  a  number  of  railroad  tracks  cross  this  par- 
ticular street,  which  is  in  a  populous  part  of  the  city  and  con- 
stantly used  by  the  citizens;  that  trains  are  frequently  operated 
over  and  across  the  same,  rendering  the  crossing  dangerous  and 
unsafe  for  public  use.  The  purpose  of  planking  between  the  rails 
is  to  make  the  street  passable  over  the  track.  But  the  purpose  of 
a  bridge  over  the  tracks  is  for  safety,  and  for  safety  alone.  There 
can  be  no  distinction  between  it  and  gates  or  sign  boards.  They 
answer  the  same  purpose.  "Everything  that  goes  to  make  up  a 
crossing  safe  for  public  use  is  as  essentially  within  the  police 
regulation  as  any  part  of  it.''  Railwav  Co.  v.  Milwaukee,  97  Wis. 
418,  72  N.  W.  1118. 

10.  In  the  year  1892  the  city  council  of  the  city  of  Minneapolis 
enacted  a  certain  ordinance  requiring  the  respondents  to  con- 
struct certain  bridges  and  approaches  thereto  at  the  intersection 
of  certain  streets  with  the  railroad  tracks.  By  section  8  of  that 
ordinance,  the  city  council,  on  behalf  of  the  city,  expressly  agreed 
that,  in  consideration  of  the  performance  of  the  conditions  of  the 
ordinance  by  the  respondents,  the  city  would  thereafter  construct 
and  maintain  all  crossings  or  approaches  made  necessary  by  the 
opening  of  new  streets.  It  is  contended  by  respondents  that  this 
ordinance  constituted  a  valid  contract  with  the  city,  and,  having 
been  complied  with  on  their  part,  it  is  beyond  the  power  of  the 
city  to  now  require  them  to  construct  the  bridge  in  question ;  that 
to  require  it  to  do  so  wpuld  impair  the  obligations  of  the  con- 
tract, in  violation  of  both  state  and  federal  Constitutions.  In 
this  we  do  not  concur.  The  power  of  the  state  to  require  the 
defendants  to  construct  the  bridge  in  question,  or  any  other 
bridge,  at  streets  crossing  the  right  of  way,  is  an  exercise  of  the 
police  power,  which  can  be  neither  contracted  away  nor  lost  b\ 
inaction  on  the  part  of  the  public  authorities.  The  contract  was 
beyond  the  authority  of  the  city  council  and  ultra  vires  and  void. 
State  ex  rel.  v.  Railway  Co.,  80  Minn.  108,  83  N.  W.  32,  50  L. 
R.  A.  656 ;  5  Current  Law,  637,  note  71 ;  City  v.  Railway  Co. 
(N.  Y.)  74  N.  E.  953,  70  L.  R.  A.  773;  36  Cent.  Dig.  cc.  1160. 
1161,  §  1315.  See,  also.  Railway  Co.  v.  Omaha,  170  U.  S..57, 
18  Sup.  Ct.  513,  42  L.  Ed.  948,  where  the  subject  is  fully  con- 
sidered.    Though  the  contract  before  the  court  in  the  case  last 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        753 

Pittsbur^rh.  etc.,  Ry.  Co.  v,  Taber 

cited  was  held  valid  so  long  as  acted  on  by  the  parties,  the  court 
said  that  it  might  be  repudiated  at  any  time  by  the  municipality. 
In  the  case  at  bar,  the  contract  was  repudiated  by  the  city  when 
its  council  adopted  the  resolution  requiring  defendant  to  con- 
struct the  bridge.  The  resolution  was  sufficient  for  that  purpose. 
City  of  Alma  v.  Bank,  19  U,  S.  App.  622,  60  Fed.  203,  8  C.  C.  A. 
564;  Atchinson  Bd.  of  Ed.  v.  De  Kay,  148  U.  S.  591,  13  Sup. 
Ct.  706,  37  L.  Ed.  573 ;  City  of  Quincy  v.  Railway  Co.,  92  111.  21. 

It  is  probable  that  this  whole  matter  was  set  at  rest  by  the  last 
Legislature,  for  the  future  at  least,  by  the  enactment  of  chapter 
280,  p.  413,  Gen.  Laws  1905.  But  that  statute  is  not  here  in- 
volved, for  this  proceeding  was  commenced  prior  to  its  passage. 

Judgment  appealed  from  is  reversed,  and  a  new  trial  granted. 


Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v.  Taber, 

(Supreme  Court  of  Indiana,  April  25,  1906.) 
[77  N.  E.  Rep.  741.] 

Municipal  Corporations  —  Street  Improvements  —  Assessments  — 
Railroad  Companies. — It  is  proper  to  j?ive  personal  judjjrment  against 
the  railroad  company  for  an  assessment  against  the  railroad  rijjfht  of 
way  for  improvements  of  the  street  made  in  proceedings  under 
Burns'  Ann.  St.  1901,  §§  4288-4297. 

Same— ^Action  to  Recover  Assessment — ^Attorney's  Fees. — The  pro- 
vision of  Burns*  Ann.  St.  1901,  §  4294,  that  if  the  property  owner 
refuses  to  pay  the  assessment  for  a  street  improvement  an  attorney's 
fee  may  be  recovered  in  an  action  for  the  assessment,  is  constitu- 
tional. 

Trial — Error  in  Findings  by  Court — Motion  to  Modify. — Where  the 
amount  found  by  special  findings  to  be  due  is  too  large,  the  remedy 
is  by  motion  for  new  trial,  and  not  by  motion  to  modify. 

Municipal  Corporations — Street  Improvements — Assessments — Rail- 
road Ris^ht  of  Way.* — ^The  abutting  railroad  right  of  way  is  subject 
to  assessment  for  improvement  of  the  part  of  a  street  through  the 
right  of  way,  though  the  fee  of  such  land  is  in  the  railroad  company 
subject  to  the  easement  of  the  street. 

Same — ^Assessment  of  Benefits — Ordinances. — An  ordinance  order- 
ing a  street  improvement  by  providing  that  the  "improvement  shall 
be  assessed  per  lineal  foot  against  the  real  estate  abutting"  thereon, 
according  to  the  provisions  "of  the  act  approved  March,  1889,  and 
all  acts  amendatory  and  supplemental  thereto,"  does  not  attempt  to 
prevent  the  assessment  being  made  according  to  benefits. 

♦For  the  authorities  in  this  series  on  the  question  whether  railroad 
property  is  subject  to  local  assessments,  see  foot-notes  appended  to 
Naugatuck  R.  Co.  v.  City  of  Waterbury  (Conn.),  16  R.  R.  R.  314, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  314;  Southern  Cal.  Ry.  Co.  v.  Work- 
man (Cal.).  14  R.  R.  R.  444,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  444. 

23  R  R  R— 48 
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Same. — Any  attempt  of  the  ordinance  ordering  a  street  improve- 
ment to  require  assessments  to  be  made  according  to  the  front  foot 
rule  does  not  render  the  proceedings  invalid;  property  owners  having 
a  right  to  hearing  on  the  question  of  benefits  before  the  assessment 
is  made. 

Same — Collecting  Assessments  in  Gross. — Though  the  ordinance 
ordering  a  street  improvement  provides  that  the  assessment  shall  be 
payable  in  installments,  yet  the  final  ordinance  by  which  the  benefits 
were  assessed  and  which  provided  for  the  payment  of  the  assess- 
ments by  installment,  having  declared  that  said  provision  shall  apply 
only  to  the  owners  of  the  abutting  property  who  file  the  agreement 
provided  for  in  Burns'  Ann.  St.  1901,  §  4294,  which  provides  that  the 
owner  of  any  assessed  property  who  shall  not  file  such  agreement 
shall  be  required  to  pay  his  assessment  in  full  when  made,  it  may 
in  such  case  be  collected  in  gross. 

Same — Notice  of  Hearing — ^Jurisdiction. — The  two  weeks*  notice  by 
publication  required  by  Burns'  Ann.  St.  1901,  §  4294,  of  hearing  on 
the  report  of  the  town  engineer  of  the  cost  of  a  street  improvement 
-and  the  apportionment  of  it  to  abutting  property,  gives  the  board 
of  trustees  of  the  town  jurisdiction  of  the  persons  of  the  owners  of 
land  within  taxing  district. 

Same — Reassessment. — The  board  of  trustees  of  a  town  does  not 
•exhaust  its  power  by  making  an  assessment  for  a  street  improve- 
ment, but  having  discovered  that  the  descriptions  of  the  property  in 
the  engineer's  report  was  insufficient,  may  require  the  engineer  to 
make  a  new  report,  and  thereon  make  a  new  assessment,  which 
supersedes  the  old  one. 

Same — Adopting  Report  of  Engineer. — The  fact  that  the  board  of 
trustees  of  a  town  adopts  the  report  of  the  town  engineer  in  a  street 
improvement  matter,  thereby  assessing  the  benefits,  the  night  that  its 
committee  reports  the  same,  does  not  render  its  act  invalid. 

Appeal  from  Circuit  Court,  White  County;  Truman  F, 
Palmer,  Judge, 

Action  by  Oliver  P.  Taber  against  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  Judgment  for  plaintiflF, 
Defendant  appeals.    Affirmed. 

Geo.  £.  Ross,  for  appellant. 

Jesse  E.  Wilson  and  Jasper  Guy,  for  appellee. 

Monks,  J.  This  action  was  brought  by  appellee  to  collect 
assessments  of  benefits  made  against  real  estate  owned  by  appel- 
lant in  fee  simple  and  used  by  it  as  a  railroad  right  of  way  and 
for  freight  and  passenger  depot  grounds  in  the  town  of  Reming- 
ton for  work  done  by  appellee  in  the  improvemetit  of  certain 
streets.  The  proceedings  for  the  improvement  were  under  sec- 
tions 4288-4297,  Burns'  Ann.  St.  1901,  known  as  the  "Barrett 
Law."  A  trial  of  said  cause  resulted  in  a  special  finding  of  facts, 
conclusions  of  law  thereon,  and  final  judgment  in  personam 
against  appellant  for  said  assessments,  with  6  per  cent,  interest 
and  attorney's  fees. 
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The  first  question  presented  by  the  record  is  the  right  of  ap- 
pellee to  recover,  and  the  power  of  the  court  to  render  a  judg- 
ment against  appellant  in  personam.  The  question  arises  on  the 
rulings  of  the  court  on  the  demurrer  to  the  complaint,  on  the 
ruling  of  the  court  on  the  demurrer  to  the  3d  paragraph  of 
answer,  on  the  correctness  of  the  conclusions  of  law  upon  the 
facts  found,  and  on  the  rulings  of  the  court  in  overruling  appel-  • 
lant's  motion  to  modify  the  judgment.  Appellant  insists  that  as 
**the  right  of  action  declared  on  is  not  the  personal  obligation  or 
promise  of  appellant  nor  one  that  it  assumed  to  pay,  but  is  only  an 
assessment  or  lien  created  by  statute  against  specific  property, 
which  must  be  collected  in  a  specified  way,  by  enforcing  the  lien 
against  the  property  assessed,  there  is  no  other  remedy,  and  the 
court  erred  in  said  several  rulings.  This  question  has  recently 
been  considered  by  this  court  in  Pittsburgh,  etc.,  Ry.  Co.  v.  Fish, 
158  Ind.  525,  528,  63  N.  E.  454,  and  it  was  there  held,  citing  a 
number  of  cases,  that  it  is  proper  for  the  court  to  render  a  per- 
sonal judgment  against  a  railroad  company  in  an  action  to  re-  . 
cover  an  assessment  of  benefits  for  the  improvement  of  a  street, 
as  in  this  case,  under  said  sections  "4288-4297,  supra,  and  the 
same  is  no  longer  an  open  question  in  this  state. 

Appellant  contends  that  the  section  of  the  Barrett  Law  (sec- 
tion 4294,  Burns'  Ann.  St.  1901)  which  provides  that  "if  the 
property  owner  refuses  to  pay  the  assessment  made  against  his 
property  the  contractor  may  sue  and  recover  in  addition  to  the 
assessment  a  reasonable  attorney  fee,"  is  in  violation  of  the  fifth 
and  fourteenth  amendments  of  the  federal  Constitution  and  sec- 
tion 12  of  article  1  of  the  Constitution  of  this  state.  The  same 
contention  as  to  the  constitutionality  of  the  provision  in  regard 
to  attorney's  fees  was  made  in  Brown  v.  Central  Bermudez  Co., . 
162  Ind.  452,  459,  69  N.  E.  150,  where  the  same  was  upheld  as 
constitutional.  See,  also,  Pittsburgh,  etc.,  Co.  v.  Fish,  158  Ind. 
525,  529,  63  N.  E.  454 ;  State  v.  Kerr,  8  Mo.  App.  125 ;  People 
V.  Seymour,  16  Cal.  322,  76  Am.  Dec.  521,  527;  United  States, 
etc.,  V.  State,  79  Md.  63, '72,  28  Atl.  768;  Duckwall  v.  Jones,  156 
Ind.  682,  685,  686,  58  N.  E.  1055,  60  N.  E.  797,  and  cases  cited ; 
Title  Guarantee  Co.  v.  Wrenn,  35  Or.  62,  56  Pac.  271,  76  Am. 
St.  Rep.  454;  Wortman  v,  Kleinschmidt,  12  Mont.  316,  30  Pac. 
280;  Helena  Supply  Co.  v.  Wells,  16  Mont.  65,  40  Pac.  78; 
Griffith  V.  Maxwell,  20  Wash.  403,  55  Pac.  571 ;  Ivall  v.  Willis 
17  Wash.  645,  648,  50  Pac.  467;  Rapp  v.  Spring  Valley  Gold 
Co.,  74  Cal.  532, 16  Pac.  325 ;  Mclntyre  v,  Trautner,  78  Cal.  449, 
21  Pac.  15;  Dell  v,  Marvin,  41  Fla.  221,  227,  228,  26  South.  188, 
45  L.  R.  A.  201,  79  Am.  St.  Rep.  171;  Thompson  t'.  Wise  Boy, 
etc.,  Co.  (Idaho)  74  Pac.  958,  960,  961 ;  Union  Cent.  Ins.  Co.  v. 
Chowning,  86  Tex.  654,  26  S.  W.  982,  24  L.  R.  A.  504 ;  Id.,  8 
Tex.  Civ.  App.  455,  28  S.  W.  117;  Washington  Life  Ins.  Co.  v. 
Gooding,  19  Tex.  Civ.  App.  45,  27  S.  W.  286;  Iowa  Life  Ins. 
Co.  V.  Lewis,  187  U.  S.  335,  355,  23  Sup.  Ct.  126,  47  L.  Ed.  204; 
Fidelity  Mut,  Life  Ass'n  v.  Mettler,  185  U.  S.  308,  325,  327,  22 
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Sup.  Ct.  662,  46  L.  Ed.  922;  British-American  Assur.  Co.  v. 
Bradford,  60  Kan.  82,  55  Pac.  335 ;  Shawnee  Fire  Ins.  Co.  f. 
Baya,  8  Kan.  App.  169,  55  Pac.  474;  Insurance  Co.  v,  Bachler, 
44  Neb.  549,  62  N.  W.  911;  Farmers',  etc.,  Co.  v.  Dobney,  62 
Neb.  213,  86  N.  W.  1070,  97  Am.  St.  Rep.  624,  630,  631,  and 
cases  cited  and  note  page  633;  Id.,  189  U.  S.  301,  304-306,  23 
♦Sup.  Ct.  565,  47  L.  Ed.  821 ;  Lancashire  Ins.  Co.  v.  Bush,  60 
Neb.  116,  82  N.  W.  313;  4  Cooky's  Briefs  on  Law  of  Ins.  pp. 
3890,  3891,  and  cases  cited. 

It  is  claimed  by  appellant  that  "the  amount  adjudged  to  be 
due  from  appellant  on  account  of  the  assessment  is  larger  than 
the  amount  of  said  assessments  with  6  per  cent,  interest  thereon 
from  the  time  made  until  the  rendition  of  the  judgment."  The 
judgment  was  rendered  for  the  amount  of  the  assessments,  with 
interest  and  attorney's  fees,  as  stated  in  the  special  findings  and 
in  the  conclusions  of  law.  In  such  a  case  a  motion  to  modify  is 
properly  overruled.  Nelson  v.  Cottingham,  152  Ind.  135,  137, 
52  N.  E.  702,  and  cases  cited;  Chicago,  etc.,  Ry.  Co.  v.  State, 
159  Ind.  237,  242,  64  N.  E.  860;  Maynard  z\  Waidlich,  156  Ind. 
562,  566,  60  N.  E.  348.  If  the  amount  found  to  be  due  in  the 
special  finding  was  too  large,  the  remedy  was  by  motion  for  a 
new  trial,  assigning  that  as  a  cause.  Fifth  clause,  section  568, 
Burns'  Ann.  St.  1901.  Chicago,  etc.,  Ry.  Co!  v.  State,  159  Ind 
241,  64  N.  E.  860.  We  find,  however,  that  the  amount  assessed 
by  the  court  does  not  exceed  the  assessment  of  benefits,  interest, 
and  attorney's  fees. 

It  appears  that  a  part  of  the  street  to  be  improved  is  located 
upon  appellant's  right  of  way,  the  title  to  which  in  fee  simple 
was  quieted  in  appellant  subject  to  the  easement  of  said  street, 
after  the  proceeding  to  improve  said  street  was  commenced.  Ap- 
pellant claims  that  the  judgment  in  said  cause  provides  that  the 
street  to  be  improved  is  to  be  used  mutually  by  appellant  and  the 
public,  and  that  the  part  of  the  right  of  way  not  occupied  by  said 
street  and  abutting  thereon  is  not  subject  to  assessment  for  the 
improvement  of  said  street.  The  judgment  does  not,  however, 
give  appellant  any  right  to  use  said  street  in  any  way  inconsist- 
ent with  the  use  thereof  by  the  public  as  a  street.  The  author- 
ity over  said  street  including  the  part  thereof  which  is  located 
on  the  land  of  appellant^  and  the  responsibility  of  maintaining 
and  improving  it,  are  on  the  town  of  Remington,  the  same  as 
the  other  streets  of  said  town.  It  is  held  in  this  state  that  the 
right  of  way  of  a  railroad  company  abutting  upon  a  street  is 
subject  to  assessment  for  the  improvement  of  such  streets.  Peru, 
etc.,  R.  Co.  V,  Hanna,  68  Ind.  562,  567,  and  cases  cited;  Pitts- 
burgh, etc.,  R.  Co.  V,  Fish,  158  Ind.  525,  63  N.  E.  454;  Pitts^ 
burgh,  etc.,  R.  Co.  z\  Hays,  17  Ind.  App.  261,  264,  265,  268,  269, 
44  N.  E.  375,  45  N.  E.  675,  46  N.  E.  597 ;  Lake  Erie,  etc.,  R.  Co. 
V,  Bowker,  9  Ind.  App.  428,  36  N.  E.  864;  Elliott,  Roads  and 
Streets  (2d  Ed.)  §  570.  The  ordinance  ordering  the  improve- 
ment provided  that  the  cost  of  the  "improvement  shall  be  as- 
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sessed  per  lineal  foot  against  the  real  estate  abutting"  thereon 
according  to  the  provisions  '*of  the  act  approved  Ma^ch,  1889, 
and  all  acts  amendatory*  and  supplemental  thereto."  This  does 
not  attempt  to  prevent  the  assessment  of  the  abutting  real  estate 
according  to  the  benefits,  as  claimed  by  appellant.  But  if  it  did, 
it  would  not  render  the  proceedings  invalid.  Brown  v.  Central 
Bermudez  Co.,  162  Ind.  452,  458,  69  N.  E.  150.  Under  that  act 
the  real  estate  within  the  taxing  district,  prima  facie  received 
special  benefits  from  the  improvement  according  to  frontage,  but 
if,  in  fact,  the  special  benefits  were  not  according  to  frontage, 
the  board  of  trustees  of  the  town  had  power  to  alter  or  change 
the  same  so  as  to  conform  to  the  special  benefits  received.  And 
all  persons  whose  property  was  assessed  with  benefits  had  the 
right  to  a  hearing  before  such  question  was  determined.  Adams 
V.  City  of  Shelbyville,  154  Ind.  467,  484,  491,  57  N.  E.  114,  49 
L.  R.  A.  797,  77  Am.  St.  Rep.  484;  Leeds  v,  Defrees,  157  Ind. 
392,  395,  397,  61  N.  E.  930;  Wray  v.  Fry,  158  Ind.  92,  94,  95, 
62  N.  E.  1004;  Hibbin  v.  Smith,  158  Ind.  206,  208,  209,  62  N. 
E.  447;  Shank  v.  Smith,  157  Ind.  401,  410-412,  61  N.  E.  932, 
55  L.  R.  A.  564;  Voris  v,  Pittsburgh,  etc.,  Co.,  163  Ind.  599, 
605,  70  N.  E.  249.  There  were  no  objections  made  to  the  es- 
timate of  the  cost  of  the  improvement  and  the  apportionment  of 
said  cost  to  the  abutting  property  according  to  frontage  as  made 
and  returned  by  the  engineer  under  section  4293,  Burns'  Ann. 
St.  1901.  The  board  of  trustees  approved  the  report  and  thereby 
determined  that  the  abutting  property  received  special  benefits 
from  said  improvement  as  apportioned  in  the  report  of  the  en- 
gineer. Such  an  assessment  is  valid  and  conclusive  against  col- 
lateral attack.  Leeds  zf.  Defrees,  157  Ind.  392,  395,  396,  61  N. 
E.  930;  Brown  v.  Central  Bermudez  Co.,  162  Ind.  452,  459,  69 
N.  E.  150;  Voris  v.  Pittsburgh,  etc.,  Co.,  163  Ind.  599,  603,  70 
N.  E.  249. 

The  ordinance  ordering  the  improvement  provided  that  the  as- 
sessments of  benefits  should  be  payable  in  semiannual  install- 
ments, and  that  bonds  be  issued  therefor.  Appellant  insists  that 
this  is  an  action  to  collect  the  assessments  in  gross  and  in  viola- 
tion of  the  terms  of  said  ordinance.  The  final  ordinance  by  which 
the  board  of  trustees  assessed  benefits  against  the  abutting  prop- 
erty provides  for  the  payment  of  the  assessment  by  installments, 
but  that  said  provision  should  only  apply  to  the  owners  of  the 
abutting  property  who  file  the  agreement  provided  for  in  section 
4294,  Burns'  Ann.  St.  1901.  Said  section  expressly  provides  that 
the  owner  of  any  property  which  has  been  assessed  who  shall 
not  file  such  agreement  shall  be  required  to  pay  his  assessment 
in  full  when  made,  and  the  contractor  or  his  assignees  may  Col- 
lect the  same  bv  suit  in  any  court  of  competent  jurisdiction.  Ap- 
pellant never  filed  the  agreement  required  bv  said  section  4294, 
and  the  assessments  made  against  the  abutting  property  owned 
bv  it  were  collectible  by  suit  under  the  provisions  of  said  section 
of  the  statute. 
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Appellant  next  insists  that  the  statute  makes  no  provision  for 
notice  of  a  hearing  before  the  board  of  trustees,  and  that  the 
same  is  unconstitutional  for  this  reasen.  This  court  has  held 
that  the  notice  required  by  section  4294,  supra,  is  sufficient  notice 
of  the  time  and  place  when  and  where  a  hearing  can  be  had  upon 
such  report  by  the  board  of  trustees  of  an  incorporated  town. 
And  the"  public  action  thereof,  when  made,  gives  the  board  of 
trustees  of  the  town  full  and  complete  jurisdiction  over  the  per- 
sons of  each  landowner  within  the  taxing  district.  Voris  v.  Pitts- 
burg, etc.,  Co.,  163  Ind.  599,  603,  604,  70  N.  E.  249;  Leeds  v. 
Defrees,  157  Ind.  392,  395-397,  61  N.  E.  930;  Shank  v.  Smith, 
157  Ind.  401,  412,  61  N.  E.  932,  55  L.  R.  A.  564;  Hibbins  v. 
Smith,  158  Ind.  206,  208,  209,  62  N.  E.  447;  Deane  v.  Indiana 
Macadam  Co.,  161  Ind.  371,  375,  376,  68  N.  E.  686,  and  cases 
cited;  Adams  v.  Shelby ville,  154  Ind.  467,  485-488,  57  N.  E.  114, 
49  L.  R.  A.  797 ;  Wray  v.  Fry,  158  Ind.  92,  96,  62  N.  E.  1004. 

After  the  improvement  was  completed  the  engineer  made  and 
filed  his  reports  under  section  4293,  Burns'  Ann.  St.  1901,  and 
such  proceedings  were  had  that  the  same  were  approved  by  the 
board  of  trustees  and  an  ordinance  passed  assessing  the  benefits 
as  apportioned  by  the  engineers.  Subsequently,  on  notice  to 
appellant,  the  board  of  trustees,  on  account  of  the  defective  and 
insufficient  descriptions  of  the  several  lots,  tracts,  and  parcels  of 
land  in  the  taxing  district  as  contained  in  said  reports  of  the 
engineer  and  in  the  subsequent  proceedings  of  the  board  of  trus- 
tees, made  an  order  of  record  that  the  town  engineer  make  and 
file  another  report  under  said  section  4293,  supra.  In  compli- 
ance with  this  order  the  town  engineer  made  and  filed  reports 
substantially  the  same  as  the  ones  first  made  and  filed  except  that 
the  descriptions  of  the  several  lots,  tracts,  and  parcels  of  land 
were  made  more  specific  and  certain.  Notices  of  the  time  and 
place  when  and  where  a  hearing  could  be  had  on  said  new  or 
amended  reports  were  given  in  all  respects  as  required  by  section 
4294,  Burns'  Ann.  St.  1901,  and  on  the  day  set  for  sstid  hearing 
after  the  report  of  the  committee  appointed  under  section  4294 
had  been  made,  the  board  of  trustees,  no  one  appearing  or  mak- 
ing any  objection  to  said  reports  of  the  engineer,  approved  the 
same  and  thereby  assessed  the  benefits  to  the  several  lots,  tracts, 
and  parcels  of  land  as  shown  in  the  reports  of  the  engineer. 
Voris  V,  Pittsburg  Plate  Glass  Co.,  163  Ind.  599,  603,  70  N.  E. 
249;  Brown  z\  Central  Bermudez  Co.,  162  Ind.  452,  459,  69 
N.  E.  150;  Leeds  z\  Defrees,  157  Ind.  392,  395,  61  N.  E.  930. 
Appellant  insists  that  by  the  first  assessment  the  board  of  trustees 
exhausted  its  power  and  the  second  assessments  upon  which  this 
action  was  brought  were  null  and  void,  for  which  reason  there 
can  be  no  recovery  in  this  case.  It  was  held  by  this  court  in 
Hibbin  v.  Smith,  158  Ind.  206,  211,  62  N.  E.  447,  citing  a  num- 
ber of  cases,  that  the  power  and  duty  of  the  board  of  trustees 
under  said  statute  to  make  an  assessment  for  such  improvement 
continues  in  that  tribunal  until  legally  exercised.    The  board  of 
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trustees,  after  notice  to  appellant,  found  that  the  descriptions  of 
the  real  estate  in  the  taxing  district  were  defective  and  insuffi- 
cient in  the  engineer's  reports  and  the  subsequent  proceedings, 
and  required  new  or  amended  reports  of  the  engineer,  and  took 
the  proper  steps  to  make  an  assessment  of  benefits  containing 
specific  and  correct  descriptions  of  said  real  estate.  These  as- 
sessments,  when  made,  superseded  and  vacated  the  first  assess- 
ments, and  the  same  are  not  void.  Hibbin  v.  Smith,  158  Ind. 
211,  62  N.  E.  447,  and  authorities  cited.  The  fact  that  the  board 
of  trustees  adopted  the  report  of  the  engineer  the  night  the 
committee  reported  the  same  did  not  render  said  act  invalid. 
Appellants  had  no  right  to  go  before  that  body  and  demand  a 
hearing  and,  if  necessary,  invoke  the  power  of  the  courts  to 
secure  the  right.  Hibbin  v.  Smith,  158  Ind.  206,  210,  62  N.  E. 
447;  Shank  v.  Smith,  157  Ind.  401,  61  N.  E.  932,  55  L.  R.  A. 
564;  Brown  v.  Central  Bermudez  Co.,  162  Ind.  452,  459,  69  N. 
E.  150.  It  does  not  appear,  however,  that  appellant  ever  sought 
the  opportunity  for  a  hearing.  It  has  been  uniformly  held  by 
this  court  that  the  law  under  which  said  improvement  was  made 
is  not  in  violation  of  any  provision  of  the  federal  or  state  Con- 
stitution, and  that  the  same  is  no  longer  an  open  question.  Voris 
V.  Pittsburg  Glass  Co.,  163  Ind.  599,  70  N.  E.  249,  and  cases 
cited;  Leeds  v.  Defrees,  157  Ind.  392,  397,  61  N.  E.  930;  Martin 
v.  Wills,  157  Ind.  153,  50  N.  E.  1021,  and  cases  cited;  Shank  v. 
Smith,  157  Ind.  401,  402,  403,  61  N.  E.  932,  55  L.  R.  A.  564, 
and  cases  cited;  Adams  v.  City  of  Shelby ville,  154  Ind.  467,  57 
N.  E.  114,  49  L.  R.  A.  797,  77  Am.  St.  Rep.  484;  McKee  v. 
Town  of  Pendleton,  154  Ind.  652,  57  N.  E.  532;  Hibbin  v.  Smith, 
158  Ind.  206,  208,  62  N.  E.  447 ;  Pittsburg,  etc.,  Co.  v.  Fish,  158 
Ind.  525,  527,  63  N.  E.  454;  Wray  z/.  Fry,  158  Ind.  92,  62  N.  E. 
1004. 
Judgment  affirmed. 


Choctaw,  O.  &  W.  Ry.  Co.  v,  Wilker. 

(Supreme  Court  of  Oklahoma,  Jan.  5,  1906.) 
[84  Pac.  Rep.  1086.] 

Trial — Questions  for  Court  and  Jury — Contributory  Negligence. — 

Where  there  is  conflicting:  evidence  on  the  question  of  contributory 
negligence,  it  is  always  a  questioin  of  fact  for  the  jury.  It  is  only 
when  the  facts  are  such  that  all  reasonable  men  must  draw  the  same 
conclusion  from  them  that  the  question  of  negligence  is  ever  con- 
sidered as  one  of  law  for  the  court. 
Railroad  Companies — Crossings — Duty  to  Keep  in  Repair.* — Where 

*For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  liable  for  the  negligence  of  an  independent  con- 
tractor employed  by  it,  see  foot-notes  appended  to  Gossett  v.  Southern 
Ry.  Co.  (Tenn.),  18  R.  R.  R.  706,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  706. 
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a  railroad  company  by  law  is  charged  with  a  duty  to  the  public,  it 
cannot  excuse  itself  from  a  performance  of  such  duty  by  an  inde- 
pendent contract  with  other  parties;  and  where  it  is  made  by  law 
the  duty  of  a  railroad  company  to  keep  a  highway  in  reasonably  safe 
condition  for  travel  at  the  point  where  the  highway  intersects  such 
railroad  right  of  way,  or  where  the  law  makes  it  the  duty  of  a  railroad 
company,  in  making  alterations  by  means  of  which  the  highway  may 
be  obstructed,  to  provide  and  keep  in  good  order  suitable  temporary 
ways  to  enable  travelers'  to  avoid  or  pass  such  obstructions,  and 
where  a  party  is  injured  in  consequence  of  the  failure  of  the  rail- 
road company  to  discharge  this  duty,  such  company  cannot  escape 
liability  by  showing  that  the  work  was  done  by  other  parties  under 
an  independent  contract. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County ;  before  Justice  John 
H.  Burford. 

Action  by  Lewis  H.  Wilker  against  the  Choctaw,  Oklahoma 
&  Western  Railway  Company.  Judgment  for  plaintiff.  Defend- 
ant  brings  error.    Affirmed. 

This  was  an  action  begun  in  the  district  court  of  Logan  county, 
Okl.  T.,  on  the  25th  day  of  October,  1902,  by  the  plaintiff  against 
the  defendant.  In  his  petition,  the  plaintiff  alleges:  That  the 
defendant,  the  Choctaw,  Oklahoma  &  Western  Railroad  Com- 
pany, a  corporation,  was  at  the  time  of  said  injury,  a  corporation 
duly  organized  and  existing  under  the  laws  of  the  territory  of 
Oklahoma,  and  as  such  was  impowered  by  its  charter  to  con- 
struct a  railroad  through  the  county  of  Logan.  That  on  the  29th 
day  of  April,  1902,  the  said  defendant  company  was  engaged 
in  the  construction  of  its  railroad  over  and  across  section  7, 
township  16  N.,  of  range  1  E.,  of  the  meridian  line  of  the  county 
of  Logan,  and  over  and  across  the  highway  which  runs  by  sec- 
tion 7,  on  the  west  side  thereof,  and  on  the  said  meridian  line. 
That  in  the  construction  of  said  railroad  it  became  necessary  for 
the  defendant  to  place  said  highway,  which  had  been  torn  up 
by  the  construction  of  the  railroad  of  the  defendant,  in  good  and 
safe  condition,  and  in  proper  condition  to  be  used  by  the  public 
with  safety.  That  the  defendant  in  the  construction  of  the  rail- 
road as  aforesaid,  on  the  highway  on  the  meridian  line  by  section 
7»  negligently  and  carelessly  failed  to  place  said  highway  so 
torn  up  by  it  as  aforesaid  in  a  good  and  safe  condition  and  fit 
to  be  traveled  over  by  the  public.  Then  in  said  petition  follows 
a  detailed  and  accurate  description  of  the  defect  in  the  crossing* 
of  the  highway  and  the  railroad  right  of  way.  The  petition  fur- 
ther alleges  that  on  the  said  29th  day  of  April,  1902,  the  plaintiff, 
while  traveling  over  said  highway  with  a  loaded  wagon  and  using 
reasonable  care  and  caution  to  avoid  injury,  in  consequence  ot 
the  railroad  company's  negligence  in  not  keeping  said  crossing 
in  suitable  and  proper  repair  and  reasonably  safe,  sustained  in- 
jury, and  was  damaged.     Then  follows  a  description  of  the  in- 
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jury,  and  the  petition  concludes,  "Wherefore  the  plaintiff  de- 
mands the  sum  of  $5,000  and  the  costs  of  this  action/'  and  to  this 
petition  the  defendant  first  filed  a  motion  to  make  the  petition 
more  definite  and  certain,  which  is  by  the  court  overruled.  De- 
fendant then  filed  a  demurrer  on  the  grounds  ( 1 )  that  the  plead- 
ing filed  by  plaintiff  herein  is  not  entitled  "petition,"  as  required 
by  section  3695,  of  the  Statutes  of  1893;  and  (2)  because  the 
petition  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  in  favor  of  the  plaintiff  and  against  the  defendant.  This 
demurrer  was  sustained  as  to  the  first  ground  and  overruled  as 
to  the  second.  Plaintiff  was  then  given  leave  to  amend  said 
petition  by  interlineation,  and  defendant  given  10  days  to  answer. 
On  the  19th  day  of  February,  1903,  the  defendant  filed  its  an- 
swer, which  answer  is,  first,  a  denial  of  every  material  allegation 
in  plaintiff's  petition  and  prayer  for  judgment;  second,  it  denies 
negligence  in  the  construction  of  the  passageway  over  and  across 
the  railway  bed  at  the  junction  of  the  highway  along  the  rail- 
road right  of  way,  as  set  forth  in  the  petition ;  third,  the  defend- 
ant denies  liability  for  the  reason  that  it  is  alleged  that  the  in- 
juries were  caused  by  the  contributory  negligence  of  the  de- 
fendant ;  and,  fourth,  defendant  denies  liability  because  it  alleges 
the  fact  to  be  that  said  passageway  was  being  constructed  by 
the  firm  of  Kahmann  &  McMurray,  contractors,  who  had  the 
complete  charge  and  control  of  said  construction  and  the  build- 
ing of  the  grade  of  said  railway  company  at  the  point  where 
said  passageway  crosses  the  same.  To  this  answer  the  plaintiff 
filed  a  reply :  ( 1 )  He  denied  each  and  every  one  of  the  allega- 
tions in  the  second  defense  set  out;  (2)  he  denied  each  and  every 
one  of  the  allegations  in  the  third  defense  set  out;  and  (3)  he 
denied  each  and  every  one  of  the  allegations  in  the  fourth  defense 
set  out,  and  prayed  judgment.  Afterwards,  and  on  March  10, 
1904,  said  cause  came  on  for  trial  pursuant  to  assignment  there- 
tofore made.  A  jury  was  duly  and  legally  impaneled  and  sworn 
to  try  said  cause,  and  evidence  heard,  the  jury  instructed  by  the 
court  as  to  the  law,  arguments  of  counsel  made,  and  the  jury 
returned  a  verdict  against  the  defendant  and  in  favor  of  the 
plaintiff,  assessing  his  damages  at  the  sum  of  $750,  and  also 
returned  answers  to  50  special  interrogatories  propounded  to 
them.  Motion  for  new  trial  was  regularly  made  in  due  time  by 
defendant,  which  was  by  the  court  overruled,  and  judgment  on 
verdict  pronounced,  to  all  of  which  the  defendant,  by  its  coun- 
sel, objected  and  excepted.    The  case  is  brought  here  for  review. 

C  B.  Stuart,  T,  R.  Beaman,  C  O.  Blake,  M.  A.  Lozv,  and 
Dale  &  Bierer,  for  defendant  in  error. 

Devereux  &  Hildreth  and  Cotteral  &  Hornor,  for  defendant 
in  error. 

Irwin,  J.  (after  stating  the  facts).  There  are  but  two  ques- 
tions presented  to  the  court  and  argued  by  counsel  for  a  reversal 
of  the  case.    While  some  other  assignments  of  error  have  been 
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made  by  the  plaintiff,  a  great  many  objections  were  waived  in  the 
motion  for  a  new  trial,  and  by  the  express  statement  of  counsel 
in  their  brief  all  the  assignments  of  error,  save  two,  have  been 
waived  and  abandoned  by  them,  as  we  find  in  the  very  outset  of 
plaintiffs  in  error's  brief:  "There  are  two  questions  which  we 
will  present  in  this  brief  and  argument  for  a  reversal  of  the 
case,  with  directions  to  the  court  below  to  dismiss,  and  we  will 
present  them  in  the  following  order."  The  first  of  these  ques- 
tions is :  "We  contend  that  the  court  below,  under  the  evidence, 
should  have  sustained  the  demurrer  interposed  at  the  conclusion 
of  plaintiff's  evidence,  or  should  have  sustained  the  motion  of 
plaintiff  in  error  which  asked  the  court  to  direct  a  verdict  in 
favor  of  defendant,  because  under  the  evidence  in  the  case  it 
is  plainly  evident  that  the  plaintiff  ought  not  to  recover,  because 
of  contributory  negligence  upon  his  part."  And,  second :  "That 
the  court  below  erred  in  excluding  the  testimony  offered  by  the 
defendant  below  for  the  purpose  of  showing  that  the  injury  com- 
plained of  was  the  result  of  the  negligence  of  persons  for  whom 
the  defendant  company  was  not  liable,  to  wit,  Kahmann  &  Mc- 
Murray,  independent  conti  actors,  who  subcontracted  with  one 
James  McCaddon  for  the  construction  of  the.  vehicle  crossing-, 
which  plaintiff  below  claimed  was  so  negligently  constructed  as 
to  cause  the  injury  complained  of."  These  are  the  only  two 
propositions  which  this  court  has  a  right  to  consider.  This  is 
true  from  the  fact  that  they  are  the  only  two  which  are  pre- 
sented by  counsel  for  plaintiff  in  error  in  their  brief  and  argu- 
ment, and  under  the  well-recognized  and  oft-repeated  decisions 
of  this  court,  where  errors  are  assigned  and  are  raised  in  the 
motion  for  a  new  trial  and  are  not  referred  to  or  discussed  ii> 
the  brief  of  counsel,  they  will  be  treated  as  waived  in  this  court. 
This  proposition  requires  no  citation  of  authorities,  as  it  has 
been  so  often  and  repeatedly  decided  by  this  court.  We  will 
discuss  these  propositions  in  their  order. 

1.  Did  the  evidence  disclose  such  contributory  negligence  on 
the  part  of  the  plaintiff  that  the  court  should  have  taken  the 
case  from  the  jury  and  directed  a  verdict  for  the  defendant  in 
the  court  below?  We  take  the  rule  to  be  well  established  that, 
where  there  is  a  conflict  of  evidence  on  the  question  of  contribu- 
tory negligence,  it  is  always  a  question  of  fact  for  the  jury,  and 
it  is  only  in  cases  where  the  facts  are  such  that  all  reasonable 
men  must  reach  the  same  conclusion  that  it  becomes  a  question 
of  law  for  the  court.  In  the  case  of  Kane  v.  Northern  Central 
Railway  Company,  reported  in  128  U.  S.,  at  page  91,  9  Sup.  Ct, 
at  page  16,  32  L.  Ed.  339,  the  United  States  Supreme  Court 
say :  "In  an  action  by  an  employee  of  a  railroad  company  against 
the  company  to  recover  damages  for  personal  injuries  received 
by  reason  of  the  negligence  of  the  company,  in  order  to  de- 
termine whether  the  employee,  by  recklessly  exposing  himself 
to  peril,  has  failed  to  exercise  the  care  for  his  personal  safety 
that  might  reasonably  be  expected,  and  has  thus  by  his  own  neg- 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas,  N  S        763 

Choctaw,  etc.,  Ry.  Co.  v,  Wilker 

ligence  contributed  to  .causing  the  accident,  regard  must  always 
be  had  to  the  circumstances  of  the  case -and  the  exigencies  of 
his  position;  and  the  decision  of  this  question  ought  not  to  be 
withheld  from  the  jury  unless  the  evidence,  after  giving  the 
plaintiff  the  benefit  of  every  inference  to  be  fairly  drawn  from  it, 

50  conclusively  establishes  contributory  negligence  that  the  court 
would  be  compelled,  in  the  exercise  of  a  sound  judicial  discre- 
tion, to  set  aside  any  verdict  returned  in  his  favor/'  And  in  the 
case  of  City  of  Guthrie  v.  C.  E.  Swan,  reported  in  5  Okl.  779, 

51  Pac.  562,  this  court  says  (on  page  785,  5  Okl.,  and  page 
564,  51  Pac.)  :  "These  circumstances  adduced  in  evidence  were 
such  as  that  it  was  the  duty  of  the  court  to  submit  them  to  the 
jury  for  determination  as  to  whether  or  not,  under  proper  in* 
structions,  the  plaintiff  was  guilty  of  negligence."  And  in  the 
case,  prior  to  using  this  language,  the  court  had  detailed  the 
evidence  which  showed  that  there  was  a  conflict  of  evidence  upon 
this  point.  And  in  the  case  of  Neely  v.  Southwestern  Cotton 
Seed  Oil  Co.  (Okl.)  reported  in  75  Pac,  537,  64  L.  R.  A.  145, 
this  court  says:  "When,  on  the  trial  of  a  cause,  a  question  is 
presented  as  to  the  existence  of  negligence  or  contributory  neg- 
ligence, and  the  facts  which  the  evidence  reasonably  tends  to 
establish  are  such  that  all  reasonable  men  must  draw  the  same 
conclusions  from  them,  the  case  is  one  of  law  for  the  court; 
but,  if  fair-minded  men  may  honestly  draw  different  conclusions, 
the  cause  should  not  be  withdrawn  from  the  jury."  In  Palmer 
V.  Bearing,  93  N.  Y.  7,  that  court  says :  "While  previous  knowl- 
edge, by  a  party  injured,  of  a  dangerous  situation  or  impending 
danger,  from  which  a  person  of  ordinary  intelligence  might  ap- 
prehend injury,  generally  imposes  on  him  greater  care  and  cau- 
tion in  approaching  it,  the  degree  of  care  required  is  a  question 
of  fact  for  the  jury."  In  Stewart  v.  Harvard  College,  12  Allen 
(Mass.)  58,  it  is  held  that  whether  a  person  who  has  received 
an  injury  by  falling  in  an  elevator  was  careless  in  omitting  to 
observe  before  stepping  upon  the  platform  whether  the  engine 
was  in  operation  so  that  the  elevator  could  not  fall  is  a  question 
of  fact  to  be  submitted  to  the  jury.  In  Brezee  v'.  Powers  (Mich.) 
45  N.  W.  130,  it  is  decided  that  where  the  plaintiff  is  injured  by 
falling  into  an  area  on  a  private  walk,  and  the  plaintiff  had  passed 
many  times  along  the  walk,  and  could  see  it  from  his  window, 
and  at  the  time  of  the  accident  it  was  nighttime,  but  light  enough 
for  the  plaintiff  to  see  the  walk,  the  question  of  contributory  neg- 
ligence was  properly  left  to  the  jury.  The  court  says:  "Where 
the  essential  fact  in  a  case  is  whether  contributory  negligence 
did  or  did  not  exist,  and  this  depends  upon  inference  tp  be  drawn 
from  facts  and  circumstances  about  which  honest,  intelligent,  and 
impartial  men  might  differ,  such  a  case  should  be  submitted  to 
the  jury."  In  Engel^^.  Smith  (Mich.)  46  N.  W.  .21,  21  Am. 
St.  Rep.  549,  the  plaintiff  was  injured  by  falling  into  a  hatch- 
way, with  the  location  of  which  he  was  fully  acquainted,  and 
he  also  knew  that  i':  was  customary  to  use  it  at  the  time  of  day 
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at  which  the  accident  happened.  He  did  not  stop  to  see  whether 
the  hatchway  was  open  or  not,  but  fell  into  it  and  was  injured. 
It  was  held  a  question  for  the  jury  whether  he  was  guilty  of 
contributory  negligence  or  not. 

Now  in  this  case  the  record  discloses  the  testimony  of  the 
plaintiff,  in  which  he  goes  into  detail  as  to  his  conduct  at  the 
time  and  just  prior  to  the  injury.  He  testified  that  he  was  re- 
turning home  from  Guthrie,  driving  a  four-horse  wagon,  which 
was  loaded.  This  highway  was  his  most  direct  way  home  from 
Guthrie.  He  reached  the  point  about  dark,  but  still  it  was  light 
enough  for  him  to  see  about  as  far  as  his  horses'  heads.  At 
this  point  the  railway  crossed  the  highway  at  right  angles,  and 
that  crossing  had  only  been  made  that  day,  but  the  plaintiff 
swears  he  had  never  crossed  that  crossing  since  it  had  been 
changed,  and  that  he  had  no  knowledge  of  the  change ;  that  when 
he  reached  the  crossing  the  team  stopped,  and  he  looked  at- 
tentively at  the  crossing,  and  saw  where  other  vehicles  had  gone 
across  it,  and  saw  where  the  dirt  had  been  banked  up.  He  then 
carefully  drove  slowly  onto  the  crossing.  Now  these  facts  and 
circumstances,  if  there  was  no  other  evidence  in  the  case,  were 
facts  and  circumstances  which  the  jufy  had  a  right  to  consider 
in  determining  the  question  of  contributor}'  negligence,  and  with 
this  evidence  in  the  case,  if  it  stood  alone,  and  was  contradicted 
by  many  witnesses  as  to  the  facts,  would  be  sufficient  to  author- 
ize the  court  in  submitting  the  case  to  the  jury  under  proper  in- 
structions. This  question  was  submitted  to  the  jury,  and  by 
their  verdict  they  found  against  the  defendant  on  this  proposi- 
tion, and  no  criticism  is  made  in  the  briefs  and  arguments  of 
counsel  as  to  the  instructions  of  the  court.  Hence  we  are  au- 
thorized in  presuming  that  such  instructions  correctly  and  prop- 
erly stated  the  law,  and  we  do  not  think  it  was  error  on  the 
part  of  the  court  in  refusing  to  take  this  question  from  the  jury 
and  decide  that  it  was  contributory  negligence,  or  in  other  words, 
sustain  the  demurrer  of  the  defendant. 

The  other  and  only  remaining  assignment  of  error  is  that,  as 
contended  for  by  plaintiff  in  error,  the  injury  complained  of  was 
the  result  of  negligence  of  an  independent  contractor,  and  there- 
fore the  plaintiff  in  error  is  not  liable.  We  have  carefully  ex- 
amined the  cases  submitted  by  counsel  for  plaintiff  in  error  to 
sustain  this  contention,  but  we  think  in  those  cases  there  is  a 
decided  difference  in  the  facts  from  those  in  the  case  at  bar.  In 
all  those  cases,  we  think  without  exception,  the  element  of  a 
public  duty  is  omitted.  We  do  not  think  that  any  of  these  cases 
would  sustain  the  contention  that  where  a  railroad  company,  under 
the  law,  was  charged  with  a  duty  to  the  public,  and  the  injur}' 
complained  of  resulted  from  a  failure  to  properly  discharge  that 
duty,  their  liability  could  be  avoided  by  showing  that  the  work 
was  done  under  an  independent  contract.  One  of  the  cases  cited 
by  counsel  for  plaintiff  in  error  is  the  case  of  Casement  z\  Brown, 
reported  in  148  U.  S.,  at  page  615,  13  Sup.  Ct.,  at  page  672,  37 
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L.  Ed.  582.  In  this  case  two  railroad  corporations,  one  an  Ohio 
and  the  other  a  West  Virginia  corporation,  obtained  authority 
from  the  United  States  government  to  construct  a  railroad  bridge 
across  the  Ohio  river  opposite  Point  Pleasant,  West  Virginia. 
They  let  the  contract  for  the  building  of  the  bridge  to  the  con- 
tractor Casement.  This  action  was  brought  against  Casement 
for  the  recovery  of  two  barges  claimed  to  have  been  lost  through 
the  negligence  of  defendant,  and  Casement  set  up  as  his  defense 
that  he  was  only  the  agent  of  the  railroad  companies,  and  that 
they,  and  not  he,  were  liable.  The  court  found  against  him  on 
that  proposition,  and  the  Supreme  Court  of  the  United  States 
sustains  them  in  that.  This  decision  simply  goes  to  the  effect 
that  the  contractor,  through  whose  negligence  the  damage  oc- 
curred and  was  directly  attributable,  could  not  shirk  his  responsi- 
bility on  the  ground  of  his  being  the  agent;  but  they  did  not 
attempt  to  decide  what  the  liability  of  the  railroad  company 
would  be  in  the  case,  and  they  did  not  decide  anything  like  the 
case  similar  to  the  case  at  bar  where  a  public  duty  is  involved. 
It  is  apparent  from  a  reading  of  this  decision  that  the  Supreme 
Court  of  the  United  States  in  that  case  did  not  intend  to  lay 
down  the  rule  that  the  companies  under  certain  circumstances 
would  not  be  liable,  because  on  page  623  of  148  U.  S.,  and  page 
675  of  13  Sup.  Ct.  (37  L.  Ed.  582),  they  use  this  language:  "It 
is  unnecessary  to  inquire  whether,  because  of  the  supervision  re- 
tained by  the  companies  through  their  engineers,  or  because  the 
work  which  was  done  was  work  done  on  a  public  highway,  the 
companies  might  also  be  responsible  for  any  negligence  in  the 
progress  of  the  work.  It  is  enough  for  this  case  that  these  de- 
fendants  contracted  to  do  the  work,  and  to  produce  a  finished 
structure  according  to  certain  plans  and  specifications,  and,  hav* 
ing  made  such  contract  and  engaged  in  such  work  in  accordance 
therewith,  they  are  responsible  for  all  injuries  resulting  from  their 
own  negligence." 

Counsel  for  plaintiff  in  error  also  cite  the  case  of  Aldritt  v, 
Gillette-Herzog  Mfg.  Co.,  88  N.  W.  741,  from  the  Minnesota 
Supreme  Court;  but  an  examination  of  that  case  will  show  that 
one  John  Wunder  had  entered  into  a  contract  with  the  owner 
and  was  engaged  in  the  construction  of  a  building  in  the  city 
of  Minneapolis.  Subsequently  he  entered  into  a  contract  with 
defendant  in  this  action,  by  which  he  undertook  and  agreed  to 
furnish  and  erect  at  such  times  as  might  be  required  of  him  all 
the  structural  iron  work  of  the  building,  including  beams,  beam 
fitting,  and  trusses.  Defendant  in  turn  subsequently  sublet  the 
same  to  the  firm  of  Winbald  &  Bruce,  and  that  firm  entered  upon 
its  performance.  Just  prior  to  the  time  complained  of  the  sub- 
contractors, Winbald  &  Bruce,  had  deposited  in  the  street  ad- 
jacent to  the  building  a  quantity  of  material  to  be  used  in  the 
performance  of  the  contract,  including  a  large  iron  beam,  which 
was  so  placed  that  it  extended  across  the  street.  On  the  night 
of  August  4, 1900,  about  11  o'clock,  and  while  said  large  iron  beam 
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was  so  across  the  street  adjacent  to  the  building,  plaintiff,  who 
was  riding  a  bicycle  thereon,  without  fault  on  his  part  ran  his 
wheel  into  the  beam  and  received  the  injuries  complained  of. 
Now  this,  it  will  be  seen,  is  a  very  different  case  from  the  case 
at  bar.  This  was  a  suit  brought  against  a  contractor  for  an  in- 
jury resulting  from  the  negligence  of  the  independent  subcon* 
tractor ;  and  as  to  the  contract  with  the  subcontractor  there  was 
no  legal  duty  placed  upon  them  to  keep  the  streets  of  Minneapolis 
reasonably  safe  for  travel,  and  this  decision  does  not  pretend  to 
say  what  the  result  would  have  been  had  this  action  been  brought 
against  the  city  of  Minneapolis.  We  think  that  under  the  facta 
as  alleged  in  this  case  if  the  suit  had  been  brought  against  the 
city  of  Minneapolis,  there  would  have  been  no  doubt  about 
plaintiff's  right  to  recover. 

They  also  cite  the  case  of  Kansas  Central  Railway  Company  r. 
Fitzsimmons,  18  Kan.  34,  which  was  an  action  where  an  injury 
resulted  to  a  small  boy  while  playing  on  a  turntable,  which  was 
mischievously  revolved  by  some  other  boy,  whereby  his  leg  was 
lost.  The  defense  was  that  the  road  had  never  been  turned  over 
to  the  Kansas  Central  Railway  Company,  and  was  not  at  the 
time  in  their  possession  or  operated  by  them,  but  was  in  the 
hands  of  the  contractor,  the  Washington  Improvement  Company, 
and  it  was  held  there  that  the  plaintiff  could  not  recover;  but  it 
will  be  seen  that  in  this  case  it  involved  the  discharge  of  no 
public  duty,  similar  to  that  involved  in  this  case,  and  in  this 
latter  case  the  Kansas  Supreme  Court  say,  at  page  41  of  the 
opinion:  "We  do  not  wish  to  be  understood  that  upon  the  evi- 
dence produced  the  jury  should  have  found  that  the  Washington 
Improvement  Company  was  in  fact  operating  the  railroad,  nor 
that  the  Kansas  Central  Railway  Company  is  not  liable  in  the 
case.  The  question  as  to  which  company  was  operating  the  road 
at  the  time  of  the  injuries  complained  of  is  a  question  of  fact, 
to  be  decided  upon  the  evidence  by  the  jur>'.  But  a  party  to  an 
action  has  a  right  to  have  his  case  submitted  to  the  jury  under 
proper  instructions,  and  in  this  case  the  plaintiff  in  error  has 
been  denied  this  legal  right."  And  in  this  same  case  that  great 
and  distinguished  jurist,  of  whom  there  is,  in  the  judgment  of 
the  writer  of  this  opinion,  no  better  in  the  United  States,  Justice 
Brewer,  in  a  dissenting  opinion,  uses  this  language:  "All  I 
understand  the  instruction  to  say  is  that  a  railway  corporation 
receiving  a  franchise  from  this  state,  with  the  high  and  peculiar 
privileges  attaching  to  corporations  incorporated  lo  discharge  a 
public  duty  as  well  as  to  subserve  a  private  benefit,  cannot  shift 
upon  others  the  duty  and  responsibility 'of  a  personal  exercise 
of  the  corporate  powers  granted,  except  in  the  cases  and  under 
the  conditions  specified  in  the  statute.  It  may  contract  for  the 
construction  of  its  road.  It  may  lease  the  road,  when  con- 
structed, to  another  corporation,  whose  road,  with  its  own,  will 
make  a  continuous  line.  But  it  cannot  avoid  responsibility  bv 
simply  permitting  another  party,  neither  contractor  nor  lessee. 
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to  assume  charge  of  the  immediate  running  of  the  road."  They 
also  cite  the  case  of  Chicago  City  Railway  Company  v,  Hennessy, 
16  111.  App.  154.  But  an  examination  of  this  case  will  show  that 
all  that  was  there  held  by  the  court  was  that  a  contractor  who 
had  taken  a  contract  from  the  said  railway  company  to  construct 
a  cable  system  for  running  its  cars,  and  where  an  injury  was  oc* 
casioned  by  the  negligence  of  such  contractor  the  said  contractor 
himself  could  not  escape  liability ;  but  there,  again,  was  no  public 
trust  or  duty  required  by  law. 

A  number  of  cases  are  cited  by  counsel  for  plaintiff  in  error 
to  support_their  theory,  but  we  think  that  in  all  of  these  cases, 
there  is  an  entire  absence  of  the  question  of  a  duty  imposed  by 
statute,  and  we  take  the  rule  to  be  elementary  that,  where  the 
statute  imposes  upon  a  railroad  corporation  a  certain  duty,  they 
cannot  escape  liability  for  a  failure  to  perform  that  duty  or  a 
damage  occasioned  thereby  by  delegating  that  authority  to  an 
independent  contractor.  In  1  Thompson  on  Negligence,  p.  278, 
it  is  said :  "Where  a  duty  is  imposed  by  statute  upon  a  proprietor 
who  proposes  to  excavate  for  the  purpose  of  building,  it  is  no 
defense  to  an  action  by  another  proprietor,  who  is  injured,  that 
the  former  contracted  with  another  to  do  the  work." 

We  have  examined  the  entire  record  in  this  case,  and,  finding 
no  error  that  we  deem  material  or  for  which  the  case  should  be 
reversed,  the  decision  of  the  district  court  is  affirmed,  at  the 
costs  of  plaintiff  in  error.  All  the  Justices  concurring,  except 
BuRFORD,  C.  J.,  who,  having  tried  the  case  below,  took  no  part  in 
this  decision,  and  Beauchamp,  J.,  absent. 


Whipple  v.  Michigan  Cent.  R.  Co. 

(Supreme  Court  of  MichiKati,  Feb.  26,  1906.) 
[106  N.  W.  Rep.  690.] 

Carriers — Pleading — ^Evidence. — In  an  action  for  injuries  to  a  pas- 
senfi^er,  where  the  declaration  alleged  several  independent  acts  of 
neRligence  of  the  defendant,  proof  of  any  one  of  those  acts  causing 
the  injury  complained  of  is  all  that  is  necessary. 

Trial — ^Remarks  of  Counsel.* — In  an  action  for  personal  injuries 
against  a  railroad  company,  .remarks  of  counsel  for  the  plaintiff  in 
argument  that  the  defendant  is  not  capable  of  feeling  any  sympathy, 
that  it  is  not  a  living  person,  and  distinguishing  between  a  corpora- 
tion operating  a  business  for  gain  and  a  human  person  operating  a 
business,  in  that  the  corporation  has  no  feeling,  constitute  reversible 

error. 

■  ■  — ■  ■. 

*For  the  authorities  in  this  series  on  the  subject  of  the  arguments 
and  remarks  of  counsel  reflecting  on  the  credibility  of  witnesses,  etc.. 
see  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.), 
18  R.  R.  R.  531,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  531. 
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Error  to  Circuit  Court,  Monroe  County ;  Harry  A.  Lockwood, 
Judgfe. 

Action  by  Sarah  A.  Whipple  against  the  Michigan  Central 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant brings  error.     Reversed. 

Argued  before  Moore,  C.  J.,  and  Carpenter,  Grant,  Mont- 
gomery, and  Hooker,  JJ. 

Chas.  A,  Golden  and  George  B.  Tegart  (O.  B.  ButterHeld  and 
Henry  Russcl,  of  counsel),  for  appellant. 

BdzOa/rd  R.  Gilday  and  Willis  Baldwin,  for  appellee. 

Montgomery,  J.    This  case  was  once  before  the  court,  and  is 
reported  in  130  Mich.  460,  90  N.  W.  287.    A  judgment  for  the 
plaintiff  was  reversed  and  a  new  trial  ordered.     The  case  was 
sent  back  for  a  new  trial  and  additional  evidence  was  offered  by 
the  plaintiff.    It  is  again  urged  that  there  was  no  evidence  of  the 
negligence  charged  which  justified  the  submission  of  the  case 
to  the  jury.     Since  the   former  decision   the  court  has   again 
had  occasion  to  consider  the  facts  surrounding  the  wreck  in  ques- 
tion in  Hamilton  v.  Michigan  Central  R.  R.  Co.,  135  Mich.  95, 
97  N.  W.  392.     In  that  case  we  held  that,  upon  the  testimony 
there  adduced,  the  question  of  the  defendant's  negligence  was 
properly  submitted  to  the  jury.     A  careful  examination  of  the 
testimony  in  the  present  record  discloses  a  case  quite  as  strong- 
for  the  plaintiff  as  was  presented  in  Hamilton's  Case.    We  think 
is  unnecessary  to  discuss  this  testimony  in  detail.     That   was 
done  in  Hamilton's  Case.    We  think  the  case  upon  this  question 
was  a  proper  one  for  the  jury.    A  question  is  made  on  the  plead- 
ings in  the  present  case.     The  declaration,  which  is  in  a  single 
count,  averred:     "*     *     *     The  defendant  did  keep  and  main- 
tain at  the  date  aforesaid,  and  for  upwards  of  one  year  prior 
thereto,   an   unsafe   and   dangerous   road,   extending  over   and 
through  the  places  aforesaid,  and  especially  at  and  near  between 
the  stations  on  said  road  of  Vienna  and  Alexis,  in  the  county  of 
Monroe  aforesaid,  in  this,     to  wit,  that  the  defendant  did  not 
fasten  the  rails  upon  said  road  by  fish  plates  or  otherwise,  and 
did  not  fasten  or  spike  said  rails  upon  the  ties  of  said  road  at 
the  place  aforesaid,  and  did  allow  the  ties  upon  said  road  at  the 
place  aforesaid  and  in  the  vicinity  thereof  to  become  decayed 
and  rotten  and  the  track,  and  rails  unfastened  thereto,  by  reason 
of  which  conditions  said  track  and  rails  thereon  became  and 
were,  for  a  long  time  prior  thereto  .and  until  and  after  that  said 
9th  day  of  November,  1899,  unsafe  and  dangerous  to  run  trains 
thereover,  and  when  said  train  of  cars  of  the  defendant  on  said 
9th  day  of  November,  1899,  on  which  said  plaintiff  was  then  and 
there  a  passenger,  and  while  said  train  was  runnmg  over  said 
road»  when,  on  account  of  the  fault  and  negligence  of  the  de- 
fendant as  above  set  forth,  the  tracks  and  rails  of  the  said  de- 
fendant on  which  said  train  was  running  between  the  said  sta- 


Vol  23  R  R  R— Vol  46  Am  &  Eng  R  Cas.  N  S       769 

Whipple  V.  Michig^an  Cent.  R.  Co 

tions  of  Vienna  and  Alexis  at  the  place  aforesaid  spread  out  and 
became  out  of  place,  that  by  reason  thereof  the  said  train  became 
derailed  while  runnimr  at  a  hi^h  and  excessive  rate  of  speed, 
and  was  then  and  there  wrecked  and  destroyed." 

It  is  contended  that,  to  entitle  the  plaintiff  to  recover  under  this 
declaration,  it  was  necessary  to  show,  first,  that  the  cause  of  the 
accid^at  was  the  spreading  of  the  track;  second,  that  the  track 
spread  because   of   the   combination   of   circumstances   averred, 
viz.,  that  the  rails  were  not  fastened  together,  that  they  were  not 
spiked  to  the  ties,  and  that  the  ties  were  decayed  and  rotten,  and 
that  each  element  of  this  combination  was  due  to  the  negligence 
of  the  defendant.    The  case  of  Wormsdorf  v.  Det.  Railwav  Co., 
75  Mich.  472,  42  N.  W.  1000,  13  Am.  St.  Rep.  453,  is  cited  in 
support  of  this  contention.     As  we  had  recent  occasion  to  say 
of  this  case,  it  has  frequently  been  misunderstood.     It  has  been 
pointed  out  that  in  that  case  the  acts  which  were  held  essential 
to  prove  were  dependent.     See  Pinch  v.  Hotalino:   (decided  in 
the  present  term)  106  N.  W.  69.    The  headnote  of  the  case  of 
Wormsdorf  v.  Railway  is  as  follows:  "Where,  in  an  action  for 
negligence,    the   accident   and   resulting   injury   are   alleged   as 
having  been  caused  by  several  concurring  negligent  acts  and 
omissions  of  the  defendant,  each  element  of  negligence  must  be 
proved  to  warrant  a  recovery."     This  headnote  does  not  state 
the  law.    The  rule  is  elementary  that,  in  an  action  of  negligence, 
it  is  sufficient  for  the  plaintiff  to  prove  sufficient  to  the  sub- 
stantive charges  of  negligence  contained  in  his  declaration  to 
make  out  a  liability  in  fact,  although  negligent  acts  may  be 
charged  which  are  not  proven.    Nor  do  we  think  this  headnote  is 
a  correct  statement  of  the  holding  in  the  case.     The  language 
of  the  decision  is  as  follows :   "The  declaration  contains  but  one 
count,  and  the  accident  and  resulting  injury  are  alleged  to  have 
been  caused  by  the  several  concurring  negligent  acts  of  and 
omissions  of  defendant."    The  court  proceeds :  "Had  the  connect- 
ing rod  not  broken,  although  the  horse  was  fractious,  and  al- 
though there  was  no  conductor,  and  although  the  driver  of  the  . 
east-bound  car  did  accelerate  his  speed,  and  had  not  stopped  and 
suffered  the  plaintiff  to  alight,  the  injury  would  not  have  been 
received  by  plaintiff.    And  so,  if  either  duty  upon  the  violation 
of  w^hich  negligence  is  predicated  had  been  performed,  the  ac- 
cident would  not  have  happened.    It  was  necessary  to  the  plain- 
tiff's case  under  the  pleadings  to  establish  by  proof  each  element 
of  negligence  alleged."    If  the  court  was  right  in  saying  that  the 
accident  would  not  have  happened  but  for  the  occurrence  of  all 
the  facts  referred  to  in  the  above  statement,  it  would  be  true  that 
the  plaintiff  would  not  be  entitled  to  recover  without  regard  to 
the  pleadings,  and  it  would  be  equally  true  that  the  plaintiff  could 
not  recover  under  the  pleadings  in  the  case  or  under  any  form  of 
pleadings  without  establishing  by  proof  each  element  of  the  neg- 
ligence charged.    That  is  the  extent  of  the  holding  in  that  case, 
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and  it  is  the  extreme  limit  to  which  the  rule  could  be  extended, 
having  regard  to  precedent.  In  the  present  case,  if  the  rails,  in 
fact,  spread  from  any  of  the  causes  alleged,  negligence  on  the 
part  of  the  defendant  might  be  found,  and  the  fact  that  the  decla- 
ration alleged  other  causes  which  might  have  contributed  to  the 
spreading  of  the  rails  does  not  result  in  the  case  being  outside  of 
the  allegations. 

Error  is  assigned  upon  the  conduct  of  counsel,  and  we  quote 
from  the  record  of  the  argument  of  counsel  for  plaintiff,  which 
was  made  the  subject  of  objection  and  exception ;  the  exceptions 
being  noted  in  the  extract  as  they  appear  in  the  record:  "Mr. 
Baldwin :  When  Mr.  Golden  comes  to  lay  this  matter  before  you, 
he  will  undoubtedly  express  a  great  deal  of  sympathy  for  Mrs. 
Whipple,  both  on  behalf  of  himself  and  company.  He  will  be 
very  sorry  that  this  accident  happened.  He  will  be  very  sorry 
she  was  injured.  The  company  will  be  very  sorry  and  will  put 
her  off  with  sympathizing  words,  and  words  only.  This  de- 
fendant here,  when  you  speak  of  sympathizing,  is  not  capable  of 
feeling  any  sympathy.  It  is  not  a  living  person.  (To  which 
statement  counsel  for  defendant  did  then  and  there  except,) 
Mr.  Baldwin:  It  is  simply  a  fictitious  person  in  law.  It  is  an 
intangible  thing.  It  does  not  know  what  fear  or  sympathy  is. 
(To  which  statement  counsel  for  defendant  did  then  and  there 
except.)  Mr.  Baldwin:  And  when  he  will  talk  to  you  about 
sympathy,  just  think  of  it.  What  is  the  purpose  of  this  corpora- 
tion ?  Simply  to  make —  Court :  I  don't  know  as  that  characteri- 
zation of  the  defendant  is  proper.  I  think  you  had  better  avoid 
argument  as  to  the  particular  character  or  condition  of  the  de- 
fendant. So  far  as  damages,  they  stand  the  same  as  any  other 
person.  They  are  responsible  for  their  acts  the  same  as  any  other 
person,  in  the  same  way.  Mr.  Baldwin :  There  is  this  difference 
between  any  corporation  operating  any  business  for  gain  or  any 
other  purpose,  and  that  is  this;  if  a  human  person  is  operating 
a  business,  there  are  two  checks  upon  a  man,  only  one  of  which 
there  is  on  a  corporation.  The  man,  in  addition  to  his  desire  for 
gain,  etc.,  has  a  human  feeling  which  will  check  him  from  doing 
certain  things  which  it  would  not  check  a  corporation  from  doing 
because  a  corporation  has  no  feeling.  (To  which  statement  coun- 
sel for  defendant  did  then  and  there  except.)" 

As  much  as  we  may  regret  the  necessity  of  reversing  this  case 
for  this  error,  we  cannot  overlook  the  infraction  of  rules  so 
clearly  laid  down  in  our  previous  decisions  relating  to  the  conduct 
of  counsel  in  the  trial  of  causes.  Here  is  a  manifest  and  appar- 
ently studied  purpose  to  induce  the  jury  to  deal  with  this  de- 
fendant corporation  differently  than  it  would  with  an  individual 
defendant,  and  when  the  court  interrupts  and  directs  attention 
to  the  impropriety  of  this  conduct,  so  far  from  withdrawing  the 
statements,  plaintiff's  counsel  proceeds  and  undertakes  to  point 
out  the  distinction  between  a  corporation  operating  a  business 
for  gain  and  a  human  person.    We  have  repeatedly  held  that  such 
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appeals  to  juries  are  improper.  See  Johnson  v.  Railway  Co. 
(Mich.)  97  N.  W.  760,  and  cases  cited.  If,  with  the  light  of  our 
repeated  decisions  before  them,  counsel  persist  in  ignoring  rulings 
of  the  court,  we  feel  that  the  responsibility  for  the  miscarriage 
of  justice  resulting  from  a  new  trial,  if  such  occurs,  must  rest 
with  them,  and  not  with  the  court.  Nor  is  it  an  answer  in  this* 
case  to  say  that,  after  the  language  used  by  plaintiff's  counsel 
introducing  his  remarks,  defendant's  counsel  did,  in  fact,  express 
sympathy  for  the  plaintiff.  It  is  not  strange  that  he  should  have 
attempted  to,  in  some  way,  counteract  the  effect  of  this  improper 
language.  Nor  if  sympathy  has  been  expressed  already,  had  this 
language  been  employed  in  reply  to  Mr.  Golden,  we  cannot  see 
in  the  argument  of  Mr.  Golden  a  justification  for  the  attempt  to 
emphasize  a  supposed  distinction  between  a  human  person  oper- 
ating a  business  and  a  corporation  conducting  a  like  business. 
Corporations  are  run  by  individuals.  Its  officers  may  be  actu- 
ated by  human  sympathy  as  much  as  if  they  are  acting  as  repre- 
sentatives of  a  corporation  as  when  acting  as  individuals.  While 
it  may  be  true  that  a  corporation  has  no  feeling,  it  is  not  always 
true  that  those  who  conduct  corporations  have  no  feeling.  A 
case  should  be  determined  upon  its  merits,  and  when  it  has  such 
weakness  as  to  make  necessary  such  unseemly  appeals  to  pre- 
judice the  case  ought  not  to  prevail.  If  the  case  be  such  as  to 
entitle  the  plaintiff  to  recover  upon  its  merits,  such  appeals  can- 
not be  excused  upon  the  ground  of  undue  zeal.  See,  also,  Cur- 
rent Law,  vol.  S,  p.  259. 

For  this  error,  we  feel  constrained  to  reverse  this  judgment  and 
to  award  a  new  trial. 

Grant,  J.  (concurring).  The  facts  in  this  case  and  its  com* 
panion  case,  Sarah  O.  Whipple  v.  Same  Defendant,  infra,  beine 
substantially  the  same  as  those  in  Hamilton  v.  Michigan  Central 
R.  R.  Co.,  135  Mich.  95,  97  N.  W.  392,  the  majority  opinion  in 
that  case  must  control,  and  I  therefore  concur  in  the  conclusion 
reached  by  my  Brother  Montgomery. 

I  also  concur  in  the  views  expressed  by  him  on  the  other  points 
determined. 
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Chicago,  R.  I.  &  P.  Ry.  Co.  v,  Buel. 

(Supreme  Court  of  Nebraska,  April  18,  1906.) 
fl07  N.  W.  Rep.  590.] 

Water  Courses — Obstruction  by  Railroad — Flowage — Unprece- 
dented Flood.* — In  the  absence  of  negligence  in  the  construction  of 
its  roadbed  across  a  natural  water  oourse,  a  railroad  company  is  not 
liable  for  damages  done  to  property  on  adjacent  lands,  by  reason  of 
a  flood  so  unprecedented  that  it  amounts  in  law  to  an  act  of  God. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  1.  Error  to  Dis- 
trict Court,  Lancaster  County;  Cornish,  Judge. 

Action  by  Charles  L.  Buel  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed  and  remanded. 

M,  A.  Lozv,  W,  F.  Evans,  BUlingsley  &  Greene,  and  i?.  H^ 
Hagelin,  for  plaintiff  in  error. 

Chas.  0.  Whedon,  for  defendants  in  error. 

Epperson,  C.  •  Defendants  in  error,  who  were  the  plaintiffs 
in  the  lower  court,  brought  this  action  for  the  recover^'  of  al- 
leged damages  to  their  crops  and  other  property  caused  by  the 
diverting  of  the  water  of  salt  creek,  a  natural  water  course.  In 
1893,  the  railroad  company  constructed  the  railroad  running  in 
a  northerly  and  southerly  direction  through  the  E.  J4  of  sec- 
tion 32,  township  8,  range  6,  in  Lancaster  county,  Neb.,  upon 
which  land  were  two  forks  of  Salt  creek,  about  80  rods  apart, 
over  each  of  which  the  railroad  was  constructed.  In  the  first  in- 
stance the  railroad,  which  is  about  25  feet  above  the  surface  of  the 
surrounding  land,  crossed  each  branch  of  the  creek  upon  trestle 
work,  leaving  dmple  space  for  the  flow  of  the  creek.  In  1898, 
the  railroad  filled  the  channel  of  the  north  branch  of  the  creek 
with  dirt,  constructing  an  embankment  of  earth  under  its  track 
in  the  place  of  the  trestle  work,  leaving  space  sufficient  only  for 
the  Missouri  Pacific  Railroad,  which  runs  under  the  defendant's 
railway  near  the  original  north  branch  of  the  creek.  At  the  same 
time  defendants  constructed  an  artificial  drain,  diverting  the 
waters  of  the  north  branch  of  the  creek  south,  along  the  west  line 
of  the  defendant's  railroad,  to  the  south  branch  of  the  creek,  and 
filled  in  with  dirt  a  part  of  the  space  formerly  occupied  by  trestle 
work  where  the  railroad  crossed  the  south  branch  of  the  creek, 

*For  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  railroad  companies  for  discharging  water  on  adjoining  property, 
see  foot-note  appended  to  Uhl  v,  Ohio  River  R.  Co.  (W.  Va.),  15 
R.  R.  R.  608,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  608;  San  Antonio  & 
A,  P.  Ry.  Co.  V.  Kiersey  (Tex.),  16  R.  R.  R.  10,  39  Am.  &  Eng.  R. 
Cas..  N.  S.,  10. 
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leaving  a  space  of  about  90  feet  for  the  escape  of  the  waters  of 
both  branches.  In  July,  1902,  there  was  a  heavy  rainfall,  increas- 
ing the  waters  of  the  creek  to  such  an  extent  that  the  crops  and 
other  property  of  the  plaintiffs  west  of  the  defendant's  railroad 
in  said  section  32  were  damaged.  A  trial  was  had,  resulting  in 
a  verdict  and  judgment  in  favor  of  the  plaintiffs,  for  the  reversal 
of  which  the  defendant  prosecutes  proceedings  in  error. 

Upon  the  trial,  evidence  was  introduced  showing  that  the 
heavy  rainfall  which  occasioned  the  damage  was  unprecedented, 
and  so  unusual  that  it  could  not  have  been  reasonably  contem- 
plated at  the  time  of  the  construction  of  the  embankment  com- 
plained of.  Defendant,  among  other  things,  alleged  that  the 
damages  sustained  by  the  plaintiffs  were  caused  by  the  act  of  God, 
and  that  the  embankments  were  necessarily  constructed  and  im- 
proved by  the  defendant,  and  with  the  greatest  care,  skill,  and 
foresight.  The  court  gave  to  the  jury  its  instruction  No.  6,  which 
is  as  follows:  "It  is  contended  by  the  defendant  that  the  rain- 
fall at  the  time  of  the  flood  complained  of  was  of  so  unusual  and 
unprecedented  a  nature  as  to  amount  to  an  act  of  God.  In  this 
connection  you  are  instructed  that  if  you  find  from  the  evidence 
that,  at  the  time  complained  of,  there  occurred  a  rainfall  so  un- 
precedented in  amount  and  duration  in  that  vicinity,  and  of  such 
a  nature  as  not  to  be  within  reasonable  expectation,  and  if  you 
further  find  that  the  defendant's  action  in  no  way  contributed 
to  the  overflow,  then,  in  such  case,  this  would  amount  to  a  de- 
fense and  the  plaintiffs  could  not  recover.  On  the  other  hand, 
even  though  you  should  find  that  the  rainfall,  at  the  time,  was  so 
unprecedented  in  its  nature  and  duration  as  not  to  be  reasonably 
expected,  so  that  it  would  amount  to  an  act  of  God,  yet  if  you 
should  also  find  that  any  damages  which  the  plaintiffs  suffered 
were  also  in  part  caused  by  the  act  of  the  defendant  in  obstruct- 
ing the  flow  of  the  water,  then,  in  such  case,  this  would  not 
amount  to  a  defense." 

It  is  a  general  rule  that  the  owner  of  land,  thrgugh  which  there 
is  a  running  stream,  may  improve  his  property,  with  due  regard, 
however,  to  the  rights  of  his  neighbor,  and  that  he  is  liable  to 
the  adjoining  land  owner  only  for  damages  resulting  by  the  di- 
version of  the  ordinary  waters,  or  such  flood  waters  as  might 
reasonably  be  anticipated,  and,  having  constructed  such  improve- 
ments without  carelessness,  he  is  not  liable  for  any  damages 
which  might  be  occasioned  by  extraordinary  floods,  such  as  could 
not  reasonably  have  been  contemplated.  In  other  words,  the 
owner  of  such  improvements  would  not  be  liable  for  damages 
resulting  by  an  act  of  God,  even  though  necessary  improvements 
made  by  him  were  partly  responsible  for  the  damage.  It  follows 
that  if  the  defendant  in  the  case  at  bar  constructed  the  embank- 
ment complained  of,  and  the  charges  made  thereby  were  suffi- 
cient to  permit  the  ordinary  flow  of  Salt  creek  and  such  flood 
waters  as  usually  occur,  without  damages  to  the  plaintiffs'  prop- 
erty, and  the  construction  and  improvement  of  such  embank- 
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ment  were  made  without  carelessness,  that  the  defendant  would 
not  be  liable  to  the  plaintiffs  for  damages  caused  by  an  unprec- 
edental  flood,  or  such  as  the  defendant  could  not  have  reason- 
ably contemplated  at  the  time  of  making  the  changes,  even  though 
the  embankment  thus  erected  contributed  to  the  damages  com- 
plained of.     1  Thompson  on  Negligence  (2d  Ed.)  §  72.    In  the 
case  of  Pittsburg,  F.  W.  &  C.  R.  Co.  v.  Gillelard,  56  Pa.  445, 
94  Am.  Dec.  98,  it  is  said:    "There  is  no  liability  on  a  railroad 
company  for  not  constructing  a  culvert  so  as  to  pass  extraordi- 
nary floods."    In  the  case  of  O.  &  R.  V.  R.  R.  Co.  v.  Brown,  14 
Neb.  173,  IS  N.  W.  321,  Cobb,  J.,  speaking  for  this  court  said: 
"It  was  the  duty  of  the  railway  company  in  planning  and  con- 
structing this  bridge,  to  bring  to  their  execution  the  engineering 
knowledge  and  skill  ordinarily  practiced  in  such  works,  and  to 
see  the  particular  application  of  such  knowledge  and  skUlto  the 
work  in  hand;  among  other  things,  as  to  allow  of  the  passage 
of  water  and  ice  such  as  is  known  to  pass  in  the  stream  annually,, 
or  which  may  reasonably  be  expected  to  occur  occasionally,  with- 
out regard  to  such  great  or  sudden  overflows  as  are  often  desig- 
nated as  acts  of  God."     This  court  adhered  to  that  rule  in   16 
Neb.  166,  20  N.  W.  202,  and  cited  it  with  approval  in  McCleneg- 
han  V.  O.  &  R.  V.  R.  R.  Co.,  25  Neb.  530,  41  N.  W.  350,  13  Am. 
St.  Rep.  508. 

In  reaching  this  conclusion,  we  are  mindful  of  the  law  which 
holds  one  liable  who  by  his  negligence  contributes  to  the  act  of 
God  in  damaging  the  property  of  another.  But,  according  to 
the  rule  above  cited,  a  railroad  company  is  not  guilty,  of  care- 
lessness, if  in  the  construction  of  their  roadbed  they  sufficiently 
provide  for  the  passage  of  such  flood  waters  only  as  might  rea- 
sonably be  contemplated  at  the  time  of  such  construction.  The 
law  requires  no  more.  The  objectionable  instruction  is  not  a 
correct  proposition  of  law,  because  it  permitted  fhe  jur\'  to  assess 
to  the  defendant  damages  inflicted  by  the  elements,  if  they  found 
that  the  defendant's  lawful  acts  contributed  thereto.  The  de- 
fendant was  not  liable  unless  by  its  carelessness  it  aided  in  bring- 
ing about  the  damage. 

Many  errors  are  assigned  and  argued  by  the  plaintiff  in  error 
which  we  do  not  consider  necessary  to  review  at  this  time.  The 
error  in  the  giving  of  the  above  instruction  was  prejudicial,  and 
we  recommend' that  the  judgment  of  the  lower  court  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Ames  and  Oi^dham,  CC,  concur. 

Per  Curiam.  For  the  reasons  appearing  in  the  above  opinion^ 
it  is  recommended  that  the  judgment  of  the  lower  court  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 
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West  Chicago  Street  Railroad  Company,  Plff.  in  Err.,  v. 
People  of  the  State  of  Illinois  ex  rel.  City  of  Chicago. 

(Ar«:ued  January  10,  11,  1906.     Decided  April  9,  1906.) 

[26  Sup.  Ct.  Rep.  518.] 

Error  to  State  Court — Federal  Question — Decision  on  Non-Federal 
Ground. — A  state  court  cannot,  by  restin^^  its  judgment  upon  some 
ground  of  local  or  general  law,  defeat  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States,  if  a  Federal  right  of  immu- 
nity was  specially  set  up  or  claimed  which,  if  recognized  and  enforced, 
would  require  a  different  judgment. 

Constitutional  Law — Impairment  of  Contract  Obligations — Com- 
pelling the  Lowering  of  a  Street  Railway  Tunnel  under  Navigable 
River. — Contract  obligations  are  not  impaired  by  compelling  a  street 
railway  company,  at  its  own  expense,  to  lower,  or,  at  its  option,  re- 
move, a  tunnel  constructed  by  it  under  the  Chicago  river,  which, 
though  not  an  obstruction  to  navigation  when  constructed,  has  since 
become  such  by  reason  of  the  increased  size  of  the  vessels  plying  on 
that  river,  where  the  municipal  ordinance  under  which  such  tunnel 
was  constructed  contains  no  stipulation  that  the  city  will  not  exert 
any  power  it  possesses  to  deepen  the  channel  and  improve  naviga- 
tion, and  it  was  adopted  while  a  state  statute  was  in  force  which,  as 
construed  by  the  state  courts,  made  it  a  condition  of  the  construction 
of  such  a  tunnel  that  navigation  should  not  be  unnecessarily  in- 
terrupted. 

Waters — Paramount  Right  of  Navigation. — The  rights  of  a  street 
railway  company  in  a  tunnel  under  a  navigable  river,  arising  from  its 
ownership  of  the  fee  of  the  land  on  either  side  of  the  river  or  in  its 
bed,  are  subject  to  the  paramount  right  of  navigation  over  the  waters 
of  such  river. 

Constitutional  Law — Due  Process  of  Law — ^Taking  Private  Property 
for  Public  Use. — Requiring  a  street  railway  company  to  stand  the 
expense  of  lowering,  or,  at  its  option,  removing,  a  tunnel  constructed 
by  it  under  the  Chicago  river,  which,  though  not  an  obstruction  to 
navigation  when  constructed,  has  since  become  such  by  reason  of  the 
increased  size  of  the  vessels  plying  upon  that  river,  does  not  deny  it 
the  due  process  of  law  guaranteed  by  the  Federal  Constitution, 
which  requires  that  compensation  be  made  when  private  property  is 
taken  for  public  use,  where  the  ordinance  under  which  the  tunnel 
was  constructed  was  adopted  while  a  statute  was  in  force  which,  as 
construed  by  the  state  courts,  made  it  a  condition  of  the  construction 
of  such  tunnel  that  navigation  should  not  be  unnecessarily  inter- 
rupted. 

Municipal  Corporations — Power  over  Navigable  Waters — Approval 
of  Secretary  of  War. — The  city  of  Chicago  was  empowered,  without 
the  approval  of  the  Secretary  of  War,  to  require  the  lowering  of  a 
street  railway  tunnel  under  the  Chicago  river  to  give  a  clear  depth 
of  21   feet  of  water  above  it,   or,   in  the  alternative,   to   compel   its 
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removal,  by  the  declaration  in  the  river  and  harbor  act  of  March  3, 
1899  (30  Stat,  at  L.  1156,  chap.  425),  that  all  the  work  of  removing 
and  reconstructing  bridges  and  piers  and  lowering  tunnels,  necessary 
to  permit  a  navigable  channel  with  the  prescribed  "project"  depth 
of  21  feet  in  the  Chicago  river  should  be  done  by  the  city  without 
expense  to  the  United  States. 

In  Error  to  the  Supreme  Court  of  the  State  of  Illinois  to  re- 
view a  judgment  which,  affirming  the  reversal  in  the  Appellate 
Court  for  the  First  District  of  a  judgment  of  the  Circuit  Court 
of  Cook  County,  in  that  state,  awarded  a  peremptory  mandamus 
directing  a  street  railway  company  at  its  own  expense  to  lower, 
or,  at  its  option,  remove,  its  tunnel  under  the  Chicago  river. 
Affirmed. 

See  same  case  below,  214  111.  9,  73  N.  E.  393. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  P.  Wilson  and  Charles  S.  Babcock  for  plaintiff  in 
error. 

Messrs,  James  Hamilton  Lewis  and  Granville  W.  Brouming 
for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court : 

This  case  presents  some  questions  of  jurisdiction  and  constitu- 
tionality arising  out  of  the  relative  rights  and  duties  of  the  city 
of  Chicago  and  the  West  Chicago  Street  Railroad  Company  in 
respect  of  a  tunnel  maintained  by  that  company  under  the  south 
branch  of  Chicago  river  at  or  near  Van  Buren  street,  in  that 
city. 

The  judgment  in  the  circuit  court  of  Cook  county,  Illinois,  was 
in  favor  of  the  railroad  company,  but  it  was  reversed  in  the  ap- 
pellate court,  first  district,  the  former  court  being  directed  to 
give  to  the  city  the  relief  asked.  Upon  appeal  to  the  supreme 
court  of  Illinois  a  judgment  was  rendered  in  favor  of  the  city^ 

The  contention  of  the  company  is  that  the  judgment  under  re- 
view cannot  be  sustained  consistently  either  with  the  contract 
clause  of  the  Constitution  of  United  States  or  with  the  due  proc* 
ess  of  law  enjoined  by  the  14th  Amendment. 

The  case  presented  by  the  record  is  substantially  as  will  be  now 
stated. 

On  or  about  April  2d,  1888,  the  city  council  of  Chicago  adopted 
in  due  form  the  following  ordinance : 

"Whereas,  the  board  of  directors  of  the  West  Chicago  Street 
Railroad  Company,  on  the  second  day  of  April,  1888,  by  and  at 
the  request  of  the  mayor  of  the  city  of  Chicago,  adopted  the  fol- 
lowing resolution:  Resolved,  That  the  West  Chicago  Street 
Railroad  Company,  in  consideration  of  the  passage  and  approval 
by  the  mayor  of  the  three  ordinances  passed  by  the  city  council 
of  Chicago  on  the  30th  day  of  March,  1888, — one  granting  to  the 
West  Division  Railway  Company  the  right  to  change  its  motive 
power  from  horse  to  cable  or  electric  power ;  one  granting  to  the 
Chicago   Passenger  Railway   Company  the   right   to   make  the 
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same  change ;  and  one  granting  to  the  West  Chicago  Street  Rail- 
road  Company  the  right  to  construct  its  tracks  on  Jefferson 
street,  between  Madison  and  Washington  streets,  and  to  use 
horse,  cable,  or  electric  power  thereon, — thereby  agrees,  by  and 
with  the  city  of  Chicago,  at  its  own  expense  to  construct  a 
tunnel  under  the  Chicago  river,  and  acquire  the  necessary  right 
of  way  therefor  on  a  route  to  be  located  by  said  company  between 
Madison  and  Twelfth  streets,  with  the  east  terminus  at  Fifth 
avenue  or  west  thereof,  and  the  western  terminus  at  Halsted 
street  or  east  thereof ;  provided,  however,  that  this  company  shall 
have  the  right  from  said  city  to  construct  said  tunnel  under  any 
intervening  street  or  streets  and  said  river  within  said  limits, 
but  such  location  and  construction  shall  be  such  as  not  to  interfere 
with  the  capacity,  usefulness,  or  grade  of  said  streets ;  said  tunnel 
to  be  used  by  this  company  for  street  railroad  tracks,  and  the 
construction  thereof  shall  be  commenced  within  three  years,  and 
be  completed  within  four  years,  after  the  said  city  council  shall 
grant  permission  to  said  railroad  company  to  make  said  im- 
provements, unless  prevented  by  injunctions  or  strikes,  and  the 
time  said  construction  is  so  interfered  with  shall  be  added  to'  s^id 
four  years,  all  work  to  be  done  in  a  manner  satisfactory  to  the 
commissioner  of  public  works,  and  the  tracks  through  the  tunnel 
shall  be  connected  with  the  street  railroad  tracks  controlled  by 
this  company.  Now,  therefore,  be  it  ordained  by  the  city  council : 
That  the  agreement  in  said  resolution  contained  be  and  the  same 
is  hereby  accepted  by  and  on  behalf  of  ,the  city  of  Chicago  as 
a  consideration  from  said  company  for  the  passage  and  approval 
by  the  mayor  of  the  ordinances  in  said  resolution  specified,  and 
authority  is  hereby  granted  said  company  to  make  the  improve* 
m^nts  therein  mentioned." 

When  this  ordinance  was  passed  there  was  in  force  what  is 
known  as  the  horse  and  dummy  act,  passed  in  1874,  which  pro- 
vided: "That  any  company  which  has  been  or  shall  be  incorpo- 
rated under  the  general  laws  of  this  state,  for  the  purpose  of 
constructing,  maintaining,  or  operating  any  horse  or  dummy  rail- 
road or  tramway,  may  enter  upon  and  appropriate  any  property 
necessary  for  the  construction,  maintenance,  and  operation  of 
its  road,  and  all  necessary  siding,  side  tracks,  and  appurtances, 
and  may,  subject  to  the  provisions  contained  in  this  act,  locate 
and  construct  its  road  upon  or  over  any  street,  alley,  road,  or 
highway,  or  across  or  over  any  waters  in  this  state,  in  such 
manner  as  not  to  unnecessarily  obstruct  the  public  use  of  such 
street,  alley,  road,  or  highway,  or  interrupt  the  navigation  of 
such  waters." 

In  214,  111.  9,  19,  73  N.  E.  393,  396,  the  supreme  court  of 
Illinois,  referring  to  this  act  said :  "This  act  was  an  addition  to 
the  charter  of  any  company  organized  under  the  general  incor- 
poration act,  and  its  provisions  have  existed  under  some  form 
ever  since,  conferring  powers  upon  street  railroad  companies 
organized  as  the  defendant  is.     It  gave  the  defendant  the  right 
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to  construct  its  railroad  either  over  or  across  the  Chicago  river, 
which  included  the  tunnel,  subject  to  the  condition  contained  in  it. 
Defendant  could  only  hold  real  estate  for  the  transacteion  of 
its  business  of  maintaining  and  operating  a  street  railroad,  and 
the  statute  fixed  the  conditions  under  which  it  might  use  its  real 
estate  for  building  the  tunnel/* 

The  tunnel  was  completed  by  the  railroad  company  in  March, 
1894,  and  has  ever  since  been  used  and  is  now  being  used  as  a 
passageway  under  the  river  for  its  cars.  When  constructed  (as 
well  as  at  the  present  time)  the  water  in  the  south  branch  of 
the  Chicago  River  over  the  tunnel,  near  Van  Buren  street,  varied 
in  depth  from  17  to  18  3-10  feet. 

On  the  3d  day  of  March,  1899,  Congress  passed  a  river  and 
harbor  act,  among  the  provisions  of  which  was  one  directing  the 
Secretary  of  war  to  cause  surveys  to  be  made  and  the  cost  of 
improving  certain  rivers  and  harbors  to  be  estimated  and  re- 
ported to  Congress,  as  follows:  ^'Improving  Chicago  river  in 
Illinois:  Survey  and  estimate  of  cost  for  a  channel  twenty-one 
feet  deep  from  its  mouth  to  the  stock  yards,  on  the  south  branch, 
and  to  Belmont  avenue,  on  the  north  branch,  so  far  as  may  be 
permitted  by  existing  docks  and  wharves,  exclusive  of  cost  of 
removing  or  constructing  bridges  or  piers  or  lowering  tunnels; 
and  the  aforesaid  depth  of  twenty-one  feet  is  hereby  adopted  as 
the  project  depth  for  the  improvement  in  lieu  of  that  fact  fixed  by 
the  act  of  June  third,  eighteen  hundred  and  ninety-six  [29  Stat, 
at  L.  .202,  chap.  314] ;  Provided,  That  all  the  work  of  removing 
and  reconstructing  bridges  and  piers  and  lowering  tunnels  neces- 
sary to  permit  a  practicable  channel  with  said  depth  to  be  ob- 
tained shall  be  done,  or  caused  to  be  done,  by  the  city  of  Chicago, 
without  expense  to  the  United  States."  30  Stat,  at  L.  1156,  chap. 
425. 

After  the  passage  of  that  act  steps  were  taken  to  dredge  the 
Chicago  river  so  as  to  deepen  its  channel  in  accordance  with  the 
provisions  of  the  act  of  Congress,  and,  it  is  alleged,  such  work 
"has  been  proceeding  under  the  authority  and  supervision  of 
the  government  of  the  United  States,  for  the  purpose  of  pro- 
viding a  sufficiently  deep  channel  for  the  uses  and  purposes  of 
commerce  and  navigation  as  aforesaid." 

For  the  purpose  of  obeying  the  act  of  Congress,  and  in  order 
to  obtain  a  free  and  unobstructed  navigation  of  the  Chicago  river 
for  the  benefit  of  commerce,  interstate  and  domestic,  the  city 
council  of  Chicago,  on  the  19th  day  of  March,  1900,  duly  passed 
the  following  ordinance:  "Whereas,  by  act  of  Congress  of 
March  3d,  1899,  it  is  provided  that  in  the  survey  and  estimate 
of  cost  for  a  channel  21  feet  deep,  in  the  improvement  of  the 
Chicago  river  from  its  mouth  to  the  stock  yards  on  the  south 
branch,  and  to  Belmont  avenue  on  the  north  branch,  the  afore- 
said depth  of  21  feet  is  adopted  as  th€  project  depth  for  such  im- 
provement; whereas,  it  is  in  said  act  further  provided  that  all 
the  work  of  removing  and  reconstructing  bridges  and  piers  and 
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lowering  tunnels  necessary  to  permit  a  practicable  channel  with 
said  depth  to  be  obtained  shall  be  done  or  caused  to  be  done  b> 
the  city  of  Chicago,  without  expense  to  the  United  States; 
whereas,  the  tunnel  under  the  south  branch  of  the  Chicago 
river  at  Van  Buren  street  was  constructed  by  the  West  Chicago 
Street  Railroad  Company  under  a  certain  ordinance  of  the  city 
of  Chicago,  passed  April  2d,  1888;  whereas,  a  channel  in  the 
Chicago  river  of  the  depth  of  at  least  21  feet,  is  now  made  neces- 
sary by  the  requirements  of  navigation  and  by  the  increase  in 
the  draft  of  vessels  engaged  in  the  shipping  trade  of  the  Lakes; 
whereas,  the  said  tunnel  is  an  obstruction  to  said  proposed  im- 
provement to  the  Chicago  river  and  to  the  navigation  thereof, 
and,  as  such  obstruction,  must  be  lowered  so  that  there  may  be 
above  it  in  said  river  a  depth  of  at  least  21  feet  of  water,  or  be 
removed  altogether:  Now,  therefore,  be  it  ordained  by  the  city 
council  of  the  city  of  Chicago:  That  the  West  Chicago  Street 
Railroad  Company  be  and  it  is  hereby  ordered  and  directed  within 
three  months  after  the  date  of  the  passage  of  this  ordinance,  at 
the  sole  cost  and  expense  of  said  West  Chicago  Street  Railroad 
Company,  and  without  cost,  damage,  loss,  or  expense  of  any 
kind  whatsover  to  the  city  of  Chicago,  to  proceed  to  lower  the 
tunnel  under  the  south  branch  of  the  Chicago  river  at  or  near 
Van  Buren  street,  being  the  same  tunnel  heretofore  constructed 
by  the  said  VVest  Chicago  Street  Railroad  Company  under  an 
agreement  dated  April  2,  1888,  between  the  said  West  Chicago 
Street  Railroad  Company  and  the  city  of  Chicago,  and  an  ordi- 
nance passed  by  the  city  council  of  the  city  of  Chicago,  April  2, 
1888,  authorizing  the  construction  of  said  tunnel  in  accordance 
with  the  provisions  of  said  agreement,  so  as  to  provide  for  a 
clear  depth  above  said  tunnel  of  at  least  21  feet  of  water  at  all 
times.  Said  work  shall  be  performed  by  the  said  West  Chicago 
Street  Railroad  Company  under  the  supervision  and  direction, 
and  subject  to  the  approval,  of  the  commissioner  of  public  works 
of  the  city  of  Chicago,  and  shall  be  completed  on  or  before 
March  1,  1901." 

In  execution  of  the  provisions  of  that  ordinance  the  city  caused 
notice  to  be  given  to  the  railroad  company,  demanding  compli- 
ance with  its  provisions.    The  company  did  not  heed  that  notice. 

The  present  action  was  thereupon  instituted  by  the  people  of 
Illinois,  on  the  relation  of  the  city  of  Chicago,  against  the  railroad 
company.  The  specific  relief  asked  was  the  issuing  of  a  writ  of 
mandamus  directing  the  railroad  company,  without  cost,  damage, 
loss,  or  expense  of  any  kind  whatsoever  to  the  city,  to  proceed  to 
lower  its  tunnel  under  the  south  branch  of  the  Chicago  river  at 
or  near  Van  Buren  street,  so  as  to  provide  for  a  clear  depth 
above  it  of  at  least  21  feet  of  water  at  all  times,  for  its  entire 
width  and  length,  or  to  wholly  remove  it,  "so  that  the  same  shall 
cease  to  be  an  obstruction  to  the  free  navigation  of  said  Chicago 
river  or  the  south  branch  thereof,  and  to  perform  said  work  un- 
der the  supervision  and  direction  of  the  commissioner  of  public 
works  of  the  city  of  Chicago." 
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The  circuit  court  found  the  issues  for  the  defendant,  and  denied 
the  application  for  a  mandamus.  Upon  error  to  the  appellate 
court,  first  district,  the  judgment  of  the  circuit  court  was  re- 
versed and  the  cause  remanded  with  directions  "to  issue  a  writ 
of  mandamus  commanding  the  railroad  company  to  remove  its 
tunnel,  said  writ  not  to  be  executed  until  the  Washington  street 
and  La  Salle  street  tunnels  are  both  removed  or  lowered  to  a 
sufficient  depth  to  be  no  longer  an  obstruction  to  navigation," 

Upon  appeal  to  the  supreme  court  of  Illinois  a  final  judgment 
was  there  entered  awarding  a  peremptory  writ  of  mandamus  as 
prayed  for  in  the  petition.    214  111.  9,  73  N.  E.  393. 

As  explanatory  of  the  reference  to  the  tunnels  on  Washington 
and  La  Salle  streets  it  may  be  here  stated  that  those  tunnels  be- 
longed to  the  city,  and  were  located  between  the  tunnel  at  Van 
Buren  street,  owned  by  the  railroad  company,  and  the  mouth  of 
the  river  at  the  lake.  Of  course,  until  the  city's  tunnels  are 
lowered  or  removed,  the  lowering  or  removal  of  the  tunnel  on 
Van  Buren  street  \tould  not  be  of  material  aid  to  nawgation. 

We  come  now  to  consider  the  questions  arising  on  the  record 
and  discussed  at  the  bar. 

1.  The  contention  of  the  city  that  the  writ  of  error  should 
be  dismissed  for  want  of  jurisdiction  in  this  court  cannot  be  sus« 
tained.  It  is  true  that  the  judgment  of  the  state  court  rests  partly 
upon  grounds  of  local  or  general  law.  But,  by  its  necessary 
operation, — although  the  opinion  of  the  state  court  does  not  ex- 
pressly refer  to  the  Constitution  of  the  United  States, — ^the  judg- 
ment rejects  the  claim  of  the  company,  specially  set  up  in  its  an* 
swer,  that  the  relief  asked  by  the  city  cannot,  in  any  view  of  the 
case,  be  granted  consistently  either  with  the  contract  clause  of 
the  Constitution  or  with  the  clause  prohibiting  the  state  from  de- 
priving anyone  of  his  property  without  due  process  of  law.  If 
that  position  be  well  taken,  then  a  judgment  based  merely  upon 
grounds  of  local  or  general  law  would  be  error;  for  the  Federal 
questions  raised  cover  the  whole  case,  and  are  of  such  a  nature 
that  the  rights  of  the  parties  could  not  be  finally  determined  with- 
out deciding  them.  As  the  judgment,  by  its  necessary  operation, 
denied  the  company's  claims  based  on  the  Constitution  of  the 
United  States,  this  court  has  jurisdiction  to  inquire  whether  those 
claims  are  sustained  by  that  instrument.  Our  views  on  this  ques- 
tion are  fully  stated  in  Chicago,  B.  &  Q.  R.  Co.  v.  People  (re- 
cently decided)  200  U.  S.  561,  ante,  341,  26  Sup.  Ct.  Rep.  341. 

2.  Great  stress  is  placed  by  the  railroad  company  on  the  fact 
that  it  is  the  owner  in  fee  of  the  bed  of  the  river  at  the  point 
where  the  tunnel  was  constructed.  But  that  fact  is  not  vital  in  the 
present  discussion ;  for  it  was  adjudged  by  the  state  court — in 
harmony  with  settled  doctrines,  as  will  presently  appear — ^that 
"the  titfe  to  land  under  a  navigable  river  is  not  the  same  as  the 
title  to  the  shore  land;''  that  "in  a  navigable  stream  the  public 
right  is  paramount,  and  the  owner  of  the  soil  under  the  bed  of 
such  a  stream  can  only  use  and  enjoy  it  in  so  far  as  is  consistent 
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with  the  public  right,  which  must  be  free  and  unobstructed;" 
that  "the  title  to  the  upland  is  absolute  and  paramount,  while  the 
title  to  the  lands  over  which  the  navigable  water  flows  is  subordi- 
nate to  the  public  right  of  navigation;"  and  that  "the  city 
could  not,  if  it  would,  grant  the  right  to  obstruct  the  navigation 
of  the  river,  or  bind  itself  to  permit  anything  which  has  become 
an  obstruction  to  be  continued."  214  111.  9,  20,  21,  73  N.  E.  393, 
397. 

3.  We  next  consider  the  first  of  the  strictly  Federal  questions 
raised  by  the  company.  Its  contention  is  that  the  tunnel  was  con- 
structed under  a  valid  contract  with  the  city,  evidenced  by  the 
ordinance  of  1888,  and  that  the  mere  order  to  remove  or  lower 
the  tunnel  impaired  the  obligation  of  that  contract,  in  violation 
of  the  Constitution. 

Upon  a  careful  scrutiny  of  the  ordinance  of  1888,  we  find  no 
clause  or  provision  which  so  restricted  the  power  of  the  city  that 
it  could  not  require  the  railroad  company  to  lower  or  remove 
the  tunnel  when  the  public  interests,  as  involved  in  the  unob- 
structed navigation  of  Chicago  river,  demanded  that  to  be  done. 
The  railroad  company,  in  consideration  of  certain  rights  and 
privileges  granted  to  it  by  the  city,  undertook  to  construct  the 
tunnel;  and  it  is  true  that  when  constructed  the  tunnel  did  not 
interfere  with  navigation;  nor  would  it  now  obstruct  navigation, 
if  only  boats  and  vessels  of  the  size  and  capacity  in  use  when  the 
tunnel  was  constructed  were  engaged  in  commerce  on  the  river. 
But  such  boats  and  vessels  are  insufficient  to  meet  the  present 
needs  of  commerce  at  Chicago.  The  business  of  that  city  has 
enormously  increased  since  the  passage  of  the  ordinance  of  1888, 
and,  admittedly,  the  tunnel  is  now  an  obstruction  to  free  naviga* 
tion  on  the  river  by  boats  and  vessels  of  large  size.  The  railroad 
company  may  have  believed,  when  the  ordinance  of  1888  was 
passed,  that  the  tunnel  would  never  interrupt  or  obstruct  naviga- 
tion. Nevertheless,  the  ordinance  did  not  expressly  or  by  neces- 
sary implication  bind  the  city  to  forbear  the  exercise  of  any  power 
it  had  to  deepen  the  channel  of  the  river  and  thereby  improve 
navigation.  As  the  city  could  not  legally  adopt  an  ordinance  in- 
consistent with  a  statute  of  the  state,  we  must  read 'into  the  or- 
dinance of  1888  that  part  of  the  act  of  1874  which,  as  construed 
by  the  sup/eme  court  of  Illinois,  made  it  a  condition  of  the 
right  of  a  street  railroad  company  to  cross  its  cars  through  a 
tunnel  under  Chicago  river  that  its  road  and  tunnel  should  be 
so  located  and  constructed  as  not  unnecessarily  to  interrupt  navi- 
gation. Apart  from  any  question  as  to  the  power  of  the  city 
to  bargain  away  or  surrender  its  authority  to  improve  naviga- 
tion and  protect  it  against  obstruction,  the  railroad  company  must 
be  held  to  have  accepted  the  ordinance  and  constructed  the  tunnel 
subject  to  the  requirement  that  navigation  should  not  be  inter- 
rupted by  it.  As  the  present  tunnel  is  an  obstruction  to  the  use 
of  the  river  by  many  boats  and  vessels  employed  in  commerce 
on  the  Lakes,  and  as,  by  the  ordinance  in  question,  the  city  did 
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not  stipulate — even  if  it  could  lawfully  have  stipulated — ^that  it 
would  not  exert  whatever  powers  it  had  in  order  to  protect  the 
free  navigation  of  Chicago  river  whenever  it  became  necessary 
or  proper  to  do  so,  the  result  must  be  that  the  execution  of  the 
order  to  lower  or 'remove  the  tunnel  would  not  impair  the  obliga^ 
tion  of  any  contract  protected  by  the  Constitution  of  the  United 
States.  If,  in  the  ordinance  of  1888,  the  city  had  stipulated  that 
it  would  meet  the  expense  of  any  alteration  of  the  'tunnel  made 
by  its  direction,  a  different  question  would  have  been  presented. 
But  the  ordinance  cannot  be  construed  as  containing  such  a  stipu- 
lation, and  consistently  with  the  settled  doctrine  of  this  court  no 
such  stipulation  can  arise  from  mere  implication.  There  is,  in 
our  judgment,  no  ground  whatever  for  holding  that  the  city,  by 
the  ordinance  of  1888,  came  under  the  obligation  of  a  contract 
to  meet  the  cost  of  any  changes  in  the  tunnel  that  might  be  law- 
fully required  in  order  that  the  river  could  be  safely  navigated 
by  large  vessels. 

4.  This  brings  us  to  the  principal  question  in  the  case: 
Whether  consistently  with  the  Constitution  of  the  United  States, 
the  railroad  company  can  be  required  to  lower  or  remove  the 
tunnel  in  question  and  (if  it  continues  to  use  a  tunnel  in  cross- 
ing Chicago  river  with  its  cars)  to  construct  and  maintain,  at  its 
own  expense,  such  a  tunnel  as  will  conform  to  the  provisions  of 
the  ordinance  of  March  19th,  1900. 

It  is  indisputable,  on  this  record,  that  the  depth  of  water  over 
the  present  tunnel  is  not  sufficient  to  accommodate  many  boats 
and  vessels  now  commonly  employed  in  commerce  between 
Chicago  and  other  cities  and  town  on  the  Lakes.  It  is  to  be 
taken  also  as  indisputable  that,  in  order  that  such  boats  and  ves- 
sels may  navigate  the  south  branch  of  Chicago  river  with  safety 
the  depth  of  water  Over  the  Van  Buren  street  tunnel  must  be  at 
least  as  great  as  that  specified  in  the  city  ordinance  of  1900. 
We  assume  also — ^as  by  the  record  we  may  properly  do — ^that  the 
ordinance  is  a  reasonable,  not  an  arbitrary,  exertion  of  the  power 
conferred  on  the  city  "to  construct  and  keep  in  repair  bridges, 
viaducts,  and  tunnels,  and  to  regulate  the  use  thereof,''  and  "to 
deepen,  widen,  dock,  cover,  wall,  alter,  and  change  the  channel 
of  the  water  course."  We  must,  in  addition,  upon  this  record, 
assume  that  the  means  adopted  by  the  city  have  a  direct,  real, 
and  substantial  connection  with  the  public  object  intended  to  be 
accomplished,  namely,  to  free  the  navigation  of  the  south  branch 
of  Chicago  river  from  an  obstruction  which  prevents  the  use  of 
that  river  by  vessels  of  the  size  demanded  by  the  vast  business 
transacted  at  Chicago. 

As  already  observed,  the  contention  of  the  company  is,  in  effect, 
that  even  if  the  present  tunnel  be  an  obstruction  to  the  naviga- 
tion of  the  river  by  large  vessels,  the  lowering  or  removal  of  the 
tunnel,  against  the  company's  will,  would  be  a  taking  of  private 
property  for  public  use  without  compensation,  in  violation  of 
the  constitutional  guaranty  of  due  process  of  law. 
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This  result,  it  is  supposed  by  the  railroad  company,  necessarily 
follows  from  the  fact  that  the  present  tunnel  was  constructed 
with  the  assent  of  the  city,  and  when  constructed  was  sufficient 
for  purposes  of  navigation  by  vessels,  of  whatever  size,  then  en- 
gaged in  commerce  on  the  Chicago  river.  But  these  facts  are 
not  all  that  must  be  considered  in  this  discussion.  Thev  cannot 
be  considered  apart  from  other  matters  of  a  vital  character, 
namely:  That  the  city  was  under  the  duty  of  protecting  the 
free  navigation  of  the  river  and  its  branches, — a  duty  from  the 
discharge  of  which  it  could  not  be  exempted  by  any  agreement 
it  might  make  with  the  railroad  company ;  that  the  city  granted 
the  right  to  construct  the  present  tunnel  under  the  river  subject 
to  the  condition,  necessarily  implied  by  the  statute  of  1874,  in 
force  when  the  ordinance  of  1888  was  adopted,  that  the  tunnel 
should  not  interrupt  navigation ;  that  if  the  assent  of  the  company 
to  such  a  condition  was  important,  it  must  be  held  to  have  given 
such  assent  by  accepting  the  ordinance  of  1888,  into  which,  as 
already  indicated,  must  be  read  the  requirement  in  the  statute 
of  1874  that  navigation  should  not  be  unnecessarily  interrupted ; 
and  that  the  provision  in  that  statute  forbidding  any  interruption 
of  the  navigation  of  the  river  had  reference  to  the  needs  of  navi- 
gation  not  only  at  the  time  the  tunnel  was  constructed,  but  its 
needs  at  any  subsequent  period,  as  found  and  declared  by  the 
city,  upon  reasonable  grounds;  wliioh  declkration  would,  of 
course,  be  subject  to  the  condition,  vital  in  our  system  of  govern* 
ment,  that  the  courts  may  look  through  and  behind  mere  forms, 
and  interfere,  whenever  necessary,  for  the  protection  of  private 
rights  against  an  illegal,  arbitrary  exercise  of  governmental 
power. 

In  addition  to  these  considerations  we  may  suggest  the  im- 
portant one  that  the  rights  of  the  company,  as  the  owner  of  the 
fee  of  land  on  either  side  of  the  river  or  in  its  bed,  were  subject 
to  the  paramount  right  of  navigation  over  the  waters  of  the  river. 
Weber  v.  State  Harbor,  18  Wall.  57,  66,  21  L.  ed.  798,  802; 
Illinois  C.  R.  Co.  v.  Illinois,  146  U.  S.  387,  458,  36  L.  ed.  1018, 
1044,  13  Sup.  Ct.  Rep.  110;  Shivelv  v,  Bowlby,  152  U.  S.  30, 
38  L.  ed.  342,  14  Sup.  Ct.  Rep.  54S;  Gibson  v.  United  States, 
166  U.  S.  269-276,  41  L.  ed.  996-1002,  17  Sup.  Ct.  Rep.  578; 
Scranton  v.  Wheeler,  179  U.  S.  163,  45  L.  ed.  137,  21  Sup.  Ct. 
Rep.  48;  Chicago,  B.  &  Q.  R.  Co.  v.  People,  212  111.  103,  72 
N.  E.  219;  Braxon  v.  Bressler,  64  111..  488;  People  v.  Vanderbilt, 
28  N.  Y.  396,  84  Am.  Dec.  351 ;  Sage  v.  New  York,  154  N.  Y. 
61,  38  L.  R.  A.  606,  61  Am.  St.  Rep.  592,  47  N.  E.  1096;  State  v. 
Parrott,  71  N.  C.  311,  17  Am.  Rep.  5;  State  v.  Dibble,  49  N.  C. 
(4  Jones,  L.)  107;  Diedrich  z\  Northwestern  Union  R.  Co.,  42 
Wis.  248,  24  Am.  Rep.  399;  Parmeter  v,  Gibbs,  10  Price,  412; 
Williams  v.  Wilcox,  8  Ad.  &  El.  314;  Colchester  v.  Brooke,  7 
Q,  B.  339.  The  principle  is  thus  declared  by  a  leading  text 
writer:  "The  privilege  of  navigation  upon  all  waters  which  are 
capable  of  such  use  in  their  natural  condition,  and  are  accessible 
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without  trespassing  upon  private  lands,  is  a  common  and  para- 
mount right.  *  *  *  At  common  law  the  right  of  navigating 
a  public  stream  is  paramount  to  the  right  of  passage  across 
the  stream  by  means  of  a  bridge.*'    Gould,  Waters,  §§  S5,  88. 

If,   then,  the   right  of  the   railroad   company    to    have    and 
maintain  a  tunnel  under  the  Chicago  river  is  subject  to  the  para- 
mount public   right  of  navigation;  if  its   right  to   maintain   a 
tunnel  in  the  river  is  a  qualified  one,  because  subject  to  the 
specific  condition  in  the  act  of  1874  that  no  tunnel  should  in- 
terrupt navigation;  if  the  present  tunnel  is  an  obstruction   to 
navigation,  as,  upon  this  record,  we  must  take  it  to  be;  and 
if  the  city,  as  representing  the  state  and  public,  may  rightfully 
insist  that  such  obstruction  shall  not  longer  remain  in  the  way 
of  free  navigation, — it  necessarily  follows  that  the  railway  com- 
pany is  under  a  duty  to  comply  with  the  demand  made  upon  it 
to  remove,  at  its  own  expense,  the  obstruction  which  itself  has 
created  and  maintained.     If  the  obstruction  cannot  be  removed 
except  by  lowering  the  tunnel  to  the  required  depth  and   (if  a 
tunnel  is  to  be  maintained)  providing  one  that  will  not  interrupt 
navigation,  then  the  cost  attendant  upon  such  work  must  be  met 
by  the  company.     The  city  asks  nothing  more  than  that  the 
railroad  company  shall  do  what  is  necessary  to  free  navigation 
from  an  obstruction  for  which  it  is  responsible,  and  (if  it  intends 
not  to  abandon  its  right  to  maintain  a  tunnel  at  or  near  Van 
Buren  street)  that  it  shall  itself  provide  a  new  tunnel  with  the 
necessary  depth  of  water  above  it.     The  case  differs  somewhat 
from  Chicago,  B.  &  Q.  R.  Co.  v,  .People  (just  decided)  2(X)  U. 
S.  561,  ante,  341,  26  Sup.  Ct.  Rep.  341.    In  that  case  we  held  it  to 
be  the  duty  of  the  railroad  company,  at  its  own  cost,  to  remove  the 
bridge,  culvert,  timbers,  and  stones  which  it  placed  in  Rob  Roy 
creek,  and  which  prevented  the  execution  of  the  plan  devised  by 
the  drainage  commissioners.  But  the  commissioners  demanded  that 
more  be  done ;  for  their  plan  contemplated  that  earth  outside  of 
the  railroad  bridge  and  culvert  be  removed,  in  order  that  the 
channel  be  enlarged,  widened,  and  deepened.     But  in  that  im- 
provement the  railway  company  had  no  interest.     It  was  not 
responsible  for  the  inadequacy  of  the  original  channel  of  Rob- 
Roy  creek  for  the  system  of  drainage  adopted  by  the  commis- 
sioners.    Its  only  duty,  and  the  only  burden  imposed  upon  it, 
was  to  remove,  at  its  own  cost,  the  obstructions  placed  by  it  in 
the  creek,  and  which  stood  in  the  way  of  the  proposed  system 
of  drainage.    In  the  case  before  us  the  public  demands*  nothing 
to  be  done  by  the  railroad  company  except  to  remove  the  ob- 
struction which  it  placed  and  maintains  in  the  river  under  the 
condition  that  navigation  should  not  at  any  time  be  thereby  in- 
terrupted.   The  removal  of  such  obstruction  is  all  that  is  needed 
to  protect  navigation.     So  that  whatever  cost  attends  the   re- 
moval of  the  obstruction  must  be  borne  by  the  railroad  company. 
The  condition  under  which  the  company  placed  its  tunnel  in  the 
river  being  met  by  the  company,  the  public  has  no  further  de-^ 
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niands  upon  it.  This  cannot  be  deemed  a  taking  of  private  prop- 
erty for  public  use  or  a  denial  of  the  equal  protection  of  laws, 
within  the  meaning  of  the  constitution,  but  is  only  the  result  of 
the  lawful  exercise  of  a  governmental  power  for  the  common 
good.  This  appears  from  the  authorities  cited  in  Chicago,  B. 
&  Q.  R.  Co.  V.  People,  supra.*  The  state  court  has  well  said 
that  to  maintain  the  navigable  character  of  the  stream  in  a  law- 
ful way  is  not,  within  the  meaning  of  the  law,  the  taking  of 
private  property  or  any  property  right  of  the  owner  of  the  soil 
under  the  river,  such  ownership  being  subject  to  the  right  of 
free  and  unobstructed  navigation.  People  ex  rel.  Chicago  v.  West 
Chicago  Street  R.  Co.,  203  III  551,  557,  68  N.  E.  78.  What  the 
city  asks,  and  all  that  it  asks,  is  that  the  railroad  company  be 
required,  in  the  exercise  of  its  rights  and  in  the  use  of  its  prop- 
erty, to  respect  the  public  needs  as  declared  by  competent  author- 
ity, upon  reasonable  grounds,  to  exist.  This  does  not,  in  any 
legal  sense,  take  or  appropriate  the  company's  property  for  the 
public  benefit,  but  only  exists  that  the  company  shall  not  use  its 
property  so  as  to  interrupt  navigation. 

Further  discussion  of  the  general  question  will  be  found  in 
Chicago,  B.  &  Q.  R.  Co.  v.  People,  supra.  We  need  not  repeat 
all  said  in  the  opinion  in  that  case  on  this  question. 

Another  matter  requires  notice.  The  railroad  company  con- 
tends that  the  city  had  no  power  to  require  or  authorize  any 
changes  in  the  bed  of  the  river  without  the  approval  of  the  Sec- 
retary of  War.  River  and  harbor  act  of  1899,  §  10,  30  Stat,  at 
L.  1151,  chap.  425,  U.  S.  Comp.  Stat.  1901,  p.  3541.  The  same 
act  contains  directions  for  the  improvement  of  Chicago  river. 
Construing  all  the  provisions  together,  we  think  it  clear  that 
when  Congress  declared  in  the  river  and  harbor  act  of  1899,  under 
the  heading  of  "Improving  Chicago  River  in  Illinois"  (p.  1156), 
that  "all  tne  work  of  removing  and  reconstructing  bridges  and 
piers  and  lowering  tunnels  necessary  to  permit  a  practicable 
channel"  with  the  prescribed  "project"  depth  of  21  feet  in 
Chicago  river  should  be  done  by  the  city,  without  expense  to  the 
United'  States,  it  meant  to  give  the  assent  of  the  United  States 
to  any  work  done  by  the  city  towards  accomplishing  the  end 

*Northern  Transp.  Co.  v.  Chicago,  99  U.  S.  635,  642,  25  L.  ed.  336, 
338;  Mugler  v.  Kansas,  123  U.  S.  623,  669,  31  h.  ed.  205,  213,  8  Sup. 
Ct.  Rep.  273;  New  York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  S.  556, 
561,  38  L.  ed.  269,  271,  14  Sup.  Ct.  Rep.  437;  Chicago,  B.  &  Q.  R.  Co. 
V.  Chicagt),  166  U.  S.  226,  252,  41  L.  ed.  979,  990,  17  Sup.  Ct.  Rep.  581; 
Gibson  v.  United  States,  166  U.  S.  269,  271,  41  L.  ed.  996,  998,  1002, 
17  Sup.  Ct.  Rep.  578;  Scranton  v.  Wheeler,  179  U.  S.  141,  164,  45 
L.  ed.  126,  137,  21  Sup.  Ct.  Rep.  48;  New  Orleans  Gaslight  Co.  v. 
Drainage  Commission,  197  U.  S.  453,  49  L.  ed.  831,  25  Sup.  Ct.  Rep. 
471:  Mills  V.  United  States,  12  L.  R.  A.  673,  46  Fed.  738;  United 
States  V.  Lynah,  188  U.  S.  445,  47  L.  ed.  539,  23  Sup.  Ct.  Rep.  349; 
Bedford  v.  United  States,  192  U.  S.  217,  48  L.  ed,  414,  24  Sup.  Ct. 
Rep.  238;  Ohio-  &  M.  R.  Co.  v.  McClelland,  25  111.  140,  144;  Kan- 
kakee &  S.  R.  Co.  V,  Horan,  131  111.  288,  23  N.  E.  621;  Carthage  v, 
Frederick.  122  N.  Y.  268,  10  L.  R.  A.  178,  19  Am.  St.  Rep.  490,  25 
N.  E.  480;    Sedgw.  Stat.  &  Const.  Law,  313.  320. 
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which  the  government  had  in  view.  The  state  court  properly 
said  that  "the  city  has  power,  under  its  charter,  to  deepen  the 
channel,  and  as  a  preliminary  to  doing  so,-  to  require  this  tunnel 
to  be  lowered  or  removed,  and  the  act  of  Congress  permits  it  to 
proceed,  so  far  as  the  lowering  of  the  tunnel  is  concerned." 

As  showing  that  the  action  taken  by  the  city  of  Chicago  is  in 
accordance  with  the  will  of  Congress,  we  may  refer  to  the  act 
of  Congress  of  April  27th,  1904,  relating  to  certain  tunnels  un- 
der Chicago  river,  including  the  particular  tunnel  here  in  ques- 
tion. That  act  provides:  "That  the  tunnels  under  the  Chicago 
river,  in  the  state  of  Illinois,  at  La  Salle  street,  Washington 
street,  and  near  Van  Buren  street,  in  the  city  of  Chicago,  in  said 
state  of  Illinois,  are,  and  each  of  them  is,  hereby  declared  to  be, 
as  now  constructed,  an  unreasonable  obstruction  to  the  free  nav- 
igation of  said  Chicago  river,  and  each  of  said  tunnels  is  hereby 
declared  to  be  a  public  nuisance.  And  it  shall  be  the  duty  of  the 
Secretary  of  War  to  give  notice  to  the  persons  or  corporations 
owning  or  controlling  said  tunnels,  or  any  of  them,  as  to  alter 
the  same  as  to  render  navigation  over  said  tunnels  free,  easy,  and 
unobstructed,  and  in  giving  such  notice  he  shall  specify  the 
changes  recommended  by  the  chief  of  engineers  that  are  needed 
to  be  made  in  order  that  said  tunnels,  or  any  of  them,  shall  not 
thereafter  be  an  obstruction  to  navigation,  and  shall  prescribe  in 
each  case  a  reasonable  time  in  which  to  make  said  changes.  If, 
at  the  expiration  of  such  time,  such  changes  have  not  been  made, 
the  Secretary  of  War  shall  forthwith  notify  the  United  States 
■district  attorney  for  the  northern  district  of  Illinois,  in  which 
said  tunnels  are  situated,  to  the  end  that  the  criminal  proceedings 
hereinafter  prescribed  may  be  taken.  If  the  person  or  persons, 
corporation  or  corporations,  owning  or  controlling  any  of  the 
said  tunnels  shall,  after  receiving  notice  to  that  effect,  as  herein- 
before required,  from  the  Secretary  of  War,  and  within  the  time 
prescribed  by  him,  fail  or  refuse  to  remove  the  same  or  to  make 
the  changes  specified  in  the  notice  of  the  Secretary  of  War,  such 
person  or  persons,  corporation  or  corporations,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  ten  thousand  dollars :  and  each  and 
every  month  such  person  or  persons,  corporation  or  corporations, 
shall  remain  in  default  in  respect  to  the  removal  or  alteration  of 
such  tunnel  shall  be  deemed  a  new  offense  and  subject  the  per- 
son or  persons,  corporation  or  corporations,  so  offending  to  the 
penalty  herein  prescribed:  Provided,  That  in  any  case  arising 
under  the  provisions  of  this  act  an  appeal  or  writ  of  error  may 
be  taken  from  the  district  court  or  from  the  circuit  court  either 
by  the  United  States  or  by  the  defendants."  33  Stat,  at  L.  314, 
chap.  1615.  For  some  reason,  not  explained  in  the  record,  no 
allusion  was  made  to  this  act  in  the  opinion  of  the  supreme  court 
of  Illinois,  nor  is  it  alluded  to  in  the  briefs  of  counsel.  That  act, 
it  seems  to  the  court,  emphasizes  and  strengthens  the  views  ex- 
pressed in  this  opinion,  and  tends  to  support  the  conclusions 
reached. 
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Mr.  Justice  Holmes  concurs  in  the  judgment,  upon  the  au- 
thority of  Chicago,  B.  &  Q.  R.  Co.  v.  People. 

For  the  reasons  we  have  stated,  and  in  conformity  with  the 
principles  announced  in  Chicago,  B.  &  Q.  R.  Co.  v.  People,  the 
judgment  of  the  Supreme  Court  must  be  affirmed, 
,It  is  so  ordered. 

The    Chie^    Justice,    Mr.  Justice  Brewer,  Mr.  Justice 
White,  and  Mr.  Justice  McKenna  dissent. 


Michigan  Central  Railroad  Company,  Appt,,  v.  Perry  F. 
Powers,  Auditor  General  of  the  State  of  Michigan. 

(Argued  February  21,  23,  26,  1906.     Decided  April  2,  1906.) 

[27  Sup.  Ct.  Rep.  459.] 

Constitutional  Law — Delegation  of  Legislative  Power. — Legislative 
functions  are  not  unlawfully  delegated  by  the  provisions  of  Mich. 
Pub.  Acts  1901,  act  No.  173,  for  the  taxation  of  railroad  and  certain 
other  corporate  property  at  the  average  rate  of  taxation  imposed  on 
all  other  property  within  the  state  subject  to  ad  valoreip  taxes  be- 
cause such  average  rate  is  to  be  ascertained  by  the  state  board  of 
assessors  by  dividing  the  total  tax  levied  on  such  other  property 
by  the  value  of  such  property  as  returned  by  the  local  assessors 
and  board  of  state  tax  commissioners. 

Taxation  of  Corporations — Rate.'*' — The  mere  fact  that  all  the  other 
property  in  the  state,  wherever  situated,  is  ta*ken  into  consideration 
in  fixing  the  average  rate  of  taxation  at  which,  under  Mich..  Pub. 
Acts  1901,  act  No.  173,  railroad  and  certain  other  corporate  property 
is  to  be  assessed,  does  not  carry  with  it  such  proof  of  injustice  and 
inequality  as  necessarily  to  invalidate  the  tax. 

Taxation  of  Corporations — ^Validity  under  Federal  Constitution.'*' — 
Nothing  in  the  Federal  Constitution  prevents  a  state  from  singling 
out  railroad  and  other  corporate  property  and  taxing  it  for  state 
purposes  in  a  manner-  and  at  a  rate  different  from  that  applicable  to 
other  property. 

Taxation  of  Corporations — Necessity  for  Equalization. — The  lack  of 
any  provision  for  an  equalization  of  railroad  property  with  other 
property  in  the  state  in  Mich.  Pub.  Acts  1901,  act  No.  173,  authorizing 
the  taxation  of  railroad  property  at  the  average  rate  of  taxation  im- 
posed on  other  property  in  the  state,  does  not  vitiate  the  assessment, 
where  the  statute  names  the  time  and  place  for  the  sessions  of  the 
assessing  board,  and  gives  to  any  person  or  company  interested  the 
right  to  be  heard,  and  authorizes  the  board  to  correct  the  valuation. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan  to  review  a  decree  dismissing  a 

*See  generally,  foot-notes  appended  to  Cumberland  T.  &  T.  Co.  r. 
Hopkins  (Ky.),  18  R.  R.  R.  673,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  673. 
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bill  to  restrain  the  enforcement  against  a  railroad  company  of  the 
provisions  of  a  state  law  for  the  assessment  and  collection  of 
taxes  on  railroad  and  certain  other   corporate  property.     Affirmed. 
See  same  case  below,  138  Fed.  223. 

Statement  by  Mr.  Justice  Brewer: 

This  suit  was  brought  in  the  circuit  court  of  the  United  St^es 
for  the  Western  district  of  Michigan  to  restrain  the  respondent, 
the  auditor  general  of  the  state,  from  enforcing  against  the  ap- 
pellant the  provisions  of  act  No.  173  of  the  Michigan  Laws  of 
1901,  an  act  to  provide  for  the  assessment  of  the  property  of  rail- 
road and  certain  other  companies,  for  the  levying  of  taxes 
thereon  by  a  state  board  of  assessors,  and  for  the  collection  of 
such  taxes.  The  taxes  involved  in  the  suit  are  those  for  1902, 
resulting  from  the  first  assessment  under  the  statute.  Prior  to 
the  year  1900  the  Constitution  of  Michigan  contained,  in  art.  14, 
the  following  sections  applicable  to  taxation : 

"Sec.  10.  The  state  may  continue  to  collect  all  specific  taxes 
accruing  to  the  treasury  under  existing  laws.  The  legislature 
may  provide  for  the  collection  of  specific  taxes  from  banking, 
railroad,  plank  road,  and  other  corporations  hereafter  created. 

"Sfec.  11.  The  Legislature  shall  provide  a  uniform  rule  of  tax- 
ation, except  on  property  paying  specific  taxes,  and  taxes  shall  be 
levied  on  such  property  as  shall  be  prescribed  by  law. 

"Sec.  12.  All  assessments  hereafter  authorized  shall  be  on 
property  at  its  cash  value. 

"Sec.  13.  The  legislature  shall  provide  for  an  equalization  by 
a  state  board  in  the  year  one  thousand  eight  hundred  and  fifty- 
one,  and  every  fifth  year  thereafter,  of  assessments  on  all  taxable 
property  except  that  paying  specific  taxes. 

"Sec.  14.  Every  law  which  imposes,  continues,  or  revives  a 
tax  shall  distinctly  state  the  tax,  and  the  object  to  which  it  is  to 
be  applied ;  and  it  shall  not  be  sufficient  to  refer  to  any  other  law 
to  fix  such  tax  or  object." 

In  that  year  §§  10,  11,  and  13  were  amended  so  as  to  read  as 
follows : 

"Sec.  10.  The  state  may  continue  to  collect  all  specific  taxes 
accruing  to  the  treasury  under  existing  laws.  The  legislature 
may  provide  for  the  collection  of  specific  taxes  from  corpora- 
tions. The  legislature  may  provide  for  the  assessment  of  the 
property  of  corporations,  at  its  true  cash  value,  by  a  state  board 
of  assessors,  and  for  the  levj'ing  and  collection  of  taxes  thereon. 
All  taxes  hereafter  levied  on  the  property  of  such  classes  of  cor- 
porations as  are  paying  specific  taxes  under  laws  in  force  on 
November  sixth,  a.  d.  nineteen  hundred,  shall  be  applied  as  pro- 
vided for  specific  state  taxes  in  §  1  of  this  article. 

"Sec.  11.  The  legislature  shall  provide  an  uniform  rule  of  tax- 
ation, except  on  property  paying  specific  taxes,  and  taxes  shall 
be  levied  on  such  property  as  shall  be  prescribed  by  law:  Pro- 
indcd,  That  the  legislature  shall  provide  an  uniform  rule  of  tax- 
ation for  such  property  as  shall  be  assessed  by  a  state  board  of 
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assessors,  and  the  rate  of  taxation  on  such  property  shall  be  the 
rate  which  the  state  board  of  assessors  shall  ascertain  and  de- 
te'rmine  is  the  average  rate  levied  upon  other  property  upon 
which  ad  valorem  taxes  are  assessed  for  state,  county,  township, 
school,  and  municipal  purposes. 

"Sec.  13.  In  the  year  one  thousand  nine  hundred  and  one,  and 
every  fifth  year  thereafter,  and  at  such  other  times  as  the  legis- 
lature may  direct,  the  legislature  shall  provide  for  an  equalization 
of  assessments  by  a  state  board,  on  all  taxable  property,  except 
that  taxed  under  laws  passed  pursuant  to  §  10  of  this  article." 

This  change  in  the  Constitution  was  doubtless  owing  to  a  de- 
cision of  the  supreme  court  of  the  state  (Pingree  v.  Auditor  Gen- 
eral [Pingree  v,  Dix.]  120  Mich.  95,  44  L.  R.  A.  679,  78  N.  W. 
1025),  of  date  of  April  26,  1899,  holding  unconstitutional  an  act 
passed  in  1881  in  respect  to  the  assessment  and  taxation  of  tel- 
egraph and  telephone  lines.  An  act  19  of  1899,  passed  March 
15,  1899,  and  commonly  called  the  "Atkinson  bill,"  was  subject 
to  the  same  objections  as  the  act  of  1881,  and  was  evidently 
regarded  as  equally  unconstitutional.  Indeed,  though  not  di- 
rectly involved  in  that  suit,  it  was  referred  to  in  the  opinion  of 
Mr.  Justice  Montgomery. 

The  act  in  controversy  (Pub.  Acts  1901,  act  No.  173)  provides 
that  the  board  of  state  tax  commissioners  shall  constitute  a  state 
board  of  assessors,  who  are  to  assess  the  railroad  and  certain 
other  corporate  property  in  the  state.  Section  5  contains  the 
following : 

"Sec.  5.  The  term  'property'  as  used  in  this  act  shall  be  deemed 
to  include  all  property,  real  or  personal,  belonging  to  the  corpo- 
ration subject  to  taxation  under  this  act,  including  the  right  of 
way,  roadbed,  stations,  cars,  rolling  stock,  wagons,  horses,  office 
furniture,  telegraph  or  telephone  poles,  wires,  conduits,  switch* 
boards  and  all  other  property  used  in  carrying  on  the  business  of 
said  corporations  or  owned  by  them  respectively,  and  all  other 
real  and  personal  property  and  all  franchises,  said  franchises  not 
to  be  directly  assessed,  but  to  be  taken  into  consideration  in  de- 
termining the  value  of  the  other  property:  Provided,  however. 
That  this  definition  shall  not  include,  apply  to,  or  subject  to  tax- 
ation, such  real  estate  as  is  owned  and  can  be  conveyed  by  such 
corporations  under  the  laws  of  this  state  which  is  not  actually 
occupied  in  the  exercise  of  their  franchises  or  in  use  in  the 
proper  operation  of  their  roads  or  their  corporate  business;  but 
such  real  estate  so  excepted  shall  be  liable  to  taxation  in  the 
same  manner  and  for  the  same  purposes  and  to  the  same  extent 
and  subject  to  the  same  .conditions  and  limitations  as  to  the  coU 
lection  and  return  of  taxes  thereon,  as  in  other  real  estate  in  the 
several  townships  or  municipalities  in  which  the  same  may  be 
situate.  The  term  'company,'  'corporations,'  or  'associations,' 
wherever  used  in  this  act,  shall  apply  to  and  be  construed  as  re- 
ferring respectively  to  any  railroad  company,  union  station  and 
depot  company,  express  company,  car-loading  company,  or  re- 
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frigerator  or  fast  freight  line  company,  and  any  and  all  other 
corporations  subject  to  taxation  under  this  act.  The  term  *prop- 
erty  having  a  situs  in  this  state*  shall  include  all  the  property, 
real  and  personal,  of  the  corporations  enumerated  in  this  act, 
owned,  used,  and  occupied  by  them  within  the  limits  of  this  state, 
and  also  such  proportion  of  the  rolling  stock, 'cars,  and  other 
property  of  such  corporations  as  is  used  partly  within  and  partly 
without  this  state,  as  herein  provided  to  be  determined." 

By  §§  6  ai)d  7  the  several  corporations  are  required  to  furnish 
information  as  to  various  matters  of  fact  bearing  on  the  matter 
of  assessment.  By  §  8  property  is  to  be  assessed  at  its  "true  cash 
value"  on  the  second  Monday  of  April  of  each  year,  and,  for  the 
purposes  of  the  assessment,  the  board  of  assessors  is  authorized 
to  make  personal  inspection  of  the  property,  to  take  into  consid- 
eration the  reports  filed  under  the  act,  and  such  other  evidence 
as  may  be  obtainable  bearing  thereon.  In  respect  to  the  property 
of  railroads  running  partly  within  and  partly  without  the  state, 
the  board  is  directed  to  be  guided  in  respect  to  the  matter  of 
taxation  of  property  within  the  state  by  the  relation  which  the 
number  of  miles  of  main  track  within  the  state  bears  to  the  entire 
mileage  of  the  main  track,  both  within  and  without  the  state.  By 
§  10  the  board  is  required  to  meet  at  the  capitol  at  Lansing  on 
the  third  Monday  of  December,  and  continue  in  session  so  long 
as  may  be  necessary,  not  later  than  January  IS  next  thereafter, 
for  the  purpose  of  reviewing  the  assessment  roll,  and  any  person 
or  company  interested  has  the  right  to  appear  during  said  period 
and  be  heard  by  the  assessors,  and  they  are  authorized  on  such 
application,  or  on  their  own  motion,  to  correct  the  assessment  or 
valuation.  Sections  11  and  12  prescribe  the  method  for  fixing 
the  rate  of  tax,  the  purpose  being  to  impose  upon  the  railroad 
property  the  average  rate  of  taxation  levied  upon  other  property 
upon  which  ad  valorem  taxes  are  assessed.  This  method  is  ac- 
curately  described  by  counsel  for  the  railroad  company  in  these 
words : 

*'The  new  and  peculiar  feature  of  the  statute  lies  in  the  applica- 
tion to  corporate  property  of  a  special  rate  of  tax,  known  as  the 
'average  rate/  which  is  derived  by  the  following  process:  The 
total  ad  valorem  taxes  for  all  purposes, — state,  county,  city,  town- 
ship, village,  and  school  district, — paid  by  property  in  Michigan 
which  is  taxed  otherwise  than  under  act  173,  are  divided  by  the 
total  assessments  of  such  property,  whether  made  by  one  or  an- 
other assessor,  and  the  quotient  resulting  from  this  process  of 
division  is  the  rate  of  tax  applied  to  corporate  property-  under 
act  173." 

■ 

By  §  16  the  taxes  collected  from  corporations  under  this  act 
are  to  "be  applied  in  paying  the  interest  upon  the  primary  school, 
university,  and  other  educational  funds,  and  the  interest  and 
principal  of  the  state  debt,  in  the  order  herein  recited,  until  the 
extinguishment  of  the  state  debt  other  than  the  amounts  due  to 
educational  funds,  when  such  taxes  shall  be  added  to  and  con- 
stitute a  part  of  the  primary-school  interest  fund." 
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After  a  full  hearing  upon  pleadings  and  proofs  the  circuit 
court  entered  a  decree  dismissing  the  bill  (138  Fed.  223),  where- 
upon the  plaintiff  appealed  directly  to  this  court,  under  §  5  of  the 
circuit  court  of  appeals  act. 

Messrs.  Lloyd  W,  Bowers,  O.  £.  ButterHeld,  Benton  Hanchett, 
A.  C.  Angell,  Henry  Russell,  and  Ashley  Pond  for  appellant. 

Messrs.  Charles  A.  Blair,  Roger  Irving  Wykes,  Loyal  B. 
Knappen,  John  £.  Bird,  and  Charles  E,  Townsend  for  appellee. 

Mr.  Justice  Brewer  delivered  the  opinion  of  the  court : 

The  unconstitutionality  of  a  statute  may  depend  upon  its  con- 
flict with  the  Constitution  of  the  state  or  with  that  of  the  United 
States.  If  conflict  with  the  state  Constitution  is  the  sole  ground 
of  attack,  the  supreme  court  of  the  state  is  the  final  authority 
(Merchants'  &  M.  Nat.  Bank  v.  Pennsylvania,  167  U.  S.  461,  42 
L.  ed.  236,  17  Sup.  Ct.  Rep.  829,  and  cases  cited  in  the  opinion)  ; 
while,  in  the  other  case,  the  ultimate  decision  rests  with  this 
court.  The  validity  of  this  act  has  not  been  directly  presented  to 
or  determined  by  the  state  court,  but  the  first  attack  by  the 
parties  interested  is  made  in  the  Federal  court  and  by  this  suit, 
and  conflict  with  both  Constitutions  is  alleged.  Undoubtedly  a 
Federal  court  has  the  jurisdiction,  and,  when  the  question  is 
properly  presented,  it  may  often  become  its  duty,  to  pass  upon  an 
alleged  conflict  between  a  statute  and  the  state  Constitution,  even 
before  the  question  has  been  considered  by  the  state  tribunals. 
All  objections  to  the  validity  of  the  act,  whether  springing  out  of 
the  state  or  of  the  Federal  Constitution,  may  be  presented  in  a 
single  suit,  and  call  for  consideration  and  determination.  At  the 
same  time  the  Federal  courts  will  be  reluctant  to  adjudge  a  state 
statute  to  be  in  conflict  with  the  state  Constitution  before  that 
question  has  been  considered  by  the  state  tribunals.  Especially 
is  this  true  when  the  statute  is  one  affecting  the  revenues  of  the 
state,  and  therefore  of  general  public  interest.  Coulter  v.  Louis- 
ville &  N.  R.  Co.,  196  U.  S.,  599-609,  49  L.  ed.  615-618,  25  Sup. 
Ct.  Rep.  342.  And  this  reluctance  becomes  more  imperative 
when  the  statute  has  been  before  the  highest  court  of  the  state, 
and  a  decision  rendered  upon  the  assumption  that  it  is  valid,  and 
this,  although  the  direct  question  of  validity  was  not  presented 
nor  determined. 

In  the  case  at  bar  the  rate  of  taxation  imposed  upon  the  rail- 
road and  other  corporate  property  is  the  average  rate  of  taxation 
upon  other  property  subject  to  ad  valorem  taxes,  and  that  aver- 
age rate  is  ascertained  by  dividing  the  total  tax  levy  on  all  such 
property  by  the  value  of  the  property.  In  Board  of  Education  v. 
State  Assessors,  133  Mich.  116,  94  N.  W.  668,  the  following  case 
arising  under  th^  statute  was  presented  (p.  117,  N.  W.  p.  668) : 

"This  is -an  application  for  a  rtiandamus.  It  sets  out,  in  sub- 
stance, that  the  state  board  of  assessors,  in  levying  the  tax  upon 
the  railroad  property  of  this  state,  has  assumed  to  fix  the  rate  of 
taxation  by  dividing  the  total  levy  on  all  property  other  than 
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• 

railroad  property  by  the  value  of  such  other  property,  as  deter? 
mined  by  the  defendant  board,  by  adding,  to  the  actual  assessed 
value  of  such  property  as  fixed  by  the  local  assessors  and  by  the 
board  of  state  tax  assessors  and  by  the  board  of  state  tax  com- 
missioners, acting  under  the  authority  of  the  law  relating  to  the 
assessment  of  taxes,  the  sum  of  $296,748,142,  thus  making  the 
aggregate  divisor  in  determining  the  rate  of  taxation  that  much 
in  excess  of  the  assessed  valuation,  thereby  reducing  the  rate  to 
be  levied  upon  the  railroad  property  of  the  state,  and  thus  reduc- 
ing the  amount  which  the  relator  would  receive  as  its  portion  of 
the  tax  assessed  against  railroad  property  by  a  very  substantial 
sum." 

This  application  was  sustained,  the  court  holding  that  the  state 
board  of  assessors  had  no  power  to  increase  the  value  as  returned 
to  them  by  the  local  assessors  and  board  of  state  tax  commission- 
ers, and  saying  (p.  119,  N.  W.  p.  669)  : 

"A  fair  reading  of  this  language  of  the  statute,  we  think,  leads 
to  the  conclusion  that  the  board  of  assessors  has  imposed  upon 
it  the  duty,  ministerial  in  character,  of  determining  by  a  compu- 
tation from  data,  which  the  law  provides  for  placing  in  its  hands, 
the  rate  of  taxation  which  other  property  in  the  state  is  subjected 
to,  as  it  appears  by  assessment  rolls  which  are  supposed  to  can- 
tain  an  accurate  and  true  assessment  of  all  property  at  its  full 
cash  value/' 

While  this  case  did  not  directly  determine  the  constitutionality 
of  the  statute,  a  fair  implication  is  that  it  was  not  regarded  as 
obviously  in  conflict  with  the  state  Constitution,  for  in  that  event 
the  court  would  scarcely  have  taken  time  to  consider  the  validity 
of  proceedings  under  its  authority. 

We,  therefore,  proceed  to  inquire  whether  the  provisions  of 
this  act  and  the  method  of  taxation  therein  prescribed  are  open 
to  any  constitutional  objection.  We  have  had  frequent  'occasion 
to  consider  questions  of  state  taxation  in  the  light  of  the  Federal 
Constitution,  and  the  scope  and  limits  of  national  interference 
are  well  settled.  There  is  no  general  supervision  on  the  part  of 
the  nation  over  state  taxation,  and,  in  respect  to  the  latter,  the 
state  has,  speaking  generally,  the  freedom  of  a  sovereign,  both 
as  to  objects  and  methods.  It  was  well  said  by  Judge  Wanty, 
delivering  the  opinion  of  the  circuit  court  in  this  case  (p.  232)  : 

"There  can  at  this  time  be  no  question,  after  the  frequent  and 
uniform  expressions  of  the  Federal  Supreme  Court,  that  it  was 
not  designed  by  the  14th  Amendment  to  the  Constitution  to  pre- 
vent a  state  from  changing  its  system  of  taxation  in  all  proper 
and  reasonable  ways,  nor  to  compel  the  states  to  adopt  an  iron 
rule  of  equality,  to  prevent  the  classification  of  property  for  pur- 
poses of  taxation,  or  the  imposition  of  different  rates  upon  differ- 
ent classes.  It  is  enough  that  there  is  no  discrimination  in  favor 
of  one  as  against  another  of  the  same  class,  and  the  method  for 
the  assessment  and  collection  of  the  tax  is  not  inconsistent  with 
natural  justice.     Bell's  Gap  R.  Co.  v,  Pennsylvania,  134  U.  S. 
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232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533 ;  Gibzza  v.  Tiernan,  148 
U.  S.  657,  662,  37  L.  ed.  599,  601,  13  Sup.  Ct.  Rep.  721 ;  Adams 
Exp.  Co.  V.  Ohio  State  Auditor,  165  U.  S.  194,  228,  41  L.  ed. 
683,  697,  17  Sup.  Ct.  Rep.  305 ;  Magoun  v.  Illionis  Trust  &  Sav. 
Bank,  170  U.  S.  283,  42  h.  ed.  1037,  18  Sup.  Ct.  Rep.  594 ;  Bil- 
lings V,  Illinois,  188  U.  S.  97,  47  L.  ed.  400,  23  Sup.  Ct.  Rep. 
272;  Merchants'  &  M.  Nat.  Bank  v.  Pennsylvania,  supra;,  Ken- 
tucky Railroad  Tax  Cases,  115  U.  S.  321,  29  L.  ed.  414,  6  Sup. 
Ct.  Rep.  57 ;  Home  Ins.  Co.  v.  New  York,  134  U.  S.  594,  33  L, 
ed.  1025,  10  Sup.  Ct  Rep.  593;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  U.  S.  150,  41  L.  M.  666,  17  Sup.  Ct.  Rep.  255;  Clark  v. 
Titusville,  184. U.  S.  329,  46  L.  ed.  569,  22  Sup.  Ct.  Rep.  382; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179  U.  S.  89,  45  L.  ed. 
102,  21  Sup.  Ct.  Rep.  43 ;  New  York  v.  Barker,  179  U.  S.  279, 
45  L.  ed.  190,  21  Sup.  Ct.  Rep.  121 ;  Charlotte,  C.  &  A.  R.  Co. 
V,  Gibbes,  142  U.  S.  386.  35  L.  ed.  1051,  12  Sup.  Ct.  Rep.  255; 
Travellers'  Ins.  Co.  v,  Connecticut,  185  U.  S.  364,  46  L.  ed.  949, 
22  Sup.  Ct.  Rep.  673 ;  Kidd  z\  Alabama,  188  U.  S.  730,  47  L. 
ed.  669,  23  Sup.  Ct.  Rep.  401 ;  Turpin  v.  Lemon,  187  U.  S.  51, 
47  L.  ed.  70,  23  Sup.  Ct.  Rep.  20;  Florida  C.  &  P.  R.  Co.  v. 
Re>'nolds,  183  U,  S.  471,  46  L.  ed.  283,  22  Sup  Ct.  176." 

The  first  and  principal  matter  of  attack  is  the  "average  rate." 
It  is  contended  that  the  fixin|^  of  the  rate  of  taxation  is  a  legisla- 
tive function ;  that  in  ascertaming  the  average  rate  by  the  method 
described  there  is  no  exercise  of  the  legislative  judgment,  but 
that  it  is  determined  by  the  action  of  the  various  local  assessing 
and  taxing  boards,  who,  though  charged  with  no  duty  of  inquiry 
as  to  the  necessities  of  the  state  or  the  proper  rate  of  taxation  of 
railroad  property,  are  in  fact  the  only  officials  exercising  any  dis- 
cretion and  judgment. 

There  might  be  a  question  whether,  even  if  there  were  a  clear 
delegation  of  legislative  functions  to  other  departments  of  the 
state  government,  it  would  be  void  under  the  Federal  Constitu- 
tion. Whatever,  in  view  of  the  distinct  grant  in  the  Federal  Con- 
stitution to  the  President,  Congress,  and  the  Judiciary  of  sepa- 
rately the  executive,  legislative,  and  judicial  powers  of  the  nation, 
may  be  the  power  of  Congress  in  the  delegation  of  legislative 
functions,  a  very  different  question  is  presented  when  the  re- 
strictions of  the  Federal  Constitution  are  invoked  to  restrain  like 
action  in  a  state.  Crimes  against  the  nation  must  be  prosecuted 
by  indictment,  yet  a  state  may  proceed  by  information.  Suppose 
a  state,  by  its  Constitution,  grants  legislative  functions  to  the 
executive,  or  to  the  judiciary,  what  provision  of  the  Federal  Con- 
stitution will  nullify  the  action?  Will  the  grant  work  an  aban- 
donment  of  a  republican  form  of  government,  or  be  a  denial  of 
due  process,  or  equal  protection? 

But  it  is  unnecessary  to  enter  into  a  discussion  of  this  question, 
for  in  the  case  at  bar  there  is  no  abandonment  by  the  legislature 
of  its  functions  in  respect  to  taxation.  The  statute  prescribes, 
as  the  rate  of  taxation  upon  railroad  property,  the  average  rate 
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of  taxation  on  all  other  property  subject  to  ad  valorem  taxes.  It 
provides  the  most  direct  way  for  ascertaining  such  average  rate, 
— deducing  it  from  a  consideration  of  all  other  rates.  No  author- 
ity is  given  to  the  local  assessors  to  apply  their  judgment  to  the 
question  of  the  railroad  rate.  Their  authority  in  respect  to  the 
matter  of  taxation  is  precisely  the  same  as  it  was  before  and  in- 
dependently of  this  statute.  Their  duty  is  to  act  according  to 
their  judgments  in  respect  to  local  taxes  committed  to  their 
charge.  When  they  have  finished  their  action,  taken,  as  it  must 
be  assumed  to  have  been,  in  conscientious  discharge  of  the  duties 
assigned,  from  it,  by  a  simple  mathematical  calculation,  the 
average  rate  of  taxation  is  determined.  If  the  legislature  should 
be  convened  after  they  have  finished  their  action  and  then  pre- 
scribe the  average  rate  thus  mathematically  deduced  as  the  rate 
of  railroad  taxation,  no  question  could  be  made  of  its  validity. 
It  would  be  obviously  a  legislative  determination  of  the  rate  of 
taxation.  Is  it  any  the  less  a  l^islative  determination  that  it  as- 
sumes that  the  various  local  officials  will  discharge  their  duties 
honestly  and  fairly,  with  reference  to  local  necessities,  and  in- 
dependently of  the  effect  upon  the  railroad  rate,  and  directs  that 
the  mathematical  computation  be  made  by  a  board  of  ministerial 
officers,  and,  thus  made,  shall  become  the  railroad  rate  of  taxa- 
tion? Why  is  it  necessary  that  the  legislature  be  convened  to 
add  its  formal  approval  of  the  integrity  of  the  action  of  the  local 
officers?  May  it  not  intrust  the  mathematical  computation  to  the 
state  board  of  assessors,  and  if  so,  may  it  not  likewise  act  upon 
the  assumption  that  the  local  assessors  will  discharge  their  duties 
with  an  eye  single  to  those  duties,  and  irrespective  of  the  effect 
upon  the  railroad  rate?  It  is  true  there  is  a  possibility  that  some 
local  board  may  be  actuated  by  other  than  a  sense  of  duty  to  the 
community  for  which  it  is  acting,  and  have  a  thought  of  the 
ultimate  effect  upon  the  railroad  rate.  There  is  always  a  pos- 
sibility of  misconduct  on  the  part  of  officials,  but  legislation  would 
be  seriously  hindered  if  it  may  not  proceed  upon  the  assumption 
of  a  proper  discharge  of  their  duties  by  the  various  officials.  And 
it  must  be  remembered  that,  in  view  of  the  vast  multitude  of 
local  taxing  boards  (as  stated  in  one  of  the  briefs  of  counsel  for 
appellant,  there  are  about  1,300  local  assessment  districts),  the 
action  of  any  single  board  could  have  but  little  influence  upon  the 
railroad  rate.  Beyond  the  assumption*  that  these  local  officers 
will  act  from  a  sense  of  duty  is  the  further  fact  that  their  action 
affects  directly  and  principally  the  special  communities  for  which 
they  act,  and  that,  generally  speaking,  is  a  sufficient  guaranty. 
As  said  by  Mr.  Chief  Justice  Marshall,  in  M'Culloch  v.  Mar\-- 
land,  4  Wheat.  316,  428,  4  L.  ed.  579,  606 : 

^*The  only  security  against  the  abuse  of  this  power  is  found  in 
the  structure  of  the  government  itself.  In  imposing  a  tax,  the 
legislature  acts  upon  its  constituents.  This  is,  in  general,  a  suffi- 
cient security  against  erroneous  and  oppressive  taxation." 

And  again,  in  Providence  Bank  v.  Billings,  4  Pet.  514,  563,  7 
L.  ed.  939,  956 : 
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"This  vital  power  may  be  abused;  but  the  Constitution  of  the 
United  States  was  not  intended  to  furnish  the  corrective  for 
every  abuse  of  power  which  may  be  committed  by  the  state  gov- 
ernments. The  interest,  wisdom,  and  justice  of  the  representa- 
tive body,  and  its  relations  with  its  constituents,  furnish  the  only 
security,  where  there  is  no  express  contract,  against  unjust  and 
excessive  taxation,  as  well  as  against  unwise  legislation  gener- 
allv." 

Maine  v.  Grand  Trunk  R.  Co.,  142  U.  S.  217,  35  L.  ed.  994, 
3  Inters.  Com.  Rep.  807,  12  Sup.  Ct.  Rep.  121,  163,  is  worthy 
of  consideration  on  this   question   of  legislative   determination. 

The  legislature  of  Maine  graded  the  rate  of  an  excise  tax 
imposed  upon  railroads  by  the  amount  of  their  gross  transporta- 
tion  receipts,  and  provided  that,  when  a  railroad  was  partly 
within  and  partly  without  the  state,  the  gross  receipts  chargeable 
to  the  road  within  the  state  should  be  ascertained  on  the  mileage 
basis.  The  court  below  held  that  as  the  Grand  Trunk  Railroad 
was  partly  within  and  partly  without  the  state  of  Maine,  the 
imposition  of  the  tax  was  a  regulation  of  commerce,  and  there- 
fore in  conflict  with  the  exclusive  power  of  Congress  over  in- 
terstate and  foreign  commerce;  and  rendered  judgment  for 
the  company. 

But  this  court,  reversing  that  judgment,  held  that  the  refer- 
ence to  the  receipts  was  simply  to  ascertain  the  value  of  the 
business  done  by  the  corporation,  and  thus  obtain  a  reasonable 
conclusion  as  to  the  amount  of  tax  which  should  be  levied,  sav- 
ing  (p.  229,  L.  ed.  p.  996,  Inters.  Com.  Rep.  p.  809,  Sup.  Ct.  Rep. 
u.  122)  : 

"If  the  amount  ascertained  were  specifically  imposed  as  the 
tax,  no  objection  to  its  validity  would  be  pretended.  And  if  the 
inquiry  of  the  state  as  to  the  value  of  the  privilege  were  limited 
to  receipts  of  certain  past  years  instead  of  the  year  in  which 
the  tax  is  collected,  it  is  conceded  that  the  validity  of  the  tax 
would  not  be  affected ;  and  if  not,  we  do  not  see  how  a  reference 
to  the  results  of  any  other  year  could  affect  its  character." 

See  also  Home  Ins.  Co.  v.  New  York,  supra,  and  cases  cited 
in  the  opinion.  Of  course,  a  passenger  on  the  Grand  Trunk 
Railroad  knew  that  the  fare  he  was  paying  was  increasing  the 
gross  receipts,  and  therefore  indirectly  affecting  the  amount 
of  the  tax  collectible  under  the  statute.  But  it  was  not  to  be  as- 
sumed that  he  would  travel  and  pay  fare  with  that  object 
in  view.  No  more  can  it  be  assumed  in  the  present  case  that 
the  local  taxing  officers,  although  knowing  that  an  increase  in 
their  local  tax  levy  will  increase  the  tax  rate  upon  railroads,  will 
be  led  by  that  knowledge  to  forget  their  single  duty  to  the  com- 
munity for  which  they  are  acting.  No  one  pays  money  for  the 
mere  sake  of  compelling  others  to  pay.  Some  personal  ad- 
vantage must  be  intended.  No  more  will  local  tax  officers  levy 
a  tax  upon  their  neighbors,  those  who  have  placed  them  in  posi- 
tion, for  the  mere  sake  of  increasing  the  tax  burden  upon  rail- 
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roads,  especially  when  the  local  levy  is  not  followed  by  an  equal 
increase  in  the  amount  of  the  burden  cast  upon  railroads,  and  but 
a  trifling  fraction  of  that  increase  inures,  either  directly  or  in* 
directly,  to  the  benefit  of  the  taxpayers  of  the  locality.  The 
total  value  of  other  property  in  Michigan  subject  to  ad  valorem 
taxes  was,  according  to  the  record,  in  the  neighborhood  of 
$1,500,000,000.  A  tax  levy  in  the  city  of  Detroit  for  local  pur* 
poses  of  $1,500,000  would,  therefore,  increase  the  rate  of  taxa- 
tion on  railroad  property  only  one  mill,  and  that  increase  would 
profit  Detroit  but  little,  as  the  railroad  tax  is  appropriated  for 
state  purposes  only. 

It  may  be.  laid  down  as  a  general  proposition  that  where  a 
legislature  enacts  a  specific  rule  for  fixing  a  rate  of  taxation, 
by  which  rule  the  rate  is  mathematically  deduced  from  facts  and 
events  occurring  within  the  year  and  created  without  reference 
to  the  matter  of  that  rate,  there  is  no  abdication  of  the  legis- 
lative function,  but,  on  the  contrary,  a  direct  legislative  determi- 
nation of  the  rate. 

Again,  it  seems  more  reasonable  that  the  average  rate  should 
be  fixed  by  this  mathematical  computation  from  the  other  rates 
already  established  than  for  the  legislature  to  prescribe  in  ad- 
vance that  which  it  may  hope  will  be  such  rate.  In  the  one  case 
the  exact  average  is  determined ;  in  the  other  an  estimate  is  made, 
which  may  turn  out  to  be  more  or  less  than  the  average. 

While  the  peculiar  method  of  ascertaining  the  average  rate 
prescribed  by  this  statute  may  be  new,  yet  the  application  of  an 
average  rate  to  the  taxation  of  railroads  is  not  new,  nor  confined 
to  Michigan.  See  §  1,  chap.  64,  Public  Statutes  and  Session 
Laws  of  New  Hampshire  of  January  1,  1901,  section  first  en- 
acted in  1878;  1  Mass.  Rev.  Laws  (1902)  chap.  12,  §  93,  p.  227; 
chap.  14,  §§  37,  40,  pp.  266,  268,  incl,  taken  from  laws  of  1864, 
1865,  and  1880;  2  Mo.  Rev.  Stat.  (1899)  §§  9363,  9364,  pp.  2175, 
2176;  Wis.  Laws  (1903)  chap.  315,  §§  7-14,  incl.  pp.  496-499; 
Boston,  C.  &  M.  R.  Co.  v.  State,  60  N.  H.  87;  State  ex  rel 
Brown  v.  Missouri  P.  R.  Co.,  92  Mo.  137,  6  S.  W.  862 ;  Chicago 
&  A.  R.  Co.  V.  Lamkin,  97  Mo.  496,  10  S.  W.  200 ;  State  ex  rel 
Gottlieb  V,  Metropolitan  Street  R.  Co.,  161  Mo.  189,  199,  61 
S.  W.  603. 

We  have  thus  far  assumed  that  there  was  equity  and  justice 
in  applying  to  railroad  property  the  average  rate  of  taxation 
imposed  upon  other  property.  But  this  assumption  is  challenged. 
For  instance,  the  Chicago  &  Northwestern  Railroad  Company's 
property  is  situate  in  the  upper  peninsula  of  the  state  of  Mich- 
igan— 

"and  yet  the  average  rate  of  tax  applied  to  its  property  depends 
upon,  and  increases  with,  the  taxes  raised  on  all  the  counties  of 
the  'Lower  Peninsula'  of  Michigan,  and  in  all  the  cities,  towns, 
villages,  and  school  districts  of  those  counties,  for  purely  local 
purposes.  If  Detroit  spends  $10,000,000  for  local  government,  the 
Northwestern  Railway  Company  has  to  pay  proportionately  more 
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tax  on  its  property  in  northern  Michigan  than  if  Detroit's  tax 
for  local  government  were  $5,000,000;  and,  beyond  that,  if  De- 
troit spends  $1,000,000  or  $5,000,000  for  purely  domestic  or 
private  enterprises,  such  as  gas  works,  waterworks,  street  rail- 
ways, parks,  baths,  libraries,  etc.,  the  Northwestern  Railway's 
tax  on  its  property  (though  wholly  outside  of  Detroit — in  the 
'Upper  Peninsula')  is  proportionately  larger  on  that  account. 

*^  ^F  ^F  ^F  ^F  T*  ^F  ^F  ^F 

"It  may  well  be  that  (as  respects  the  immediate  point)  the 
unity  of  railroad  property  would  justify  a  statute  requiring  a 
railroad  to  pay  taxes  to  the  state  at  a  rate  derived  by  averaging 
the  taxes,  state  and  local,  paid  by  others  in  the  same  taxing 
jurisdiction ;  but  the  question  before  the  court  is  whether  it  can 
be  made  to  pay  a  tax  directly  dependent  upon,  and  measured 
by  the  local  taxes  of  counties,  cities,  towns,  villages,  and  school 
districts  where  it  has  no  part  of  its  property  and  no  office.  Such 
a  plan  operates  to  tax  the  railroad  because  of  the  expenses  (pub* 
lie  and  private)  of  local  communities  whose  benefits  it  does  not 
enjoy." 

But  these  cpnsiderations  appeal  mainly  to  the  discretion  of 
the  legislature,  and  do  not  make  against  its  power.  Unless  there 
be  some  specific  provisions  in  the  state  Constitution  compelling 
other  action,  the  state  may  treat  its  entire  territory  as  composing 
but  a  single  taxing  district,  and  deal  with  all  property  as  within 
the  district  and  subject  to  taxation  accordingly.  There  is  no 
magic  in  county  organization,  no  inherent  necesisity  of  dividing 
the  state  into  small  taxing  districts.  Frequently  railroads  are 
separated  from  other  property,  assessed  by  a  state  board,  and  the 
taxes  collected  therefrom  applied  to  the  general  purposes  of  the 
state.  Sometimes,  it  is  true,  a  portion  of  the  taxes  thus  col- 
lected is  distributed  pro  rata  to  the  counties  along  the  lines  of  the 
roads,  but  the  power  of  the  state  to  apply  the  taxes  from  rail- 
road property  to  only  state  purposes  cannot  be  doubted,  and  is 
often  exercised.  If  it  may  take  all  the  taxes  received  from  rail' 
road  property  and  apply  it  to  general  state  purposes,  and,  to 
that  extent,  relieve  counties  in  which  there  is  no  railroad  property 
from  their  contribution  to  the  support  of  the  state,  it  has  equal 
power  to  say  that  the  average  rate  of  taxation  shall  be  deter- 
mined, not  by  the  rates  upon  other  property  in  the  immediate 
localities  in  which  the  railroads  are  located,  but  by  those  upon  all 
property  wherever  situated  in  the  state.  We  do  not  mean  to 
hold  that  cases  may  not  arise  in  which  enforcing  this  method  of 
taxation  w^orks  such  injustice  to  a  railroad  as  to  call  for  judicial 
interference.  But  we  do  hold  that  the  mere  fact  that  all  the 
property  in  the  state  is  taken  into  account  in  determining  the 
average  rate  does  not  carry  with  it  such  proof  of  injustice  and 
inequality  as  to  compel  the  courts  in  all  cases  to  strike  the  latter 
down.  From  the  cases  that  are  before  us  involving  this  statute 
it  appears  that  there  are  many  railroad  companies  in  the  state, 
and  we  may  fairly  take  judicial  notice  of  the  fact  that  the  state 
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is  traversed  in  almost  every  direction  by  railroads.  And  while 
it  is  possible  that  there  may  be  a  county  or  two  without  one, 
yet  it  is  an  exception,  and  to  hold  that  for  each  railroad  the  aver- 
age rates  must  be  determined  from  the  property  in  the  localities 
immediately  contiguous  or  through  which  its  road  passes  might 
well  introduce  into  the  matter  of  taxation  a  confusion  and  in- 
equality resulting  in  far  greater  injustice  than  the  uniformity 
established  by  the  present  system. 

Further,  it  must  be  borne  in  mind  that  the  taxes  callected  from 
railroads  in  Michigan  are,  by  §  16  of  the  act,  applicable  to  state 
purposes,  and  while  it  is  doubtless  true  that  the  appropriation 
of  these  taxes  to  state  purposes  diminishes  the  tax  burden  which 
will  fall  upon  other  property,  yet  the  case  presented  is  one  in 
which  the  legislature,  taking  a  class  of  property,  imposes  upon 
it  through  state  authorities  a  state  tax  for  strictly  state  purposes. 
That,  so  far  as  the  restraints  of  the  Federal  Constitution  are  con- 
cerned, it  is  within  the  power  of  a  state  to  separate  a  particular 
class  of  property,  subject  it  to  assessment  and  taxation  in  a  mode 
and  at  a  rate  different  from  that  imposed  upon  other  property, 
ajid  apply  the  proceeds  to  state  rather  than  to  local  purposes,  is 
not  open  to  question.  Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57,  is  directly  in  point.  By 
the  legislation  of  Kentucky  railroad  companies  and  their  prop- 
erty were  separated  from  other  property,  subjected  to  different 
means  and  methods  for  purposes  of  taxation,  and  upon  this  the 
court  said  (p.  ZZ7,  L.  ed.  p.  419,  Sup.  Ct.  Rep.  p.  63) : 

"But  there  is  nothing  in  the  Constitution  of  Kentucky  that  re- 
quires taxes  to  be  levied  by  a  uniform  method  upon  all  descrip- 
tions of  property.  The  whole  matter  is  left  to  the  discretion  of 
the  legislative  power,  and  there  is  nothing  to  forbid  the  classifica- 
tion of  property  for  purposes  of  taxation  and  the  valuation  of 
different  classes  by  different  methods.  The  rule  of  equality,  in 
respect  to  the  subject,  only  requires  the  same  means  and  methods 
to  be  applied  impartially  to  all  the  constituents  of  each  class,  so 
that  the  law  shall  operate  equally  and  uniformly  upon  all  persons 
in  similar  circumstances." 

See  also  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  154  U. 
S.  421,  38  L.  ed.  103L  14  Sup.  Ct.  Rep.  1114;  Florida  C.  &  P. 
R.  Co.  V,  Reynolds,  183  U.  S.  471,  46  L.  ed.  283,  22  Sup.  Ct. 
Rep.  176;  Coulter  v.  Louisville  &  N.  R.  Co.,  196  U  S.  599,  49 
L.  ed.  615,  25  Sup.  Ct.  Rep.  342. 

That  no  provision  is  made  for  a  general  equalization  of  rail- 
road property  in  the  state  does  not  vitiate  the  assessment.  See 
Cummings  z\  Merchants'  Nat.  Bank,  101  U,  S.  153,  25  L.  ed. 
903,  in  which  the  question  was  distinctly  presented  and  de- 
termined, the  court  saying  (p.  161,  L.  ed.  p.  906)  : 

'While  it  may  be  true  that  this  system  of  submitting  the  differ- 
ent kinds  of  property  subject  to  taxation  to  different  boards  of 
assessors  and  equalizers,  with  no  common  superior  to  secure 
uniformity  of  the  whole,  may  give  opportunity  for  maladminis* 
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tration  of  the  law  and  violation  of  the  principle  of  uniformity  of 
taxation  and  equality  of  burden,  that  is  not  the  necessary  result 
of  these  laws,  or  of  any  one  of  them;  and  a  law  cannot  be  held 
unconstitutional  because,  while  its  just  interpretation  is  consistent 
with  the  Constitution,  it  is  unfaithfully  administered  by  those 
who  are  charg^ed  with  its  execution.  Their  doings  may  be  unlaw- 
ful  while  the  statute  is  valid." 

While  there  may  be  no  provision  for  an  equalization  of  rail- 
road with  other  property,  it  will  be  perceived  that  the  statute 
names  the  time  and  place  for  the  sessions  of  the  assessing  board, 
gives  to  any  person  or  company  interested  the  right  to  be  heard, 
and  also  authorizes  the  board  to  correct  the  valuation.  So  that 
it  cannot  be  objected  that  the  railroad  companies  are  precluded 
from  a  full  hearing  on  the  matter  of  valuation ;  and,  as  has  here- 
tofore been  said  by  this  court,  one  hearing  is  sufficient  to  con- 
stitute due  process. 

Other  questions  are  discussed  by  counsel  in  their  briefs,  but  in 
view  of  the  exhaustive  and  well-considered  opinion  of  the  trial 
judge,  with  the  general  trend  of  which  we  concur,  it  is  unnec- 
essary to  further  extend  this  discussion.'  It  is  sufficient  to  refer 
to  that  opinion  for  a  consideration  of  those  questions.  We  have 
noticed  those  which  seem  to  us  paramount  and  controlling. 

It  is  charged  in  the  bill  that  there  was  a  systematic  under- 
valuation of  other  property  in  the  state,  which  resulted  in  deny- 
ing to  this  plaintiff  the  equal  protection  of  the  law.  The  trial 
court  found  against  this  charge.  It  is  enough  to  say  that  gener- 
ally we  accept  the  finding  of  a  trial  coUrt  upon  a  question  of  fact 
when  the  testimony  respecting  it  is  conflicting.  It  may  also  be 
said  that  a  legislature  is  not  bound  to  impose  the  same  rate  of 
tax  upon  one  class  of  property  that  it  does  upon  another.  As 
it  may  exempt  all  of  one  class,  so  it  may  impose  a  different  rate 
of  taxation.  It  is  sufficient  if  all  of  the  same  class  are  subjected 
to  the  same  rate  and  the  tax  is  administered  impartially  upon 
them. 

Affirmed, 

Cases  on  the  docket,  numbered  from  462  to  487,  inclusive,  are 
suits  brought  by  different  railroad  companies  against  this  ap- 
pellee, and  are  submitted  on  the  same  record.  The  same  decree 
will  be  entered  in  each  of  them. 
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Absence  of  Negligence. 

Fire  caused  by  explosion  of  boiler  of  another  steamboat,  184. 
General  rule,  183. 

Resistless  conflaiorration — highway  robbery,  184. 
Statements  and  illustrations  of  rule,  183. 
Story  on  Bailments,  183. 
Use  of  utmost  care  no  defense,  183. 
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Vessel  stranded — liRht  upon  stranded  boat  mistaken  for  beacon 
light,  184. 

Act  of  God. 
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Cars  blown  from  track  by  storm — fire  from  stove  or  lamp — im- 
possibility of  saving  express  matter,  194. 

Chicago  fire — preparation,  194. 

Collision  between  engine  and  standing  car  caused  by  insane  en- 
gineer in  presence  of  conductor — destruction  of  freight,  202. 

Concealed  snag  in  river — wreck  of  flatboat,  194. 

Danger  of  freezing — assumption  of  risk  by  shipper,  195. 

Delay— goods  exposed  to  flood  at  destination,  205. 

Delay  in  delivering  stock  at  market — preservation  of  stock — 
highest  degree  of  care,  200. 

Delay  in  forwarding — absence  of  negligence  or  wrongful  deten- 
tion at  place  of  shipment,  206. 

Delayed  freight  exposed  to  injury  from  act  of  God — authorities 
holding  carrier  liable,  202. 

Delayed  freight  exposed  to  injury  from  act  of  God — authorities 
holding  carrier  not  liable,  204. 

Direct  and  violent  act  of  nature,  197. 

Distant  fire  diverted  by.  sudden  gust  of  wind — destruction  of 
freight,  194. 

Duty  to  carry  butter  in  refrigerator  cars  as  affected  by  rate 
charged  and  silence  of  contract,  199. 

Duty  to  prevent  act  of  God  from  causing  injury — general  rule, 
199. 

Exclusive  cause,  198. 

Extraordinary  contingencies — preparation,  194. 

Failure  to  make  ^prompt  delivery — subsequent  unprecedented 
storm,  204. 

Failure  to  notify  consignee  of  goods  arriving  too  late — ^preser- 
vation^-extraordinary  diligence  required,  200. 

Failure  to  ship  baggage  by  passenger's  train — later  train  over- 
taken by  flood  and  baggage  destroyed,  203. 

Fires  from  other  causes  than  lightning — spontaneous  combustion, 
194. 

Flood — loss  of  freight — absence  of  negligence — burden  of  proof, 
196. 

Floods,  general  rule,  195. 

Freezing  of  pipes  between  tank  and  boiler  of  locomotive — delay 
in  transportation,  198. 

Freezing  weather — general  rule,  194. 

General  rule,  191. 

Goods  destroyed  by  fire  during  negligent  delay,  205. 

Goods  frozen — absence  of  previous  fault,  195. 
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Goods  wronf^fully  detained  after  arrival  at  destination — subse- 
quent freshet,  203. 

Heavy  dew — delay,  199. 

Impossibility  of  foreseeinjjr  or  preventing,  198. 

Injury  from  act  of  God  in  consequence  of  carrier's  fault,  201. 

Intervention  of  man,  196. 

Intervention  of  man  as  an  element  cannot  always  be  excluded* 
197. 

Intervention  of  man— obstruction  in  river  from  mixed  causes — 
loss  of  vessel,  197. 

Johnstown  flood — transportation  undertaken  with  knowledge  of 
situation,  199. 

Lame  horse — canal  boat  overtaken  by  flood,  206. 

Leakage  of  hog's  lard  from  wooden  casks,  199. 

Merchandise  damaged  by  inevitable  accident — duty  to  dry,  200. 

Must^be  sole  cause,  201. 

Must  prove  foundered  vessel   seaworthy,  202. 

Negligence  concurring  with  act  of  God — general  rule  as  to  ear- 
ner's liability,  201. 

Negligence  concurring  with  act  of  God — liability — statements  and 
illustrations  of  rule,  201. 

Negligent  delay  by  initial  carrier — ^apples  frozen  in  cars  of  subse- 
quent carrier,  205. 

Negligent   delay— concurrent   and   contributory   cause,   204. 

Negligent  delay  in  forwarding  goods — loss  by  fire — proximate 
cause — absence  of  proof,  205. 

Non-delivery  of  freight  injured  by  act  of  God,  200. 

Occurrences  from  negligence  of  man,  197. 

Person  accompanying  cattle,  and  compelled  to  ride  on  bumpers, 
run  over,  202. 

Possibility  of  foreseeing,  198. 

Preservation  of  freight — degree  of  care  required,  200. 

Rain,  199. 

Rain— covered  wagon,  199. 

Rain  storm — ^break  in  track  at  point  which  should  have  been 
passed  before,  204. 

Receiving  freight  for  transportation  with  knowledge  of  obstruc- 
tion of  railroad  caused  by  act  of  God,  198. 

Reflux  of  tide — ^vessel  grounded — books  damaged  by  water,  199. 

Scarcity  of  water  for  operation  of  train — carrier's  knowledge  of 
existence  of  drought,  198. 

Snow  storm,  194. 

Statements  and  illustrations  of  general  rule,  193. 

Steamboat  colliding  with  mast  of  submerged  sloop — possibility 
of  seeing  mast,  207. 

Stoppage  short  of  reshipment  point — loss  by  storm,  203. 

Storm  the  proximate  cause,  193. 

Sudden  and  unprecedented  rise  in  river — goods  in  car  injured  by 
water,  195. 

Town  destroyed  b;y  cyclone  during  delay  of  freight,  202. 

Train  caught  in  blizzard — cattle  frozen,  195, 

Train  left  upon  track  by  Johnstown  flood — ^whisky  in  cars  seized 
by  thieves — failure  of  trainmen  to  resist — destruction  of  whisky 
by  citizens,  207. 

Train  wrecked  at  washout  caused  by  flood  from  milldam  broken 
.by  earthquake — starting  point  left  by  train  after  first  shock, 
196. 

Unknown  snag  in  usual  channel  of  river — loss  of  freight,  194. 

Unprecedented  flood,  195. 

Unprecedented  storm — failure  to  protect  goods  after  notice  of 
danger,  193. 

Unusual  freshet — railroad  bridge  destroyed — delay — ^loss  of  per- 
ishable property — liability  of  express  company,  196. 
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Unusually   low   tide — vessel   pierced   by   timber  projecting  from 

wharf — loss  of  Roods,  199. 
Violence  of  nature  must  be  exclusive  cause,  197. 
Violent  storm — ^jettison,  197. 

Wagon  blown  from  freight  platform  by  whirlwind,  193. 
Wagon  stuck  in  ford — sudden  rise  of  creek — goods  damaged,  201. 
Where  act  of  God  the  remote  cause — general  rule  as  to  carrier's 

liability,  206. 
Where  daflger  from  act  of  God  should  have  been  anticipated — 

general  rule,  197. 
Where  injury  the  remote  consequence  of  act  of  God,  198. 

Application  of  Rule  Making  Common  Carrier's  Liability  That  of  an 
Insurer. 

Absence  of  freight  list  or  memorandum^  224, 

Agreement  to  furnish  driver  for  plaintiff's  team  and  to  accom- 
pany and  sell  his  cotton — agency,  225. 

Baggage  carried  gratuitously,  215. 

Baggage  of  passengers — general  rule,  215. 

Branch  railroad — character  of  use  by  company — question  for  jury, 
224. 

Carriage  to  and  from  warehouse  merely  as  an  incident  to  storage, 
225. 

Charges — no  regular  tariff,  224. 

Compensation — quantum  meruit,  223. 

Effect  of  limiting  liability,  223. 

Empty  bags — return  transportation  to  shipper  of  grain — custom, 
224. 

Ferryman,  225. 

First  trip,  223. 

Goods  or  extra  baggage  transported  by  carriers  of  passengers, 
215. 

Goods  transported  on  passenger  trains  for  temporary  convenience 
of  railroad,  224. 

Hirer  of  vessels-entire  control,  223. 

Property  of  passenger  other  than  baggage — absence  of  conceal- 
ment or  fraud,  215. 

Railroad  as  carrier  of  mail — negligence — liability,  224. 

Railroad  monopolized  by  government — duty  to  abdicate  common 
carrier  functions,  223. 

Railroads  are  common  carriers,  215. 

Receivers,  223. 

Receivers  appointed  in  another  state,  223. 

Right  to  compensation,  224. 

Shipper  allowed  to  travel  on  free  pass  to  tend  cattle,  224. 

Towing  vessels,  224. 

Carriage  of  Money. 

Authority  to  transport  "merchandise,"  220. 

Carriage  of  coin  and  commercial  paper — regular  occupation,  220. 

Contract  obligation,  220. 

Custom  to  carry  bank  bills  on  vessels  upon  certain  lake,  221. 

Custom  to  pay  for  carriage  of  money,  220. 

Express  companies,  220. 

General  rule,  220. 

Carrier's  Cars  Chartered  by  Shipper. 

Car  in  control  of  shipper's  agent — goods  destroyed  by  his  act, 

217.  ,    * 

Cars  loaded  by  hirers — manner  of  loading,  218. 
General  rule,  217. 
Menagerie — transportation    of    compared    to    towing    vessels    or 

furnishing  horses  and  drivers  for  private  vehicles,  218. 
Railroad's  liability  to  charterer  of  its  cars,  218. 
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Carriers  Employing  Means  of  Transportation  Operated  and  Owned 
by  Other  Carriers. 

General  rule,  217. 

Delay. 

Accident  or  misfortune — use  of  reasonable  care.  213. 

General  rule,  212. 

Ij^norance  of  urgency  of  shipment — not  unusual  delay,  214. 

Inevitable  accident,  213. 

Lawless  violence,  214. 

Mobs,  214. 

Mobs— strikes — causes  not  under  carrier's  control,  214. 

Reduction   of   wag^es   of   carrier's    employees — delays    caused    by 

mob,  214. 
Statements  and  illustrations  of  general  rule,  213. 
Unforeseen  occurrences — slight  delays,  214. 

Delivery  to  Carrier  Essential 

Coat  delivered  to  stage  driver  by  person  not  a  passenger — re- 
fusal to  put  on  waybill,  184. 
In  general,  184. 

Forwarders  Are  Not  Insurers. 

Carriage  by  water,  219. 

Delay  in  forwarding,  218. 

"Express  forwarder,"  219. 

General  rule,  218. 

Intermediate  carriers — public  policy,  219. 

Money  stolen — express  company   was  liable,  as  carrier,  only  to 

end  of  its  own  route  and  afterwards  as  forwarder,  218. 
Oral  agreement  to  transport  merchandise  to  be  delivered  from 

time  to  time — received  to  be  forwarded,  according  to  written 

contract,  219. 
Railroad — contracts  to  carry  beyond  its  own  line,  219. 
Responsibility  of  bailee  for  hire,  218. 
Termination  of  liability  as  common  carrier,  218. 
Warehouseman  and  carrier — freight  received  for  forwarding  by 

his  own  or  other  boats — burned  in  warehouse — ^possession  as 

carrier — presumption,  219. 

In  General. 

Accidental  fire,  182. 

Carrier  entitled  to  premium  for  insurance,  183. 

Cause  of  loss  or  damage  unknown,  183. 

Cross  references,  177. 

General  rule,  178. 

Misdelivery — mistake — fraud,  182. 

Nondelivery,  182. 

Prevented  by  human  agency,  182. 

Route— crew — vessel — customary  standards  the  measure  of  duty, 
183. 

Scope  of  note,  177. 

Statements  and  illustrations  of  general  rule,  182. 

Use  of  reasonable  effort  to  procure  freight  cars — breach  of  con- 
tract, 182. 

Inherent  Infirmities  of  Goods. 

Cargo  of  baled  cotton— "moisture  received  prior  to  lading,  188. 
Explosion — fermentation — putrefaction — dissolution — spontaneous 

combustion — growth,  188. 
General  rule,  186. 
Lard  shipped  in  summer,  188. 
Leakage — alcohol   reduced   in   strength — failure   to  prove   carrier 

in  fault,  188. 
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COMMON  CARRIERS^WHETHER  LIABLE  AS  INSURERS— 

Continued. 

Leakaf^e  from  barrels — customary  use,  188. 
Ordinary  wear  and  tear,  187. 
Statements  and  illustrations  of  rule,  187. 

Live  Stock. 

General  rule,  188. 

Losses  from  Vitality  of  Freight. 

Cause  of  disease— conflicting:  evidence — liability  dependent  upon 

neg:liRence — instruction,  190. 
Death  from  meningitis — loss  due  to  inevitable  accident,  190. 
General  rule,  189. 
Injuries  from  heat,  190. 

Injuries  inflicted  by  animals  upon  each  other,  190. 
Mules    injured — impossibility    of    animals   injuring   themselves — 

opinion  evidence — direction  of  verdict,  190. 
Suitable  means  of  transportation  and  exercise  of  due  care,  191. 
Viciousness,  190. 

Mobs. 

General  rtile  as  to  carrier's  liability  on  account  of  acts  of,  210. 

Obligations  Not  Dependent  upon  Contract. 

Compensation — absence  of  express  agreement,  184. 

In  general,  184. 

Status  not  affected  by  agreement,  184. 

Possession  as  Carrier  Essential 

Bringing  back  price  of  freight  sold  by  carrier  for  shipper — ^usage 
of  trade  on  western  waters,  185. 

Cars,  delivered  by  carrier,  placed  by  consignee  on  private  track — 
loss  by  fire,  185. 

Cars  of  initial  carrier  delivered  by  connecting  carrier  to  consignee 
to  be  unloaded — carrier's  liability  suspended,  185. 

General  rule,  185. 

Goods  taken  from  cars  and  placed  in  carrier's  warehouse  for  re- 
shipment — fire,  186. 

In  transitu,  185. 

Return  transportation  of  enipty  tanks  to  shippers  of  oil — absence 
of  bill  of  lading  and  special  compensation,  185. 

Public  Enemy. 

Citizen  and  railroad  ordered  by  military  authorities  to  transport 

cotton  to  certain  point — loss  of  cotton,  210. 
Destruction  of  freight  by  Confederate  States,  210. 
Duty  to  save  freight  from,  210. 
General  rule  as  to  carrier's  liability,  207. 
Goods  placed  in  bonded  warehouse  by  Confederate  government 

and  sold  for  nonpayment  of  duties,  210. 
Illustrations  and  limitations  of  rule  as  to  carrier's  liability,  210. 
Negligent  exposure  to  capture,  2lD. 
Property  received  for  carriage  within  Confederate  lines  destroyed 

under  military  orders,  210. 
United  States  troops — carriers  within  Confederate  lines,  210. 

Robbery  or  Theft. 

General  rule  as  to  carrier's  liability,  211. 

Goods  stolen — ^failure  of  carrier's  employees  to  attempt  to  protect 

property,  212. 
Rationale  of  rule  as  to  carrier's  liability,  211. 
Story  on  Bailments,  211. 

Seizure  under  Legal  Process. 
General  rule,  212. 
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Continued. 

Selection  of  Improper  Connecting  Carrier. 

Another  method  of  forwarding  substituted  for  contract  method, 
186. 

Another  substituted  for  connecting  carrier  named  in  bill  of  lad- 
ing, 186. 

Attempt  to  perform  contract  in  manner  different  from  carrier's 
undertaking,  186. 

General  rule,  166. 

Transportation  of  Cars  of  Other  Companies. 

Car  on  its  own  trucks,  216. 

Car  switched  without  orders  to   sugar  refinery — destruction  by 

fire — liability  of  company  switching  cars  for  other   railroads, 

216. 
Cars  of  other  railroads— complete  control,  216. 
General  rule,  215. 
Loaded  cars  received  from  another  railroad — destruction  by  fire, 

216. 
Locomotive— ^plaintiff's   fireman   and   engineer   under   control   of 

defendant's  conductor,  216.  , 

Transferring  cars  for  connecting  carrier  for  short  distance  over 

defendant's  road — damage  to  freight,  216. 

Usual  OccnpatioiL 

Box  carried  on  front  platform  of  street  car^ — evidence  of  pay- 
ments to  conductors  by  others — knowledge  of  superintendent, 
221. 

Business  usage — class  of  goods  included — burden  of  proof,  223. 

Chattels  of  certain  class — carriage  upon  special  terms,  223. 

Class  of  goods  not  in  carrier's  line  of  business— carrier's  custom, 
222. 

In  general,  221. 

Jewelry  taken  charge  of  by  master  of  vessel — not  included  in  bill 
of  lading — absence  of  contract  as  to  compensation,  223. 

Merchandise  hauled  in  his  wagons  by  planter  on  return  trip  from 
cotton  market — special  contract,  221. 

Mere  occasional  transportation  of  goods  for  hire,  222. 

Money  carried  by  stage  driver — ^small  and  uniform  compensation, 
222. 

Not  principal  business,  222. 

Parcels  carried  by  stage  driver — compensation  as  part  of  his 
wages,  221. 

Proclaiming  oneself  a  common  carrier — method,  222. 

Produce  carried  to  market  by  conductor  of  passenger  train  for  an 
individual — authority — compensation,  222. 

Unfinished  railroad — custom  of  carrying  freight  on  construction 
trains,  221. 

Wagoners^-occasional  occupation,  222. 

CROSSINGS— RESTORATION   OF  HIGHWAY— CONTINUING 
DUTY  OF  RAILROAD  COMPANY. 

Bridge  aoplied  to  uses  of  railroad—increased  guards,  462. 

Bridge  over  railroad— duty  of  railroad  to  maintain  widened  ap- 
proach, 463. 

Bridge  over  river — change  in  model  of  vessels — duty  to  enlarge 
draws,  465. 

Cost  of  temporary  changes  in  railroad  bridge  to  allow  construction 
of  ditch  improvement,  465. 

Duty  to  alter  bridge,  462. 

Duty  to  alter  bridge  approaches,  462. 

Duty  to  conform  grade  of  railroad  to  changed  grade  of  street, 
461. 

Duty  to  construct  crossings  over  or  under  railroad,  463. 
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CROSSINGS— RESTORATION  OF  HIGHWAY— CONTINUING 
DUTY  OF  RAILROAD  COMPANY— Continued. 

Duty  to  construct  substitute  for  surface  street  crossing,  463. 

Duty  to  enlarge  bridge  over  canal — small  village  becoming  large 

town,  464. 
Duty  to  make  bridge  over  railroad   sufficient  for  us^  of   electric 

railway,  466. 
Duty  to  substitute  bridge  for  grade  crossing,  463. 
Duty  to  widen  crossing  for  use  of  widened  vehicles,  462. 
Duty  to  widen  overhead  bridges  in  city,  461. 
Duty  to   widen   overhead   crossing— existence   of   narrow   crossing 

for  upwards  of  twenty  years,  464. 
General  rule,  460. 

General  rule  held  not  applicable,  465. 
Growth   of   city   and   extension   of   its    limits — highway   becoming 

principal  street,  461. 
Growth  of  city — duty  to  substitute  bridge  for  grade  crossing,  461. 
Limitations  of  actions,  464. 

Necessity  of  abolishing  grade  crossing — police  power,  462. 
Overhead  bridge  in  street,  464. 
Overhead   railroad  bridge — ^height   above   street   approved — surface 

of  street  raised — injury  to  driver  of  wagon,  465. 
Paving  street — railroad  not  required  to  conform  to  requirements  of 

city,  466. 
Railroad     parallel     with     turnpike — location     approved — turnpike 

changed  into  city  highway — changed  location  of  railroad,  465. 
Railroads  not  authorized  to  permanently  obstruct  any  portion  of 

highways,  463. 
Railroad  track  across  street,  461. 
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ABANDONMENT. 

See  TRADE  FIXTURES. 

ABUTTERS. 

Sec  RAILROADS  IN  STREETS. 

ACCIDENTS  ON  TRACK. 

See  CHILDREN;  CROSSINGS;  LICENSEES;  MASTER  AND 
SERVANT;  NEGLIGENCE;  TRESPASSERS. 

Contributory  Negligence. 

Care  required  of  pedestrian  as  affected  by  fact  that  enpfineer  was 

negligent    in    failing   to    ring   bell    and    keep    proper    lookout. 

Byrnes  v.  New  York,  etc.,  R.  Co.  (Mass.),  317. 
Pedestrian  was  negligent  in  starting  to  cross  track  in  diagonal 

direction,  directly  in  front  of  engine,  with  his  back  towards  it. 

Byrnes  v.  New  York,  etc.,  R.  Co.  (Mass.),  317. 
Contributory  negligence   no  defense  where  person's   danger   from 
train  would  have  been  discovered  in  time  by  trainmen  had  they 
exercised   reasonable   care.     Texas   &   P.    Ry.    Co.   v.    Modawell 
(C.  C.  A.),  345. 

Discovered  Peril. 

Issue  of  was  not  raised  in  act*on  for  death,  of  trespasser.     San 

Antonio,  etc.,  Ry.  Co.  v.  McMillan  (Tex.),  245. 
Performance  of  full  duty,  as  respects  "the  last  clear  chance,"  by 
engineer  to  trackman  seen  on  track  unconscious  of  approach 
of  train.     Hoffard  v.  Illinois  Cent.  Ry.  Co.   (Iowa),  236. 

Not  the  duty  of  persons  in  charge  of  train  to  slacken  its  ordinary 
speed,  on  approaching  a  curve,  though  it  is  in  a  cut,  as  a  pre- 
caution against  injury  to  persons  walking  or  working  on  track, 
but  not  known  of  or  seen.  Hoffard  v.  Illinois  Cent.  Ry.  Co. 
(Iowa),  236. 

Person  on  track  not  recognized  as  human  being  until  too  late, 
liability.    San  Antonio,  etc.,  Ry.  Co.  v.  McMillan  (Tex.),  245. 

Right  of  trainmen  to  assume  that  person  will  leave  track  to  avoid 
train.     San  Antonio,  etc.,  Ry.  Co.  v.  McMillan  (Tex.),  245. 

Speed  of  train,  in  absence  of  statutory  provision  no  rate  of  in 
rural  districts  is  negligent.  Hoffard  v.  Illinois  Cent.  R.  Co. 
(Iowa),  236. 

Trainmen  not  required  to  stop  train  until  they  discovered  that  per- 
son did  not  intend  to  or  could  not  leave  track.  San  Antonio,  etc., 
Ry.  Co.  V.  McMillan  (Tex.),  245. 

ADDITIONAL  SERVITUDE. 

See  RAILROADS  IN  STREETS. 

ADMISSIONS. 

See  EVIDENCE. 
ADVERSE  POSSESSION. 

Neither  individual  nor  public  can  acquire  an  easement  in  nature 
of  passway  along  or  across  railroad  right  of  way.  Louisville  & 
N.  R.  Co.  V.  Smith  (Ky.),  351. 

Where,  at  the  time  complainant  acquired  title  to  his  inclosure,  it 
contained  portion  of  railroad's  right  of  way,  and  complainant 
and  his  predecessors  claimed  title  thereto  continuously  and  ad- 
versely for  period  of  15  years,  the  railroad's  rights  therein  were 
b,arred.    Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  351. 
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AGENCY. 

See  BAGGAGE;  COMMON  CARRIERS;  LEASES  AND  RUN- 
NING POWERS. 

ANIMALS. 

See  FRIGHTENING  TEAMS;  STOCK,  INJURIES  TO. 

APPEALS. 

See  RAILROADS  IN  STREETS. 

ARRESTS. 

See  CARRIERS  OF  PASSENGERS. 

ASSUMPTION  OP  RISK. 

See  EMPLOYER'S  LIABILITY  ACTS;  MASTER  AND 
SERVANT 

# 

BAGGAGE. 

See  TRIAL. 

Agent  of  certain  railroad  was  agent  of  the  other  in  the  receipt  and 

care  of  baggage  in  question.    Campbell  v,  Missouri  Pac.  Ry.  Co. 

(Neb.).  554. 
Carrier's  liability  for  passenger's  baggage  continues   until   he  has 

reasonable  opportunity  to  remove  it.     Chesapeake  &  O.  Ry.  Co. 

V.  Beasley,  Couch  &  Co.  (Va.),  168. 

Damages. 

Any  willful  or  wanton  failure  to  itransport  baggage  with  reason- 
able dispatch  is  a  willful  and  wanton  violation  of  a  public 
duty,  authorizing  punitive  damages.  Webb  v.  Atlantic  Coast 
Line  R.  Co.  (S.  Car.),  284. 

Failure  to  make  sales  because  of  delay  in  delivering  traveliii|r 
salesman's  trunk.  Webb  v.  Atlantic  Coast  Line  R.  Co.  (S. 
Car.),  284. 

Punitive  damages  for  delay,  when  recoverable.  Webb  r.  Atlantic 
Coast  Line  R.  Co.  (S.  Car.),  284. 

Punitive  damages  were  recoverable  where  there  was  delay  of 
four  days  in  transportation  of  trunk  caused  by  three  distinct 
acts  of  negligence.  Webb  v.  Atlantic  Coast  Line  R.  Co.  (S. 
Car.),  284. 

Degree  of  Care. 

Care  required  of  street  railway.  Sperry  v.  Consolidated  Ry.  Co. 
(Conn.),  499. 

Carrier   is    not,    as    matter    of   law,    liable    only   as   a    gratuitous 
bailee  of  baggage  which  it  has  regularly  checked,  if  the  pas- 
senger does  not  go  on  same  train  with  it.     McKibbin  v.  Wis- 
consin Cent.  Ry.  Co.  (Minn.),  495. 
Diligence  required  of  passenger  in  removing  baggage.     Chesapeake 

&  O.  Ry.  Co.  V.  Beasley,  Couch  &  Co.  (Va.),  168. 

Evidence. 

That  the  time  of  year   was   that  in   which  traveling  salesman's 
business  was  most  active  was  admissible,  in  action   for  delay 
in  delivering  his  trunk.     Webb  v.  Atlantic  Coast  Line  R.  Co. 
(S.   Car.).   284. 
Evidence  was  insufficient  to  justify  a  finding  that  street  car  con- 
ductor assumed  control  of  passenger's  baggage,  so  as  to  render 
railway    liable    for    its    loss.      Sperry    v.    Consolidated    Ry.    Co. 
(Conn.).  499. 
Evidence   was   insufficient   to   support    finding   that   street    railway 
was  negligent  in  permitting  fellow   passenger  to  take   the  bag- 
gage.    Sperry  v.  Consolidated  Ry.  Co.  (Conn.),  499. 
Evidence  was  sufficient  to  sustain  verdict  to  the  effect  that  plain- 
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tiffs  salesman  in  good  faith  intended  to  follow  his'  baggage, 
which  he  caused  to  be  checked  over  defendant's  line,  on  a  later 
train.     McKibbin  v.  Wisconsin  Cent.  Ry.  Co.  (Minn.),  495. 

Liability  of  defendant  railroad  was  that  of  warehouseman,  and, 
since  no  explanation  was  given  of  loss  of  the  baggage,  the  pre- 
sumption arose  that  the  bailee  was  guilty  of  negligence.  Camp- 
bell v.  Missouri  Pac.  Ry.  Co.  (Neb.),  554. 

Liability  of  street  railway  for  loss  of  its  passenger's  baggage. 
Sperry  v.  Consolidated  Ry.  Co.  (Conn.),  499. 

Limiting  Liability. 

In  absence  of  fraud,  passenger  signing  ticket  containing  stipula- 
tions limiting  liability  of  carrier  cannot  urge  that  she  was  not 
aware  of  the  stipulations.  Ros'e  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  557. 

Liability  for  loss  of  baggage,  right  to  limit,  under  certain  Mon- 
tana statutes.    Rose  v.  Northern  Pac.  Ry.  Co.  (Mont.),  557. 

Passenger,  on  accepting  ticket,  was  bound  by  its  terms;*  and 
evidence  that  nothing  ^as  said  to  her  about  a  reduced  rate  or 
a  limitation  on  value  of  her- baggage  was  properly  excluded. 
Rose  V.  Northern  Pac.  Ry.  Co.  (Mont.),  557. 

Reduced  rate  at  which  ticket  was  sold  was  sufficient  considera- 
tion, and  it  was  not  necessary  there  should  be  a  special  con- 
sideration for  every  separate  provision  of  the  contract.  Rose 
V.  Northern  Pac.  Ry.  Co.  (Mont.),  557. 

Right  of  carrier,  under  Mont.  Civ.  Code,  §  2892,  to  contract  to 
limit   its   liability.     Rose  v.   Northern   Pac.   Ry.   Co.    (Mont.), 
557. 
Street  railway,  in  absence  of  special  agreement,  does  not  assume 

control  of  such  baggage  as  its  passengers  may  bring  into  its  cars. 

Sperry  v.  Consolidated  Ry.  Co.  (Conn.),  499. 
Termination   of   carrier's   liability.     Chesapeake   &  O.    Ry.    Co.  v. 

Beasley,  Couch  &  Co.  (Va.),  168. 

What  Constitutes. 

Sample  case  of  commercial  traveler  did  not,  under  Iowa  Code, 
§  2077.    McElroy  v.  Iowa  Cent.  Ry.  Co.  (Iowa),  466. 

BRIDGES. 

See  STREET  RAILWAYS. 

Continuing  duty  of  railroad  to  strengthen  bridge  over  its  tracks 

whenever,   by   reason  of  weight   of  vehicles   in   use,   or  for   any 

other  reason,  the  bridge  becomes  insufficient  for  highway  traffic. 

Briden  v.  New  York,  etc.,  R.  Co.  (R.  I.),  453. 
Duty  of  town  to  make   alteration   in  bridge   oyer   railroad   tracks 

and  recover  the  expense  by  action  at  law  against  railroad,  upon 

the  latter's  refusal  to  have  the  work  done,     Briden  v.  New  York, 

etc..  R.   Co.   (R.  I.),  453. 
Police  power  of  state  to  compel  railroad  to  construct  bridge  over 

highway  crossing  laid  out  after  the  construction  of  the  railroad. 

State  V.  St.  Paul,  M.  &  M.  Ry.  Co.  (Minn.),  737. 
R.  I.  Law.  1844,  §  11,  has  no  application  to  a  proceeding  by  city 

to  compel  railroad  to  so  strengthen  bridge  over  its  tracks  that 

it  could  be  made  available  for  street  cars.     Briden  v.  New  York, 

etc.,  R.  Co.   (R.  I.),  453. 
Railroad  could  not  be  compelled  by  city  to  so  strengthen  bridge 

over  its  tracks  that  it  would  sustain  street  cars.     Briden  v.  New 

York,  etc.,  R.  Co.  (R.  I.),  453. 

BURDEN  OF  PROOF. 

See  CARRIERS;  CROSSINGS;  MASTER  AND  SERVANT; 
STOCK,  INJURIES  TO. 
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CARRIERS. 

Sec  BAGGAGE;  COMMON  CARRIERS;  CONNECTING 
CARRIERS;  FEDERAL  JURISDICTION;  INTERSTATE 
COMMERCE;  PENAL  STATUTES;  PLEADING;  WARE- 
HOUSEMEN. 

CARRIERS  OP  LIVE  STOCK. 

Damages. 

Fact  that  damages  for  injury  to  shipment  are  unliquidated  is 
not  of  itself  reason  for  not  allowing  interest.  Fell  v.  Union 
Pac.  Ry.  Co.   (Utah),  646. 

Measure  of  damages  for  injury  to  shipment  while  in  transit. 
Fell  z/.  Union  Pac.  Ry.  Co.  (Utah),  646. 

Delay. 

Railroad  not  an  insurer  of  the  arrival  of  its  trains  on  schedule 
time.    Nelson  y.  Chicago,  etc.,  Ry.  Co.  (Neb.),  613. 

Under  the  constitution  and  statutes  of  Nebraska,  the  liability  of 
a  railroad  company  for  delay  in  the  shipment  of  live  stock  is 
the  same  whether  the  contract  is  a  written  or  an  oral  one. 
Nelson  v.  C^hicago,  etc.,  Ry.  Co.  (Neb.),  613. 

Where  there  is  a  material  delay  in  delivery  of  stock,  the  carrier 
must,  to  exonerate  itself  from  liability,  show  that  the  delay 
arose  from  some  cause  other  than  its  own  negligence.  Nelson 
V.  Chicago,  etc.,  Ry.  Co.  (Neb.),  613. 

Delivery  to  Carrier. 

Stock  accepted   by   railroad   in   its   loading   pens   for   immediate 
shipment.    Nelson  v.  Chicago,  etc.,  Ry.  Co.  (Neb.),  613. 
Duty  to  stop  shipment  in  transitu  because  of  alleged  fraud  in  sale 
of  the  horses.    Switzler  v.  Northern  Pac.  Ry.  Co.  (Wash.),  617. 

Limiting  Liability. 

Claims  for  loss  or  damage  required  to  be  presented  within  10 
days  from  date  of  unloading  of  stock,  validity  of  stipulation. 
Cook  V.  Chicago,  etc.,  Ry.  Co.  (Neb.),  606. 
Railroad  company  was  not  liable  for  damages  caused  by  quarantine 
declared  against  pasture  north   of  a  certain  quarantme  line,  re- 
sulting from  Southern  cattle  being  negligently  permitted  to  es- 
cape while  in  transit  and  go  into  the  pasture,  where  it  did  not 
appear   the    escaping   cattle   were    infected,    or   that   any   of   the 
cattle  therein  were  thereafter  infected.     Reynolds  v.  (Galveston, 
etc.,  Ry.  Co.  (Tex.),  274. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE;  LOGGING  RAILROADS;  SLEEPING  CAR 
COMPANIES;  STATIONS  AND  DEPOTS;  STREET 
RAILWAYS. 

Arrests. 

Punitive  damages  for  act  of  conductor  in  arresting  person  on 
train,  when  recoverable  against  carrier.  Davis  v.  Chesapeake 
&  O.  Ry.  Co.  (W.  Va.),  1. 

Burden  of  Proof. 

Burden  of  proving  carriers  negligence.  Pennsylvania  R.  Co.  v. 
McCaffrey  (C.  C.  A.),  23.     ,       , 

Burden  of  proving  carrier's  negligence,  how  shifted.  Pennsyl- 
vania R.  Co.  V.  McCaffrey  (C.  C.  A.),  23. 

In  action  for  injuries  to  passenger  by  a  missile  coming  through 
open  car  window,  evidence  as  to  whether  the  missile  came 
from  a  source  for  which  carrier  was  responsible  was  insuffi- 
cient to  justify  verdict  against  it,  and  verdict  should,  there- 
fore, have  been  directed  in  its  favor.  Pennsylvania  R.  Co.  v. 
McCaffrey  (C.  C.  A.),  23. 
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RiflTor  of  rule  announced  in  art.  2754  of  La.  Civil  Code,  touching 
burden  of  proof  of  carriers  is  to  some  dejjree  relaxed  in  the 
case  of  damages  to  passengers  from  what  it  is  in  reference 
to  things  in  tlieir  care.  McGinn  v.  New  Orleans  Ry.  &  L.  Co. 
(La.),  398. 

Contributory  Negligence. 

Degree  of  care  passenger  must  exercise  for  self-protection.  Far- 
rell  V.  Great  Northern  Ry.  Co.  (Minn.),  408. 

Duty  of  passenger  to  observe  the  surroundings  in  order  that  he 
may  determine  whether  train  has  arrived  at  place  where  carrier 
intended  him  to  alight.  Farrell  v.  Great  Northern  Ry.  Co. 
(Minn.),  408. 

Fact  that  conductor  punched  passenger's  ticket  while  he  was  in 
baggage  car  did  not  constitute  acquiescence  on  part  of  carrier 
to  his  riding  in  exposed  position  in  such  car.  Bromley  v.  New 
York,  etc.,  R.  Co.  (Mass.),  11. 

Injured  passenger  was  not  within  exceptions  to  rule  requiring 
the  exercise  of  diligence  on  part  of  alighting  passengers  to  take 
heed  of  the  surroundings  in  cases  which  present  the  alterna- 
tive of  getting  off  where  the  train  stops  or  of  being  carried 
beyond  his  destination,  or  which  involve  emergency  or  peril. 
Farrell  v.  Great  Northern  Ry.  Co,  (Minn.),  408. 

Intoxication.     Black  v.  New  York,  etc.,  R.  (io.  (Mass.),  44. 

Intoxication  of  passenger,  if  it  was  well  known  to  carrier's  serv- 
ants, and  their  acts  were  proximate  cause  of  his  injury,  carrier 
was  liable.    Black  v.  New  York,  etc.,  R.  Co.  (Mass.),  44. 

Leaving  seat  and  going  into  baggage  compartment  of  combina- 
tion car  to  talk  to  baggage  master.  Bromley  v.  New  York, 
etc.,  R.  Co.  (Mass.),  11. 

Mere  fact  that  train  is  about  to  stop  at  railway  junction,  in 
accordance  with  statute,  does  not  justify  passenger  in  disre- 
garding the  appearance  of  the  actual  environment,  nor  in  con- 
cluding that  the  train  had  arrived  at  place  named  as  next 
station.     Farrell  v.  Great  Northern  Ry.  Co.  (Minn.),  408. 

Negligence  of  passenger  in  leaving  train  at  wrong  place.  Farrell 
V.  (ireat  Northern  Ry.  Co.  (Minn.),  408. 

Negligence  of  passenger,  thrown  off  train  by  sudden  lurch  while 
boarding  his  car,  in  alighting  at  wfong  place  to  go  to  the  car 
carrying  his  live  stock,  precluded  recovery.  Farrell  v.  Great 
Northern  Ry.  Co.  (Minn.),  408. 

Passenger  placing  hand  on  door  jamb  of  car,  and  having  door 
shut  on  hand.    Louisville  &  N.  R.  Co.  v.  Mulder  (Ala.),  66. 

Passenger,  when  boarding  car,  is  not  required  to  foresee  its 
sudden  starting.  Snipes  v.  Norfolk  &  Southern  R.  R.  (N. 
Car.),  53. 

Passenger,  while  in  baggage  compartment  of  combination  car 
to  talk  with  baggage  master,  thrown  over  box  by  shock  of 
collision.    Bromley  v.  New  York,  etc.,  R.  Co.  (Mass.),  11. 

Riding  on  running  board  of  crowded  street  car.  Egan  v.  Old 
Col9ny  St.  Ry.  Co.  (Mass.),  406. 

Standing  in  car  near  door,  seeing  no  vacant  seat,  and  thrown 
from  train  as  it  was  passing  over  switch.  Foley  v.  Boston  & 
M.  R.  R.  (Mass.),  32. 

Standing  on  car  platform,  in  disobedience  of  posted  notice,  when 
injured  by  act  of  conductor  in  shutting  car  door  on  hand. 
Louisville  &  N.  R.  Co.  v.  Mulder  (Ala.),  66. 

Damages. 

Actual,  but  not  punitive  damages  recoverable  for  failure  to  stop 
train  to  take  on  •  passenger  at  flag  station,  due  to  negligence 
of  engineer  in  not  keeping  proper  lookout.  Williams  v.  Car- 
olina &  N.  W.  R.  Co.  (N.  Car.),  435. 
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Failure  to  stop  train  at  fla^  station  to  take  on  passenger,  he  is 
not  bound  to  wait  till  next  train,  but  havin^ir  walked  to  next 
station,  is  entitled  to  recover  any  damages  sustained  by  reason 
thereof.    Williams  v.  Carolina  &  N.  W.  R.,Co.  (N.  Car.),  435. 

Fright  as  element  of  damages  recoverable  for  negligence  of 
conductor  in  inducing  passenger  to  alight  at  wrong  point. 
Williamson  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  57. 

Nominal  damages,  at  least,  recoverable  for  failure  to  afford 
passenger  opportunity  to  alight  at  point  agreed  upon.  Wil- 
liamson V.  Central  of  Georgia  Ry.  Co.  (Ga.),  57. 

Punitive  damages  for  engineer's  willful  refusal  to  stop  train  at 
flag  station  to  take  on  passenger.  Williams  v.  Carolina  &  N. 
W.  R.  Co.  (N.  Car.),  435. 

Punitive  damages  recoverable  for  misconduct  of  conductor  in 
inducing  passenger  to  alight  at  dangerous  and  wrong  point  in 
the  nighttime.  Williamson  v.  Central  of  Georgia  Ry.  Co. 
(Ga.),  57. 

$175  was  not  excessive  verdict  for  ejection  of  passenger  after 
he  had  presented  valid  transfer,  it  appearing  that  he  had  pre- 
viously had  trouble  in  regard  to  transfers  at  the  point  in 
question.    Arnold  v.  Rhode  Island  Co.  (R.  I.),  414. 

Degree  of  Care. 

Care  due  person  without  ticket  allowed  to  board  train  and  pay 

cash  fare.    Williamson  v.  Central  of  Georgia  Ry.  Co.  (Ga.),  57. 
Care   due   shipper's  employee.     Baker  v,   Boston   &   M.   R.   Co. 

(N.  H.),  592. 
Care   required   of  conductor   to   see   that   passenger   is   afforded 

opportunity   to    alight    at    intermediate    station,    according   to 

agreement.      Williarnson    v.     Central     of      Georgia    Ry.     Co. 

(Ga.),  57. 
Care  required  of  street  railway.    Egan  v.  Old  Colony  St.  Ry.  Co, 

(Mass.),  406. 
Carrier  held  to  highest  degree  of  care.    Farrell  v.  Great  Northern 

Ry.  Co.  (Minn.),  408. 
Carrier  not  an  insurer,  but  must  exercise  highest  degree  of  care; 

and  is  bound  to  protect  its  passengers  from  negligence  of  its 

servants.     Louisville  8l  N.  R.  Co.  v,  Mulder  (Ala.),  66. 
Carrier  required  to  use  very  high  degree  of  care.     (Chicago  City 

Ry.  Co.  V.  Shreve  (111.),  444. 
Instruction  was   not  erroneous  for  not  limiting  degree  of  care 

required  of  carrier  to  such  care  as  is  consistent  with  practical 

operation  of  railroad.     Chicago  City  Ry.  Co.  v.  Shreve  (111.), 

444. 
Duty   of  conductor   to   afford  passenger   opportunity  to  alight  at 
intermediate  point,  according  to  agreement.    Williamson  v.  Cen- 
tral of  Georgia  R.  Co.  (Ga.),  57. 

Ejection. 

Contention  that  carrier's  rule  requiring  the  giving  of  street  car 
transfers  was  not  applicable  on  the  occasion  in  question,  and 
no  transfer  was  required,  was  without  merit.  Arnold  v,  Rhode 
Island  Co.  (R.  I.),  414. 

No  defense  to  action  for  ejectment  of  street  car  passenger  that 
the  statute  does  not  require  the  issuance  of  a  transfer  between 
the  particular  street  car  lines  in  question.  Arnold  v,  Rhode 
Island  Co.  (R.  I.),  414. 

Valid  street  car  transfer  dishonored  and  refusal  to  pay  fare, 
passenger  entitled  to  damages  for  ejection,  it  not  being  nec- 
essary for  him  to  pay  fare,  and  then  resort  to  an  action. 
Arnold  v,  Rhode  Island  Co.  (R.  I.),  414, 

Evidence. 

In  action  for  injuries   to   passenger,   sustained  while   riding  in 
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bagRa^e  compartment  of  car,  evidence  as  to  custom  of  pas- 
sengers to  ride  in  such  car  and  to  have  their  tickets  punched 
while  there  was  properly  excluded^  Bromley  v.  New  York, 
etc.,  R.  Co.  (Mass.)f  H- 

Jars  and  Jolts. 

Duty  of  conductor  of  electric  car  when  he  starts  car  to  know 

that  no  passeng:er  is  attempting^  to  board.     Snipes  v.  Norfolk 

&  Southern  R.  R.  (N.  Car.),  53. 
Jarrinjjr  of  car  as  train  was  passing  over  cross-over  switch  used 

durinfi:  repair  of  bridge  did  not  constitute  negligence.     Foley 

V,  Boston  &  M.  R.  R.  (Mass.),  32. 

Limiting  Liability. 

Injuries  to  shipper's  employees,  validity  of  contract  of  indemnity 

with  shipper.    Baker  v.  Boston  &  M.  R.  Co.  (N.  H.),  592. 
.  Personal  injuries,  validity  of  contract  with   shipper's  employee. 
Baker  v.  Boston  &  M.  R.  Co.  (N.  H.),  592. 

Negligence  in  approaching  with  street  car  certain  opening  in  wall 
used  as  a  passage  way  for  vehicles  was  question  for  jury,  in 
action  for  injury  to  passenger  sustained  in  collision  between  his 
car  and  vehicle,     Chicago  City  Ry.  Co.  v.  Shreve  (111.),  444. 

Negligence  in  running  street  car  against  wagon,  sufficiency  of  alle- 
gations.    Chicago  City  Ry.  Co.  v.  Shreve  (111.),  444. 

Negligence  of  carrier  was  question  for  jury.  Black  v.  New  York, 
etc.,  R.  Co.  (Mass.),  44. 

Negligent  failure  to  stop  train  at  flag  station  to  take  on  passenger, 
he  is  entitled  to  recover  resulting  damages,  whether  action  is 
brought  for  breach  of  contract  or  for  the  tort.  Williams  v. 
Carolina  &  N.  W.  R.  Co.  (N.  Car.),  435. 

Passenger  injured  by  reason  of  negligent  collision,  is,  as  general 
rule,  entitled  to  recover  against  carrier.  Indianapolis  Trac.  & 
Term.  Co.  v.  Klentschy  (Ind.),  64. 

Presumptions. 

Circumstances  connected  with  passenger's  accident  were  of  char- 
acter such  as  to  withdraw  against  defendant  any  presumption 
of  fault  or  negligence.  McGinn  v.  New  Orleans  Ry.  &  L.  Co. 
(La.),  398. 

Inference  of  negligence  where  ^reet  car  passenger,  who  was 
riding  on  running  board,  was  thrown  against  wagon  as  car 
passed  over  switch.  Egan  v.  Old  Colony  St.  Ry.  Co.  (Mass.), 
406. 

Presumption  of  negligence  from  injury  to  passenger.  McGinn 
V.  New  Orleans  Ry.  &  L.  Co.  (La.),  398. 

Presumption  of  negligence  where  passenger  was  injured  by  rea- 
son of  collision  between  street  cars.  Simone  v,  Rhode  Island 
Co.  (R.  I.),  384. 

Rebuttal  of  presumption  of  negligence  from  injury  to  passenger 
was  question  for  jury.     Simone  v,  Rhode  Island  Co.   (R.  I.), 
384. 
Question  for  jury  whether  conductor,  in  closing  car  door  before 

seeing  that  passenger  had  cleared  it,  was   exercising  due  care. 

Louisville  &  N.  R.  Co.  v.  Mulder  (Ala.),  66. 
Reciprocal  duties  of  carrier  and  passenger.     Farrell  v.  Great  North- 
ern Ry.  Co.  (Minn.),  408. 

Who  Are  Passengers. 

Attemoting  to  board  car  after  being  told  by  motorman  that  it 
would  leave  first.  Snipes  v.  Norfolk  &  Southern  R.  R.  (N. 
Car.),  53.  •  ,  , 

Burden  on  plaintiff  to  prove  that  he  was  a  passenger,*  in  action 
for  injuries  alleged  to  have  occurred  while  he  was  boarding 
one  of  defendant's  cars.  Alabama  City,  etc.,  Ry.  Co.  v.  Bates 
(Ala.),  564. 
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Conductor  in  charge  of  sleeping?  car  hauled  by  railroad  is  not. 

Denver  &  R.  G.  R.  Co.  v.  Whan  (Colo.),  70. 
Definition  of  "passenger."    Alabama  City,  etc.,  Ry.  Co.  v.  Bates 

(Ala.),  564. 
Engineer,   recently   appointed,   traveling  on  locomotive  for  pur- 
pose of  ascertaining  character  of  the  railroad,  and  killed  m  a 

derailment.     Wilkes  v,  Buffalo,  R.  &  P."  Rv.  Co.  (Pa.),  49. 
Members   of   women's   convention   riding   on   street   car  without 

paying  fare,   by   invitation   of   railway.     Indianapolis   Trac.   & 

Term.  Co.  v.  Klentschy  (Ind.),  64. 
Person   accompanying  shipment   of  live    stock   not   a   passenger 

within  meaning  of  section  10039,  Cobbey's  Neb.  Ann.  St.,  1903. 

Riley  v,  Chicago,  B.  &  Q.  Ry.  Co.  (Neb.),  441. 
Person  without  ticket  allowed  by  conductor  to  board  train  and 

pay   cash    fare.      Williamson    v.    Central    of    Georgia    Ry.    Co. 

CGa.),  57. 
Shipper's   employees.     Baker  v.   Boston   &  M.   R.    Co.    (N.    H.), 

592. 

CATTLE  GUARDS. 
See  FENCES. 

CHILDREN. 

Contributory  Negligence. 

Care  required  of  six  year  old  child.     Van  Salvellergh  v.   Green 

Bay  Traction  Co.    (Wis.),  330. 
Six  year  old  child  crossing  street  in  front  of  approaching  street 

car,  question  for  jury.    Van  Salvellergh  v.  Green  Bay  Traction 

Co.  (Wis.),  330. 

Damages. 

Expenses  incurred  in  nursing  injured  child.  Simone  v.  Rhode 
Island  Co.  (R.  I.),  384. 

Evidence. 

Age  of  young  child  an  important  factor  in  determining  weight 
to  be  given  to  its  testimony.  Van  Salvellergh  v,  Green  Bay 
Traction  Co.  (Wis.),  330. 

Where  six  year  old  chil4  testifies  in  a  contradictory  way  in 
respect  to  a  vital  point  in  issue,  it  is  competent  for  jury  to 
say  which  of  the  conflicting  statements  is  correct.  Van  Sal- 
vellergh V.  Green  Bay  Traction  Co.  (Wis.),  330. 

COMMON  CARRIERS. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS; CONNECTING  CARRIERS;  EXPRESS  COM- 
PANIES; INTERSTATE  COMMERCE;  SLEEPING  CAR 
COMPANIES;   TRIAL;   WAREHOUSEMEN. 

Authority  of  station  agent  to  persuade  consignee  to  receive  goods 
in  a  damaged  condition  and  pay  freight.  Southern  Ry.  Co.  v. 
Gardner  (Ga.),  549. 

Carrier  is  an  insurer.  Chesapeake  &  O.  Ry.  Co.  v.  Beasley,  Couch 
&  Co.  (Va.).  168. 

Carrier's  liability  for  loss  of  goods  shipped  from  one  state  to 
another,  what  law  governs.  Cincinnati,  etc.,  Ry.  Co.  v.  Hansford 
&  Son  (Ky.\  526. 

Carrier  which  issued  bills  of  lading  to  shipper  in  return  for  re- 
ceipts given  by  compress  company  for  cotton  in  latter's  custody 
was  liable  for  loss  by  fire  due  to  negligence  of  the  compress 
company.     Arthur  z/.  Texas  &  Pac.  Ry.  Co.  (U.  S.),  583. 

Charges  paid  by  consignee  without  duress  or  objection,  right  to 
recover  back.  Knudsen-Ferguson  Fruit  Co.  v.  Chicago,  etc., 
Ry.  Co.  (C.  C.  A.),  603. 
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Conversion,  unqualified   refusal   to   deliver  freight  as   evidence   of. 
Louisville  &  N.  R.  Co.  v.  Britton  (Ala.),  491. 

Damages. 

Elements  of  recovery  for  delay  in  transporting:  merchandise. 
McKerall  &  Murchison  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.), 
281. 

Loss  of  freight  intended  for  resale.  Cincinnati,  etc.,  Ry.  Co.  v. 
Hansford  &  Son  (Ky.),  526. 

Measure  and  elements  of  damages  for  delay  in  delivering  lumber 
for  market.    Norfolk  &  W.  Ry.  Co.  v.  Wilkinson  (Va.),  290. 

Measure  of  damages  to  freight  injured  in  transit.  McConnell 
Bros.  V.  Southern  Ry.  Co.  (N.  Car.),  580. 

Notice  to  carrier  that   freight  was   intended  for  particular  pur- 
pose, given  after  it  was  shipped,  did  not  render  carrier  liable 
for  special  damages  for  delay.     McKerall  &  Murchison  v.  At- 
lantic Coast  Line  R.  Co.  (S.  Car.),  281. 
Declaration  in  action  against  carrier  stated  a  cause  of  action  for 

tort,  and  not  in  contract.     Pennsylvania  R.  Co.  v.  Smith   (Va.), 

568. 
Degree  of  care  required  of  carrier.     Chesapeake  &  O.  Ry.  Co.  v, 

Beasley,  Couch  &  Co.  (Va.),  168. 

Delay. 

Aggrieved  party,  who  was  within  meaning  of  North  Carolina 
penal  statute  (feclaring  it  unlawful  for  a  carrier  to  neglect  to 
transport  freight  promptly.  Stone  &  Co.  v.  Atlantic  Coast  Line 
Ry.  Co.  (N.  Car.),  420. 

Constitutionality  of  N.  Car.  Revisal  1905,  §  2632,  declaring  it 
unlawful  for  a  railroad  to  neglect  to  transport  freight  promptly. 
Stone  &  Co.  v.  Atlantic  Coast  Line  Ry.  Co.  (N.  Car.),  420. 

Delay  in  transportation,  construction  of  North  Carolina  statute 
imposing  penalty  on  a  railroad  for  failing  to  reasonably  "trans- 
port" goods,  as  distinguished  from  a  failure  to  "deliver"  goods 
to  consignee.  Alexandre  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  485. 

In  action  against  railroad  for  penalty  imposed  by  N.  Car.  Re- 
visal 1905,  §  2692,  for  delay  in  transoortation  of  goods,  burden 
of  showing  the  time  for  the  transportation  was  unreasonable 
rests  on  plaintiff.  Alexandre  v.  Atlantic  Coast  Line  R.  Co. 
(N.  Car.),  485. 

Initial  carrier  alone  was  liable,  in  absence  of  showing  that  the 
delay  did  not  occur  while  the  goods  were  in  its  possession. 
Norfolk  &  W.  Ry.  Co.  v.  Wilkinson  (Va.),  290. 

Question  for  jury  whether  freight  is  transported  within  reason- 
able time,  measured  by  N.  Car.  Revisal  1905,  §  2632.  Alexandre 
V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  485. 

Sufficiency  of  petition,  in  action  for  terminal  carrier's  delay  ia 
transporting  freight.    Southern  Ry.  Co.  v.  Gardner  (Ga.),  549. 

Delivery  by  Carrier. 

Application  of  North  Carolina  penal  statute  providing  that  car- 
riers shall  settle  their  freight  charges  according  to  rate  stipu- 
lated in  bill  of  lading,  etc.  Harrill  Bros.  v.  Southern  Ry.  (N. 
Car.).  427. 

Where  carrier  fails  to  deliver  part  of  shipment,  and  the  part  not 

delivered  is  necessary  to  make  shipment  eflFective,  it  is  a  failure 

to  deliver  the  whole.     McKerall  &  Murchison  v.  Atlantic  Coast 

Line  R.  Co.  (S.  Car.),  281. 

Duty  of  carrier  to  furnish   special   cars   for   the  carriage   of  milk. 

Baker  v.  Boston  &  M.  R.  Co.  (N.  H.),  592. 
Evidence. 

In  action  against  carrier  for  conversion,  evidence  was  admissible 
23  R  R  R— 52 
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to  show  that  carrier's  claim  a^ent  showed  witness  that  plain- 
tiflFIs  jfoods  were  in  the  box  addressed  to  plaintiff,  which  the 
af?ent  said  belonjfed  to  plaintiff,  and  offered  to  sell  to  witness. 
Louisville  &  N.  R.  Co.  v.  Britton  (Ala.),  491. 

In  action  against  carrier  for  damaf^es  to  goods  because  the  cars 
were  not  iced,  if  plaintiffs  knew  or  had  notice  that  their  contract 
for  icing  was  not  with  the  carrier,  the  carrier  is  not  liable,  even 
though  the  bill  of  lading  was  given  W  it  and  the  money  for 
icing  the  car  was  paid  to  its  agent.  McConnell  Bros.  v.  Southern 
Ry.  Co.  (N.  Car.),  580. 

In  action  against  carrier  for  damages  to  goods,  question  whether 
the  claim  was  made  within  30  days  was  one  of  fact  for  the  jury. 
McConnell  Bros.  v.  Southern  Ry.  Co.  (N.  Car.),  580. 

In  action  against  carrier  for  damage  to  goods,  the  question  whether 
lack  of  ice  caused  the  damage  is  one  for  the  jury.  McConnell 
Bros.  V.  Southern  Ry.  Co.  (N.  Car.),  580. 

It  was  the  duty  of  common  carrier  of  milk,  under  N.  H.  Pub.  St. 
1901,  c.  160,  §  1,  to  provide  reasonable  facilities  for  its  reception 
and  delivery  and  care.  Baker  v,  Boston  &  M.  R.  Co.  (N.  H.), 
592. 

Limiting  Liability. 

Common  carrier  cannot  by  contract  relieve  itself  of  the  duty  to 
use  ordinary  care  to  avoid  injuring  jjersons  carried  on  its 
cars  with  whom  it  was  apparent  its  business  would  bring  it  in 
contact.    Baker  v.  Boston  &  M.  R.  Co.  (N.  H.),  592. 

Exemption  from  liability  for  loss  by  fire.  Arthur  v.  Texas  & 
Pac.  Ry.  Co.   (U.  S.),  583. 

Negligence  in  performing  service  which  it  is  carrier's  duty,  as 
such,  to  perform.     Denver  &  R.  G.  R.  Co.  v.  Whaq  (Colo.),  70. 

Negligence  in  transporting  freight.  McConnell  Bros.  v.  Southern 
Ry.  Co.  (N.  Car.),  580. 

Negligence,  power  of  carrier  to  exempt  itself  from  liability. 
Denver  &  R.  G.  R.  Co.  v.  Whan  (Colo.),  70. 

Negligence  with  respect  to  duties  which  carrier  was  under  no 
obligation,  as  a  common  carrier,  to  undertake.  Denver  &  R. 
Q,  R.  Co.  V.  Whan  (Colo.),  70. 

Point  made  in  petition  for  writ  of  error,  tlfat  a  condition  of  the 
bill  of  lading  provided  that  claim  for  delay  in  transporting 
the  freight  must  be  made  in  writing  within  30  days  after  de- 
livery of  the  freight,  will  not  be  considered  in  appellate  court 
where  such  provision  was  not  relied  on  or  considered  in  trial 
court.     Norfolk  &  W.  Ry.  Co.  v.  Wilkinson  (Va.),  290. 

Railroad  is  not  common  carrier  of  sleeping  cars,  and  may  impose 
terms  on  which  it  will  haul  them.  Denver  &  R.  G.  R.  Co.  r. 
Whan  (Colo.),  70. 

Shipper's  mere  knowledge  that  carrier's  rates  are  based  upon 
value  of  the  goods  shipped,  effect  of.  Hayes  v.  Adams  Ex- 
press Co.   (N.  J.),  506. 

Stipulation  in  bill  of  lading  that  measure  of  damages  should  be 
the  value  at  point  of  shipment  is  void.  McConnell  Bros.  v. 
Southern  Ry.  Co.  (N.  Car.),  580. 

Va.  Code,  1887,  §  1296,  prohibits,  not  only  contracts  exempting 
carrier  from  liability,  but  also  contracts   limiting  its   liability. 
Chesapeake  &  O.  Ry.  Co.  v.  Beasley,  Couch  &  Co.  (Va.),  168. 
Question  as  to  what  facilities  and  accommodations  should  be  fur- 
nished by  common  carrier  is  one  of  fact.     Baker  v.   Boston  & 

M.  R.  Co.  (N.  H.),  592. 
Right  of  true  owner  of  property  delivered  to  railroad  for  shipment 

to  reclaim  it.     Georgia  R.  &  Banking  Co.  v.  Haas  (Ga.),  536. 

Termination  of  Liability. 

Carrier  liable  as   such  until  consignee  has  had  reasonable  time 
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to  remove  freight  after  noflce  of  its  arrival.     Brunson*&  Boat- 
wright  V.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  19. 
Warehouseman,   when  carrier's   liability   as   such   begins.     Kicht 
V.  Wrightsville  &  T.  R.  Co.  (Ga.),  605. 

Who  Are. 

Railroad  becoming  common  carrier  of  milk  on  entering  into 
contract  with  firm  to  furnish  it  with  special  cars  for  trans- 
portation of  milk.    Baker  v,  Boston  &  M.  R.  Co.  (N.  H.),  592. 

CONCURRING  NEGLIGENCE. 

See  FELLOW  SERVANTS. 

CONNECTING  CARRIERS. 

See  COMMON  CARRIERS. 

Where  a  railroad  has  the  right  to  have  its  road  connected  with 
that  of  another  and  run  its  trains  thereover,  there  is  no  adequate 
remedy  at  law  for  a  denial  of  the  right,  so  that  injunction  will 
lie  to  compel  the  granting  thereof.  Union  R.  Co.  of  Baltimore 
V,  Canton  R.  Co.  (Md.),  572. 

CONSOLIDATION. 

Sec  FEDERAL  JURISDICTION;    STREET  RAILWAYS. 

CONSTITUTIONAL  LAW. 

See  COMMON  CARRIERS;  CROSSINGS;  PRdCESS; 
STREET  RAILWAYS. 

Right  to  require  street  railway  to  stand  expense  of  lowering  its 
tunnel  under  Chicago  river,  so  as  not  to  obstruct  navigation. 
West  Chicago  St.  Ry.  Co.  v.  State  of  Illinois  (U.  S.),  775. 

CONTRACTS. 

See  RAILROADS  IN  STREETS;   RIGHT  OF  WAY. 

CONTRIBUTORY  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  MASTER 
AND  SERVANT;  STOCK,  INJURIES  TO;  STREET  RAIL- 
WAYS. 

Care  required  as  against  negligence  of  another.  Byrnes  v.  New 
York,  etc.,  R.  Co.  (Mass.)^  317. 

Instructions.    Jacksonville  Electric  Co.  v.  Schmetzer  (Fla.),  602. 

Instruction  was  erroneous  for  attempting  to  predicate,  as  a  matter 
of  law,  lack  o£  coolness  and  deliberation  upon  merely  "sudden 
danger,"  however  slight  that  danger  might  have  been.  Alabama 
City,  etc..  Ry.  Co.  v.  Bates  (Ala.),  564. 

Must  be  pleaded.     Cook  r.  Chicago,  etc.,  Ry.  Co.   (Neb.),  606. 

Ordinarily  involves  questions  of  fact.  Cook  v,  Chicago,  etc.,  Ry. 
Co.  (Neb.),  606. 

Proximate  cause  where  plaintiff's  negligence  puts  him  in  danger- 
ous situation,  and  defendant  is  negligent  when  he  knows  of  such 
situation  and  can  avoid  injuring  plaintiff.  Black  v.  New  York, 
etc.,  R.  Co.  (Mass.),  44. 

Where  illegal  act  of  plaintiff  places  him  in  dangerous  situation, 
and  he  is  injured  by  defendant,  latter  is  liable  for  injury,  if  in- 
flicted wantonly  and  recklessly.  Black  v.  New  York,  etc.,  R. 
Co.  (Mass.),  44. 

CONVERSION. 

See  CARRIERS;   LEASES  AND  RUNNING  POWERS. 

CORPORATIONS. 

See  EMINENT  DOMAIN;  JURISDICTION;  MONOPOLIES; 
OFFICERS;  RAILROADS. 
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CRIMINAL  LAW. 

See  NUISANCES. 

CROSSINGS. 

See  ACCIDENTS  ON  TRACK;  BRIDGES;  FRIGHTENING 
TEAMS;  STREET  RAILWAYS. 

Charter  provision  requiring:  railroad  to  leave  any  highwa3r  it  should 
cross  in  such  condition  as  not  to  interfere  or  impair  its  useful- 
ness applied  to  highways  laid  out  after  construction  of  the  rail- 
road.   State  V.  St.  Paul.  M.  &  M.  Ry.  Co.  (Minn.),  737. 

Collision  with  train  at  crossing:,  evidence  sustained,  verdict  for 
plaintiff.    St^  Louis,  etc.,  Ry.  Co.  v,  Evans  (Ark.),  314. 

Contributory  Negligence. 

Stop,  Look  and  Listen. 

Failure  to  look  and  listen  before   going   upon   street   railway 
track  is  negligence  as  matter  of  law.     Price  v.  Rhode  Island 
Co.  (R.  I.),  249. 
Where  evidence  required  submission  of  contributory  negligence 
to   jury,   a   request   to   charge   that    if   train   could    have    been 
seen  or  heard  for  300  yards  by  one  about  to  cross  track,  plain- 
tiff was  conclusively  presumed  to  have  seen  or  heard  train  and 
assumed  risk  in  crossing,  was  properly  denied.    St.  Louis,  etc., 
Ry.  Co.  V.  Evans  (Ark.),  314. 
Police  power  of  state  to  impose  upon  railroad  duty  of  constructing 
and  maintaining  at  highway  crossings  laid  out  after  construction 
of  the  railroad  all  such  safety  devices  as  are  necessary  for  the 
protection  of  the  public.     State  v.   St.  Paul,   M.  &  M.  Ry.   Co. 
(Minn.),  737. 

Presumptions. 

Proof  that  plaintiff  was  injured  by  operation  of  train  was  suffi- 
cient to  make  out  prima  facie  case  and  shift  burden  of  proof 
on  defendant.     St.  Louis,  etc.,  Ry.  Co.  v,  Evans  (Ark.),  314. 

Signals. 

Statute  was  not  for  benefit  of  person  driving  team  along  street 
parallel  to  track  near  crossing,  but  who  did  not  intend  to  use 
crossing.     Everett  v.  Great  Northern  Ry.  Co.   (Minn.),  259. 

Weight  of  positive  and  negfative  testimony  as  to  whether  they 
were  given.     Hoffard  v.  Illinois  Cent.  Ry.  Co.  (Iowa),  236. 

Speed. 

Speed  of  train,  in  absence  of  statutory  provision  no  rate  of  in 
rural  districts  is  negligent.  Hoffard  v.  Illinois  Cent.  Ry.  Co. 
(Iowa),  236. 

CUSTOM  AND  USAGE. 

See  CARRIERS  OF  PASSENGERS. 

DAMAGES. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  CHILDREN; 
COMMON  CARRIERS;  EMINENT  DOMAIN;  MASTER 
AND  SERVANT;  PERSONAL  INJURIES;  RECEIVERS. 

Interest  on  unliquidated  damages.  Fell  v.  Union  Pac.  Ry.  Co. 
(Utah),  646. 

DEATH  BY  WfeONGFUL  ACT. 

See  STREET  RAILWAYS. 

The  court,  by  virtue  of  certain  statutes,  had  jurisdiction  of  subject 
matter  of  action  brought  by  resident  administrator  in  county 
where  he  resided  for  death  of  his  intestate,  caused  by  defendant's 
alleged  negligence  in  Wyoming.  Stone  v.  Union  Pac.  R.  Co. 
(Utah),  119. 
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DEBTS. 

See  OFFICERS. 

DEGREE  OF  CARE. 

See    CARRIERS;    COMMON    CARRIERS;    MASTER    AND 
SERVANT;  WAREHOUSEMEN. 

DIRECTORS. 

See  OFFICERS. 

DISCOVERED  PERIL. 

See   ACCIDENTS   ON   TRACK;   CONTRIBUTORY   NEGLI- 
GENCE; STREET  RAILWAYS;  TRESPASSERS. 

DISCOVERY. 

See  INTERSTATE  COMMERCE. 

EASEMENTS. 

See  ADVERSE  POSSESSION. 

EJECTION. 

See  CARRIERS  OF  PASSENGERS. 

ELEVATORS. 

See  MONOPOLIES. 

EMINENT  DOMAIN. 

Damages. 

Should  have  been  limited  to  $6,800..    Yazoo  &  M.  V.  R.  Co,  v, 

Jennings  (Miss.),  371. 
That  laborers  on  farm  would  stop  to  look  at  trains,  that  mules 

would  run  away,  and  that  prrasses  would  be  scattered  over  the 

farm,  were  improperly  considered  as  elements.     Yazoo  &  M. 

V.  R.  Co.  V.  Jennings  (Miss.),  371. 
That  stock  would  be  killed  on  track  was  improperly  considered 

as  an  element.     Yazoo   &  M.  V.  R.  Co.  v.  Jennings   (Miss.), 

371. 
Railroad  incorporated  by  Mich.  Laws,  1846,  p.  64,  No.  42,  section 
39,  was,  on  repeal  of  such  act,  entitled  to  compensation  for  loss 
of  its  franchises.     Michigan  Cent.  R.  Co.  v.  State  (Mich.),  355. 

EMPLOYERS'  LIABILITY  ACTS. 

Assumption  of  Risk. 

No  defense  to  action  under  Burns'  Ann.  St.  1901,  §  7083.     Pitts- 
burgh, etc..  Ry.  Co.  v.  Ross  (Ind.),  160. 
No  defense  to  action  under  Burns'  Ann.  St.  1901,  §  7083,  subd. 
2.     Indianapolis  St.  Ry.  Co.  v.  Kane  (Ind.),  151. 
Complaint  alleged  that  servant  was  injured  while  obeying  special 
order,  as  distinguished  from  a  general   order.     Indianapolis   St. 
Ry.  Co.  V.  Kane  (Ind.),  151. 
Instruction,  in  action  based  on  Burns'  Ann.  St.  1901,  §  7083,  which 
informs  jury  that  the  action  is  founded  on  the  statute,  and  re- 
cites substance  of  provision  thereof  relevant  to  cause  of  action 
pleaded,   is    not    erroneous.     Pittsburgh,    etc.,    Ry.    Co.   v.    Ross 
(Ind.),  160. 

Limiting  Liability. 

Promise  by  employee   of    railroad  to  assume  risks   imposed  on 

railroad  by  Burns'  Ann.  St.  1901,  §  7083,  is  invalid.    Pittsburgh, 

etc.,  Ry.  Co.  v.  Ross  (Ind.),  160. 

Sufficiency  of  complaint  under  Burns'  Ann.  St.  1901,  §  7083,  subd. 

2,  making  corporation  liable  for  injuries  to  its  employee  caused 

by  negligence  of  a  person  in  its  service  to  whose  order  or  direc- 
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tion  injured  employee  was  bound  to  and  did  conform.  Indian- 
apolis St.  Ry.  Co.  V.  Kane  (Ind.),  151. 

Sufficiency  of  complaint  under  Burns'  Ann.  St.  1901,  §  7083,  subd.  2, 
making  railroad  corporation  liable  for  injury  to  employee  caused 
by  neg^li}?ence  of  any  person  in  its  service  to  whose  orders  the 
injured  employee  was  bound  to  conform.  Pittsburgh,  etc.,  Ry. 
Co.  V.  Ross  (Ind.),  160. 

Words  "order  or  direction,"  as  used  in  Burns'  Ann.  St.  1901,  § 
7083,  subd.  2,  apply  to  special  orders,  as  distinguished  from  gen- 
eral orders;  and  the  protection  of  the  statute  does  not  extend  to 
employee  injured  from  negligence  of  his  foreman  while  working 
under  general  directions.  Indianapolis  St.  Ry.  Co.  v.  Kane 
(Ind.),  151. 

EVIDENCE. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  CHILDREN; 
MASTER  AND  SERVANT;  PERSC)NAL  INJURIES. 

Comparative  weight  of  positive  and  negative  evidence.  Van  Sal- 
vellergh  v.  Green  Bay  Traction  Co.  (Wis.),  330. 

Evidence  that  steam  from  engine  obscured  engineer's  view  of  track 
on  another  occasion,  was  not  subject  to  the  objection  that  it  was 
stating  the  result  of  an  experiment  requiring  a  similarity  of  con- 
ditions to  be  first  shown.  Stone  v.  Union  Pac.  R.  Co.  (Utah), 
119. 

Res  Gestae. 

Declarations  of  engineer  as  to  cause  of  accident,  made  in  not 
less  than   five  minutes   after  wreck  of  his   train,  and   to   first 
person  who  reached  him  while  he  was  lying  within  a  few  feet 
of  the  wreck.     Illinois  Cent.  R.  C^o.  v.  Houchins  (Ky.),  229. 
Statement  of  person  who  had  been  riding  with  plaintiff  at  time  of 
accident  as  to  its  cause,  made  soon  after  regaining  consciousness, 
was   inadmissible   as   an   admission,   on   the   ground   that   it   was 
made  in  plaintiff's  presence  and  hearing,  and  was  not  objected  to 
by  her.    McCord  ^^  Seattle  Electric  Co.  (Wash.),  298. 
Testimony  of  an  engineer  who  had  driven  the  engine  in  question 
on  morning  of  accident,  as  to  effect   of  steam  escaping  in  ob- 
scuring view  of  track,  and  as  to  whether  track  could  be  seen, 
was  not  subject  to  objection  that  it  called  for  opinion  on  a  sub- 
ject as  to  which  jury  were  equally  competent  to  judge.     Stone  v. 
Union  Pac.  R.  Co.  (Utah),  119. 

EXEMPTIONS  FROM  LIABILITY. 

See  LIMITING  LIABILITY. 

EXPERIMENTS. 

See  EVIDENCE. 

EXPRESS  COMPANIES. 

Limiting  Liability. 

Certain  release  of  liability  for  injuries  to  an  employee  of  an  ex- 
press company  was  to  be  deemed  a  contract  of  Wyoming,  and 
as  such  was  void.     Stone  v.  Union  Pac.  R.  Co.  (Utah),  119. 

Express  company  was  liable  only  for  amount  specified  in  its  re- 
ceipt.    Southern  Express  Co.  v.  Stevenson  (Miss.),  547. 

Notice  of  loss  provided  for  in  receipt  given  by  express  company, 
sufficiency.     Southern  Express  Co.  v.  Stevenson  (Miss.),  547. 

Release  by  employee  of  express  company,  who  was  also  em- 
ployee of  defendant  railroad,  was,  as  to  railroad,  void  as  against 
public  policy.     Stone  v.  Union  Pac.  R.  Co.  (Utah),  119. 

FEDERAL  JURISDICTION. 

Federal  question,  in  suit  to  recover  damages  for  infection  of  cattle, 
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because  of  violation  of  quarantine  regulations  promulfirated  by 
Secretary  of  Agriculture  under  cover  of  act  of  Feb.  2,  1903, 
where  state  court  certifies  that  defendant  railroad  denied  consti- 
tutionality of  such  statute.  Illinois  Central  R.  Co.  v.  McKendree 
(U.  S.).  35. 

Federal  nuestion  not  raised  by  carrier's  denial  that  "it  was  bound 
by  law"  to  receive,  as  an  ultimate  carrier,  certain  interstate  ship- 
ment and  forward  and  deliver  it  to  its  ultimate  destination,  as  it 
did  not  amount  to  assertion  of  a  right  under  act  to  regulate 
commerce.  Louisville  &  N.  R.  R.  Co.  v.  Smith,  Huggins  &  Co. 
(U.  S.),  26. 

Removal  of  cause  for  diversity  of  citizenship,  effect  of  consolida- 
tion of  foreign  with  domestic  railroad.  Staton  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  678. 

Suit  by  citizen  of  the  state  against  foreign  and  domestic  railroad 
company,  for  damages  for  interference  with  his  easements  in 
streets,  was  not  entitled  to  be  removed  to  federal  court  on 
ground  of  diversity  of  citizenship.  Staton  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  678. 

FELLOW  SERVANTS. 

See  EMPLOYER'S  LIABILITY  ACTS;  MASTER  AND  SERV- 
ANT. 

All  engaged  in  removing  debris  from  track  on  occasion  in  o^uestion 
were  fellow  servants;  and  deceased  employee  assumed  risk  of 
roadmaster's  negligence  in  failing  to  properly  inspect  mountain 
side.     Maloney  v.  Florence,  etc.,  R.  Co.  (Colo.),  145. 

Boss  of  repair  train  is  not  a  vice  principal.  Peterson  v.  Philadel- 
phia B.  &  W.  R.  Co.  (Pa.),  150. 

Crossing  tender  injured  by  negligence  of  yard  man  in  leaving 
switch  unlocked.  Dixon  v.  Grand  Trunk  Western  Ry.  Co.  (Mich.), 
138. 

Foreman  and  hands.    Russel  v,  Lehigh  Valley  R.  Co.  (N.  Y.),  135. 

Keeping  switches  closed  and  locked  is  a  duty  which  can  be  prop- 
erly delegated  to  an  employee.  Dixon  v.  Grand  Trunk  Western 
Ry.  Co.  (Mich.),  138. 

Roadmaster  and  hand  engaged  in  removing  debris  from  track. 
Maloney  v.  Flprence,  etc.,  R.  Co.  (Colo.),  145. 

Where  injury  to  employee  was  attributable  to  omission  of  foreman 
to  make  use  of  tools  at  hand  or  procure  other  appliances,  which 
master  had  furnished,  to  break  away  overhanging  ledge  of  earth, 
the  negligence  was  that  of  fellow  servant.  Russel  v.  Lehigh 
Valley  R.  Co.  (N.  Y.),  135. 

Where  negligence  of  employer  and  that  of  fellow  servant  concur 
to  produce  injury  to  another  employee,  employer  is  liable  for  the 
injury  sustained.     Stone  v.  Union  Pac.  R.  Co.  (Utah),  119. 

FENCES. 

See  STOCK,  INJURIES  TO. 

Cattle  guards,  sufficiency.  Carrollton  Short  Line  Ry.  Co.  v.  Lip- 
sey  (Ala.),  337. 

Cattle  guard,  sufficiency  a  question  for  jury.  Carrollton  Short  Line 
Ry.  Co.  V.  Lipsey  (Ala.),  337. 

Wyo.  Rev.  St.  1899,  §  1973,  does  not  impose  liability  on  railroad 
company  for  killing  of  stock,  where  such  stock  strayed  on  right 
of  way  because  of  defect  in  right  of  way  fence.  Martin  v.  Chi- 
cago, etc.,  Ry.  Co.  (Wyo.),  306. 

FIRES  SET  BY  LOCOMOTIVES. 

Construction  of  lease  made  by  railroad  and  purporting  to  exempt 
it  from  liability  for  damaees  by  fire  to  its  tenant's  property. 
Mansfield  Mut.  Ins.  Co.  v,  Cleveland,  etc.,  R.  Co.  (Ohio),  732. 
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Duty  of  trainmen  to  leave  train  to  extiuf^ish  fire.  Pittsburgh, 
etc.,  Ry.  Co.  v,  Brough  (Ind.),  319. 

Sufficiency  of  complaint  alleging  negligence  with  respect  to  spark 
arrester.     Pittsburgh,  etc.,  Ry.  Co.  v.  Brough  (Ind.),  319. 

Validity  of  stipulation  in  lease  made  by  railroad  purporting  to 
exempt  it  frqm  liability  for  damages  by  fire  to  its  tenant's  prop- 
erty. Mansfield  Mut.  Ins.  Co.  t,  Cleveland,  etc.,  R.  Co.  (Ohio), 
732. 

FORECLOSURE. 

See  RECEIVERS. 

FRANCHISES. 

See  EMINENT  DOMAIN;  RAILROADS;  STREET  RAIL- 
WAYS. 

FRIGHT. 

See  PERSONAL  INJURIES. 

FRIGHTENING  TEAMS. 

See  STREET  RAILWAYS. 

Contributory  Negligence. 

Right  of  person  driving  horses  afraid  of  cars  on  public  highway 
near  railroad  crossing  to  rely  on  railroad  giving  statutory  sig- 
nals in  approaching  crossing.  Louisville  &  A.  R.  Co.  v.  Davis 
(Ky.),  328. 

Crossing  signals,  Minnesota  statute  was  not  for  benefit  of  person 
driving  team  along  street  parallel  to  track  near  crossing,  but  who 
did  not  intend  to  use  crossing,  so  as  to  entitle  him  to  warning  in 
order  to  have  time  to  restrain  team.  Everett  v.  Great  Northern 
Ry.  Co.  (Minn.),  259. 

Moving  freight  car  by  gravity  on  track  along  street,  in  charge  of 
brakeman,  at  slow  speed  and  with  no  unusual  or  unnecessary 
noise,  creates  no  cause  of  action  in  favor  of  person  driving  along 
street  parallel  with  and  in  front  of  the  moving  car,  and  whose 
horses  are  frightened  by  noise  of  the  car.  Everett  v.  Great 
Northern  Ry.  Co.  (Minn.),  259. 

GARNISHMENT. 

See  INTERSTATE  COMMERCE. 

Car.  leased  to  garnishee  was  not  subject  to.  Southern  Flour  & 
Grain  Co.  v.  Northern  Pac.  Ry.  Co.  (Ga.),  529. 

INDEPENDENT  CONTRACTORS. 

Person  injured  by  reason  of  contractor's  failure  to  perform  rail- 
road's duty  to  keep  crossing  in  repair,  company  not  relieved  from 
liability.     Choctaw,  etc.,  Ry.  Co.  v.  Wilker  (Okl.),  759. 

Railroad,  where  it  is  charged  with  a  duty  to  the  public,  cannot 
excuse  itself  from  performance  of  such  duty  by  an  independent 
contract  with  other  parties.  Choctaw,  etc.,  Ry.  Co.  v,  Wilkcr 
(Okl.),  759. 

ILLEGAL  ACTS. 

See  CONTRIBUTORY  NEGLIGENCE. 

INJUNCTIONS. 

See  CONNECTING  CARRIERS;  STREET  RAILWAYS; 
WATER  AND  WATERCOURSES 

INSOLVENCY. 

See  RECEIVERS 
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INSTRUCTIONS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

INTEREST. 

See  DAMAGES. 

INTERSTATE  COMMERCE. 

See  FEDERAL  JURISDICTION. 

Allowance  by  railroad  companies  of  certain  charges  as  elevator 
charges  to  terminal  elevators  on  shipments  of  grain  from  i>oints 
in  Nebraska  to  points  without  the  state  is  an  incident  of  inter- 
state commerce.    State  v.  Omaha  Elevator  Co.  (Neb.),  510. 

Intention  to  forward  interstate  shipment  of  car  load  of  grain  from 
original  terminal  point  to  another  point  in  same  state  does  not 
make  shipment  between  such  two  points,  when  performed  by  a 
connecting  carrier  to  which  the  car  was  delivered  by  origmal 
terminal  carrier  in  obedience  to  instructions  of  owner,  an  inter- 
state one,  and,  as  such,  exempt  from  regulations  of  state  railroad 
commission.     Gulf,  etc.,  Ry.  Co.  v.  Texas  (U.  S.),  13. 

Interstate  freight  rates  are  established  where  schedule  thereof  is 
filed  by  carrier  with  Interstate  Commerce  Commission  and  copies 
are  furnished  by  carrier  to  its  freight  office,  although  such  rate 
may  not  be  "posted"  as  required  by  law.  Texas  &  Pac.  Ry.  Co. 
V.  Cisco  Oil  Mill  (U.  S.),  87. 

Quarantine  regulations  were  void  as  in  excess  of  powers  conferred 
by  act  of  Feb.  2,  1903,  because  on  their  face,  they  applied  as  well 
to  intrastate  as  to  interstate  commerce.  Illinois  Central  R.  Co. 
V.  McKendree  (U.  S.),  35.  . 

Railroad  officers  and  agents  not  "parties"  to  action  against  com- 
pany for  violation  of  interstate  commerce  act,  within  U.  S.  Rev. 
St.  §  724,  authorizing  federal  courts  to  require  "parties"  to  pro- 
duce books  or  writings.  Cassatt  v.  Mitchell  Coal  &  Coke  Co. 
(C.  C.  A.),  469. 

State  Interference. 

Car,  while  in  Georgia,  was  not  exempt  from  attachment  sought  to 
be  executed  by   service  of   summons  of  garnishment   for   col- 
lection of  debt  alleged  to  be  due  by  owner,  a  railroad  of  another 
state,  upon  the  ground  that  the  impounding  of  the  car  was  an 
interference     with     interstate     commerce.      Southern    Flour    & 
Grain  Co.  v.  Northern  Pac.  Ry.  Co.  (Ga.),  529. 
North  Carolina  penal  statute  requiring  carrier  to  inform  consignee 
of  freight  charges  and  to  deliver  freight  on  tender  or  payment 
of  such  charges  is  not  an  interference  with  interstate  commerce 
in  case  of  an  interstate  shipment.     Harrill  Bros.  v.   Southern 
Ry.  (N.  Car.),  427. 
When  corporation  engages  in  interstate  commerce,  it  subjects  it- 
self   to    the    regulative    provisions    concerning    such    commerce. 
Cassatt  r.  Mitchell  Coal  &  Coke  Co.  (C.  C.  A.),  469. 

INTOXICATION. 

See  CARRIERS  OF  PASSENGERS. 

JUDGMENTS. 

See  LOCAL  A&SESSISJENTS. 

JUDICIAL  NOTICE. 

Reports  of  railroad  companies  to  Corporation  Commission.  Sta- 
ton  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  678. 

JURISDICTION. 

See  DEATH  BY  WRONGFUL  ACT;  FEDERAL  JURISDIC- 
TION; RAILROADS. 

Utah  Laws  1903,  p.  76,  c.  92,  providing  as  to  where  a  transitory 
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cause  of  action  arisinfi:  without  the  state,  in  favor  of  a  non- 
resident, shall  be  brought,  does  not  go  to  the  jurisdiction  of  the 
subject  matter,  but  confers  a  privilege  on  a  defendant  corpora- 
tion, which  it  may  waive.  Stone  v.  Union  Pac.  R.  Co.  (Utah), 
119. 

LACHES. 

See  RAILROADS  IN  STREETS. 

LANDLORD  AND  TENANT. 

See  FIRES  SET  BY  LOCOMOTIVES. 

LAST  CLEAR  CHANCE. 

See  ACCIDENTS  ON  TRACK. 

LEASES  AND  RUNNING  POWERS. 

Certain  contract  between  street  railway  companies  was  a  lease. 
Moorshead  v.  United  Rys.  Co.  (Mo.),  277. 

Contract  purporting?  to  lease  street  railway's  property  to  another 
company  did  not  establish  an  agency  whereby  lessor  was  prin- 
cipal and  lessee  was  agent,  nor  did  it  make  the  companies  part- 
ners.    Moorshead  v.  United  Rys.  Co.  (Mo.),  277. 

Lessor's  liability  for  acts  of  lessee  in  operating  railroad.  Georgia 
R.  &  Banking  Co.  v.  Haas  (Ga.),  536. 

Lessor's  liability  for  conversion  committed  by  its  lessee  as  a  com- 
mon carrier.     Georgia  R.  &  Banking  Co.  v.  Haas  (Ga.),  536. 

Ordinance  authorized  purchaser  of  property  and  franchises  of  cer- 
tain companies  to  lease  same  to  the  designated  street  railway 
company  without  the  special  consent  of  the  city,  notwithstanding 
Mo.  Const.  Art.  12,  §  20,  forbidding  a  street  railway  from  trans- 
ferring its  franchise  without  first  obtaining  consent  of  the  city. 
Moorshead  v.  United  Rys.  Co.  (Mo.),  277. 

Proper  pleading  where  it  is  sought  to  hold  lessor  railroad  liable 
for  acts  of  its  lessee.  Georgia  R.  &  Banking  Co.  v,  Haas  (Ga.), 
536. 

Under  certain  lease,  lessor  street  railway  company  was  not  bound 
to  turn  over  to  lessee  any  money  received  by  the  former  from  any 
source,  so  that,  whatever  rent  the  latter  paid  would  not  be  re- 
paid to  it.    Moorshead  v.  United  Rys.  Co.  (Mo.),  277. 

Under  certain  Missouri  statutes,  a  lessor  street  railway  is  not 
liable  for  injury  to  passenger  from  negligence  of  lessee's  em- 
ployees.    Moorshead  v.  United  Rys.  Co.  (Mo.),  277. 

Where  no  issue  was  presented  that  defendant  was  only  lessor  and 
that  lessee  operated  the  railroad  and  inflicted  the  injuries  in 
question,  a  contention  that  the  presumption  of  negligence  cre- 
ated by  Kerby's  Dig.  §  6773,  was  only  applicable,  against  corpus 
of  the  railroad  property,  and  not  against  the  company,  was  un- 
sustainable.   St.  Louis,  etc.,  Ry.  Co.  v,  Evans  (Ark.),  314. 

LICENSEES. 

See  COMMON  CARRIERS. 

Care  due  implied  licensee  on  railroad  track.  Thompson  v,  Cleve- 
land, etc.,  Ry.  Co.  (111.),  233. 

Crossine  signals,  failure  to  give  was  not  negliJi^ence  with  respect  to 
implied  licensee  on  track.  Thompson  v.  Cleveland,  etc.,  Ry.  Co. 
(111.),  233. 

Railroad's  negligence  in  failing  to  provide  proper  cattle  guards 
was  not  proximate  cause  of  injury  to  person  who  was  struck 
by  train  while  on  track  for  purpose  of  driving  his  calves  back  into 
highway.     Thompson  z/.  Cleveland,  etc.,  Ry.  C^o.   (111.),  233. 

Where  plaintiff  went  on  right  of  way  to  drive  his  calves  therefrom 
into  highway,  whence  they  had  escaped  because  of  railroad's 
failure  to  provide  proper  cattle  guards,  he  was  at  most  an  im- 
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plied  licensee,  as  to  whom  railroad  company  only  owed  the  duty 
of  refraining:  from  willfully  or  wantonly  injuring  him.  Thomp- 
son V.  Cleveland,  etc.,  Ry.  Co.  (111.),  233. 

LIFE  TABLES. 

See  PERSONAL  INJURIES. 

LIMITATIONS  OF  ACTIONS. 

See  ADVERSE  POSSESSION. 

LIMITING  LIABILITY. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS; COMMON  CARRIERS;  EMPLOYERS*  LIA- 
BILITY ACTS;  EXPRESS  COMPANIES;  SLEEPING 
CAR  COMPANIES. 

LOCAL  ASSESSMENTS. 

Liability  of  railroad  to  assessment  for  street  improvement.  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Tabcr  (Ind.),  753. 

Proper  to  give  personal  judprment  against  railroad  company  for 
an  assessment  against  its  right  of  way  for  street  improvements, 
made  by  virtue  of  Burns'  Ann.  St.  1901,  §§  4288-4297.  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Taber  (Ind.),  753. 

LOGGING  RAILROADS. 

Lumber  company  was  not  liable  for  injuries  to  person  contracting 
with  one  of  its  conductors  to  be  carried  in  caboose  of  train  oper- 
ated by  it  for  private  purposes  only,  and  who  was  subsequently 
directed  by  conductor  to  finish  his  journey  upon  flat  car.  Boisen 
V.  Cobbs  &  Mitchell  (Mich.),  82. 

« 

MANDAMUS. 

See  RAILROAD  AID. 

MASTER  AND  SERVANT. 

See  ACCIDENTS  ON  TRACK;  EMPLOYERS'  LIABILITY 
ACTS;  EVIDENCE;  FELLOW  SERVANTS;  INDEPEND- 
ENT CONTRACTORS;  NUISANCES;  PERSONAL  INJU- 
RIES; RAILROADS;  SLEEPING  CAR  COMPANIES; 
TRIAL. 

Accidents  on  Track. 

Negligence  and  contributory  negligence  were  questions  for  jury 
in  action  for  injuries  sustained  by  servant  by  being  run  into 
by  engine  while  he  was  leveling  ballast  on  track.  Brown  v. 
Southern  Ry.  Co.   (N.  Car.),  243. 

Right  of  engineer  to  assume  that  employee  at  work  on  track 
would  avoid  train.     Brown  v.  Southern  Ry.  Co.  (N.  Car.),  243. 

Trainmen  must  keep  lookout  for  trackmen,  and  for  their  benefit 
give  crossing  signals,  and,  when  discovered,  give  them  the 
danger  signal.     Hoffard  v.  Illinois  Cent.  Ry.  Co.  (Iowa),  236. 

Assumption  of  Risk. 

Fellow  servant's  negligence.  Maloney  v.  Florence,  etc.,  R.  Co. 
(Colo.),  145. 

Knowledge  of  employee  of  defective  condition  of  car  and  his 
consent  tp  ride  on  it,  effect  of.  Clippard  v,  St.  Louis  Transit 
Co.  (Mo.),  107. 

Right  of  servant  to  rely  on  his  employer  to  make  his  work  place 
safe.     Indianapolis  St.  Ry.  Co.  v.  Kane  (Ind.),  151. 

Servant  employed  on  repair  train  assumed  risks  involved  in  stop- 
ping at  irregular  times  and  places  and  getting  on  and  off 
without  the  facilities  expected  at  regular  stations.  Peterson  v. 
Philadelphia.  B.  &  W.  R.  Co.  (Pa.),  150. 
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Averment  that  the  bearing^s  over  track  did  not  slide  or  follow  the 
turn  of  the  car,  but  were  risrid,  arid  thus  would  cause  car  to  be- 
come derailed,  was  sufficiently  definite.  Clippard  v.  St.  Louis 
Transit  Co.  (Mo.).  107. 

Burden  of  provinpr  negligence  where  fireman  was  injured  by  break- 
ing of  coupling  between  engine  and  tender.  St.  Louis  &  S.  F. 
R.  Co.  V.  Wells  (Ark.),  104. 

Complaint  alleged  that  employee  was  injured  while  obeying  special 
order,  as  distinguished  from  a  general  order.  Indianapolis  St 
Ry.  Co.  V.  Kane  (Ind.),  151. 

Contributory  Negligence. 

Care  required  of  employee  for  his  own  protection.  Clippard  v. 
St.  Louis  Transit  Co.  (Mo.),  107. 

Question  for  jury.     Floan  v.  Chicago,  etc.,  Ry.  Co.  (Minn.),  95. 

Right  of  employees  engaged  upon  yard  tracks  to  rely  upon 
custom  to  give  warning  of  approach  of  switch  engines.  Flpan 
y.  Chicago,  etc.,  Ry.  Co.  (Minn.),  95. 

Right  of  employee  to  rely  on  his  employer  to  make  his  work 
place  safe.     Indianapolis  St.  Ry.  Co.  v.  Kane  (Ind.),  151. 

Right  of  section  foreman,  while  ridinjjr  on  hand  car,  to  rely  on 
observance  of  rule  to  prevent  injuries  from  improper  explo- 
sions of  torpedoes  on  track.  Murphy  v.  Galveston,  etc.,  Ry. 
Co.  (Tex.),  90. 

Trackmen  must  look  out  for  trains.  Hoffard  v.  Illinois  Cent.  Ry. 
Co.  (Iowa),  236. 

Damages. 

Injured  employee  could  recover  punitive  damages,  the  engineer's 
conduct,  which  caused  his  injuries,  having  been  wanton  and 
reckless.    Chesapeake  &  O.  Ry.  Co.  v.  Satterfield  (Ky.),  226. 

Duty  to  Furnish  Appliances. 

Degree  of  care  required  of  master  in  providing  safe  cars  for  em- 
ployees to  ride  to  work  on.  Clippard  v.  St.  Louis  Transit  Co. 
(Mo.),  107. 

Evidence  was  sufficient  to  authorize  finding  that  defendant  rail- 
road was  negligent  in  using  certain  engine.  Stone  v.  Union 
Pac.  R.  Co.  (Utah),  119. 

Evidence. 

Discharge  of  plaintiff  as  incompetent,  evidence  of  inadmissible 
in  action  by  servant  to  recover  against  his  employer  for  per- 
sonal injuries  due  to  negligence  of  another  employee.  Chesa- 
peake &  O.  Ry.  Co.  v.  Satterfield  (Ky.),  226. 

Error,  if  any,  in  admitting  in  evidence  declaration  of  employee 
in  action  against  employer,  is  harmless  whetc  the  declaration 
was  merely  cumulative  testimony.  Illinois  Cent.  R.  Co.  v. 
Houchins  (Ky.),  «29. 

Inspection. 

Burden  was  on  plaintiff  to  show  that  railroad  was  negligent  in 
failing  to  inspect  and  repair  the  engine.  Cederberg  v.  Min- 
neapolis, etc.,  Ry.  C^o.  (Minn.),  98. 

Certain  evidence  justified  finding  that  there  was  an  observable 
defect  in  the  coupling  in  question,  and  that  defendant  failed 
to  exercise  due  care  to  discover  it.  St,  Louis  &  S.  F.  R.  Co. 
V.  Wells  (Ark.),  104. 

Custom  of  other  railroads  in  reference  to  inspection  and  repair 
of  engines  should  be  considered.  Cederberg  v.  Minneapolis, 
etc.,  Ry.  Co.  (Minn.),  98. 

Degree  of  care  required  in  inspecting  cars  upon  which  employees 
must  ride  to  work.  Clippard  v.  St.  Louis  Transit  Co.  (Mo.), 
107. 
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Duty  of  railroad  to  discover  defects  in  that  portion  of  a  loco- 
motive piston  rod  which  is  within  the  crosshead.  Cederberg 
V.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  98. 

Error  to  refuse  instruction  that  railroad  was  not  an  insurer  of  its 
employee's  safety,  but  was  obliged  to  exercise  only  reasonable 
care  to  provide  reasonably  safe  car  for  him  to  ride  to  work  on, 
and  was  not  bound  to  know  of  hidden  defects  not  discoverable 
by  exercise  of  reasonable  care,  on  the  ground  it  was  covered 

•  by  a  certain  given  instruction.  Clippard  v.  St.  Louis  Transit 
Co.  (Mo.),  107.  . 

In  action  for  injury  to  engineer  from  breaking  of  engine  piston 
rod  within  the  crosshead,  evidence  supported  finding  that  rail- 
road was  not  negligent.  Cederberg  v.  Minneapolis,  etc.,  Ry. 
Co.  (Minn.),  98. 

Inspection  of  locomotive  piston  rods,  care  required  of  master. 
Cederberg  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  98. 

It  did  not  conclusively  appear  that  railroad  was  negligent  in  not 
from  time  to  time  detaching  the  engine  piston  rod  in  question 
from  crosshead  'for  purpose  of  inspecting  its  concealed  por- 
tions.    Cederberjf  v.  Minneapolis,  etc.,  Ry.  Co.   (Minn.),  98. 

It  was  not  reversible  error  to  instruct  jury,  that,  before  railroad 
could  be  found  negligent  in  failing  to  inspect  the  engine  piston 
rod  in  question,  they  should  find  that  it  had  a  system  of  in- 
spection in  operation  which  would  have  discovered  the  defect. 
Cederberg  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  98. 
Petition   was   sufficient   without   alleging   that   defendant   knew,   or 

could   have   known    by   the   exercise   of   reasonable   diligence,   of 

defects   complained   of  in   the   car,   which   was   claimed   to   have 

been   negligently   furnished.     Clippard  v.   St.    Louis   Transit  Co, 

(Mo.).  107. 
Question   for  jury  whether  proximate  cause   of   employee's   injury 

was  negligence  of  railroad   in  using  defective   engine.     Stone  v. 

Union  Pac.   R.  Co.   (Utah).  119. 

Relief  Department. 

Effect  of  acceptance  of  benefits  in  action  by  wife  of  deceased 
employee  as  administratrix.  Chicago,  etc.,  R.  Co.  v.  Healy 
(Neb.),  140. 

Effect  of  acceptance  of  benefits,  in  action  for  death  of  employee. 
Chicago,  etc.,  R.  Co.  v.  Healy  (Neb.),  140. 

Provision  in  contract  of  membership  that  "if  any  suit  at  law 
shall  be  brought  against  said  company  for  damages  arising 
from  or  growing  out  of"  the  death  of.  the  member,  the  bene- 
fits otherwise  payable  shall  thereby  be  forfeited,  is  against 
public  policy,  and  will  not  be  enforced.  Chicago,  etc.,  R.  *Co. 
V.  Healy  (Neb.),  140. 
Res  ipsa  loquitur,  rule  did  not  apply  where  engineer  was  iniured 

by   reason   of  breaking   of   engine   piston   rod  within    crosshead. 

Cederberg  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  98. 
Res  ipsa  loquitur,  rule  did  not  apply  where  fireman  was  injured  by 

breaking  of  coupling  between   engine  and  tender.     St.  Louis  & 

S.  F.  R.  Co.  V.  Wells  (Ark.),  104. 

Rules. 

Explosion  of  torpedo,  section  foreman  injured  by  while  riding 
on  hand  car  was  entitled  to  recover  because  of  conductor's 
violation  of  rule  for  proper  placing  of  torpedoes  on  track. 
Murphy  v.  Galveston,  etc.,  Ry.  Co.  (Tex.),  90. 

Safe  Place  to  Work. 

Excavating,  rule  in  regard  to  master's  duty  not  applicable.     Ma- 

loney  v.  Florence,  etc.,  R.  Co.  (Colo.),  145. 
Excavating,  rule  that  master  must  furnish  reasonably  safe  place 
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to   work  was   inapplicable.     Russel   v,   Lehigh  Valley    R.    Co. 
(N.  Y.),  135. 

Instruction  that,  when  one  hires  out  to  railroad  to  do  repair 
work  he  assumes  those  risks  which  are  incidental  to  the  work 
and  cannot  rely  "wholly"  on  his  employer  to  make  the  work- 
ing place  safe,  is  erroneous.  Indianapolis  St.  Ry.  Co.  v.  Kane 
(Ind.).  151.  .... 

Sufficiency  of  allegation  that  servant's  mjuries  were  inflicted  by  his 

superior  in  authority.     Chesapeake  &  O.   Ry.   Co.  v.  Satterfield 

(Ky.),  226. 

MEDICAL  TESTIMONY. 

See  PERSONAL  INJURIES. 

MONOPOLIES. 

In  action,  under  Neb.  Laws,  1905,  p.  636,  c.  162,  to  obtain  an  in- 
junction restraining  violations  of  the  act,  the  court  is  not  au- 
thorized, in  the  first  instance,  to  declare  a  forfeiture  of  the 
charters  of  defendant  corporations.  State  v.  Omaha  Elevator 
Co.  (Neb.),  510. 

Remedies  to  prevent.     State  v.  Omaha  Elevator  Co.  (Neb.),  510. 

Remedy  to  enforce  the  "Junkin  Act"  passed  for  the  purpose  of 
preventing  illegal  combinations  among  corporations.  State  v. 
Omaha  Elevator  Co.  (Neb.),  510. 

MORTGAGES. 

See  RECEIVERS. 

MUNICIPAL  CORPORATIONS. 

See  RAILROAD  AID. 

NAVIGATION. 

See  CONSTITUTIONAL  LAW;  STREET  RAILWAYS. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CONTRIBUTORY  NEGLIGENCE;  CROSSINGS;  FELLOW 
SERVANTS:  FIRES  SET  BY  LOCOMOTIVES;  LICEN- 
SEES; MASTER  AND  SERVANT;  STOCK,  INJURIES  TO; 
STREET  RAILWAYS;  TRESPASSERS. 

Instructions  ignoring  defenses  and  permitting  recovery  for  causes 
not  counted  on.  Alabama  City,  etc.,  Ry.  Co.  v.  Bates  (Ala.), 
564. 

Pleading  acts  constituting  negligence.  Jacksonville  Electric  Co.  v. 
Schmetzer  (Fla.),  602. 

Violation  of  a  statutory  duty  is  the  foundation  of  action  in  favor 
of  such  persons  only  as  belong  to  the  class  intended  by  the 
Legislature  to  be  protected  by  such  statute.  Everett  v.  Great 
Northern  Ry.  Co.  (Minn.),  259. 

Where  act  is  one  which  person,  in  exercise  of  ordinary  care  couM 
have  anticipated  as  likely  to  result  in  injury,  then  he  is  liable  for 
any  injury  resulting  from, it,  althoutrh  he  could  not  have  antici- 
pated the  particular  injury  which  did  occur.  Stone  v.  Union  Pac 
R.  Co.   (Utah),  119. 

NUISANCES. 

Indictment  charging  railroad  with  obstructing  public  road  with  an 
embankment,  sufficiency  of.  Commonwealth  v.  Morganfield  &  A. 
R.  Co.  (Ky.),  368. 

Laborers  quartered  by  railroad  on  its  right  of  way  as  a  common 
nuisancet    Southern  Ry.  Co.  v.  Commonwealth  (Ky.),  370. 
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OFFICERS. 

Debts  of  street  railway  company,  liability  of  its  directors  on  ac- 
count of  judj?rtient  against  it  for.  tort,  under  Mass.  Rev.  Laws, 
c.  112,  §  19.    SavaRC  v.  Shaw  (Mass.),  379. 

PARENT  AND  CHILD. 

See  CHILDREN. 

PARTNERSHIP. 

See  LEASES  AND  RUNNING  POWERS. 

PASSENGERS. 

See  CARRIERS  OF  PASSENGERS;  STREET  RAILWAYS. 

PENAL  STATUTES. 

See  COMMON  CARRIERS;  INTERSTATE  COMMERCE. 
Under  North  Carolina  statute  providing  that  carrier  shall  inform 
consignee  of  amount  of  freight  charges  and  deliver  the  freight 
on  tender  or  payment  thereof,  only  one  penalty  is  recoverable  on 
one  shipment,  though  there  are  several  demands  for  delivery 
and  refusals  thereof.  Harrill  Bros,  v.  Southern  Ry.  (N.  Car.), 
427. 

PENALTIES. 

See  PLEADING. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CROSSINGS;  DEATH  BY  WRONGFUL  ACT;  LICEN- 
SEES; MASTER  AND  SERVANT;  STREET  RAILWAYS; 
TRESPASSERS;  TRIAL. 

Damages. 

Fright  as  an  element.    Simone  v.  Rhode  Island  Co.  (R.  I.),  384. 
$400  was  not  excessive  verdict.     Louisville  &  A.  R.  Co.  v.  Davis 

(Ky.),  328. 
$10,000  would  not  be  set  aside  as  an  excessive  verdict  for  certain 

injuries  to  railroad  employee.    Indianapolis  St.  Ry.  Co.  z/.  Kane 

(Ind.),  151. 

Evidence. 

Expert    testimony   as    to   whether    injured    person   was    feigning 

paralysis.    Chicago  City  Ry.  Co.  v.  Shreve  (111.),  444. 
Life    tables,    admissibility.      Pittsburgh,    etc.,    Ry.    Co.    v.    Ross 

(Ind.),  160. 
Question  asked  physician,  based  on  his  observation  of  person  in- 
jured, as  to  the  time  of  her  recovery,  was  properly  allowed. 
Simone  v.  Rhode  Island  Co.  (R.  I.),  384. 
Where  physician,  in  response  to  question  calling  for  his  opinion 
as  to  time  of  injured  person's  recovery,  stated  that  he  could  not 
tell,  the  error,  if  any,  in  admitting  the  question  was  harmless. 
Simone  v.  Rhode  Island  Co.  (R.  I.),  384. 
Question  whether  the  injury  complained  of  resulted  from  the  acci- 
dent was  for  jury.    Simone  v.  Rhode  Island  Co.  (R.  I.),  384. 

PLEADING. 

See  CARRIERS  OF  PASSENGERS;  COMMON  CARRIERS; 
EMPLOYERS'  LIABILITY  ACTS;  LEASES  AND  RUN- 
NING POWERS;  MASTER  AND  SERVANT;  NEGLI- 
GENCE. 

In  action  in  justice's  court  to  recover  penalty  for  failure  to  trans- 
port freight  within  reasonable  time,  as  allowed  by  N.  Car.  Re- 
visal,  1905,  S  2632,  where  the  warrant  merely  alleged  that  the 
claim  was  "due  by  penalty,"  an  amendment  to  show  the  section 
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of  the  Code  under  which  the  penalty  was  claimed  was  improperly 
allowed.  Stone  &  Co.  v.  Atlantic  Coast  Line  Ry.  Co.  (N.  Car.), 
420. 

POLICE  POWERS. 

See  COMMON  CARRIERS;  CROSSINGS. 

Neither  the  state  nor  a  municipal  subdivision  thereof  can  divest 
itself  of  power  to  exercise  it.  State  v.  St.  .Paul,  M.  &  M.  Ry.  Co. 
(Minn.),  737. 

PRESUMPTIONS. 

See  BAGGAGE;  CARRIERS  OF  PASSENGERS;  CROSS- 
INGS; LEASES  AND  RUNNING  POWERS;  MASTER 
AND  SERVANT;  STOCK,  INJURIES  TO;  STREET  RAIL- 
WAYS. 

PRIVATE  RAILROADS. 

See  LOGGING  RAILROADS. 

PROCESS. 

Certain  Illinois  statute  authorizes  service  by  publication  on  rail- 
road when  no  officer,  etc.,  is  found  in  county  where  suit  is 
brought,  though  principal  office  of  railroad  is  in  the  state,  and 
the  action  is  one  for  the  recovery  of  a  judgment  in  personam; 
and  the  statute  is  not  void  as  authorizing  service  not  consti- 
tuting due  process  of  law.  Nelson  v.  Chicago,  etc.,  R.  Co.  (111.), 
668. 

PROXIMATE  CAUSE. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PASSEN- 
GERS; CONTRIBUTORY  NEGLIGENCE;  LICENSEES; 
NEGLIGENCE. 

PUBLIC  DUTIES. 

See  BAGGAGE. 

QUARANTINE. 

See  CARRIERS  OF  LIVE  STOCK;  INTERSTATE  COM- 
MERCE. 

RAILROAD  AID. 

Assignment  by  railroads  of  proceeds  of  tax,  effect  of.  Arkansas 
Southern  R.  Co.  v.  Wilson  (La.),  727. 

Construction  of  certain  tax  in  aid  of  railroad.  Arkansas  Southern 
R.  Co.  V.  Wilson  (La.),  727. 

Estoppel  of  town  to  contest  regularity  of  election  held  by  itself 
for  voting  tax  in  aid  of  railroad  enterprise.  Arkansas  Southern 
R.  Co.  V.  Wilson  (La.),  727. 

Right  of  private  individual  to  become  beneficiary  of  the  tax. 
Arkansas  Southern  R.  Co.  v.  Wilson  (La.),  727. 

Sufficiency  of  petition  for  mandamus  to  enforce  levy  of  tax  that  has 
been  voted  in  aid  of  railroad  enterprise.  Arkansas  Southern  R. 
Co.  V.  Wilson  (La.),  727. 

Whatever  representations  may  have  been  made  by  way  of  election- 
eering arguments  for  inducing  the  voting  of  the  tax  cannot  be 
invoked  for  placing  upon  the  tax  a  different  interpretation  from 
that  expressed  by  the  ballot  and  other  proceedings  by  which  it 
was  voted.     Arkansas  Southern  R.  Co.  v.  Wilson  (La.),  727. 

RAILROAD^. 

See  ADVERSE  POSSESSION;  CARRIERS:  EMINENT  DO- 
MAIN:    GARNISHMENT;    INDEPENDENT    CONTRAC- 
TORS;  JUDICIAL   NOTICE;  JURISDICTIONS:   LEASES  • 
AND     RUNNING     POWERS;     LOGGING     RAILROADS; 
NUISANCES;  RIGHT  OF  WAY;  STREET  RAILWAYS. 
Franchises  of  arc  to  be  construed  liberally  in  favor  of  the  public 
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and  strictly  against  railroad.  State  v.  St.  Paul,  M.  &  M.  Ry.  Co. 
(Minn.),  737. 

Railroad  cannot  dispose  of  its  property  or  franchises,  so  as  to  re- 
lieve itself  from  liability,  without  legislative  sanction.  Georgia 
R.  &  Bank-ngr  Co.  v.  Haas  (Ga.),  536. 

Right  to  connect  with  another  railroad,  construction  of  certain 
statutes.  Union  R.  Co.  of  Baltimore  v.  Canton  R.  Co.  (Md.), 
572. 

Slander  uttered  by  agent,  liability  of  corporation.  Rivers  v.  Yazoo 
&  M.  V.  R.  Co.  (Miss.),  363. 

Specifying  termini   in   incorporation  certificate.     Union   R.    Co.   of 

.    Baltimore  v.  Canton  R.  Co.  (Md.),  572. 

Where  defendant  railroad  filed  creneral  demurrer  for  want  of  facts, 
and  thereafter  stipulated  to  enter  its  appearance  in  the  cause  and 
filed  its  answer  to  the  merits,  the  court  acquired  jurisdiction  of 
its  person.    Stone  v.  Union  Pac.  R.  Co.  (Utah),  119. 

RAILROADS  IN  STREETS. 

See  BRIDGES;  STREET  RAILWAYS. 

Damages. 

Deed  did  not  release  railroad  from  damages  resulting  from  flow 
of  surface  water  caused  by  company's  change  of  grade  of  the 
street.    Yazoo  &  M.  V.  R.  Co.  v.  Smith  (Miss.),  377. 

Plaintiff  was  not  guilty  of  laches  in  not  beginning  suit  to  enjoin 
railroad's  unauthorized  occupation  of  street  at  an  earlier  date. 
Spalding  v.  Macomb  &  W.  I.  Ry.  Co.  (111.),  690. 

Remedies  of  landowners  where  railroad  occupies  street  without 
authority.    Spalding  v.  Macomb  &  W.  I.  Ry.  Co.  (111.),  690. 

Siding,  right  to  construct  in  street.  Beaver  Borough  v.  Beaver 
Valley  R.  Co.  (Pa.),  372. 

Unauthorized  occupation  of  street  by  railroad  as  an  additional 
servitude.     Spalding  t;.  Macomb  &  W.  I.  Ry.  Co.   (111.),  690. 

Where  borough  filed  bill  to  restrain  railroad  from  constructing 
siding  in  street,  and  it  was  conceded  that  company  had  right  to 
construct  its  main  line  in  the  street,  on  appeal  from  decree  dis- 
missing the  bill,  such  question  could  not  be  considered  in  Su- 
preme Court,  as  there  were  no  assignments  of  error  raising  the 
question.     Beaver  Borough  v.  Beaver  Valley  R.  Co.  (Pa.),  372. 

RATES. 

See  INTERSTATE  COMMERCE. 

RECEIVERS. 

Claimant  of  a  liability  of  the  old  railroad  company,  who  had  not 
secured  payment  thereof  out  of  the  earnings  of  the  road  while 
in  the  hands  of  the  receivers,  as  provided  by  the  interlocutory 
decree,  could  compel  payment  by  the  purchasers  of  the  railroad 
only  by  establishing  on  principles  of  equity  that  his'  demand  was 
prior  in  lien  to  the  mortgage,  on  a  hearing  in  conformity  to  the 
provisions  of  the  final  decree.  Atchison,  etc.,  Ry.  Co.  v,  Osborn 
(C.  C.  A.),  653. 

Income  of  railroad  is  subject  to  equitable  charges  of  different 
character  from  those  to  which  the  fund  realized  from  sale  of 
corpus  of  the  property  is  subject.  Atchison,  etc.,  Ry.  Co.  v. 
Osborn  (C.  C.  A.),  653. 

Interlocutory  order  appointing  receivers  for  railroad  makes  no 
provisions  which  cannot  be  modified  or  changed.  Atchison,  etc., 
Ry.  Co.  V.  Osborn  (C.  C.  A.),  653. 

Preferential  Claims. 

Claims  for  damages  from  negligence  of  railroad  are  not  entitled 
to  priority  over  those  of  mortgage  creditors.     Atchison,  etc., 
Ry.  Co.  V.  Osborn  (C.  C.  A.),  653. 
23  R  R  R— S3 
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RECKLESSNESS. 

Sec  CONTRIBUTORY  NEGLIGENCE. 

RELEASE. 

See  RAILROADS  IN  STREETS. 

RELIEF  DEPARTMENT. 

See  MASTER  AND  SERVANT. 

REMARKS  OF  COURT. 

See  TRIAL. 

REMOVAL  OF  CAUSE. 

See  FEDERAL  JURISDICTION. 

RSS  GESTM. 

See  EVIDENCE. 

RES  IPSA  LOQUITUR. 

Bee  CARRIERS  OF  PASSENGERS;    MASTER  AND  SERV- 
ANT;   STOCK,  INJURIES  TO. 

REVIEW. 

See  COMMON  CARRIERS. 

RIGHT  OF  WAY. 

See  ADVERSE  POSSESSION;  EMINENT  DOMAIN;  RAIL- 
ROADS IN  STREETS. 

Vendor,  conveying  for  nominal  consideration  to  railroad  a  right  of 
way  pursuant  to  oral  agreement  made  with  third  person,  who  had 
undertaken  on  behalf  of  the  railroad  to  procure  the  right  of  way, 
whereby  the  third  person  agreed  to  pay  vendor  a  specified  sum 
for  the  conveyance,  is  entitled  to  a  lien  therefor  and  interest 
Matthews  v.  DelU  Southern  Ry.  (Miss.),  367. 

RULES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

SERVICE  OP  PROCESS. 

See  PROCESS. 

SIGNALS. 

Sec  CROSSINGS;  FRIGHTENING  TEAMS;  LICENSEES; 
MASTER  AND  SERVANT. 

Sm ILAR  PACTS. 

See  EVIDENCE. 

gLAWDCR.' 

See  RAILROADS. 

SLEEPING  CAR  COMPANIES. 

Limiting  Liability. 

Right  of  railroad  to  enforce  certain  provisions  of  contract  be- 
tween sleeping  car  company  and  its  conductor  and  thereby 
avoid  liability  for  injury  sustained  by  him.  Denver  &  R.  G. 
R.  Co.  V.  Whan  (Colo.),  70. 

Validity,  under  Colo.  Const  art.  15,  §§  5,  15,  of  contracts  between 
railroad  company  and  sleeping  car  company  and  between  the 
latter  and  its  employee  limiting  the  railroad  company's  liability 
for  injuries  to  such  employee.  Denver  &  R.  G.  R.  Co.  v.  Whan 
(Colo.),  70. 


SLEEPING  <:ARS. 

See  COMMON  CARRIERS. 

SPURS  AND  SIDETRACKS. 

See  RAILROADS  IN  STREETS. 

STATIONS  AND  DEPOTS. 

Duty  of  carrier  to  provide  means  of  access  to  and  egress  from 
trains  and  stations.  Farrell  v.  Great  Northern  Ry.  Co.  (Minn.), 
408. 

STATUTORY  DUTIES. 

See  NEGLIGENCE. 

STOCK,  INJURIES  TO. 

See  FENCES. 

Contributory  Negligence. . 

Neglip'ence  in  allowing  cattle  to  stray  on  track,  and  failure  to 
stop  train  when  chargeable  with  notice  of  their  presence  there. 
Barnard  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  8. 

Fences. 

Degree  of  care  required  of  railroad  to  avoid  running  trains 
against  stock  as  affected  by  fact  that  track  is  insufficiently 
fenced  and  animals,  therefore,  are  not  trespassers  on  right  of 
way.    Martin  v.  Chicago,  etc.,  Ry.  Co.  (Wyo.),  306. 

In  absence  of  statute,  railroad  is  not  required  to  fence  its  right 
of  way,  and  is  only  liable  for  killing  of  stock  in  case  negligence 
is  alleged  and  proved.  Martin  v.  Chicago,  etc.,  Ry.  Co.  (Wyo.), 
306. 

Petition  did  not  state  cause  of  action  because  railroad  was  neither 
under  contractual  or  statutory  duty  to  fence  track.  Martin  v. 
Chicago,  etc.,  Ry.  Co.  (Wyo.),  306. 

Presumptions.  . 

Pact  that  bull  was  killed  by  engine  was  not  sufficient  to  show 
that    accident    was    caused    by    negligent    operation    of    train. 
Martin  v.  Chicago,  etc.,  R/.  Co.  (Wyo.),  306. 
There  was  no  error  in  refusing  to  instruct  that  the  only  manner 
in  which  condition  of  headlight  or  appliance  could  become  mate- 
rial would  be  in  determining  whether  defendant's  employees  made 
use  of  appliances  at  hand  as  persons  of  ordinary  prudence  would 
have  done  under  the  circumstances.     Barnard  v.   Chicago,   etc., 
Ry.  Co.  (Iowa).  8. 

STOPPAGE  IN  TRANSITU. 

See  CARRIERS  OF  LIVE  STOCK. 

STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK;  BAGGAGE;  CARRIERS  OF 
PASSENGERS;  CHILDREN;  CONSTITUTIONAL  LAW; 
CROSSINGS;  LEASES  AND  RUNNING  POWERS;  OFFI- 
CERS;  RAILROADS  IN  STREETS. 

Accidents  on  Track. 

Duty  of  motorman  upon  seeing  that  horse  hitched  to  vehicle  is 

frightened  by  car.     Olney  v.  Omaha,  etc.,  St.  Ry.  Co.  (Neb.), 

300. 
Evidence  sustained  finding  that  decedent  could  have  crossed  track 

in  safety  if  defendant's  car  had  been  run  within  ordinary  speed. 

Powers  V.  St.  Louis  Transit  Co.  (Mo.),  251. 
Evidence  was   insufficient  for  submission   to  jury,  in  action  for 

injury  from  collision  between  car  and  team.     (Dlney  v.  Omaha, 

etc.,  St.  Ry.  Co.  (Neb.),  300. 
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Instruction  was  properly  refused  for  ignoring  fact  that  it   was 
motorman's  duty  to  slacken  speed  or  stop  car  upon  seeing  the 
pedestrian    in   place    of   danger   even   though    she    might   have 
been  guilty  of  contributory  negligence.     Powers  v.   St.   Louis 
Transit  Co.  (Mo.),  251. 
Mutual  rights  and  duties  of  those  in  charge  of  street  cars  and 
drivers  of  other  vehicles.     Olney  v.  Omaha,  etc.,  St.  Ry.   Co. 
(Neb.),  300. 
Speed  prohibited  by  ordins^nce,  whether  actionable  negligence  with 
respect  to  person  struck  by  car.     Harris  v.   Lincoln  Traction 
Co.  (Neb.),  339. 
Are  commercial  railroads  when  they  are  engaged  in  the  transporta- 
tion of  all  kinds  of  freight.    Spalding  v.  Macomb  &  W.  I.  Ry.  Co. 
(111.),  690. 

Contributory  Negligence. 

Driving  so  close  to  track  as  to  be  hit  by  car  while  turning  into 
space  between  track  and  curb  in  trying  to  avoid  car.  McClel- 
land V.  Pittsburg  Rys.  Co.  (Pa.),  305. 
In  view  of  presumption  that  decedent,  run  over  by  car,  was 
using  ordinary  care,  notwithstanding  testimony  of  motorman 
and  conductor,  certain  instruction  on  subject  of  contributory 
negligence  was  not  objectionable  as  based  on  facts  not  in  evi- 
dence and  resting  on  conjecture.  Powers  v.  St.  Louis  Transit 
Co.  (Mo.),  251. 
Pedestrian  was  guilty  of  as  matter  of  law.     O'Brien  t/.  St.  Paul 

City  Ry.  Co.  (Minn.),  323. 
Pedestrian  who  passes  behind  one  car  and  undertakes  to  cross 
in  front  of  the  other,  is  not  bound  to  anticipate  negligence  on 
part  of  motorman,  but  must  exercise  reasonable  care.     0*Brien 
V.  St.  Paul  City  Ry.  Co.  (Minn.),  323. 
Presumption  that  deceased,  run  over  by  car,  exercised  care  and 

saw  car.    Powers  v.  St.  Louis  Transit  Co.  (Mo.),  251. 
Right  of  pedestrian  to  assume  that  car  will  not  exceed  ordinary 

speed.    Powers  v.  St.  Louis  Transit  Co.  (Mo.),  251. 
Thrown  from  wagon  by  impact  with  car  while  attempting  to  cross 
track  in  front  of  it,  no  recovery  in  absence  of  willfulness  or 
wantonness.     Harris  v.  Lincoln  Traction  Co.  (Neb.),  339. 
When  question  for  jury.    Powers  v,  St.  Louis  Transit  Co.  (Mo.), 
251. 
Extension  of  time  for  expiration  of  certain  franchise  was  not  ef- 
fected by  ordinance  consenting  to  consolidation  of  certain  street 
railways,  on  condition  that  but  one  fare  should  be  charged  for 
continuous  trip.     Cleveland  Elec.   Ry.   Co.  v.   City  of  Cleveland 
(U.  S.),  696. 
Franchise  of  railways  made  to  terminate  with  grant  to  main  line 
is  to  be  measured  by  the  grant  as  it  then  exists,  and  not  by  any 
subsequent  extension  of  the  term  which  may  be  granted.    Cleve- 
land Elec.  Ry.  Co.  v.  City  of  Cleveland  (U.  S.).  696. 
Franchises  of  must  be  strictly  construed.     Cleveland  Elec.  Ry.  Co. 

V,  City  of  Cleveland  (U.  S.),  696. 
Injunction,  at  suit  of  street  railway  to  enjoin  borough  from  pre- 
venting   company    from    taking    up    its    tracks    before    receiving 
borough's  consent,  would  not  lie,  where  county  had  reconstructed 
a  bridge   on  which   such   tracks   were   laid,   and   thereby  caused 
them  not  to  align  with  the  tracks  in  the  road.     Chester,  D.  &  P. 
Ry.  Co.  V.  Darby  Borough  (Pa.),  382. 
"Main    line"   of  railway,   definition   of   term,   within   meaning  of  a 
certain  franchise  ordinance.     Cleveland  Elec.  Ry.  Co.  v.  City  of 
Cleveland  (U.  S.),  696. 
Ordinance  extending  life  of  certain  railway  will  not  be  construed 
as  applicable  to  a  certain  other  street  railway,  on  the  theory  that 
latter  road  became  a  part  of  the  main  line,  because  it  was  per- 
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mitted  to  run  in  connection  with  such  main  line,  and  to  use 
portion  of  that  line  to  reach  a  public  square.  Cleveland  Elec. 
Ry.  Co.  V.  City  of  Cleveland  (U.  S.),  696. 

Passengers. 

Care  due  from  motorman  to  his  passengers  to  avoid  collisions 
with  other  vehicles.     Strong  v.  Burlington  Traction  Co.  (Vt.), 
312. 
Collision  between  car  and  wagon,  carrier  liable  for  injury  to  its 
passenger  notwithstanding  negligence   of   driver   of   wa^on,   if 
motorman's    negligence   in   running   car   at    a   very    rapid   and 
unusual  rate  of  speed,  or  too  close  to  car  in  front,  after  the 
passing    of  which    the    driver   drove    his    wagon    across   track, 
prevented  him  from  avoiding  the  collision.     Strong  v.  Burling- 
ton Traction  Co.  (Vt.),  312. 
Collision  between  car  and  wagon  causing  injury  to  passenger, 
motorman    not    negligent    as    matter    of    law    merely    because 
ringing  of  gong,  which  was  not  done,  would  have  prevented 
the  obstruction;    the  inference  of  negligence  not  being  neces- 
sarily contained  in  that  finding.    Strong  v.  Burlington  Traction 
Co.   (Vt),  312. 
Negligence  of  motorman  was  question  for  jury  where  his  pas- 
senger was    injured  by   reason   of    collision  between   car   and 
wagon.     Strong  v.  Burlington  Traction  Co.  (Vt.),  312. 
Passenger  injured  by  reason  of  collision  between  car  and  wagon, 
right  of  motorman  to  assume  that  driver  would  not  attempt  to 
turn  wagon,  which  was  going  in  same  direction  as  car,  across 
track  in  "mid  block."    Strong  v,  Burlington  Traction  Co.  (Vt.), 
312. 
Passenger  riding  on  running  board  thrown  against  wagon  as  car 
was  passing  over  switch,  sufficiency  of  facts  to  warrant  an  in- 
ference of  carrier's  negligence.     Egan  v.  Old  Colony  St.  Ry. 
Co.   (Mass.),  406. 
Power  of  city  of  Chicago,  without  approval  of  Secretary  of  War, 
to  require  the  lowering  of  street  railway  tunnel  under  Chicago 
river.    West  Chicago  St.  Ry.  Co.  y.  State  of  Illinois  (U.  S.),  775. 
Rights  of  street  railway  company  in  tunnel  under  navigable  river 
were  subject  to  paramount  right  of  navigation.     West   Chicago 
St.  Ry.  Co.  V,  State  of  Illinois  (U.  S.),  775. 
Right   to   take   possession   of  property   of   company   remaining   in 
streets  at  expiration  of  franchise  cannot,  consistently  with  due 
process  of  law,  be  conferred  by  ordinance  upon  another  street 
railway  company.     Cleveland  Elec.  Ry.  Co.  v.  City  of  Cleveland 
(U.  S.),  696. 
Statute  of  Ohio  "to  provide  how  railroad  and  highway  crossings 
may  be  constructed"  is  not  applicable  to  an  interurban  electric 
railway.     Comm'rs  v.  Scioto  Valley  Traction  Co.  (Ohio),  666. 
Title  to  property,  as  between  branches  of  street  railway  system, 
after  expiration   of  franchise.     Cleveland   Elec.   Ry.   Co.  v.   City 
of  Cleveland  (U.  S.),  696. 
Where  county  changes  bridge  so  that  street  railway  is  compelled 
to   move   its    tracks    so   as    to   align   with    track   on   bridge,   the 
borough  whose  consent  is  necessary  to  such  change  cannot  arbi- 
trarily withhold  consent   or  burden   its   consent  with   conditions 
imposing    further   pecuniary   obligations    on    company.      Chester, 
D.  &  P.  Ry.  Co.  V.  Darby  Borough  (Pa.),  382. 

STREETS  AND  HIGHWAYS. 

See   BRIDGES;    CROSSINGS;    NUISANCES;    RAILROADS 
IN  STREETS. 

SUMMONS. 

See  PROCESS. 
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SURFACE  WATER. 

See  WATER  AND  WATERCOURSES. 

TAXATION. 

See  LOCAL  ASSESSMENTS;   RAILROAD  AID. 

Application  of  Texas  Statute  imposing  on  railroads  tax  on  their 
gross  receipts.  State  v,  Missouri,  etc.,  Ry.  Co.  (Tex.),  622;  State 
V.  Texas  &  P.  Ry.  Co.  (Tex.),  626. 

Collateral  attack  on  valuation  of  railroad  property  by  state  board, 
by  means  of  certain  cross-examination  on  members  of  board. 
Cfhicago,  etc,  Ry.  Co.  v.  Babcock  (U.  S.),  714. 

Constitutionality  of  Mich.  Pub.  Acts  1901,  act  No.  173,  for  the 
taxation  of  railroad  and  certain  other  corporate  property.  Mich- 
igan Cent.  R.  Co.  v.  Powers  (U.  S.),  787. 

Constitutionality  of  Texas  statute  empowering  members  of  state 
board  to  value  intangible  assets  of  railroads,  etc.  Missouri,  etc., 
Ry.  Co.  V.  Shannon  (Tex.),  631. 

Federal  court  will  not  enjoin  collection  of  state  taxes  on  railroad 
property  because  of  undervaluation  of  other  taxable  property  in 
state,  where  such  inequality  is  not  the  result  of  a  scheme  or 
agreement  among  taxing  officers.  Chicago,  etc.,  Ry.  Co.  v. 
Babcock  (U.  S.),  714. 

Injunctive  relief  against  taxation  of  railroad  property,  1>ecause  of 
methods  of  valuation  adopted  by  state  board,  will  not  be  granted 
in  Federal  court  except  in  case  of  fraud  or  a  clearly  sho'wn 
adoption  of  a  wrong  principle.  Chicago,  etc.,  Ry.  Co.  v,  Bab- 
cock (U.  S.),  714. 

Interstate  road,  right  of  state  to  tax.  Chicago,  etc.,  Ry.  Co.  v. 
Babcock  (U.  S.),  714. 

Mere  fact  that  all  other  property  in  the  state  is  taken  in  considera- 
tion in  fixing  average  rate  of  taxation  at  which,  under  Mich. 
Pub.  Acts  1901,  act.  No.  173,  railroad  and  certain  other  corporate 
property  is  to  be  assessed,  does  not  carry  with  it.  proof  of  in- 
justice and  inequality  as  necessarily  to  invalidate  the  tax.  Mich- 
igan Cent.  R.  Co.  v.  Powers  (U.  S.),  787. 

Nothing  in  the  Federal  Constitution  prevents  a  state  singling  out 
railroad  and  other  corporate  property  and  taxing  it  for  state 
purposes  in  a  manner  and  at  a  rate  different  from  that  applicable 
to  other  property.  Michigan  Cent.  R.  Co.  v.  Powers  (U.  S»), 
7»7. 

Scope  of  title  of  Texas  statute  imposing  on  railroads  tax  on  their 
gross  receipts.    State  v.  Missouri,  etc.,  Ry.  Co.  (Tex.),  622. 

Texas  statute  imposing  on  railroads  tax  on  their  gross  receipts 
imposes  tax  on  gross  receipts  of  railroads  derived  from  what- 
ever source.     State  v.  Missouri,  etc.,  Ry.  Co.  (Tex.),  622. 

Validity  of  Texas  statute  imposing  on  railroads  tax  on  their  gross 
receipts.     State  v.  Missouri,  etc.,  Ry.  Co.  (Tex.),  622. 

TERMINI. 

See  RAILROADS. 

TRADE  FIXTURES. 

There  was  no  evidence  of  abandonment  or  intention  to  abandon 
the  rails  in  question  by  the  transferee  under  purchaser  at  fore- 
closure sale  against  the  railroad,  so  as  to  vest  title  to  them  by 
virtue  of  the  doctrine  of  abandonment  of  trade  fixtures.  Georgia 
R.  &  Banking  Co.  v.  Haas  (Ga.),  536. 

TRANSFERS. 

See  CARRIERS  OF  PASSENGERS. 

TRESPASSERS. 

See  ACCIDENTS  ON  TRACK. 
Discovered  peril,  rule  as  to  may  render  railroad  liable  for  itmning 
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TRESPASSERS— Continued. 

train  against  technical  trespasser.    Chicago,  I.  &  L.  Ry.  Co.  v. 
Pritchard  (Ind.),  343. 
Duty  to  trespasser  on  railroad  tracks.     Texas  &  P.   Ry.   Co.  v. 
Modawell  (C.  C.  A.),  846. 

TRIAL. 

It  was  not  error,  in  action  against  carrier  for  conversion  of  goods, 
for  court  to  state  plaintiff's  contention  in  instructing.  Louisville 
&  N.  R.  Co.  V,  Britton  (Ala.),  491. 

Remarks  of  counsel  distinguishing  railroad  from  human  being,  in 
that  former  was  not  capable  of  feeling  sympathy,  was  reversible 
error  in  action  for  personal  injuries.  Whipple  v,  Michigan  Cent 
R.  Co.  (Mich.),  767. 

ThouRh  special  finding  designated  the  order  whidi  employee  was 
obeying  at  the  time  of  his  injury  as  a  general  order,  the  pre- 
sumption in  support  of  general  verdict  was  that  the  findings 
showed  that  the  employee  was  obeying  a  special  order.  Indian- 
apolis St.  Ry.  Co.  V.  Kane  (Ind.),  151. 

Where  judge  merely  stated  that  plaintiff  was  not  traveling  for  his 
health,  etc.,  which  was  a  fact  defendant  could  not  fail  to  infer 
from  the  fact  that  he  was  traveling  as  a  salesman  with  a  sample 
trunk,  an  objection  thereto  was  without  merit.  Webb  v.  Atlantic 
Coast  Line  R.  Co.  (S.  Car.),  284. 

TRUSTS. 

See  MONOPOLIES. 

VENUE. 

See  JURISDICTION. 

WANTONNESS. 

See  CONTRIBUTORY  NEGLIGENCE. 

WAREHOUSEMEN. 
See  BAGGAGE. 

Care  required  of.    Kicht  v.  Wrightsville  &  T.  R.  Co.  (Ga.),  605. 

Carrier's  liability  as  warehouseman  continues  until  it  notifies  con- 
signee that  it  will  not  insist  on  storage  charges,  from  which  time, 
as  a  gratuitous  bailee,  it  is  held  only  to  slight  care.  Brunson 
&  Boatwright  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  19. 

Duty  which  railroad  owed  to  plaintiff,  as  alleged  in  petition,  as  to 
the  godds  in  question,  was  that  of  a  warehouseman,  and  not  that 
of  a  carrier.    Kicht  v.  Wrightsville  &  T.  R.  Co.  ((ia.),  605. 

Sufficiency  of  petition  in  action  against  sailroad^  as  a  warehouse- 
man, for  loss  of  goods  by  fire.  Kicht  v.  Wrightsville  &  T.  R. 
Co.  (Ga.),  605. 

When  carrier's  liability  as  warehouseman  begins.  Kicht  v. 
Wrightsville  &  T.  R.  Co.  (Ga.),  605. 

Where  reasonable  time  has  elapsed  after  notice  to  consignee  of 
arrival  of  freight,  carrier  becomes  warehouseman,  liable  for  ordi- 
nary negligence.  Brunson  &  Boatwright  v.  Atlantic  Coast  Line 
R.  Co.  (S.  Car.),  19. 

WATER  AND  WATERCOURSES. 

See  RAILROADS  IN.  STREETS. 

In  action  against  railroad  for  overflowing  land,  it  was  not  necessary 
to  aver  that  the  openings  under  its  track,  through  which  the 
water  passed,  were  negligently  constructed,  nor  was  the  com- 
plaint objectionable  because  averring  that  the  damage  occurred 
during  high  water,  as  the  railroad  was  liable  for  damages  caused 
by  ordinary  floods,  and,  if  the  flood  was  unprecedented,  such  fact 
is  a  defense,  and  need  not  be  negatived  in  the  complaint.  Lind- 
sey  V.  Southern  Ry.  Co.  (Ala.),  723. 
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WATER  AND  WATERCOURSES— Continued. 

Injunction  to  restrain  railroad  from  discharging^:  surface  water  upon 
adjacent  land.    Albright  v.  Cedar  Rapids,  etc.,  Co.  (Iowa),  721. 

Railroad  has  no  right  to  collect  and  discharge  surface  water  upon 
adjacent  land.    Albright  z/.  Cedar  Rapids,  etc.,  Co.  (low^a),  721. 

Railroad  liable  for  overflowing  land  with  water  passing  through 
openings  under  its  track,  although  such  openings  were  not  negli- 
gently constructed  and  the  damage  only  occurred  during  high 
water.     Lindsey  v.  Southern  Ry.  Co.  (Ala.),  723. 

Unprecedented  flood,  railroad  not  liable  for  injury  to  lands  adja- 
cent to  its  roadbed,  built  across  watercourse.  Chicago,  etc., 
Ry.  Co.  V.  Buel  (Neb.),  772. 

WITNESSES. 

See  CHILDREN. 


»• 


\ 


\ 


3  bias  0b3  lib  asb 


